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"IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

AUGLAIZE COWNIY P00 1y oo # g Cy 0267

"DONALD LOCHTEFELD © CASE NUMBER 2-05-31

PLAINTIFF-APPELLANT -

v. | ~ JOURNAL -

T
t
A
LRr.

' JAMES CONRAD, Acting Administrator ENTRY
for the Burean of Workers’ Compensation,
ET AL.

DEFENDANTS-APPELLEES

This appeal, having been heretqfore placed on the accelerated calendar, is
being considered pursuant to App.R. 11.1(E) and Loc.R. 12 and shall not be
considered controlling _authority except as provided in Rule 2(G)(1) of the
Supreme Court Rules for Reporting of Opinions.

Appellanf-plaintiff, Donald Lochtefeld (hereinafter “Lochtefeld”), appeals
the judgment of the Auglaize County Court of Common Pleas. Upon review, we
find that Lochtefeld did not properly file his notice of appeal and we affirm the
judgment of the trial court.

Lochtefeld was employed by AAP St. Mary’s Corporation, Division of

Hitachi Metals (hereinafter “AAP™). On April 12, 2004, Lochtefeld filed 2 motion
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Subseé;uentiy, Lochtefeld filed a notice of appeal pursuant to R.C.
4125.5 12. Lochtefeld named the IC, rather than the administrator of the Bureau of
_ Worker’é Compensation (hereinafter “BWC”), in the notice of appeal. On .
December 28, 2004, Lochtefeld filed his complaint naming the IC as a defendant.
The IC ﬁied a motion to dismiss itéelf as a defendant on February 22, 2005, which
the trial court granted.

Thereafter, Lochtefeld filed a motion _for leave to file an amended
~ complaint. The trial court granted the motion. The amended complaint added the
administrator of the BWC as a defendant. Both AAP and the BWC filed motions
for reconsideration which the trial court denied. | |

The BWC and AAP filed motions to dismiss. The trial court held a hearing
on the .Amotions on May 24, 2005. Lochtefeld then filed “supplemental
documentation”™ with the trial court on June 10, 2005. Thereafter, the trial court
granted the mdtions to dismiss and ordered the “supplemental documentation”
stricken from the record.

It is from this judgrﬁcnt Lochtefeld appeals and sets forth two assignments
of error for our review,

ASSIGNMENT OF ERROR NO. 1
THE TRIAL COURT ERRED IN GRANTING DEFEN DANT’S
MOTION TO DISMISS AS LOCHTEFELD’S NOTICE OF

- APPEAL SUBSTANTIALLY COMPLIES WITH O.R.C. §
4123.512. |

yoL_J(X PAGE &S
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In his ﬁrs.t assighment of error, Lochtefeld argues the BWC was‘served
with the notice of appeal on December 6, 2004, even thougﬁ it was not nzimed in
the notice of appeal, therefore, the BWC had notice. Lochtefeld also argues that
he substantially complied with the requirements found in R.C. 4123. 512 and the
trial court err_ed in granting the motion to dismiss. Lochtefeld maintains that the
: failuré to list the ﬁdﬂﬂrﬁéﬁatér of the BWC was not a fatal defect because there
;;vas a sufficient connegtion Between the IC and the BWC to constitute substantial
compliance. As a basis for his méument, Lochtefeld poi;xts out that the BWC and
the IC are required to adopt joint nﬂes for operating procedures, and the attorney
general, or an assistant of the attorney general, must represent both the BWC
administrator and the IC in a wotker’s compensation appeal in the common pleas
court. Lochtefeld also asserts that the amended complaint naming the BWC
relates back to the original pieading, thus, the administrator of the BWC is
considered originally named in the notice of appeal. |

In order for a claimant to appeal the Industrial Commission’s denial of a’
worker’s compeﬁsation claim to the court of common pleas, the claimant must file
a notice of appeal within sixty days after the receipt of the Iﬁdustnlal

Commission’s order. R.C. 4123.512. “The filing of the notice of appeal with the

court is the only act required to perfect the appeal.” R.C. 4123.512(A)..

Pursuant to R.C. 4123.512(B):

VOL_Jlp& PAGE_§06_
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The notice of appeal shall state the names of the claimant

and the employer, the namber of the claim, the date of the order

appealed from, and the fact that the appellant appeals

therefrom. _ _
The administrator, the claimant, and the employer shall

be parties to the appeal and the court, upon the application of

the commission, shall make the commission a party. The party

filing the appeal shall serve a copy of the notice of appeal on the

administrator of workers’ compensation at the central office of

the burean of workers’ compensation in Columbnus. b

The Ohio Supreme Court has held that a notice of appeal must subgtantially
caraply with the statate. Fisher v. Mayfield (1987), 30 Ohio St.3d 8, 10-11, 30
ORB.R. 16, 505 N.E.2d 975. Substantial compliance “occurs when a timely notice
of appeal filed pursuant to [R.C. 4123.512] includes sufficient information, in
intefligible form, to place on notice all parties to ¢ proceeding that an appeal has
been filed from an identifiable final order which has determined the parties’
substantive rights and liabilities.” Id., emphasis added. (The Ohio Supreme Court
interpreted former R.C. 4123.519.)

The Second District Court of Appeals has held that a claimant who
mistakenly named the county sheriff as his employer, instead of the county itself,
substantially complied with the notice of appeal requirements. Tudor v. Mayfield
(1989), 62 Ohio App.3d 633, 577 N.E. 2d 367. The court found that the notice of

_appeal naming the county sheriff as employer was in a form ‘reasonably

! The General Asserbly amended the statute effective 6-30-06. However, the amendment does not impact

our decision in this case.
VOL (o8 PAGE 807
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' calculated” to place the county on notice that the claimant had an appeal pending,
and thus the notice of appeal substantial cémplied with the statute. Id. at 639.

The present case is distinguishable from Tudor. In Tudor, the sheriff
named in the notice of appeal as the employer worked for the -claimént’s actual
employer, the county. Id. at 637. However, in this case, the IC was not an
employee of the administrator of the BWC. Rather, the 1C and the BWC are two
different and separate administrative agencies with different functions and
responsibilities pertaining to worker’s compensation. (The Industrial Commission .
was croated under R.C, 412102 and its duties are listed in R.C. 4121.03.
However, R.C. 4121121 created the BWC and liéted the general duties of the
administrator of the BWC.)

In the present case, we find that even if the BWC received a copy of the
notice of appeal on December 6, 2004, it did not receive a copﬁr until the deadline
for filing the notice of appeal had expired. Conséquenﬂy, the administrator of the
BWC did notr'have timely notice of the appeal.

Further, we find that the BWC and the IC are not sufficiently connected so
that Lochtefeid’s listing of the IC, instead of the administrator of the BWC, as a
defendant would qualify as substantially complying with R.C. 4123.512,
Alghcrmgh the BWC ‘aﬁd the IC are réquir;;-,d to ddoﬁt jbinf rules of pi‘bcédare' and

are both represented by the attorney general or his assistants in appeals fo the
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courts of common pleas, the BWC and the 1C are two separate and distinct
government agencies. See RC. 4121.30; R.C. 4123.512(C); R.C. 4121.02; RC.
4121.03; R.C. 4121121, Consequently, naming the IC in the notice of appeal did
not constitute substantial compliance with the requirement that the administrator
of the BWC be named a pafty to an appéal under R.C. 4123.512.
Assuming, arguendo, that a notice of appeal could be amended using Civ.
R. 135, the rule wbuld be inapplicable in this case. Loéhtefeld amended his
complaint to include the administrator of the BWC, but never filed a motion to
" amend the ntice of appeal nor otherwise amended the notice of appeal. Merely
amending the complaint does not résult in the automatic amendment of the notice
| of appeal.
" Lochtefeld’s first assignment of error is, therefore, overruled.
ASSIGNMENT OF ERROR NO. II
THE TRIAL COURT ERRED IN STRIKING PLAINTIFF-
APPELLANT’S 'ADDITIONAL EVIDENCE FROM THE
- RECORD.
In his second assignment of error, Lochtefeld asserts that the trial court
abused its discretion by not allowing the “supplemental documentation”, which

consisted of Lochtefeld’s affidavit, a fax cover sheet and a faxed copy of the

notice of appeal, to be admitted into evidence. As a basis for his argument

voL_Jo8 Pace_X09
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Lochtefeld maintaing that the “supplemental documentation” is relevant as it
establishes the BWC was aware of the notice of appeal in & timely manner.

A trial court’s decision regarding the admissibility of evidence is reviewed
under an abuse of discretion standard.  Beard v. Meridia Huron Hosp. 106 Ohio
St. 3d 237, 2ﬁ05-0hio-4787, 834 N.E. 2d 323, at 9 20 citing O Brien v. Angley
(1980), 63 Ohio St.2d 159, 164—165, 17 0.0. 3d 98, 407 N.E.2d 490. Abuse of
discretion implies that the trial court's attitude was unreasonable, arhitrary or
unconscionable. Id. at § 22, quoting Blakemore v. Blakemore (1983), 5 Ohio St.3d
217, 219; 450 N.E.2d 1140, |

The “éupplemental documentation” Lochtefeld sought to admit existed
prior to the motion to dismiss hearing, however, te did not file the documents until
épproximately three weeks after the hearing. Furthermore, Lochtefeld received
the Industrial Commission’s order on September 27, 2004, and had sixty days
from the receipt of the order to file his notice of appeal. See R.C. 4123.512. The
“supplemental documentation” Lochtafeld sought to admit only establishes that
the BWC received a copy of the notice of appéal by fax on December 6, 2004,
which was after the sixty days required for filing the notice of appeal.
| We hold that, under the facts and circumstances of this case, the trial court
 did not abuse its di'scrétion'by strikiﬁg the “Suﬁﬁlémeﬁtai' ddcuméntéﬁoﬁ” from the

record. Lochtefeld’s second assignment of error is, therefore, averruled.

voL_l8 pace 310



Case No, 205-31 ="

- Journal Enfry

For the aforementioned reasons, it is the order of this Court that the

judgment of the Aunglaize County Court of Common Pleas be, and hereby is,

.afﬂn'n'ed at the costs of appellant against whom judgment is rendered, and the

cause be, and hereby is, remanded to the trial court for the execution of the

judgment of costs.

Tt is further ordered that the Clerk of this Court certify a copy of this

judgment to that court as the mandate prescribed by App.R. 27 or by any other

provision of law, and also furnish a copy of this journal entry to the trial judge and

the parties of record.

DATED; Septerber 5, 2006

State of Ohio, Auglaize County, SS.40P60LS
} | Sue Bllen Kohier, Glerk of the Court of Mi
.3 within and far sald County, heretw ertity that the foregoing
‘iig a true and correct COpY of the orgina) vecord on file
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