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Appellant, the City of Mayfield Heights, through undersigned counsel, hereby
respectfully moves this Court to dismiss the within app.eal. The grounds in support of this motion
is that this Court does not have jurisdiction, since Appellant failed to timely file a notice of
appeal. The supporting grolunds for this motion are set forth more thoroughly below.

FACTS

As indicated in his Notice of Appeal, Appellant is submittiﬁg an appeal to this Court from
the judgment of the Fighth District Court of Appeals, in Case No. CA-10-095771.

On hine 2, 2011, in Case No. CA-10-095771, the Eighth District Court of Appeals
unanimously affirmed Appellant’s jury trial convictions for two misdemeanor offenses, after
individually considering and addressing all fifteen assignments of error that were raised by
Appellant. The two misdemeénor 'chargés f;)r which Appellant was ultimately convicted related:
to charges that were brought by officials of Appellee’s building department. See, certified copy
of docket of Case No. CA-10-095771, attached hereto.; and opinion in Case No. CA-10-095771,
attached to Appellant’s motion for stay of the court of appeals judgment that was filed in this
Court.

On June 2, 2011, the Eighth 'Distric.:t Court of Appeals issued a notice of its decision in
Case No. CA-10-095771, to each party, as reflected on the docket of the Eighth District Court of
Appeals. See, certified copy of docket of Case N(I). ‘CA-10-095771, attached hereto.

On June 13, 20 1 1, Appellant filed an application for reconsideration in the Eighth District
Court of Appeals, in Case No. CA-10-095771, See, certified copy of docket of Case No. CA-10-

--095771 attached hereto.



On July 5, 2011, the Eighth District Court of Appeals denied Appellant’s application for
reconsideration in Case No. CA-10-095771. See, certified copy of docket of Case No. CA-10-
095771, attached hereto. |

On July 28, 2011, Appellant filed a notice of appeal in this Court, and at the same time
filed a motion for stay of the court of éppeals judgment in this Court.

On September 21, 2011, this Court denied Appellant’s motion for stay of the court of
appeals judgment that was filed in this Court.

On August 16, 2011, Appellaht filed a memorandum in support of jurisdiction in this
Court.

Pending still before the Court is Appellant’s request for the Court accept his discretionary
appeal and claimed appeal of right.

APPLICABLE RULES

App.R. 26(A)(1)(a) provides as follows:

Application for reconsideration of any cause or motion submitted
on appeal shall be made in writing no later than ten days after the
clerk has both muailed to the parties the judgment or order in
question and made a note on the docket of the mailing as required
by App. R. 30(A).

App.R. 30(A) provides as follows:

Immediately upon the entry of an order or judgment, the clerk shall
serve by mail a notice of entry upon each party to the proceeding
and shall make a note in the docket of the mailing. Service on a
party represented by counsel shall be made on counsel.

S.Ct. Prac. R. 2.2.(A)(1) provides as follows:
(a) To perfect an appeal from a court of appeals tc; tﬂe éuﬂreﬁ;e
Court, other than in a certified conflict case, which is addressed in
S.Ct. Prac. R. 4.1, the appellant shall file a notice of appeal in the

Supreme Court within forty-five days from the entry of the
judgment being appealed. The date the court of appeals filed its
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judgment entry for journalization with its clerk, in accordance with
App. R. 22, shall be considered the date of entry of the judgment
being appealed. If the appeal is a claimed appeal of right or a
discretionary appeal, the appellant shall also file a memorandum in
support of jurisdiction, in accordance with S.Ct. Prac. R. 3.1, at the
time the notice of appeal is filed.

(b) Except as provided in divisions (A)(2), (3), (4), (5), and (6) of
this rule, the time period designated in this rule for filing a notice
of appeal and memorandum in support of jurisdiction is
mandatory, and the appellant’s failure to file within this time
period shall divest the Supreme Court of jurisdiction to hear the
appeal. The Clerk of the Supreme Court shall refuse to file a notice
of appeal or a memorandum in support of jurisdiction that is
received for filing after this time period has passed.

S.Ct. Prac. R. 2.2.(A)(3) provides as follows:

(a) In a claimed appeal of right or a discretionary appeal, if the
appellant intends to seek from the Supreme Court an immediate
stay of the court of appeals judgment that is being appealed, the
appellant may file a notice of appeal in the Supreme Court without
an accompanying memorandum jin support of jurisdiction,
provided both of the following c;ond_itio'n‘.s are satisfied:

(i) A motion for stay of the court of appeals judgment shall
accompany the notice of appeal.

(i) A copy of the court of appeals opinion and judgment entry
being appealed shall be attached to the motion for stay.

(b) A memorandum in support of jurisdiction shall be filed no later

‘than forty-five days from the entry of the court of appeals
judgment being appealed. The Supreme Court will dismiss the
appeal if the memorandum in support of jurisdiction is not timely
filed pursuant to this provision.

S.Ct. Prac. R. 2.2. (A)(5)(a) and (b) provides as follows:

(a) When a party timely files an application for reconsideration in

—the court of appeals pursuant to App. R. 26(A)1), the time for
filing a notice of appeal from the court of appeals entry of
judgment shall be tolled.

(b) If a timely application for reconsideration is filed in the court of
appeals, and the appellant seeks to appeal from the court of appeals



entry of judgment, the appellant shall file a notice of appeal within
forty-five days of the court of appeals decision denying the
application for reconsideration, or if reconsideration is granted,
from the subsequent entry of judgment.

ARGUMENT

Appellant has failed to perfect this appeél as required by the applicable rules. Therefore,
this Court does not have j.urisdicti.on to hear the appeal. Therefore, the appeal must be dismissed.

According to S.Ct. Pracl. R. 2.2. (A)(1)(a), Appellant must file his notice of appeal within
45 days from the entry of the judgment being appealed. As set forth above, the relevant judgment
was entered on June 2, 2011. 45 days from June 2 is July 17, 2011. Appellant did not file his
notice of appeal until July 28, 2011. Therefore, Appellant’s notice of appeal is not timely, as it
was filed 11 days past the dea_dlinei Aceor_di_ng to S.‘.Ct. Prac. R..2.2. (AX(1)(b), with certain noted
exceptions, “appellant’s failure to file _Within ‘thi_s: time period shall divest the Supreme Court of
Jurisdiction to hear the appeal.” [Emphasis Supplied].

The only tolling exception that Appellant could claim is in connection with the filing of
an application for reconsideration in the court of appeals. According to S.Ct. Prac. R. 2.2.
(A)5)(a), “[w]hen a party timely files an éppiication for reconsideration in the court of appeals
pursuant to App. R. 26(A)(1)(a), the time for filing a notice of appeal from the court of appeals
entry of judgment shall be tolled.” Howevér, Appellant did not timely ﬁle an application for
reconsideration in the court of appeals. As set forth above, the relevant judgment was entered by
the court of appeals on June 2, 2011. App. R.‘ 26(A)(1)(a) provides that an application for

_ reconsideration “shall be made in writing no later than ten days after the clerk has both mailed to the

parties the judgment or order in question and made a note on the docket of the mailing as required by
App. R. 30(A).” As set forth above, both of these triggering events occurred on June 2, 2011 (see,
certified copy of docket of Case No. CA-10-095771, attached hereto). With the addition of ten
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days, it is clear that Appellant’s application for reconsideration was due to be filed on or before June 12,
2011, Appellant did not file his application for reconsideration until June 13, 2011. Therefore, Appellant’s
application for reconsideration was not “timely filed.” Therefore, by definition, the tolling provisions of

S.Ct. Prac. R. 2.2. (A)(5)(a) do not apply. Therefore, according to S.Ct. Prac. R. 2.2. (A)(1)(b),

this Court does not have jurisdiction to hear the appeal. Hence, the appeal must be dismissed.

| '-CONCLUSION
Based upon all of the foregoing, it is clear (1) thaj; Appellant’s notice of appeal was not timely
filed; (2) that Appellant cannot a;vai] himself of thé .tol.l_ing provis.io.n_of S.Ct. Prac. R. 2.2. (A)(5)(a),
since his application for reconsideration was not “timely filed™ in the court of appeals, pursuant to the
time parameters of App. R. 26(A)(1)(a); that, according to S.Ct. Prac. R. 2.2. (A)(1)(b), this Court
does not have jurisdiction to hear the appeal, as a result of Appellant’s failure to timely file a
notice of appeal.

WHEREFORE, Appellant respectfully requests this Court to dismiss the within appeal.

George J. Argiem 4219)
Dominic J. Vitantonio (0052058)
City of Mayfield Heights

6449 Wilson Mills Road
Mayfield Heights, OH 44143
Telephone: 440-449-333

Fax: 440-449-4031
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Attorney for Plaintiff-Appellee
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