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6UprEttTE Court of

STATE ex rel. ESPN, INC.,

®bi0

Case No. 2011-1177

Petitioner, • Original Action in Mandamus

vs.

THE OHIO STATE UNIVERSITY,

Respondent.

AFFIDAVIT OF JIM LYNCH

I, Jim Lynch having been duly cautioned and sworm, hereby attest to the ,

following:

1. I am over eighteen years of age and am competent to testify to the matters
contained in this Affidavit. The facts set forth in this Affidavit are based upon my personal
knowledge of the matters asserted.

2. I currently serve as Director of Media Relations at the Ohio State University
(University) and have served in this capacity since 2006.

3. My duties as Director of Media Relations include serving as a liaison between the
University's colleges and work units and members of the media in responding to requests for
informafion and public records requests.



4. Since February 28, 2011, the University has received more than 100 public
records requests relating to its NCAA investigation from more than 38 members of the media
from at least 20 different media organizations.

5. ESPN alone has had at least seven different individuals make at least twenty-one
different public records requests relating to the Athletic Department since March 8, 2011.

6. In response to these requests, the University has provided ESPN more than 700
pages of responsive documents. True and accurate copies of these documents attached as
Exhibit I to this affidavit and are contained in Volume II of the Evidence submitted by the
University in this case.

7. In response to these requests, the University has also made more than 350 pages
of records available to ESPN and the general public at the website
http://www.osu.edu/news/ncaadocs/.

8. In addition to the requested documents that the University has provided ESPN, as
a courtesy, the University has also provided ESPN with more than 4,227 pages of additional
records that were requested by, and provided to, other members of the media. These additional
records have been provided between March and October of this year.

9. On or about Apri120, 2011, a producer for ESPN, made a writtempublic records
request to the University. The written request included a request for "[a]ll emails, letters and
memos to and from Jim Tressel, Gordon Gee, Doug Archie and/or Gene Smith with the key
word Sarniak since March 15, 2007." This request has been fulfilled with the exception of
documents that have been withheld or redacted in accordance with FERPA or some other
exception to Ohio's public records act. The redacted version of those documents are bates
numbered 1-640 and 890-990 in Volume II of the evidence submitted by the University.

10. That Apri120, 2011 request also asked for "[a]ll documents and emails, letters
and memos related to the NCAA investigations prepared for and/or forwarded to the NCAA
since 1/1/2010 related to an investigation of Jim Tressel." In response to this request the
University and its counsel has continued to work with ESPN to clarify exactly what records that
ESPN is seeking. In a letter dated October 5, 2011, (attached as Exhibit 9) ESPN clarified its
request and the University is in the process of providing ESPN with all of the responsive
documents that have not already been produced.

11. That Apri120, 2011 request also asked for "[a]ny report, email or correspondence
between the NCAA and Doug Archie or any other Ohio State athletic department official related
to any violation (including secondary violation) of NCAA rules involving the football program
since January 1, 2005." In response to this request, the University provided ESPN with a
comprehensive list summarizing all of the NCAA violations that have been reported to the
NCAA since January 1, 2005. After receiving that summary, ESPN refined its request to three
specific violations. The University has provided ESPN with all records responsive to those three
reported violations and therefore considers this request satisfied. It is my understanding that
ESPN also considers this request resolved.
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12. On or about May 11, 2011, a correspondent for ESPN, made a written public
records request to the University. The written request included a request for "[a]ny and all
emails or documents listing people officially barred from student-athlete pass lists (game tickets)
since January 1, 2007." Based onthe records the University has provided, ESPN indicated that
this portion of the request has been resolved.

13. My public records-related communications to ESPN employees which are
attached as Exhibit.B and D to the Farrey Affidavit that was attached to the Complaint and as
Exhibit B to the Gubar Affidavit that was attached to the Complaint, wete only a part of the
continuing oral and written communications I had with ESPN in my efforts to work to satisfy its
public records requests prior to the filing of this lawsuit. Those communications were snapshots
of where the University was in processing the requests, and were by no means intended to be the
University's final word on whether documents would be produced or a request would be denied.
At the time those communications were sent, I still viewed the process of responding to the
ESPN's public records requests at issue in this litigation as ongoing.

14. Since July 11, 2011, the date ESPN filed its lawsuit against the University, the
University and its counsel have continued to work with ESPN to refine its public records
requests and to provide responsive documents related to the requests at issue in the lawsuits.
True and accurate copies of these communications are attached as Exhibits 2-10.

15. The University has also provided ESPN with records responsive to public records
requests that ESPN submitted to the University subsequent to the filing of this lawsuit.

FURTHER AFFIANT SAYETH NAUGHT.

Swom to before me and subscribed in my presence this 7th day of October 2011.

MICHAEL DAVID LAYISH
___Att

a bIliic,̂ State ofN ryot Fu Ohio
My Commission Has No Expiration Date

Section 147.03 R.C.
Notary Public



Norffi 0va1 Metl
GoluMbliS, ClH 432t©-1321

61:4} 292-4373
4'

1

Tam Falrey
ES,PN

ESPN Plaza
Bristol Connwicut Q6013
Torn:Far7•ey@espn.corn
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Via counsel

Re: Public records requests in State ex rel. EsP'N, In
Universtty (Ohio S. tvt), Case No.1.i-1 177

Dear Toin and 7ttstina;

v. The Ohio Sterte

I am writing to respand more fully to the public records requests underlying
ESPN's lawsult: More speeil'ietally, I wattt tt} ertpress Olxlo State's surprise at the lawsuit
and to plrovlde addltional information and resptinses relating to tltase requests.

As yau kuow, we ltaive produced thousa3tds of pages of doctarnents Cn fesponse to
1~`SP1V's noincaeoiis atld evotvifzg requests eonee>i-ning the fcatbalt program, As you a!lso
know, we have prc:viousl.y provided a number vf documents regarding the requests
underlying the lawsuit, ineluding documents concerning the Sarniatt e-rnaxls (see my e-
nrail of May 27, 2D 11), past NCAA violations (see my e-ttzail of June 6, 2(111), atxi the
ongoing NCAA investigaticin (see the materials posted at
httpa/www,osu,e,dulnewslneaadocs on June 8, 2011 and
Itttp:flwww.os+.l,edtilnewslnewsitcm3199).

Consistent with our long worlting relatianship and many te4ophone conversations,
A the process of responding to several of those i•equests as ongoing. The

ity was unaware that ESPN tltolight otherwise. Tlrtleed, we t+egtilarly interacted

{Ofl941275-1}1
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with you and others liom ESI'N afket the C1St:1-E,SPN e.maiks higlilighted iti the lawsiil#,
and ria on.e from ESPN indicated that the^ thought these^. rnatters hqd reachett deadloek,

rkitNugh tlte uniyerslty believes that sevcral of
eonsimrtt with thv publiG eecords law, we __
itavegdfiher®dadditional doeurnemsthat may be a - -.---
ctrp'ied onto thc PDp file on the disc accompattying this I
svquests, as folltsttvs=

equests as drafted are not
lttate y€sur mquests and

to yott. Those daoutrtents are
a', and relate to the oontested

s, tener.s trwd merrtos ro artd froru-,{im TresseJ tzcrrdon Gee; Dpar^,
chle, artdltrr Gene Smit7t with key, "rd Srtrrr#cili aznce Mui•ch 13, .2t1(17"

This request does not correspond to the manner in which the universi{y's rer;ordsl^n zed.l^e do not q-aek ot oi'ganize COrTesPondenee by a particular wotd or
information tnat naay be of interest to a requostor, Nor is fhere a s ecifrep

carterpo'nderixse file at the Uuiversity narned 3arniatc. Cothpliarice with yrnir request
wauld thus requiit us to identify and review aixy and all eorresponttence between and
ammng naultiple senior university officials. As you know, such aatiot7 is not required by
the p trblic r€cords act, See S'inte ex ref. Ztiuderer v. Joseph, 62 Ohio App. 3d 752, 756
(l Ox I7-ist. 1999). See also Sftrte ex rel. ktrnt v. Tober, N'ri, 63737, 1993 f?hiS App,
UFYIa 2591 at *4 (S& Dist, t4pr. 28, 1993); ced68 t7hie 5t. 3d 117 (1993); 5'tale Qx rel.
Tkroina:s v. C}hio Sta7e UMiverstty, 71 Qhio S}, 3d 245 (1994)•, SFrate ex rel. Diflery v.
Icsrrrrrn; 92 f2h1o 8t. 3d 312 (2401).

We have nonetheless made all reasonable effort to raspond€o your requf% _
aee docu7nents nutnbered as pp. 1-124 of the PDF file rvhich include the,

rovided tv you in my e-mail of May 27, 2011 as Yeferenced above I'lease noie
that personally ideritlfiable infnrnraticnn regarding our students was redacted tn keeping
4vit1i the Family Educational Rights and Privacy Act ("FFRPA").

Notwithstanding the breadth of your request aitd the associated compilation
difficulties resulting from it, the univeisity believes thsitilic attached documents
eonstitute tho complete universe of recoids that you apparently seek here, with the
e-xeeption crfdocument,s that are being withheld because they ai•e:

• Covered by attortteylalient or, work product pitivileges. Suc
documents are properly withheld umder R.C. 149.43(A)(1)(v). See
41fire, Sanders & Derupsay, L.1,.P, v Glvaudan, 127 Ohio St. 3d
161, 20141-4hio-446; State ex r el 7'alcdo ftlzrde Co. v. 7"oledo-Lzrerrs
Cduraty Port rT uthorfty, 121 Qhirr St, 3d 537, 2009-phita-17b7.

= t3d ke imr Lvcot':dt C#ie contents of wlr.ioh are so directly relatf;d to
individual students as to make their entire contenfis personally
identif3able information protected FEItPA. See 20 U.S.C. §
1232g(b)(1); 34 C.FA § 99,3, " "Editcation R.ecords" sitbsection
(a)(1); "Pzarsonally I'dentiflalsle Information" subsection (g).

{00141275-1}2
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"•ttll clocuntersts and errattils;
Irrepared,liar and#rtrfirquzrraXea' to
xnvestsgattma afAn 7Yvssel"

zOd. Further, tiaM vf this reauest wcrut
tltausanda of;

$0d1,91a xD'Q8-06%-47'$s,
4),70 t3hin S3.3d 019, b23; $
APp. 3d 732, 736;

d€tcumt
ers; Fhzn: v. fl3ttaran
f3isr: 1989), 62

The University posteA a lurgc number of docurn.ents respottsive to this request on
our website shortly before the filing of your lawsuit (li.ttp:tlwww,osu.edu!>iewstncaadocs
and pp. 125-449 o€the PDF file) and we cotitinue to update our ivebsite at appropriate
junctures on rnatters related to the ongoing NCAA investigation. (Please note that
personally iderttifabie information regarding our students was redaoted from the
matet•ials posted on the web in order to coniltly with FE12PA). We suggest that yoti
xview these documents on the web and further refine or clarify your request as
,recessary:

"Ary arida1l emnil's or• docrmierot
ettlrlete pass lts

ingpefllVe bfficintl,y lJarred,fron
(game tickels),sirtceJanuary 1, 2007"

:tuelerrt-

This request does not correspond to the- way the University's records are
organized, and hence no re¢ord responsive to t3tis request exists. However, in an effort to
provide the information you seck, we have conipiled a list containing the natnes of
indiv$duals who are either absolutely barred from receiving sttrdettt athlete passes or
whose relatlonship to the requasting student would have to be scrutinized befrre passes
are isstzed to those individuals. That list is at pp; 450-466 of the PI`iF file,

"Any a-epqrt, erttail or olFter carre.rpondertce betit+een the NCAA and Dottg Archr'e
or any 4ther• flhio Stsrte athletic departtnerrt ojficiul reltrted to aaty vialirtiorr
(irxcluditrg sezandury vialation) af NCAA rules involving theJ'ootlzall pragrutra,
since Janmary 1, 2003"

Portitrns of this request impraperly seek a coinplete duplication of the university's
volum2itous files on these nlatters. State ex rsel. Glasgow v. Jones, 119 Ohio St.3d 391,
2008-Qhio-4788, ¶ 17. Further, it is inconsistent witli the manner in wlnoh the university
organizes its files. It is also overbroad in that it recpiests multiple classes of documents
concerning multiple different matters.

.- onet td ess, we want to work with ESl'It1 to refi ne yo`ur request To that end, we
are en,Glosing the docunaents nurnbered as pp. 467-493 of the PDF file, which sunnnarize
ali football related violations going back to January 1, 2005. (Flease note that personally
identlfiable infcn•:ntation regarding sttidents was redacted in keeping with FEItPA). Please
let us'lEnow whicli records, related to which violations, you are interested in.

((10141273-1}3
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M. tlte aniversity clid not intentl the e rnA ils citeA,
on the eersnpany's reqriests. Vire wcre surprisc

would
We loak forwaizl t

ich
Director4P Media RelaYions

ing to work with ES-P1V
iWtt, reline or rnndify y
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any ptibiie records'

be happy to d£seuss
ts aftcr reviewin.g



in DF, ^ ^^^^ i,^
OHIO ATTORNEY GEI4ERAL +_

EducaTion Section
Office 614-644-7250
Fax 614-644-7634

30 East Bmzd Stseet,1P Floor
Colwnbus, Ohio 43215
vvtvw.OhioAttorneyGeMe:al.gov

july 29, 2011

VIA E-MAIL
John C. Greiner, Esq.
Grrrydon Head & I{ichey, LLP
1900 Fifth Third Center
511 Walnut Street
Cincinnati, Ohio 45202-3157

RE: Sta3e ex ret. ESP1Y, Inc. v. The Ohio State Univerrity (Ohio S. Ct), Case No. 11-1177

Dear jack

I am writing to follow up on our telephone conversation of Thutsday, July 21, and to
forward additional materiaLs from OSU that might resolve the case.

As we discussed, I and several of my colleagues at the Attoraey General's Office wilI be
representing OSU. It is our Office's policy to avoid needless disputes and focus on the practi.caI
interests and legal issues in a case. Consequently, please do not hesitate to contact me about any
ideas or concerns you may have.

As we also discussed, this case came in the midst of OSU's continuing efforts to respond to
ESPN's public records requests and hence took OSU bysurprise: The university's process of
responding to ESPN's requests was still ongoing, and OSU thought ESPN understood that.

OSU nonetheless has continued to gather documents responsive to ESPN's requests. It has
collected additional documents and explained the University's position in a letter to the reporters
who made the requests. Because litigation has colnmenced, we are giving that letter to you to
forward to the reporters. We ask that you and your client review the enclosed matetiaLs to see if they
resolve ESPN's outstanding requests, and hence this case.

Best regards,

MIKE DEWINE
Ohio Attorney General

Todd R. Matti
Pritlcipal Assistant Attorney General

Enclosures

Lynch Affidavit Ex. 3



GRAYDON HEAD
LEGAL COUNSEL I SYNCE 1871

Jo6n C. CGreiner
Direct 513.629.2734
igreurcr(a)graydon.com

Todd R. Marti, Esq.
Ptincipal Assistant Attomey General
MIICE. DEWINE OHIO ATfORNEY GENERAI,
Education Section
30 East Broad Street,16th Floor
Columbus, OH 43215

Re: Btate ex tel. ESP1V. Inc. v. The OQAio Sta« /Tnivr.w,i,ro
Case No. 11-1177

Dear Todd:

ugust 4, 2011

I am writing in response both to your July 29, 2011 letter and the letter addressed to Tom
Farrey and Justine Gubar on the same date. ESPN maintains its position that: (1) its record requests
were proper in both wording and scope; and (2) FERPA does not apply to the records it has
requested While we appreciate the ongoing nature of responding to public records requests, the
volume of documents which Ohio State has provided to ESPN in the past, and those additional
documents attached to your lettet, Ohio State continues to withhold documents and information on
the basis of FERPA and overly broad or improperly drafted requests. This infomnation is the very
subject of the current lawsuit.

As described both in ESPN's Complaint and the supporting Memorandum, FERPA does
not apply to the requested records. They are not "education records." Therefore, Ohio State's
redaction of information based on FERPA is improper. ESPN is entitled to unredacted documents
responsive to its requests. Likewise, Ohio State cannot rely on FERPA to withhold entite
documents.

Furthermore, ESPN's requests comport with the Public Records Act. They are specific as to
the dates and subject matter of the records sought. They are simply not overly broad. Ohio State's
reliance on Stak ex reZ Glasgow v. Jones is misplaced. In Glasgow, the requestor sought all emails, text
messages and written correspondence sent to and received by a state representative regarding any
issue at any time she was in office. Here, ESPN seeks specific information from a defined time
frame regarding limited topics. Ohio State's use of the "overly broad" exception to curtail or shape
its responses to ESPN's properly drafted requests is therefore improper.

Finally, Ohio State contends that many of ESPN's requests are inconsistent with the manner
-in-r,7hicht-it-otganizcs ita-records: How-ever; r&e-recluuests-used-preciseiy rire-typevf ^fd"
identifiers as Ohio State Senior Director of Media Relations, Jim Lynch, suggested. Mr. Lynch
communicated this requirement to both Tom Farrey and Just.ine Gubar. Therefore, the requests not
only complied with the Public Records Act, ihey were drafted in the specific rnanner that Ohio State
requested.

Cincinnati at Fountain Square Northern Kentucky at the Chamber Center Butler/Warren at University Pointe

Graydon Head & Ritchey LLP 1 1900 Fifth Third Center 1 511 Walnut Street I Cincinnati, OH 45202
513.621.6464 Phone I 513.651.383^^rogh.Af#davit Ex. 4



Todd R. Mard, Esq.
August 4, 2011
Page 2

below;

1. "All email,r; lemrs and memas to and fmm Jim Tisssel, Gordon Gee, DoxgArrhie, and/or
Gene Smitb wlth kg ward Sarniak Jina Matrb 15,2007"

Ohio State now contends that the request does not correspond to the manner in which its
records are organized. Ohio State claims, "we do not track or organize correspondence by a
particular word or specific information that may be of interest to a requestor." However, as noted
above, "key word" requests are not only acceptable, but requested by Jim Lynch. Ohio State has
denied prior records requests because they did not contain key words. Ohio States's response is
therefore inconsistent with its own directives to requestois.

While Ohio State provided additional documents responsive to this request (pages 1-124 of
the attachment to your letter), it has redacted any personally identifiable information regarding
students, citing FERPA. Ohio State also withheld whole documents because they are "education
records the contents of which ate so directly related to individual students as to make their entire
contents personaIly identiftable information protected under FERPA." Again, the disputed records
are not education records, so FERPA does not apply to them. Any redaction is therefore improper.
Similarly, Ohio State has no basis to withhold entire documentson the basis of FERPA.

Ohio State also noted that is has withheld docaments "covered by attomey-client or work
product privileges." To the extent that requested documents are actually privileged, ESPN requests
a"privllege log" of those documents, identifying the parties, date, and subject of the interaction.

2. `All documents and emails, letters and memos rzttted to NCAA investigationr pmpared for
and/or fornvarded to the Nr./IA since January 1, 2010 tzlated to an invattlgation of Jim
Tnssel "

Ohio State contends that this request is inconsistent with the manner in which its records are
organized. There is no explanation of this assertion in Jim Lynch's letter. Ohio State also claims the
request is overly btoad. As discussed above, however, this request is specific in date and subject
matter and sufficiently targeted to constitute a proper request. Given ESPN's interest in "the
NCAA investigation of Jim Tressel" it is difficult to conjure a more tatgeted or narrower request to
obtain the information ESPN seeks. Even if a proper response to this request amounted to a
"complete duplication of a file," that file would represent a finite set of documents related to (and
presumably kept as) "the NCAA investigation of Jitn TresseL"

The suggestion that ESPN review documents that Ohio State has posted on its websi.-a
"latge number" of which are responsive to this request is inconsistent with Ohio State's obligation
under the Public Records Act. ESPN made a proper tecords request and Ohio State must provide
all documents responsive to that request.

ESPN's positioson each of the disputed requests in light of the July 29th letters is outliued

Lynch Affidavit Ex. 4



Todd R. Mard, Esq.
August 4, 2011
Page 3

3. %!ny and al!-emaiLc ordocmments l'utingpedpk offuially banedfiam strtdent-atblete pas.r
!u# (game kckett) .rince Januaq 1, 2007."

ESPN is still awaiting background documents and details telating to this request. For
example, ESPN seeks information regaxding Dennis Talbott, who appears on the hst produced. Jitn
Lynch has orally pronaised to provide this information and has yet to do so.

4. ``flny ttport, enrall or other mr7e.rpondence between the NCAA and Aoug Atrbk or any
other Obio 5tate atbktic depmttnent offzc'lal mlated to any violalion (nc/nding secondary
violatian) ofNCFIA rnks involaing tbe footbadlpmgmm, rince January 1, 2005."

Ohio State again contends that this request is overly broad and inconsistent with the manner
in which the records are organized. Wbile Ohio State has provided a sunvnary of football-related
violations going back to January 1, 2005, it has redacted student names, citing FERPA. First, this
request is sufficiently narrow and targeted. To the extent that the request asks for "multiple classes
of documents concerning multiple different tnatters,°" ESPN requests "all documents" responsive to
the request, regardless of class. Similarly, in response to Ohio State's request that ESPN specify
"which records, relating to which violations" it is interested in, ESPN requests "all records" relating
to "all violations." Second, the records are not FERPA-protected education records so ESPN is
entitled to unredacted copies of these records.

While ESPN appreciates its ongoing relationship with Ohio State, the wrongful assertion of
exceptions to the Ohio Public Records Act allows Ohio State to simply pick and choose which
inforniation it wants to release and which it wants to conceal. This is inconsistent with the letter and
the.putpose of the PRA. As such, ESPN seeks the full disclosure of all docutnents responsive to its
requests, as stated in the Complaint. This includes but is not limited to, all docaments or
information withheld on the basis of FERPA, aU documents or information withheld due to
allegedly overbroad requests, all documents or information withheld because requests are
purportedly inconsistent with the manner in which the information is organized and a sutnmary log
of any documents withheld due to attorney client or work product privileges.

Very Truly Yours,

GRAYDoN HEAD & RTrCHEY LLP

JCG I p1

3255176.1

Lynch Affidavit Ex. 4



GRAYDON HEAD
LEGAL COUNSEL I SINCE 1871

John C. Greiner
Direct 513.629.2734
jgreiner@graydon.com

Todd R. Marti, Esq.
Principal Assistant Attorney General
MIKE DEWINE OHIo ATTORNEY GENERAL
Education Section
30 East Broad Street,16th Floor
Columbus, OH 43215

Re: State ex rel ESPN Iac v. The Ohio State ive^i4y
Cace No. 11-1177

Dear Todd:

August 15, 2011

I am writing to follow up on my August 4, 2011 letter as I have not rece'tved a response from
you.

I assume from your failure to respond that Ohio State does not intend to alter its position, as
expressed in its July 29, 20111etter, on the four outstanding records requests,

Regardless of this position, please advise if Ohio State intends to provide a privilege log. If
Ohio State fails to provide a privilege log by wgek's end, ESPN will make a fonnal discovery
request.

Very Tmly Yours,

GxnYDoN HFaD & RrrcFIEY LLP

JCG I Pi

3272185.1

Ciricitinati at Fountain Square Northern Kentucky at the Chamber Center Butler/Warren at Universiry Pointe

Graydon Head & Ritchey LLP 1 1900 Fifrh fhird Center 1 511 Walnut Street I Cincinnati, OH 45202

513.621.6464 Phone I 513.651.38tynoWA#^amit Ex. 5



* OHIO ATTORNEY GENERAL *

- August 24;2011

MIKE DEWINE

VIA E-MAIL
John C. Greiner, Esq.
Graydon Head & Bichey, LLP
1900 Fifth Third Center
511 Walnut Street
Cincizmati, Oliio 45202-3157

EducationSection
Office 614-644-7250
Fax 614-644-7634

30 East Broad Street, 16a' F1oor
Columbus, Ohio 43215
www.OhioAttornepGenera(.gov

RE: State ex nt. ESPN, Inc. v. TheObio State Univer.aty (Ohio S. Ct), Case No. 11-1177

Dear Jack,

I am writing in response to your letters of August 4 and 14, 2011. As you know, Ohio State
has already provided voluminous records in response to ESPN's requests. Notwithstanding the
improper breadth and form of many of these requests, the university has made substantial efforts to
provide ESPN the documents it appears to seek.

Several of the requests as drafted, and several of your follow-up requests, remain
inconsistent with Ohio public records law and with FERPA. The univetsity, however, remains
willing to work with ESPN to refine or modify certain requests so that any additional documents of
interest, if there are any, can be identified.

Notwithstanding the improper form of the first request - for "[a]ll emails, letters and memos
to and itom Jim Tressel, Gordon Gee, Doug Archie, and/or Gene Smith with key word Sarniak
since March 15, 2007" - the university made substantial efforts to comply with this request, as
dtafted, and believes that the previously disclosed documents constitute the complete universe of
records that ESPN seeks. Your letter of August 4 objects to the redaction of personally identifiable
student information in certain documents, but these redactions are required by FERPA. While
ESPN i interest in these documents may relate only tangentially to students, that does nothing to
change the fact that the documents themrelver relate directly to students and therefore, the students'
personally identifiable information must be redacted under FERPA. You have also requested a
privilege log for documents that were not disclosed because they are covered by attoxney-client or
work-ptoduct privileges. Although the university is not required to provide a privilege log under
Ohio public records law, State ex rel. Nix v. City ofCleveland (1998), 83 Ohio St.3d 379, 383, it has
nonetheless prepared one relating to this request and an electronic version of the log is attached to
the email here.

ESPN's second request seeks "fa]ll documents and emails, letters and memos related to
NCAA investigations prepared for and/or forwarded to the NCAA since January 1, 2010 related to
an investigation of Jim Tressel." This broad request remains inconsistent with the manner in which
the university's records are organized, and parts of the request would require the complete
duplication of a file containing many thousands of pages of documents. As the university therefore

Lynch Affidavit Ex. 6



John C. Greiner, Esq.
August 24, 2011
Page 2

explained in its July 29 letter, this is an improper request. Nevertheless, the university has alxeady
provided many responsive documents: Many additional documents that might fall within this btoad
request contain personally identifiable student information that would have to be redacted before
they are produced to third parties, and 34 C.F.R. § 99.3, "Personally Identifiable InEormation"
subsection (g), would require that certain documents be withheld. The process of reviewing the
voluminous body of documents for those considetations would take months. The university
therefore reiterates its suggestion that ESPN refine this request if it is interested in additional
documents, and the university remains willing to discuss this request further with ESPN to aid in
that process.

As to ESPN's third request - for "[a]ny and all emails or docutnents listing people officially
baned from student-athlete pass &sts (game tickets) since January 1, 2007" - the records provided
on July 29, 2011, are the only tesponsive documents. In your letter of August 4, you state that
ESPN is still awaiting certain "details" and "information." But Ohio's public records law covers
documents, not information. State ex S. Margan v. City ofNew Lexington (2006), 112 Ohio St. 3d 33,
¶¶ 30, 33; Nat'1 Fed'n of the Blind of Ohio v. Ohio Rehab. Sero. Comm'n. (10th Dist.), 2010-Ohio-3384, ¶
35. While the university has no objection to ESPN's reporters communicating directly with Jim
Lynch to clarify if there is additional information they seek, the university has already provided the
only documents responsive to this records request.

Finally, ESPN's last request is for "[a]ny teport, email or other correspondence between the

NCAA and Doug Archie or any othet Ohio State athletic department official related to any violation
(including secondary violation) of NCAA rules involving the football program, since January 1,

2005." As previously explained, this request is overbroad, and portions of the request improperly

seek a complete duplication of voluminous files and are inconsistent with the manner in which the

university organizes its files. Nevertheless, the university remains willing to respond to this request.

However, responding to the request in its present form will take a significant period of time because

there are a large number of documents to be reviewed for FERPA protections and other privileges.

The university has akeady started this review process and includes here the full body of responsive

documents for resolved violations for 2009 and 2010. See documents 404 through 640 provided
today.

This process can be expedited considerably, though, if ESPN is willing to refine and clarify
this request. As explained in our previous letter, the university has provided ESPN a summary of all
football-related violations going back to January 1, 2005. We are confident this summary can help
ESPN refine its request and that this would enable the university to provide responsive documents
sooner. In sum, notwithstanding the improper overbreadth and other de^with thisic9uest,
the university remains willing to work with ESPN to provide the documents it seeks. So please let
us know which records, related to which violations, ESPN is interested in.

Lynch Affidavit Ex. 6



John C. Greiner, Esq.
August 24, 2011
Page 3

Best regards,

MII{E DEWINE
Ohio Attomey General

Todd R. Mard
Principal Assistant Attorney General

Lynch Affidavit Ex. 6



GRAYDON HEAD
LEGAL COUNSEL I SINCE I071

John C. Greincr
Ditect:513,629:2734
igrciner rQgraydon.eom

Todd R. Marti, Esq.
Principal Assistant Attomey General
MIKE DEWINE OHIO A'IT(URNEY GENERAL
Education Section
30 East Broad Street, 16th Floor
Columbus, OH 43215

Re: State ex re1.83PN,^In
Case No. 11-1177

e Ohio Stars Uni

Dear Todd:

Sorry for this slow reply to your August 24, 2011 letter. I have had a chance to speak with
my client and we have the following response.

With respect to the FERPA defense, we simply disagree, and I believe we wiIl need to have
the Supreme Court sort this out.

You've requested that ESPN "refine" its request relating "fa]ll documents and emails, letters
and memos related to NCAA investigations prepared for and/or forwarded to the NCAA since
January 1, 2010, related to an investigation of Jim TresseL" I am not sure how to refine it exactly.
R.C. 149. (B) (2) provides:

If a requester makes an ambiguous or overly broad request or has difficulty in
making a request for copies or inspection of public records under this section
such that the pubGc office or the person responsible for the requested public
record cannot reasonably identify what public records are being requested,
the public office or the person responsible for the requested public record
may deny the request but shall provide the requester with an opportunity to
revise the tequest by informing the requester of the manner in which records
are maintained by the public office and accessed in the ordinary course of the
public office's or person's duties.

Would you please inform me the manner in which Olvo State maintains its records so I can
consider "refining" the request in an appropriate manner?

It appears that Ohio State has produced all the records it has that are responsive to "student-
athlete" pass lists.

Cincinnati at Fountain Square Northern Kentucky at the Chamber Center But(er/Warren at University Pointe

Graydon Head & Ritchei LLP 1 1900 Fjfth Thitd ('ye_nr^^^1̂ ;uee^X:cati, OH 45202

513.621.6464 Phone 513.651.38^yf̀lCtvni x dtME lA (



Todd R. Marti, Esq.
September 16, 2011
Page 2

You've also asked ESPN to iefitte its request for "[a]ny report, email or other
correspondence between the NCAA and Doug Archie or any othet Ohio State Athletic Department
official related to any violation (including secondary violation) of_NCAA tvles involving the football
program, since January 1, 2005." You pointed me to some previously produced records to use as a
guide. It appears from those records that each "case" is assigned a numbet. That number appears
in the far left colutnn.

Based on this information, please provide the infoxmation requested above as it relates to
case numbers 443, 447 and 458. In addition, please produce the information requested above for
any case initiated since November 1, 2010.

Finally, Rob Hamburg from my office sent you this e-mail on August 24 asking that you add
a column to your privilege log showing the "subject of the interaction" covered in the document.

We have not gotten a response to you on this. We would appreciate a response. I look forward to
your reply. Thank you.

Very Truly Yours,

GRAYDON Hi:.w & RrrCHEY LLP

JCG I pl

3322945.1
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MIKE DEWINE
- * OHIO ATTORNEY GENERAL *

September 22,2011

John C. Greiner, Esq.
Grrydom Head & .Richey, L,I p
1900 Fifth Thitd Center
511 Walnut Street
Cincinnati, Ohio 45202-3157

Education Section
Office 614-644-7250
Fax 614-644-7634

30 East Broad Stteet,16* Floor
Columbus, Ohio 43215
www.ObioAttoxneyGeneral.gov

RE: State ex tel. ESPN, Inc. v. The Ohio State Univer,aty (Ohio S. Ct.), Case No.11-1177

Dear Jack,

Thank you for your letter of September 16. We are happy to continue working with you and
ESPN to refine ESPN's requests and to identify any responsive documents.

As to the athledc infractions request, your letter requests copies of the files on NCAA cases
443, 447, and 458. Those files are enclosed here (they are documents 890-990). Personally
identiSable student information has been redacted pursuant to FERPA. Your letter also asked the
University to produce infractions case files "for any case initiated since November 1, 2010." If you
could kindly clarify whether you are seeking only football related cases, or case files relating to all
athletic infractions during that period, we will respond accordingly.

You also asked for a revised privilege log showing the "subject of the interaction" covered in
the log. As we previously noted, and continue to maintain, the University is not required to produce
a privilege log under Ohio public records law, State ex nL Nix v. City of Ckvelnnd (1998) 83 Ohio St.3d
383. Nonetheless, in the interests of moving forward toward a resolution of these matters, we
previously provided a privilege log, and in that same spirit, we enclose here a revised log reflecting
the general nature of the pzivileged records.

Finally, with regard to ESPN's request for documents relating to the NCAA's investigation
of Jim Tressel, your September 16 letter asks for information regarding the manner in which the
University tnaintains its records. The University will address that request and is cuttentty preparing
a description of its recordkeeping on this issue. I expect to have that to you next week.

Best regards,

MIKE DEWINE
Oai"ttornv,Lrs+±P±al-

Todd R. Marti
Principal Assistant Attomey General

Lynch Affidavit Ex. 8



MiKE DEWINE
= * OHIO ATTORNEY GENERAL * _

October 4, 2011

John C. Greiner, Esq.
Graydon Head & Bichey, LL P
1900 Fifth Third Center
511 Walnut Street
Cincinnati, Ohio 45202-3157

Education Section
Office 614-644-7250
Fax 614-6447634

30 East Broad Stmet,l6a Floor
Cohunbus, Ohio 43215
www.OhioAttomeyGoneral.gov

RE: State ex n1 ESPN, Inc. v. The Ohio State Uniberrity (Ohio S. Ct.), Case No. 11-1177

Dear Jack,

I'm following up on my letter of September 22, wherein I outlined the progress on the past
violation requests and provided an augmented privilege log. As promised in that letter, I am now
writing to describe the recoids potentially responsive to ESPN's request for documents conceming
Jim Tressel and the NCAA.

It is difficult to specificaIly answer your question about how the requested records are
"maintained" because of the ambiguity of your client's request It seeks documents "related to
NCAA investigations prepared for and/or forwarded to the NCAA since 1/1/2010 telated to an
investigation of Jim TresseL" The set of responsive documents varies depending on the scope of
ESPN's request.

In particular, is ESPN seelting records tegaxding the specific NCAA investigation that led to
Coach Tressel leaving the University? Or is ESPN seeking records related to any NCAA
investigation involving Jim Tressel since January 1, 2010 (i.e. investigations of all matters, which
involved the NCAA and, for which Jim Tressel had some involvement)? That distinction is
important because the January 1, 2010, date significantly precedes the investigation that has been
ESPN's primary focus. Further, as you can see from the records produced in response to ESPN's
past violations request, several investigations since then did examine Coach Tressel's actions in the
course of investigating matters completely unrelated to the invesUigation leading to Tressel's
separation from OSU.

If your request has that broader scope Ohio State would need to sift through every single
page of every document to determine if Coach Tressel's name appears to determine whether the
matter "related to an investigation of Jim Tressel." As you know, the public records law does not
require wpubl^c entity to z^^$ari eifort^ut we, o course, are '" ^it witit you.

Should you be more specific as to what ESPN is seeking, Ohio State will have a better
opportunity to locate those records that are responsive to your request.

Lynch Affidavit Ex.9



John C. Greiner, Esq.
October 4, 2011
Page 2

In any event, to fiurther assist you, the types of recotds that we believe you are seeking relate
to the following with respect to NCAA investigations:

Telephone records
Con^espondence

Interviews

E-mails

Factual summaries
Self reports
Response to Notice of Allegations

Compliance forms and other related records
Documents gathered from third parties

Those records are maintained by the Office of Legal Affairs and the Department of
Athletics. Many of the documents would have to be reviewed to detemiine whether appropriate
redactions are required.

I hope this is helpful. As I have indicated before, OSU wants to work with ESPN to
amicably resolve as much of this case as possible. Please let us know how you would like to proceed
from here.

Best regards,

MIKE DEWINE
Ohio Attorney General

Todd R. Marti
Principal Assistant Attomey General

Lynch Affidavit Ex.9



GRAYDON HEAD
LEGAL COUNSELl SINCE 1871

Johu C. Greiner
D'arect: 513.629.2734-
jgrcinerQgraydoncom OCtob6r 5, 2011

Todd R. Marti, Es9
Principal Assistant Attomey General
MIKI±; D>rWilve Orno ^krraltlucr Gl:r1F1z v,
30 East Broad Street,1Gth Floor
Columbus, OH 43215

Re: State ex xl ESPN, Inc. v. The Ohio State University, Case No.11-1177

Dear Todd:

Thank you for your October 4 letter. To answer your question, ESPN is seeking records related to
any NCAA investigation involving Jim Tressel since January 1, 2010. As to that request, we would like to see
the following specific items:

• Correspondence
• Interviews
• E-mails
• Factual Summaries
• Self-Reports
• Response to Notice of Allegations
• Compliance forms and other related records
• Documents gathered from third pardes

We are not requiring that you produce telephone records.

Having said that, we would appreciate your giving priority to the records regarding the specifrc
NCAA investigation that led to Coach Tressel leaving the University.

As to the other matters that are pending, I appreciate your clarification on the niissing documents. I
suspected that the missing documents were the ones subject to the privilege assertion, but it surprised me that
they were clustered. I stiIl look forward to your response to my previous question about the privilege
designations. I had also asked you to look into some still outstanding document requests. I look forward to
your response.

Please call with any questions.

Very Truly Yours,

Gxnlvotv HEAD & RrrCHEr LLP

Cincinnati at Fountain Square Northern Kentucky at the Chamber Center Burler/Warren at University Pointe

Graydon Head & Ritchey LLP 1 1900 Fifth Third Center 1 511 Walnut Street I Cincinnati, OH 45202

513.621.6464 Phone 1 S13.G51.38}G Fan^^̂ .^^.^i^a it Ex
. 10
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^&upreme Cuurt of ®fjtu

STATE ex rel. ESPN, INC., Case No. 2011-1177

Petitioner, Original Action in Mandamus

vs:

THE OHIO STATE UNIVERSITY,

Respondent.

AFFIDAVIT OF DIANE L. STEMPER

I, Diane L. Stemper having been duly cautioned and sworn, hereby attest to the

following:

1. I am over eighteen years, of age aild am competent to testify to the matters
contained in this Affidavit. The facts set forth in this Affidavit are based upon my personal
knowledge of the matters asserted.

2. I currently serve as the Director of Student Financial Aid at The Ohio State
University (University).

3. My duties as the Director of Student Financial Aid include oversight of the
delivery, management, compliance, and coordination of all student aid at the University,
including Title IV and other Federal student aid.

1



4. For the 2008-2009 academic year, the University received $390,734,604 in
Federal Title IV student aid.

5. For the 2009-2010 academic year, the University received over $449,094,123 in
Federal Title IV student aid.

6. For the 2010-2011 academic year, the University received over $473,301,218 in
Federal Title IV student aid.

7. This amount constitutes approximately 12% of the total operating revenues of the
University in 2010-2011.

8. For the 2011-2012 academic year, I anticipate that the University will receive at
least the same amount of money in Federal Title IV student aid that it received in Federal Title
IV student aid in 2010-2011.

FURTHER AFFIANT SAYETH NAUGHT.

Diane L. Stemper

Sworn to before me and subscribed in my presence this 7h day of October 2011.

MICHAEL DAVID LAYISH
Attam At

Jrvotaryi Ubtrc.^ta^ at Uhio
My Commission Has No Expiration Date

Section 147.03 R.C.

Notary Public

2
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STATE ex rel. ESPN, INC., Case No. 2011-1177

Petitioner, Original Action in Mandamus

vs.

THE OHIO STATE UNIVERSITY,

Respondent.

AFFIDAVIT OF THOMAS F. EWING

I, Thomas F. Ewing having been duly cautioned and sworn, hereby attest to the

following:

1. I am over eighteen years of age and am competent to testify to the matters
contained in this Affidavit. The facts set forth in this Affidavit are based upon my personal

knowledge of the matters asserted.

2. I currently serve as the Associate Controller in the Office of Business and Finance

at the Ohio State University (University).

3. My duties as the Associate Controller include preparation of university financial
reports, cost accounting, tax compliance and coordination of annual audits.

4. Tn 2010, the University received $446,594,000 in Federal research dollars.

1



5. This amount constitutes approximately 11 % of the total operating revenues of the

University in 2010.

6. For the 2011-2012 academic year, I anticipate that the University will receive at
least the same amount of money in Federal research dollars that it received in Federal research

dollars in 2010-2011.

FURTHER AFFIANT SAYETH NAUGHT.

Thomas F. Ewing

Sworn to before me and subscribed in my presence this 10th day of October 2011.

g ,, "
ROBERT L, Fi:JIPi IP;Noary Public NOTARY PU019C, ST^3 ^: 01,110

w'Y U®riS7Y6sSloD &J(Pii:^ 04-25°41W



In the
Supreme Court of Ohio

STATE ex rel. ESPN, INC., . Case No. 2011-1177

Petitioner, • Original Action in Mandamus

vs.

THE OHIO STATE UNIVERSITY,

Respondent.

AFFIDAVIT OF SANDRA J. ANDERSON

I, Sandra J. Anderson, having been duly cautioned and sworn, hereby

attest to the following:

1: I am employed as Associate Vice President and Deputy General Counsel

for The Ohio State University's ("OSU") Office of Legal Affairs ("OLA"). I have held

that position since August 2010. My duties include managing the operations of OLA and

directing the efforts of the attorneys and paralegals employed at OLA in providing legal

services to OSU. I have personal knowledge of the matters described in this affidavit.

2. At the request of petitioner's counsel in this matter, OLA prepared and produced a

"privilege log" to identify certain documents that were withheld from production in

1



response to ESPN's request for public records regarding "all e-mails, letters and memos

to and from Jim Tressel, Gordon Gee, Doug Archie and/or Gene Smith with the key word

Sarniak since March 15, 2007." As described in paragraph 6, below, these documents

will be filed under seal with the Court. To assist the Court, this affidavit provides factual

background and context, including the identities of authors, senders and recipients whose

names appear on these documents, in order to demonstrate that the documents were

properly withheld based on attotney-client communication privilege, work product

privilege, or other privileges/exemptions from R.C. 149.43.

3. Christopher M. Culley, Julie D. Vannatta, and Jan A. Neiger are employed

as attorneys in the OLA. Specifically, Mr. Culley is Senior Vice President and General

Counsel; Ms. Vannatta is Senior Assistant General Counsel -and Senior Associate Athletic

Director; and Mr. Neiger is Associate General Counsel. Kendra Baumaim is employed as

a paralegal in the OLA.

4. OLA retained the Compliance Group as an expert consultant to assist

OLA in providing legal advice and in the defense of OSU and its Department of Athletics

with respect to an investigation by the National Collegiate Athletic Association

("NCAA"). The retainer agreement between OLA and the Compliance Group includes a

provision for sharing and protecting confidential information, including information

regarding student athletes that is protected from disclosure by federal law. The NCAA

investigation concems charges that certain student athletes had improperly sold OSU

memorabilia and/or improperly received free or discounted tattoos and that former Coach

Jim Tressel had failed to report that activity as required by NCAA rules. ("The

Investigation"). Beth Chapman (who is an attorney), Chuck Smrt and Carol Iwaoka are

2



employees of the Compliance Group. They assisted OLA in evidence gathering for the

NCAA investigation, in interviews of witnesses, in advice to the client, including whether

any related institutional violations may exist, and in advocacy on behalf of OSU before

the NCAA, including at a formal hearing in August 2011.

5. Larry H. James is an attorney and partner with the law finn, Crabbe,

Brown & James LLP in Columbus, Ohio. Mr. James and his firm were retained by OSU

to represent certain of the student athletes involved in the Investigation. Mr. James and

OLA worked jointly on the defense of OSU and the student athletes, where interests were

aligned and common positions were taken. Communications between OLA, the

Compliance Group and Mr. James for purposes of this joint defense took place with the

expectation of confidentiality.

6. The privileged documents that have been withheld are Bates numbered to

correspond with the numbering of OSU's responses to ESPN's records requests and will

be filed under seal with the Court. A chart of these documents is attached hereto as

Exhibit A, for the convenience of the Court. These privileged documents are primarily e-

mail communications, several of which include attachments. The content and subject

matter of certain portions of e-mail strings and several of the attachments to the

privileged e-mail communications are, in and of themselves, unrelated and non-

responsive to ESPN's requests as they do not contain the word "Sarniak." Also, certain

portions of e-mail strings or certain attachments have otherwise been produced in

response to public records requests. Nonetheless, to the extent each privileged document

consists of both privileged communication and attachments (whether or not any

correspondence in an e-mail string or attachment is related to ESPN's request for

3



documents containing the word "Sarniak" or has otherwise been produced), the entirety

of each document has been included within the documents filed under seal with the

Court. The privileged documents under seal have only been made available to OSU staff

and employees, individuals or groups retained by OLA for purposes of assisting OSU,

and parties with a common interest with OSU and that are aligned with the interests of

OSU.

FURTHER AFFIANT SAYETH NAUGHT

Sandra J. Anderson

Sworn to before me and subscribed in my presence this l/A day of October 2011.

AL4

MyCa x ^04.14
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Exhibit A Documents containing the word "Sarniak"
Bates Number

Privileged or Exempt Records (Each
batch of records segregated into a

discrete document)
641-642

643-646
647-657

658-659
660

661-662

663-664

665-668

669-672

673-674

675-678

679-680

681-682

683-688

689-692

693
694-695

696-699

700-705

706-711

712
713-742

743-745

746-761

762-765

766-770

771-774

775-779

780-783

784-788

789-792

793-806

807
808-813

814
815-818

819-820

821
822-823
824-825
826-828

829-835



836-858

859-863

864-868

869-872

873-87$

$76-889

991-998

1007-1012 (attached to 660)

1018 (attached to 641) ,



3Jn tfje

*UpTETtT.E Court of ®biD

STATE ex rel. ESPN, INC., . Case No. 2011-1177

Petitioner, Original Action in Mandamus

vs.

THE OHIO STATE UNIVERSITY,

Respondent.

AFFIDAVIT OFJAMES NULL

I, James Null, having been duly cautioned and sworn, hereby attest to the

following:

l. I am the Director of Information Technology for The Ohio State

University's Department of Athletics ("The Department"). I have held that position for

approximately 11 years. I have personal knowledge of the matters described in this

-affidavitas a-reSult ofmy work-irrihat-rosiiiari:

2. Since 2007 The Department has used the Mimosa Nearpoint System

("Mimosa") to retain copies of all e-mails and attachments thereto sent to or by any

person in The Department, including e-mails that were only copied to persons in The

1



Department. Once captured in Mimosa, e-mails cannot be deleted. Mimosa was put into

place in the wake of a NCAA investigation into the basketball program in order to retain

copies of records that could become relevant to students' NCAA eligibility and related

matters.

3. The Department also retains copies of all documents scanned into

electronic records, organized by student athlete.

FURTHER AFFIANT SAYETH NAUGHT

Null

+h
Sworn to before me and subscribed in my presence this ! day of October 2011.

Catole Rosing

Notary Public

State of Ohio, County of Franklin
My commission expires 12/18/12
My commission is registered-in Delaware County

2
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*upreme Court of ®btu

STATE ex rel. ESPN, INC., Case No. 2011-1177

Petitioner, • Original Action in Mandamus

vs.

THE OHIO STATE UNIVERSITY,

Respondent.

AFFIDAVIT OF DOUGLAS ARCHIE

I, Douglas Archie, having been duly cautioned and sworn, hereby attest to

the following:

I. I am the Associate Athletic Director in charge of compliance in The Ohio

State University's ("OSU") Department of Athletics ("The Department"). I have

responsibility for overseeing The Department's efforts to comply with the requirements

afthe-Naticrial-Collegiate Athletie Associabicn ?-have held that_position-Qr

five years. I have personal knowledge of the matters described in this affidavit as a result

of my work in that positior..

{00149767-I}I



2. In conjunction with other University personnel, I am overseeing OSU's

response to the investigation of several student athletes who improperly sold bartered

OSU memorabilia and/or improperly received tattoos and former coach Jim Tresesel's

failure to report that activity ("The Investigation"). The document formally instituting

The Investigation is attached to this affidavit.

3. Before The Investigation was formally commenced by the NCAA, and

after it was commenced, OSU collected documents requested by the NCAA for eventual

forwarding to the NCAA for use in connection with The Investigation. Those documents

were copied into electronic records and placed in one of two secure electronic files: the

PGP file and the SFPT file ("The Secured Files"). Certain contents of the Secured Files

were then forwarded to the NCAA, mostly through the Compliance Group, a consultant

retained by OSU's Office of Legal Affairs to assist Legal Affairs in providing legal

advice to The Department and to interface with the NCAA in connection with The

Investigation. Some documents were sent directly to the NCAA by OSU, but those

documents were also included in The Secured Files. No one has had, or currently has,

access to The Secured Files except authorized personnel within OSU and The

Compliance Group and, indirectly, the NCAA. The contents of The Secured Files are

covered by a records retention schedule that requires that they be kept for seven years.

4. The Department retains copies of all records collected/generated in

connection with past NCAA investigations that have been concluded. Those files are

preserved in secured files and "kept under a retention schedule that requires they be

maintained for seven years.

{00149767-1}2



5. The reason that OSU is able to give the NCAA access to the files

described above without running afoul of the Family Educational Rights and Privacy Act

("FERPA") is that all of the student athletes referenced in those files waived their

protections under FERPA with regard to the NCAA. A sample of the waiver form signed

by those student athletes is attached to this affidavit.

6. I understand the public records requests underlying this case to seek,

among other things:

"All emails, letters and memos to andfrom Jim Tressel, Gordon Gee, Doug
Archie, and/or Gene Smith with key word "Sarniak" since March 15, 2007"

and

"All documents and emails, letters and memos related to NCAA investigations

preparedfor and/or forwarded to the NCAA since January 1, 2010 related to an

investigation of Jim Tressel "

and

"Any report, email or other correspondence between the NCAA and Doug Archie

or any other Ohio State athletic department official related to any violation

(including secondary violation) of NCAA rules involving the football program,

since January 1, 2005

All records responsive to those requests are contained )Yithin he files described above.

FURTHER AFFIANT SAYETH NAUGHT

Sworn to before me and subscribed in my presence this IV day of October 2011.

Notary Public
,lulie D. Vannatta
Fattorn®Y^a ®LawOf Ohio

NotarY PubiiC' iration Date

00149767-1 3 MY Comn'i$sion H
^ No ^xP
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EXHIBIT

A

l+iO'1`tCIB OF ALI,EGATlO1*tS

ent-at
d institutiorsalty

^r of a l€zcat tattoo parlor,

President..t of'1'he Ohio Stoo Un 'tyr

13ylaws 12.1.2;1.fa, 14.11.1,1fi.1.4 and 16.11.1.6J

for $1,{l0f}. [NCA Bylaws,12,1.2,1.6 and 16.1.41
April 29,_ ld his 2009 Big Ten Conference championship ring

of 2009,

tt b en November 8 and May 2010

e pants and a

.2.1.6,16..1.4 and 16.11.1.6]
s

to Rife for
fr, valued at $150 total. [

In June 2009,=sold his 2008 Big'1'en Confe ce ionship
for $1,200 and received esti d$54 discourA on a tattoo

[NCAA Bylaws 12.1.2.1.6 and 16,1.4]

Tn May or 3 2009,1WId his 200813ig Ten Conference pionship ring,
his 2008 "gckld. pants!' toam award his

a total of $2,500. [NCAA Bylaws 12.1.2.1.6 anct

Between February and November 2009, ^+olcl his 2008 Big Ten
C:onf e championsWp ring ($1,{300) and his 2008 '"$etld pants" team award
($350) to Rife for a total of $1,350, 'ved estimated $155 discount onand
five tamos from Rife's tattco parlor. [NCAA Bylaws 12.1,2.1.6 and 16.1.41

In the summer of 2009, ONMreceived an esdmted $150

obtaining team auto. hs on two replica foo 1 hel s ltelon

Between November 20{}8 and May 2010, M sold his 2008 Big Ten
Cnnf ce p^tionship ring ($1,500), hisand 21708 and 2009 "gold7pants" #e
award ($250 each), a game helmet ($150) pair of game pants ($30) from the
2009 eon t against University of 'clu. ,a his 2010 Rose Bowl watch
($250) to Rife for a total of $2,430, and received an s'rrtated.. $55 discount
two tatt s from 1Zife's tattoo parlor Additio ly, ived $100 for

tattoos from lti.fd's tattoo parlor. [NCAA Bylaw 12.1.2.1.6

d a 200$ national ehatnpio 'p . e,j ., a
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estimated $2,420 discount on the purchase of a used vehicle and an $8001oan for
vehicle repairs from Rife. [NCAA Bylaws 12.1.2.1.6, 16.1.4 and 16.11.1.6]

Additionally, Jim Tressel, head football coach, knew or should have known that at least
two football student-athletes received preferential treatment from and sold institutionally
issued athletics awards, apparel and/or equipment to Rife, but he failed to report the
information to athletics administrators and, as a result, permitted football student-athletes
to participate in intercollegiate athletics competition while ineligible, as set forth in
Allegation No. 2. [NCAA Bylaw 14.11.1]

Please indicate whether this information is substantially correct and whether the
institution agrees that violations of NCAA legislation occurred. Submit evidence to
support your response. Also, please provide the following:

a. An overview of the attendance and athletics participation at the institution for the
identified student-athletes, including the (1) dates of enrollment at the institution
and any other two- or four-year institution, (2) eligibility for practice and
competition for each academic year enrolled, (3) amount of athletically related
financial aid provided for each academic year, (4) average number of minutes and
average number of contests participated in for each season of competition, (5)
number of contests started for each season of competition, and (6) number of
postseason events participated in for each season of competition.

b. A statement indicating whether any of the student-athletes identified in the
allegation have remaining eligibility issues. Please include copies of all
correspondence between the institution and the NCAA student-athlete
reinstatement staff concerning the restoration of eligibility for the student-athletes
named in the allegation.

c. A copy of the letter from the United States Department of Justice dated December
7, 2010, conceming Ohio State memorabilia seized during a federal investigation.

d. A detailed explanation of the institution's valuation of the preferential treatment
received by the student-athletes, including the discounted tattoos and the specific
dollar amounts for the sale of each athletics award, piece of equipment and
apparel item. Please explain any discrepancies between the values reached by the
institution-and-those-repregented ?n_the letter frn,n_the-Depa_*tmen..to£Justice.

e. A statement describing the "gold pants" team award, including the size, cost and
purpose of the award.
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A detailed description of the institution's review of other football student-athletes'
potential involvement in the sale or exchange of athletics awards, apparel and
equipment to or receipt of preferential treatment from Rife.

g. A statement describing NCAA rules education provided to football student-
athletes during the 2007-08 through 2010-11 academic years related to the sale of
institutionally issued athletics awards, apparel and equipment, as well as the
receipt of preferential treatment.

h. An overview of the institution's compliance procedures during the 2007-08
through 2010-11 academic years for monitoring the sale of institutionally issued
athletics awards, apparel and equipment, as well as the receipt of preferential
treatment by football student-athletes to ensure compliance with NCAA
legislation.

i. A statement describing Rife's relationship to the institution and its intercollegiate
athletics program. In that regard, please indicate whether Rife has (1) participated
in or is a member of an agency or organization promoting the institution's
intercollegiate athletics program; (2) made financial contributions to the
institution, its intercollegiate athletics program or an athletics booster
organization; (3) a personal relationship in any manner with any current or former
members of the institution's athletics programs; (4) been involved in any manner
with the recruitment of a prospective student-athlete; (5) provided benefits in any
manner to any enrolled student-athletes, prospective student-athletes or their
families; or (6) been involved in any manner in the promotion of the institution's
intercollegiate athletics program. Also, please indicate if the institution believes
Rife to be a representative of the institution's athletics interests and, if so, the date
he became a representative.

j. A statement indicating the reason the violations occurred in light of NCAA
legislation prohibiting the sale by student-athletes of institutionally issued
athletics awards, apparel and equipment, and the receipt of preferential treatment.
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2. [2iECPcABy 10.11

It was rep d that Jixn T 1, head f.. etjach, .
accordance with the honesty and integrity norniMly associated t
administration of intercollegiate eti€s as re '. by NCAA le

deport himself in
e conduct and

d violated
ethical-conduct legislation when he failed to report i ation conouning viol'ons of
NCAA legislation and peraritted football student: atksl. to participate in Intercollegiate
athlefics cotn while ineligible. Specifcatly, in '12tllll, Tr. received e

ti tton that football student-athletes, iriclndi
mocived pref tial treatment from and sold athletics , ae an or p
to Edward Rife, owner of a local parlor however, `I'ressel failed to regort the
information to athletics adminis r s. Additionally, Tressel vui ld the information
from April 7010 until the insti `on discovered the emails in Januwy including
tbroughout the 2010 football s n when he uited football awdent-athleWs to
compete while ineligible and during the inst.iiixtion"s investi .. 'on ci
December 2{I10, Further, in SeptetnbtT 2010, Tressel Nwly
the insti 'ou any knowledge of NCAA vio ^'ons when he sign'
certif'i€ation of compliance f , which is reqw-red under Bylaw 18.4.2.1.1.4.

Please indi e whether the in . tion. is wAstantially correct and whether the
institution agrees that violations of NCAA l.e ' lati o. ed. Submit evid ce to
support your response, Also, please grovicle the followmg:"

A copy of the mail.s Tressel received in the spring of 2010 oonceming the
violations, including any replies and forwarded messages, as well a statement
re d' when and how the .'ttrtion discovered the e "ls.

b. A statement id e `fy' Chris Ci ,
and degree of contact wit.h Tr l

c. A statement ide . 'ng Ted Sarniak, in€
statement regard'zng the reason Tr l foi

. ons of NC.AA legis.lstion.

A s. t reWdmg any actton Tr ;
received concerning NC vio 'ons.

a notification he

e. A copy of the ' "tution`s March 8, 2011, self-report to the NCAA enforcement
staff concerning violations of NCAA legislation,

f. A copy of the institt.ttior.'s docum t titled "P 1 for - ort:ng of ViolatiQ "
from the 2009-10 and 2010-11. academic years as well as the certification of
complianee fo signed by Tressel and dated September 13, 2010.
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A statement indicating the dates Tressel was interviewed by the institution and/or
enforcement staff and those present for each interview.

h. A copy of the transcript from Tressel's February 8, 2011, interview with the
enforcement staff and institution.

i. A statement describing NCAA rules education provided to the football staff
during the 2007-08 through 2010-11 academic years related to the sale by student-
athletes of institutionally issued athletics awards, apparel and equipment; the
receipt of preferential treatment; and the responsibility to report information
concerning violations of NCAA legislation.

j. The identities of all athletics department staff members involved in or having
knowledge of the receipt of the preferential treatment by the football student-
athletes. Also, provide a description of this involvement or knowledge prior to, at
the time of and subsequent to the receipt of the preferential treatment.

k. A statement indicating the reasons student-athletes were permitted to participate
in intercollegiate athletics competition despite their involvement in NCAA
violations.

Requested Information

3. Please provide all information concerning other possible violations of NCAA legislation
discovered by the institution as a result of its review of this matter. In that regard, please
indicate the means by which the information was discovered and the institution's position
onwhether a violation occurred.

4. Please provide a detailed description of any corrective or punitive actions implemented
by the institution • as a result of the violations acknowledged in this inquiry. In that
regard, explain the reasons the institution believes these actions to be appropriate and
identify the violations upon which the actions were based. Additionally, indicate the date
that any corrective or punitive actions were implemented.

5. Please provide a detailed description of all disciplinary actions taken against any current
-or-fonner_athleticsdepartmentrtafEmemhersasa result_of vlolation^acLnowledged-in
this inquiry. In that regard, explain the reasons that the institution believes these actions
to be appropriate and identify the violations upon which the actions were based.
Additionally, indicate the date that any disciplinary actions were taken and submit copies
of all correspondence _fxom the i_nstitution to each individual describing these disciplinary
actions.
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6. Please provide a statement indicating the dates and titles of all positions at the institution
held by individuals identified during the inquiry as allegedly having significant
involvement in NCAA violations as well as a brief overview of each position.
Additionally, provide the dates, title and employer of all positions held by such
individual(s) during the five years prior to the dates of the alleged violations.
Furthermore, provide a brief review of the previous major infractions case history for the
identified individuals.

7. Please provide a short summary of every major infractions case involving the institution.
In this summary, provide the date of the infractions report, a description of the violations
found by the NCAA Connnittee on Infractions, the individuals involved, and the
penalties and corrective actions. Additionally, please provide a copy of any major
infractions reports involving the institution that were issued by the Committee on
Infractions.

8. Please provide a chart depicting the institution's reporting history of secondary violations
for the past five years. In this chart, please indicate for each academic year the number of
total secondary violations reported. Also, please include the applicable bylaws for each
violation, and then indicate the number of secondary violations involving the football
program for the same five-year time period.

9. Please provide the institution's overall NCAA division and conference affiliation, as well
as the total enrollment on campus and the number of men's and women's sports
sponsored.

10. Please provide a statement describing the general organization and structure of the
institutiori's intercollegiate athletics department, including the identities of those
individuals in the athletics department who were responsible for the supervision of all
sport programs during the previous four years, and whether the institution conducts a
systematic review of NCAA and institutional regulations for its athletics department
employees. If a review is performed, identify the agency, individual or committee
responsible for this review, and describe the responsibilities and functions of each
identified.

11. Please provide the following information concerning the football program:

•_ The -av$ragenumbtr of initiaL_axd- toxaL fonthall _grants-inaici_ that have been
awarded during the past four academic years.

The number of initial and total football grants-in-aid in effect for the 2010-11
academic year and the number anticipated being in effect for the 2011-12 academic
year.
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• The identities of all football student-athletes anticipated to be on athletically related
financial aid as of the first semester of the next academic year who will have four
years of remaining eligibility and five years of enrollment (per the NCAA's five-
year rule) to complete those four years; the identities of all football student-athletes
who have three years of remaining eligibility and four years of remaining
enrollment to complete those three years; the identities of all football student-
athletes who have two. years of remaining eligibility and three years of remaining
enrollment to complete those two years; and the identities of all football student-
athletes who have one year of remaining eligibility and two years of remaining
enrollment to complete that year.

• The average number of football student-athletes during the previous four years who
have redshirted and the number who are expected to redshirt during the upcoming
academic year.

• The number of football student-athletes in each of the previous four years who were
awarded athletically related financial aid but who withdrew from the squad for
reasons other than graduation or loss of eligibility.

• A list of the institution's football win-loss record for the past four seasons and the
dates and results of all postseason competition in which the institution has
participated during those years. If there was postseason competition, please
indicate how this was earned (e.g., conference automatic bid, at-large bid).

• The average number of official paid visits provided by the institution to prospective
football student-athletes during the past four years.

• The cost of room, board, books and tuition at the institution for the past four
academic years.

• Copies of the institution's football squad lists for the past four academic years.

• One copy of the institution's media guides for the past four acadeniic years to be
sent to Mr. Shep Cooper, director of the Committees on Infractions, and, if
available, the Internet URL(s) for the members of the committee to use to review
the same information contained in these media guides. If this information is not
avaiTab-le trrou i--the: Tnternet, -then t^.-e provision-of-one coinp^e set-of med'ia
guides to Mr. Cooper will suffice.

• A review of the institution's obligations (contractual or otherwise) conceming live
telecasts of contests during the next three seasons. These should include, but should
not be limited to, contractual agreements negotiated by the institution's coerence
and opponent or through its sports network affiliations.
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• A statement indicating whether the provisions of NCAA Bylaws 31.2.2.3 and
31.2.2.4 apply to the institution as a result of the involvement of student-athletes in
violations noted in this inquiry.

A statement indicating whether the provisions of NCAA Bylaw 19.5.2.2-(e) apply
to the institution as a result of the involvement of student-athletes in violations
noted in this inquiry.

Any additional inforination or comments regarding this case are welcome.

The National Collegiate Athletic Association
April 21, 2011 TMN:dkm
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