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This case presents the question of the proper sanction to impose for respondent's

disciplinary violations. The permanent disbarment sanction recommended by the Board exceeds

what this court has used in other pertinent cases. Rule 10 of the Board of Commissioners on

Grievances and Discipline contains a non-exhaustive list of mitigating and aggravating factors in

determining sanctions. The sanction imposed should be in line with that in similar cases and be

designed primarily to protect the public, not punish the offender. It is requested that a two year

suspension be imposed, with condition of alcohol abuse and mental health treatment.

1. Standard Used by the Ohio Supreme Court

In deterinining an appropriate sanction, the court reviews both the aggravating and

mitigating factors outlined in Section 10(B) of the Board of Commissioners on Grievances and

Discipline's Rules.' Cincinnati Bar Association v. Kellogg, 126 Ohio St. 3d 360, 2010-Ohio-

3285, 933 N.E.2d 1085, at ¶13, citing Disciplinary Counsel v. Broeren, 115 Ohio St. 3d 473,

2007-Ohio-5251, 875 N.E.2d 935. "Because each disciplinary case involves unique facts and

circumstances, we are not limited to the factors specified in the rule and may take into account

"all relevant factors" in determining wliich sanction to impose. BCGD Proc.Reg. 10(B)." Id.

Sanctions imposed in similar disciplinary cases are relevant in detenrining the sanctions

to be imposed for attomey misconduct. Toledo Bar Association v. Weisberg, 124 Ohio St. 3d

274, 2010-Ohio-142, 921 N.E.2d 641, citing Stark Cty. Bar Assn. v. Buttacavoli, 96 Ohio St.3d

424, 2002 Ohio 4743, 775 N.E.2d 818, The primary purpose of disciplinary sanctions is not to

punish the offender but to protect the public. Disciplinary Counsel v. Hoppel, 129 Ohio St. 3d

53, 2011-Ohio-2672, 950 N.E.2d 171.

1 Available for review at
http://www.sconet.state.oh.us/LegalResources/rules/govbar/govbar.pdf#App2
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U. Discussion of Cases Applicable to Each Count Against Respondent.

A. Count 1- Income. Tax Evasion

In Count 1, Respondent did not file or pay income taxes for 2001 through 2006 resulting

in a felony conviction. He served federal prison time for the conviction. Federal Judge Daniel

Polster noted:

Your years of professional service, all the people you've helped, and most
significantly the fact that you suffered from one or more diseases, you didn't
choose them, you didn't plan for them, you don't deserve them any more than
anyone else who gets sick does, they happen and they affect-anyone who gets
sick is affected, and there is no doubt in my mind that those illnesses contributed
to the flawed judgment and the continued flawed judgment that let you begin this,
and more significantly keep this going.

Sentencing Proceedings, 1:10cr253, filed sealed with the Disciplinary Counsel Board.

The `people helped' are hundreds of injury clients and dozens of victims in child and

clergy sex abuse cases represented by Mr. Crosby. The one or more diseases are respondent's

alcoholism, under control for 15 years (May, 1986 to 2001) and reoccurred in 2001, and

respondent's diagnosed bi-polar disorder. John Goodman is Crosby's sponsor and testified in

these disciplinary proceedings, and Paul Caimi is a director for OLAP and also testified.

The Ohio Supreme Court has routinely applied one year suspensions, with credit for the

period of interim suspension, to attorneys who were convicted of tax evasion or fraud. See

Disciplinary Counsel v. Bennett, 124 Ohio St. 3d 314, 2010-Ohio-313,318, 921 N.E.2d 1064

(discussing variety of cases including tax evasion which allowed credit for interim suspension);

Discfplinary Counsel v. Petroff, 85 Ohio St.3d 396, 709 N.E.2d 111, 1999 Ohio 400 (attorrtey

given one year suspension with credit for interim suspension arising from guilty plea in tax
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evasion case): Dayton Bar Assn. v. SeaZ1, 81 Ohio St. 3d 280, 690 N.E.2d 1271, 1998 Ohio 630

(attorney received one year suspension with credit for interim suspension after being sentenced

to prison for tax fraud).

In support of a harsher penalty, Relator cites Dayton Bar Association v. Lewis, 84 Ohio

St.3d 517, 1999-Ohio-418, 705 N.E.2d 1217. That case did not impose permanent disbannent,

however, and rather indefinite suspension. Lewis failed to file tax returns using a lie-that he

was given an extension. Crosby did not misrepresent his failure and rather plead guilty to charges

involving this conduct and served his sentence.

Office of Disciplinary Counsel v. Roetzel, 70 Ohio St. 3d 376, 1994-Ohio-254, 639

N.E.2d 50, also cited by Realtor, involves an indefmite suspension not permanent disbarment.

The conduct is also different. When the disciplinary complaint was brought against Roetzel

arising from his guilty plea to tax evasion, he did not respond to the complaint, resulting in him

being found in contempt and the panel issuing a decision based on the realtor's motion for

default judgment. Crosby actively participated in the proceedings, cooperated fully with the IRS

and "clearly and affirmatively accepted personal responsibility" for his conduct 2

The Relator's reliance on Dayton Bar Association v. Schramm, 122 Ohio St. 3d 8, 2009-

Ohio-1931, 907 N.E.2d 311, is misplaced. That case illustrates the nature of Crosby's conduct

compared to other cases. In Schrarnm, respondent was perinanently disbarred for failing to pay

any income taxes for twenty years and for not withholding for employees 3

2 "34. Acceptance of Responsibility. The USAO has no reason to believe at this time that
Defendant has not clearly and affimatively accepted personal responsibility for Defendant's
criminal conduct." Stip. Record, Tab 3.
3 The failure to withhold money for a worker is akin to theft since the money which the employer
should withhold is, rather, kept by the employer.
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Crosby's conduct involved a limited period of 2001-2006 when Crosby experienced the

death of his law partner, the death of his father, and a relapse of alcoholism which he had

controlled for over a decade. The court and USAO discussed clear and affirmative acceptance of

personal responsibility, and the Board noted Page 20 the restitution agreement and order to the

IRS and Crosby's offer of judgment in the bankruptcy court for the Rivera matter.4

B. Count 2 and 3- Violations in the Rivera Representation, including IOLTA.

Count 2 sets-forth DR 7-102(A)(7), in which provides that counsel shall not assist his

client in conduct that the lawyer knows to be illegal or fraudulent. It arises from the conduct in

handling Rivera's child sex abuse case, and Crosby's efforts to allow Rivera, and not the

bankruptcy court, to retain the money.

In Disciplinary Counsel v. O'Brien, 120 Ohio St.3d 334, the respondent.violated DR 7-

102(A)(7) in failing to turn over his client's funds to a bankruptcy trustee. Respondent

represented, a client in the sale of his home. Afterwards respondent took possession of the

proceeds and placed them in a trust for the client. When the client filed for chapter 7 bankruptcy,

he was not represented by respondent. The client did not disclose the assets held by respondent

in his bankruptcy petition. Further, the respondent and client discussed the matter and the lawyer

still did not act. Instead, he continued to disburse the funds from the trust account to the client.

Even when the bankruptcy trustee ultimately sent respondent a letter sta6ng he was aware that

respondent may be holding the client's funds in a trust and that such funds were required to be

4 The Board note of `enhancement' based on lack of evidence of payment of the debt is
inconsistent with the federal court program. Crosby recently completed his in term and in house
prison sentence and is employed. The federal court agreement (Stip Rec. Tab 3, ¶30) has Crosby
cooperating with the agency with pertinent information to work out a payment schedule, and he
working with his accountant to do so.
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turned over to the trustee, the respondent did not turn over the funds. The banlauptcy court then

coinpelled him to do so.

In determining that the respondent had violated DR 7-102(A)(7), the court noted that the

respondent was aware of the banlauptcy, would have known that the proceeds had not been

disclosed, and made disbursements from the trust to the client. The court noted,

"respondent also stated that, from his initial knowledge of the existence of the
bankruptcy case, he had fully "assumed" that the money in the trust account
constituted an asset properly subject to ownership and control by the bankruptcy
court and its trustee."

The respondent was suspended for six months with all of it stayed.

Crosby consulted with bankruptcy lawyers and made repeated efforts for the client to

keep the monies based on exemptions. As the Court of Appeals found at ¶32 of its opinion which

reversed the malpractice award to Rivera:

"Specifically, Crosby advised Rivera that he believed Rivera may have been
eligible for certain exemptions under bankruptcy law based on the nature of the
personal injury suit."

Rivera v. Crosby, 2011 WL 1842299, 2011-Ohio-2265.

flis conduct was incorrect and wrongful-not for his own gain but stupidly trying to

block the bankruptcy court from taking what Crosby felt was due to a victim of priest sex abuse

as a small child.

BY MR. ROSENBAUM [attorney for Rivera]:

Q.: Now I take it then that you felt there was legitimate reason to dispute turning all
this money over. At least there's the possibility and that legitimate reason should have been
explored

A.: I felt that the time that Pepe settled his claim that his claim itself, legitimately-
and kind of in a lawyer-it was really-it was more than me, it was a couple of lawyers looking
at this situation, that this might not have been a bankruptcy asset or a bankruptcy issue. It might
have fallen outside of really the purview of bankruptcy court because is related to a child being
raped or molested by a priest, not an adult who was in a car accident and that responsibility
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represented something that was more temporal in time. This related to something that occurred
20 or 30 years prior when Pepe was a youth.

Stip. Record, Tab 19, Testimony in Rivera v. Crosby at page 25-26.

In Columbus Bar Association v. Wright (1991), 58 Ohio St. 3d 126, 568 N.E.2d1218,

respondent was a creditor of his former client. His personal financial interest was the motivation

of his unethical misconduct. Respondent advised his former client not to disclose certain assets

obtained from a previous case in which respondent had represented them. Respondent knew the

assets must be disclosed, actively counseled his former clients not to disclose them, attended

creditors' meetings without disclosing the assets, and ratified the former clients'

misrepresentations to the court.

The Respondent was seen conferring with his former clients before and after the

creditors' meeting where his former clients made the misrepresentations to the bankruptcy court,

presumably at Respondent's urging so that Respondent would be able to ult'vnately recoup the

money owed to him. The court also found it suspicious that Respondent suddenly disclosed the

assets to the bankraptcy court as soon as his former client terminated him from working on his

mother's estate claim. In this case of misconduct entirely for the lawyer's personal financial

gain, Respondent was suspended for two years with eighteen months stayed.

Other cases involve violations of DR 7-102(A)(7) where the attorney clearly knew such

conduct was illegal. See Stark County Bar Association v. Hare, 99 Ohio St. 3d 310 (respondent

acknowledged specifically reviewing the statute at issue prior to advising clients to illegally and

fraudulently fail to disclose amount paid for private adoption); Office of Disciplinary Counsel v.

Shaffer, 98 Ohio St. 3d 342(respondent violated DR 7-102(A)(7) in advising client to commit

forgery on a power of attomey and was suspended for only one year). The issues involved in

Crosby's case were much more complex bankruptcy issues.
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Crosby was found by the Board of taking steps to mislead about the money; tell the client

not to disclose all of it; blocking the trustee from getting it. In contrast, the Bankruptcy Judge

found: "It is not insignificant that Crosby also tumed over all of the requested documents and

appeared on two separate occasions to comply with the court's order." In Re: Jose M. Rivera,

Sr., Case 30-10798, Order Bank.ruptcy Chief Judge Baxter, 6/27/06, at page 11.

Crosby's conduct did contain a clear aspect of misleading; in circumstances where he

believed it was improper to seize money compensating a physical wrong from 20 years ago to a

child. His personal zeal took him into conduct he should never have committed.

BY MR. ROSENBAUM:

Q.: Who were the little Martins?

A. The Little Martins were a singing group of adolescent boys out of Puerto Rican
descent out of Lorain, Ohio who were molested by a priest out of Lorain, Ohio.

Q.: Is Mr. Rivera one of the Little Martins?

A.: Yes.

Q.: Now what did you mean when you wrote you found it ghastly to think that a boy
molested by a priest would have to pay over a nominal personal injury settlement to bankruptcy
creditors?

A.: Well, as strange as it might seem $175,000 in exchange for being raped and
having your religion taken from you and all the rest was a pretty nominal sum of money when
other people get millions of dollars, you know, in other situations.

It was my attempt to point out to the trustee that I didn't know whether this even-well, it
was expressing my feelings about whether he would have to turn over this money or not and I
found it terrible.

Rivera v. Crosby, Tab 19,, at page 32-33.

Relator cites to Disciplinary Counsel v. Schiller, 123 Ohio St. 3d 200, 2009-Ohio-4909,

915 N.E.2d 324, for proposition that an indefinite suspension is warranted for multiple rule

violations in the context of bankruptcy proceedings. However Relator is asking for permanent



disbarment. In Schiller, the respondent attoraey refused to tum over client assets in his

possession even after ordered to do so by the bankruptcy trustee. Here, as of June 2004 Crosby's

client had received the full amount of the settlement from the trust. The bankruptcy trustee filed

the complaint against Crosby after the settlement proceeds were turned over to the client.

Schiller had the assets in his possession at the time the trustee ordered that they be turned over.

Significantly, and not present in Crosby's case, Schiller repeatedly stole money from

clients, collecting retainers but performing no services. Crosby never did any of this and Rivera

received the fnll amount of his settlement agreement. This is a significant difference in

considering what sanction to impose because the overriding purposes of such sanctions are to

protect the public. Crosby did not steal from his clients, as Schiller did. Sohiller was

indefinitely suspended, but the Relator seeks.permanent disbarment for Mr. Crosby.

Columbus Bar Association v. Cooke, 111Ohio St. 3d 290, 2006-Ohio-5709, 855 N.E.2d

1226, referenced by realtor, again involves attomey misconduct to cheat the client, not preserve

money to him from the bankruptcy court. Cooke represented a client in both a banknxptcy and a

personal injury matter. The respondent failed to inform the banknxptcy court that his client

would be receiving -a settlement in her personal injury case. The respondent also attempted to

keep the client's portion of the personal injury settlement for himself, informing her that she

could not have the money because of her bankruptcy. He then issued an additional bill to the

cHent for bankruptcy fees, which were never authorized by the client, in order to conceal the fact

that he had already spent a portion of her settlement. The court determined under such

circumstances an indefmite suspension was necessary to protect the public.

Count 2 also discusses Crosby's failure to properly advise his clients that he does not

carry malpractice insurance. Crosby reasonably believed that the firm where he shared space and
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for whom he did work had the insurance. He was wrong. The failure of an attorney to advise a

client that he does not carry malpractice insurance is not an offense warranting disbarment. A

public reprimand is an appropriate sanction for an attorney who fails to advise his client that he

does not carry malpractice insurance. Butler County Bar Association v. Matejkovic, 121 Ohio St.

3d 266, 2009-Ohio-776, 903 N.E.2d 633. See also Cincinnati Bar Association v. Trainor, 129

Ohio St.3d 100 (respondent received only two year suspension for failure to advise clients he did

not carry malpractice insurance, even where he had been party in two previous similar

disciplinary actions).

Count 2 and 3 deal with the IOLTA issue and count 2 found a violation of DR 9-

102(B)(3), which provides that a lawyer shall maintain complete records of all client funds

coming into the possession of the lawyer and render appropriate accounting. Crosby used his

trust fand for operating expenses, which violates the Rules and he was suspended for this in the

earlier case for conduct in 2005-2006 (the instant matter being the year before). Disciplinary

Counsel v. Crosby, 124 Ohio St.3d 226, 2009-Ohio6763 at ¶4 (All of the violations alleged by

relator arise from the use and maintenance of respondent's IOLTA account.)

In Disciplinary Counsel v. Doellman, 127 Ohio St. 3d 411, the respondent was found to

have comrnitted misconduct in failing to properly separate and account for client's funds. The

account balance regularly fell below that which was owned to the client. The respondent often

commingled funds and deposited client funds in non-IOLTA accounts. The court noted that "in

cases where attorneys have misused client trust accounts, as respondent did in this case, but

without an improper motive or deceit, this court has regularly imposed six-month suspensions,

conditionally stayed." Disciplinary Counsel v. Vivyan, 125 Ohio St.3d 12, 2010 Ohio 650, 925

N,E.2d 947, P 7-12. The motive in this case was admittedly not innocent. Respondent kept
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money aside as he became drowned in personal grief, alcoholism and mental issues. He has

been jailed for this, served his time, and the federal court found that, "I am absolutely confident

that you won't do anything like that again..." Polster at 14.

The cases discussed by Relator apply indefinite suspension.

C. Count 4- Excessive Fees/Expenses

Count 4 stems from allegations that Crosby charged clients excessive fees in the form of

undocumented expenses. This is true since Crosby did not keep the records needed to verify the

charges. His co-counsel accrued $15,000 in expenses. Crosby estimated he spent $5,000 for

four of the clients and $10,000 for Rivera. He later returned $10,000 of the money to two clients

who filed suit. Rivera also sued (for over $200,000) and the Court of Appeal found he was not

entitled to any judgment against Crosby. Billing clients for undocumented fees results in sanction

less than permanent disbarment.

See Toledo Bar Association v. Stahlbush, 126 Ohio St. 3d 366, 2010-Ohio-3823, 933

N.E.2d 1091 (Attomey received two years suspension, with one year stayed, for billing clients

excess hours which she did not actually work); Akron Bar Association v. Watkins, 120 Ohio St.

3d 307, 2008-Ohio-6144, 898 N.E.2d 946 (suspended six month suspension imposed where

attomey commingled funds and charged clients excessive fees and attorney cooperated in

disciplinary process); Disciplinary Counsel v. Johnson, 113 Ohio St. 3d 344, 2007-Ohio-2074,

865 N.E.2d 873 (one year suspension appropriate where attorney charged and collected clearly

excessive fees).

D. Count 5- False Statements in Malpractice Suit

Count 5 stems from Crosby's statements at his malpractice trial. Those are that Rivera

gave him a power of attorney to deposit the settlement in trust and not pay it over; that he did not

10



tell Rivera to misrepresent to the bankruptcy court; and that he was not involved with the

bankruptcy but understood that Rivera was entitled to $5,000 of proceeds. This conduct was

untruthful and more of the ill-conceived plan to help Rivera keep his money from sexual abuse.

Cases involving lying under oath have not imposed peimanent disbarment. See

Disciplinary Counsel v. Karris, Case No. 2010-Ohio-4243, 2011-Ohio-2168 (attomey suspended

for six months for improperly notarizing signattues and lying about it at deposition): Cleveland

Bar Association v. Herzog, 87 Ohio St. 3d 215, 1999-Ohio-30, 718 N.E.2d 1274 (six month

suspension imposed on attorney for misrepresenting information to bankruptcy court);

Disciplinary Counsel v. Friedman, 114 Ohio St. 3d 1, 2007-Ohio-2477, 866 N.E. 2d 1076

(attorney suspended for two years for falsely testifying that he returned a client's retainer).

M. Discussion of intent in determining sanction.

In considering what sanction should be imposed, the court must look to the mitigating

factors outlined in the Board of Commissioners on Grievances and Discipline Procedural

Regulations. The "absence of a dishonest or selfish motive" is a mitigating factor. BCGD

Proc. Reg. 10(B)(2)(b). A significant mitigating factor is present where the respondent had no

intent to obtain financial gain. Akron Bar Association v. DeLoach, 2011-Ohio-4201, at ¶13.

In DeLoach, the respondent received only a six month suspended sentence where the

court determined that the respondent acted with no financial motive and no one was harmed by

his conduct. (respondent had failed to file affidavit of indigency resulting in appeal being

dismissed, then submitted false, redrafted letters to grievance investigation as if they were

originals).

In Cuyahoga County Bar Association v. Drain, 128 Ohio St. 3d 288, 2008-Ohio-6141,

898 N.E.2d 580, the respondent attorney agreed to file a client's dental malpractice claim. The
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attomey missed the deadline for filing an expert report and failed to timely respond to the

defendant's motion for summary judgment. Despite respondent's knowledge that he had

mishandled his client's case, he allowed his malpractice insurance to lapse, leaving her with no

recourse. The respondent then filed for bankruptcy and did not list the client as a creditor. The

court determined that the attomey did not commit the misconduct for purposes of fmancial gain

and that he showed good character aside from this limited misconduct, therefore, the attorney

received only a six month stayed suspension.

In Disciplinary Counsel v. Fumish, 116 Ohio St. 3d 257, the respondent was found to

have committed conduct by failing to inform a client for over two years that her case has been

dismissed by the court. Instead, respondent represented to the client that the matter could be

settled for $16,000. Respondent then withdrew $16,000 from his retirement account, placed it in

his IOLTA account, and obtained a release from the client prior to providing her with the fands.

The court found the fact that the respondent did not act with a financial motive to be a

significant mitigating factor, along with the fact that respondent had no prior disciplinary record

and complied with the disciplinary process. The Board recommended that respondent be

suspended from practice for twelve months with six months stayed. The Ohio Supreme Court

agreed with the twelve month suspension, but stayed the entire period on the condition

respondent commit no further misconduct on the basis of these mitigating factors. The court

relied on the principle that the primary purpose of the disciplinary process was to protect the

public. Id. at 260, citing Disciplinary Counsel v. ONeill, 103 Ohio St.3d 204, 2004 Ohio 4704,

815 N.E.2d 286 (primary purpose of discipline is to protect the public, not to punish the

offender). Similarly, Crosby did not act with financial motive. He did not keep the $95,000 but

paid it to Rivera.
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In Medina County Bar Association v. Kerek, 102 Ohio St. 3d 228, the respondent attorney

agreed to take on a client's personal injury case but failed to file a complaint, return the client's

phone calls, or immediately respond to the disciplinary process after the client has initiated a

complaint. In determining that only a public reprimand was warranted the court noted

significant mitigating factors, including that respondent "had no prior disciplinary record, had

not sought or received financial gain through his misconduct, and had rectified the consequences

of his misconduct by timely filing a complaint and negotiating a settlement" Kerek at ¶6.

Similarly, in Office of Disciplinary Counsel v. Shramek, 98 Ohio St. 3d 441, 2003-Ohio-1636,

786 N.E.2d 869, where the respondent was found to have committed misconduct by egregiously

mishandling a client's case, the court determined an appropriate sanction to be a one year

suspension witli six months stayed based on the fact that he did not act with a selfish motive and

cooperated in the disciplinary process.

Numerous other cases have found the absence of dishonest or selfish motive to be a

significant mitigating factor in determining sanctions. For example, in Disciplinary Counsel v.

Simon, 128 Ohio St. 3d 359, 2011-Ohio-627, 944 N.E.2d 660, the respondent was found to have

committed misconduct in failing to maintain separate accounts for client funds. He commingled

his personal money with that of his clients, writing checks to his creditors from the same account

client funds were deposited into. In imposing only a one year stayed suspensioin, the court noted

that there was no evidence of a selfish motive or that any of the respondent's clients had actually

been harmed by his conduct. See also Columbus Bar v. Allerding, 123 Ohio St.3d 382, 2009-

Ohio-5589, 916 N.E.2d 808 (no suspension necessary where attorney mishandled case and was

unable to account for client's fund where conduct was not motivated by a salfish motive, but by

alcohol).
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The case of Disciplinary Counsel v. Kimmins, 123 Ohio St. 3d 207, is very pertinent.

This involved an attorney who committed multiple ethical violations but for a purpose he thought

was proper. He received a one year stayed suspension. The court reasoned,

"[w]hile respondent's unilateral decision to clean up and dispose of Steiner's
property against his client's known wishes, his misrepresentations to Steiner's
children, which were designed to gain their agreement to his plan of action, his
retention of his client's property, his failure to keep an accurate and complete
inventory and to account for Steiner's personal property during the cleanup, and
his failure to acknowledae the wronQfiftess of his actions demonstrate that a
suspension of his license to practice law for one year is warranted, there is no
question that respondent acted in what he perceived to be Steiner's best interest"

The Crosby case absolutely divides into two parts. In the tax matter, his conduct was

wrong and fmancial gain can be concluded. For that conduct, however, he has been jailed,

served his time, and the federal court concluded he would not repeat and concluded that his tax

conduct was plainly part of a breakdown in his life. The Rivera conduct was not for any

personal gain.

Even in cases where the attorney's motive was fmancial gain less serious sanctions are

imposed. See Dayton Bar Association v. Gerren, 103 Ohio St.3d 21, 2004-Ohio-4110, 812

N.E.2d 1280 (resporident suspended for six months for using nearly $12,000 in client's trust fund

account for his personal expenses); Disciplinary Counsel v. Blaszak, 104 Ohio St. 3d 330

(respondent received two year suspension with credit for interim suspension for his misconduct

in offering to sell his testimony in an antitrust suit for $500,000); Medina County Bar

Association v. Carlson, 100 Ohio St. 3d 134, 2003-Ohio-5073, 797 N.E.2d 55 (attorney received

a two year suspension for misconduct motivated by fmanoial gain in deceitfully trying to

purchase a mentally disabled individual's property for a fraction of its worth); Disciplinary

Counsel v. Blair, 128 Ohio St. 3d 384, 2011-Ohio-767, 944 N.E.2d 1161 (attomey was
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suspended for two years with eighteen months stayed for writing checks to herself from

incompetent ward's trust account, depleting the account and filing false affidavit with the court).

Permanent disbannent has rarely been found appropriate even with financial gain, and

then in cases involving origoing schemes to bilk multiple victims which is not the case here.

Disciplinary Counsel Y. Gorman (1989), 43 Ohio St.3d 166, 539 N.E.2d 1120 (prosecutor

permanently disbarred where he. used his position for financial gain by creating a check kiting

scheme and failed to participate in the disciplinary process); Disciplinary Counsel v. Phillips,

108 Ohio St. 3d 331, 2006-Ohio-1064, 843 N.E.2d 775 (prosecutor permanently disbarred where

he used his position for fmancial gain by accepting bribes from criminal defendants to change

the outcome of proceedings); Disciplinary Counsel v. Hunter, 106 Ohio St. 3d 418, 2005-Ohio-

5411, 835 N.E.2d 707 (permanent disbarment appropriate where attorney embezzled nearly

$300,000 fi•om estates in her care finding her actions were motivated by financial gain);

Cincinnati Bar Association v. Weaver, 102 Ohio St. 3d 264, 2004-Ohio-2683, 809 N.E.2d 1113

(permanent disbarment warranted where attorney took money from multiple clients to file cases,

which he did not file, and could not account for the client's funds).

IV. Permanent Disbarment Generally

Cases which have resulted in permanent disbarment involved a higher number of

violations and significantly rriore egregious conduct. In Disciplinary Counsel v. Longino, 128

Ohio St. 3d 426, 2011-Ohio-1524, 945 N.E.2d 1040, supra, the respondent was permanently

disbarred for having a total of 48 disciplinaiy violations for a continuous pattem of fraudulent

activity which permeated her practice. Longino routinely submitted false affidavits to the court,

failed to obtain her client's consent to settle their actions, and even signed over and fully

depleted a client's settlement check.
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In Lorain County Bar Association v. Fernandez, 99 Ohio St. 3d 426, 2003-Ohio-4078,

793 N.E.2d 434, the attorney was permanently disbarred after continuously engaging in

fraudulent activity during the period of time in which she was already indefinitely suspended

from the practice of law. While she was indefinitely suspended, Femandez retained client fands,

ultimately leading to criminal charges for theft by deception. Additionally, Fernandez neglected

multiple clients and failed to cooperate in the disciplinary investigation.

In Office of Disciplinaiy Counsel v. Baumgartner, 100 Ohio St. 3d 41, 2003-Ohio-4756,

796 N.E.2d 495, the respondent was disbarred for misconduct based on an eleven counts

complaint demonstrating that she attempted to extort money from a client for her own fmancial

gain, made numerous unfounded accusations against public officials, lied to a judge hearing her

client's case, continued to represent clients during an interim suspension, failed to acknowledge

that her conduct was wrongful, and failed to make any restitution to her victims.

V. Cases Cited by Relator

It should be noted that of the cases cited by Relator in support of its contention that

Crosby be permanently disbarred, only one case, Schramm (involving 20 year tax evasion),

imposed permanent disbarment. The remainder of the cases imposed an indefinite suspension,

which pursuant to Ohio Gov. Bar Rule V, Section B, allows an attomey to file a petition for

reinstatement after two years.

VI. Conclusion

The Relator will now file its brief. Such briefs disaggregate each count, item by item,

tending to magnify the violations. On such date Mr. Crosby did this, then this, and this, as well

as this..........

The parts are not greater than the whole.
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This case is about two matters. One is tax evasion. The other is Rivera's case and

bankruptcy. This conduct relates to an attorney in a fixed period involving two matters over a 27

years career in which other than the connected IOLTA matter, Mr. Crosby was never sued for

malpractice or subject to any certified disciplinary charge.

Recently, in Disciplinary Counsel v. Smith, 128 Ohio St. 3d 390; 2011 Ohio 957; 944

N.E.2d 1166; 2011 Ohio. LEXIS 614, this court addressed the former Treasurer of the Diocese of

Cleveland who orchestrated a scheme taking aquarter million dollars per year from the diocese

for undisclosed "wages":

The parties have stipulated that from 1983 through February 17, 2003,
respondent was employed by the Catholic Diocese of Cleveland. He began
as the diocese treasurer. By 2000, he had been promoted to chief financial
officer, and was finally named financial and legal secretary. In August
2006, a federal grand jury issued a 27-count indictment against respondent
and a codefendant. Respondent was charged with one count of conspiracy
to commit mail fraud, eight counts of mail fraud, eight counts of money
laundering, one count of conspiring to defraud the IRS, four counts of
malcing false tax returns, and one count of corruptly endeavoring to
obstruct and impede an IRS investigation.

[I]n the late 1990s [respondent] received a series of offers to go into
private or public practice. According to respondent, the priest who
oversaw respondent's employment did not want respondent to leave the
diocese and agreed to pay him approximately $250,000 annually, but
stated that this compensation could not go through the diocese payroll. To
conceal respondent's compensation, respondent and his codefendant, who
provided comptroller services for the diocese through his company, moved
money from the diocese, through the codefendant's company, and into two
businesses owned by respondent. Respondent failed to pay taxes on this
compensation, and while representing respondent in a 1999 audit, the
codefendant presented fraudulent documentation of expenses purportedly
incurred by respondent and falsely stated that respondent had no sources
of income other than those reported on his tax return.
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As a result of the conduct, `Yespondent has been convicted of conspiracy to defraud the

IRS, malcing false tax returns, and corruptly endeavoring to obstruct and impede an IRS

investigation."

The sanction imposed was indefinite suspension.

In Cincinnati Bar Assn. v: Kellogg, 126 Ohio St. 3d 360; 2010 Ohio 3285; 933 N.E.2d

1085; 2010 Ohio LEXIS 1715 the attorney engaged in money laundering and obstructing a

federal investigation. It is noted that Kellogg was convicted of transferring $14 million dollars to

protect his corporate client from a federal criminal investigation-compared to $125,000 for the

victim of a child sex abuse.

Relator objects to the board's recommended sanction, arguing that
pursuant to our precedent, respondent's felony convictions for money
laundering warrant permanent disbarment.

As a result of the FTC and FDA investigations, a federal grand jury
indicted respondent on nine felony counts. In February 2008, a jury found
him guilty of two counts of conspiracy to conunit money laundering, two
counts of money laundering, and one count of conspiracy to obstruct
proceedings before the FTC for his role in a. scheme to protect Warshak's
assets from the FTC and fnture legal claims by transferring $ 14 million
into two separate trusts.

The jury also found respondent guilty of a single count of conspiracy to
obstruct proceedings before the FDA, for instigating the removal of a
misbranded ' supplement from the company's warehouse after leaming
that an FDA inspection of the facility was imminent.

Here, respondent both conspired to commit and committed money
laundering by assisting in the cre.ation of two trusts designed to protect $
14 million of Warshak's assets--the ill-begotten gains of the company's
"continuity program"--from the FTC and future lawsuits by its customers.
By instructing an employee to "get rid of' a misbranded product housed in
the company's warehouse, he also set in motion a scheme to conceal
evidence of the company's misdeeds from federal
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investigators. This conduct involving dishonesty and moral turpitude
violated the very laws that respondent took an oath to uphold.

Id at 361-363

As noted by the dissenting Justices, "respondent did not plead guilty but rather contested

the charges and was found guilty by a jury."

This court rejected the sanction of permanent disbannent sought by Relator, and imposed

indefinite suspension.

In Disciplinary Counsel v. Gittinger, 125 Ohio St. 3d 467; 2010 Ohio 1830; 929 N.E.2d

410; 2010 Ohio LEXIS 1035, the attomey participated in a widespread real estate fraud which

involved between $400,000 and $1 million dollars in losses. This court noted lack of acceptance

of responsibility. ("[respondent's denial] suggests that he does not accept responsibility for or

aclrnowledge the wrongful nature of his conduct"). This court also noted

Respondent's criminal conduct also evidences a motive to defraud others
in an apparent effort to retain a lucrative business client, thus manifesting
[HN7] dishonesty and selfishness, which are aggravating factors under
BCGD Proc.Reg. 10(B)(1)(b).

The case involved a period of federal release during which Respondent would not be able

to practice law and would have to successfully complete at least one year probation after his 5

year release. Respondent was given an indefmite suspension. His ability to repetition this court

was therefore kept intact. He was spared what is sometimes called the "death sentence" in a

disciplinary case-permanent disbarment.

As discussed above, of the cases cited by Relator in support of its contention that Crosby

be permanently disbarred, only one case, Schramm (involving 20 year tax evasion), imposed

permanent disbarment. The remainder of the cases imposed an indefmite suspension, which
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pursuant to Ohio Gov. Bar Rule V, Section B, allows an attorney to file a petition for

reinstatement.

Respectfixlly subniitted,

Patrick.J. Perotti, Esq. (#0005481)
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Painesville, Ohio 44077
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ORIGINAL

CaseNo.10-041

BEFOI2E TFIE BOARD OF COMMISSIONERS
ON

GRIEVA.NCES ANI) DISCIPLFNE
OF

THE SUPREME COURT OF OHIO

In Re:

Complaint against

WiIIiam Matthew Crosby
Attorney Reg. No. 0002451

Respondent

Discipi.inary Counsel

Relator

11-1453

SUPREME COUR7 OF OHIO

RUM
AUG 222044

CLERK OF COURT

Findings of Fact,
Conclusions of Law and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

This matter was heard on June 28 and 3une 29,2011, in Columbus, Ohio, before a panel

-- ..causis^ag of Stephen C. Rod;ehe•f#'-er, Lisa M. Lancione FaUbrro and Bemard K. Ba:uer, chair.

None of the panel members is fiom the appellate distriot from which the complaint arose or

served on the probable cause panel iin this matter.

ReIator was represented by Robert R. Berger, Senior Assistant Disciplinaiy Counsel.

Respondent was represented by Lester S. Potash and was present at the hearing.

Relator filed a five count amended complaittt against Respondent.

In. Count One, Relator alleged that Respondent was convicted of failing to file tax retunis

or make payments from 2002 through 2006 and that he used his IOLTA account to hide his

income in violation of DR 1-102(A)(3), DR 1-102(A)(4), DR 1-102(A)(5) and DR 1-102 (A)(6).
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In Couiit Two, Relator alleged that Respondent committed misconduct in his handiing of

a priest molestation case on behalf of a eJ.ient and then assisted the client in committing a fraud

on the banlauptcy court regarding the settlement proceeds in violation of DR 1- 102(A)(4), DR 1-

102(A)(5), DR 1-102 (A)(6), DR 1-104, DR 7-102(A)(3), DR 7-102(A)(7), DR 9-102(B)(3) and

DR 9-102(B)(4).

In Couut Three, Relator alleged that Respondent misused his IOLTA account as it related

to settlement proceeds of a client's case in violation of DR 1-102(A)(4), DR 1-102(A)(6), DR 9-

102(B)(3) and DR 9-10Z(B)(4).

In Count Four, Relator alleged that Respondent failed to properly account for and

disburse the expenses of litigation in connection with a priest molestation case involving five

pla4ntiffs in violation DR 1-102(A)(4), DR 1-102(A)(5), DR 1-102(A)(6), DR 1-104, DR 7-

.102(A)(3), DR 9-102(B)(3) and DR 9-102(B)(4).

In Count Five, Relator alleged that Respondent lied under oath in a legal malpractice case

against him which was filed by the victim/client whose settlement was mishandled, as alleged in

Count Two, and that he misrepresented matteas in response to an. inquiry by Relator in violation

of DR 1-102(A)(4), DR 1-102(A)(5), DR 1-102(A)(6) and Gov. Bar R. V, Section 4(G).

Respondent moved that Counts Two, Three, Four, and Five be dismissed as they should

have been brought in connection with the disciplitiary case for which Respondent is curxently

serving a 24-month suspension, as they were matters which Relator was aware of at the time it

prosecuted the earlier grievance.

Essentially, Respondent argues that principal of collateral estoppel should apply in this

disciplinary proceeding and that if applied it would bar prosecution of the counts in question.
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Respondent argues tliathe meets the burden for claim preclusion because; (1) the subject

claims invoT.ve the same two parties; (2) the subject claims arose out of the same transaction or

occurrence that was the subj ect of the earlier action; (3) the subject claims could hava been

litigated in the previous action; and (4) there was a final' decision in the prior action by a coutt of

competent jurisdicta.on.

In Ohio State Bar Association v. Weaver (1975), 41 Ohio St2d 97, 99, the Court held that

"the doctrine of res judicata renders final judgments conclusive only when the subsequent

aetions involve the same patii.es, or those in privity withthem as m the first action; when the

issues to which the evidence is directed are identical in both actions; and when the quantum of

proofnecessary to render both the original and subsequent judgments are identical."•

After permitting Respondent and Relator to make their rectlrd on this defense, the panel

unanimously overruled Respondent's position and proceeded to try the case on the merits.

For the xeasons which follow, tlze panel recommends that Respondent be disbarred.

Findings of Fact

Based upon the stipulations of the parlies, the testimony and the exhibits, the panel makes

the follovaing findings based upon clear and convincing evidence:

J. Respondent was admitted to practice law in the State of Ohio onNovember 15,1982,

and is subject to the Code of Professional Responsibility, the Ohio Rules of Professional

Conduct, and the Rules for the Government of the Bar of Ohio.

2. On December 29, 2009, the Supreme Court of Ohio suspended Respondent from

the practice of law for 24 months. Disciplinary Counsel v. Crosby, 124 Oluo St.3d 226, 2009-

Ohio-6763.

3
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Count One

3. On June 30, 2010, Respondent appeared before Judge Polster in the U.S. District

Court for the Northem District of Ohio. United S`tates v. Cros&y, Case No. 1:10cr00253 and

entered a guilty plea to a one count information whioh alleged that he willfully attempted to

evade and defeat the payment of personal income tax owed by him to.the United States of

America by concealing and attempting to conceal the natare and extent of his income and assets '

from October 2002 through May 2007, in violation of 26 U.S.C. 7201, which is a felony offense.

(Stip. 4 and 5.)

4. On the'sarne date, a plea agreement was filed in'the U.S. District Court.for the

Northem District of Ohio in which Respondent admitted that he did not file personal income tax

returns and did not make any income tax payments to the Internal Revenue Service (IRS) for the

years 2001 through 2006,

5. . Respondent further admitted in the plea agreement that he used his IOLTA

account to conceal his assets from the IRS, prevent the IRS from seizing his assets, and disburse

ffimds in a manner to eonceal his income and disposition of his income from the IRS. (Stip: 8.)

6. On September. 23, 2010, Respondent was sentenced to five months of

incarceraiion and two years of supervised release. The Court fiauther ordered Respondent•to pay

$314,637 in restitation to the M.

7, On November 1, 2010, the Supreme Coutt of Ohio suspended Respondent for an

interim period pursuant to Gov. Bar R. V, Section 5, due to his felony conviction. In re Crosby,

11/01/2010 Case Announcements, 2010-Ohio-5295
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Count Two

S. In or about 7une 2002, Respondent undertook representation of Jose Rivera and

Beningo Pacheco, who alleged that they had been sexually abused by a Catholic priest. At the

time of therepresentation, Respondent was a solo practitioner and did not maintain malpractice

insurance.

9. During the initial meet{ng with Riusra, Respondent acivised Rivera that he would •

be charged a contingency fee. Respondent then presented Rivera with a fee agreement that had

been altered with the one-third contingencY fee portion of the fee agreement erossed out and

"40%" written into the margin of the doeument. There was a dispute about whether the

alteration occurred before Rivera executed the agreement or whether it was changed without his

consent after he executed it. Based upon the state of the evidence, the panel cannot determine

which was the case. (Relator's Ex.1.)

3 0. Respondent's fee agreement advised Rivera that Mitmesota attorney Jeffrey

Anderson would be aetin.g'as co-counsel.

11. During this meeting or'at any time thereaftpx, Respondent did not advise Rivera

that he did not maintain malpractice insurance. He also failed to provide Rivera with a written

notice containing this inforanation and did not obtain Rivera's sigaature on any such written

notice, as req'uired by either the Ohio Code of Professional Responsibilfty or the Ohio Rules of

Professional Conduot. (Hearing Tr. p. 17-18; Stip. Ex. 6.)

12. On 7une 24, 2002, Respondent and Anderson filed a lawsuit on behalf of Rivera

aud Pacheco in Lorain Couniy Common Pleas Court entitled
Pacheco v. Catholic Diocese of

Cleveland, Lorain County Comm.on Pleas Court, Case No. 02CV131933.

S
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13. On September 28, 2002, Respondent and Anderson filed an amended complaint

and added Marco Aponte, Hector Fonseco and Jose Garcia as plaixntiffs, for a total of five

plaintiffs.

14, ln January of 2003, Rivera filed for baukr«ptcy and was represented in his

banl¢uptcy by Attomey James Kerner. Iiis banlcroptcy petition listed the lawsuit against the

Catholic Church as an asset.

15. On AprIl 28, 2003, the batdcro.ptcy court issued an order discharging Rivera's

debts.

16. In Juna 2003, the Catholic Church and Respondent's five clients settled the

lawsuit. Around this same time period, Attomey Anderson provided Respondent with an

accoitntin.g of $15,579.21 in costs and expenses associated with the representation he provided to

the five clients.

17; On or about June 19, 2003, Respondent met with Rivera at a restaurant. During

this meeting, Respondent presented Rivera with the settlement agreement. (Stip. 19.)

18. For whatever reaSon, Riveia signed the settlement agreement, but claimed he was

unaware ia doing so his legal matter had been settled for $175,000.

19. Respondent did not inform the trustee for Rivera's banlauptcy, Attorney Marvin

Sicherman, about the Rivera seltlement or seek bankro.ptoy court approval for the settlement

agreement or the attorney fees. (Stip. 18.)

20. As a part of the settlement, Respondent received a $175,000 checic in late June of

2003 payable to Rivera and his law firm.

21. On the back of the check, Respondent signed "Jose Rivera (per POA)." However,

Rivera never signed a power of attorney granting Respondent pemrission to sign his name and he
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signed the check on behalf of Rivera without the advance knowledge or permission of Rivera.

(Hearing Tr. p. 351-352.)

22. Respondent did not prepare a settlement disGribution 'sheet for Rivera or obtain

Rivera's signature on any snch document. However, a document created by Respondent labeled

"Jose Rivera Spreadsheet" indicates that Rivera was charged a 40 percent contingency fee

[divided among Respondent, Anderson and Attoxney Carter podge] against his $175,000

settlement. Rivera was also charged $10,000 for "Expenses Reimbursement Jeff Anderson."

(Stip. 22 and 23.)

23. Unlike the way Respondent handled the Rivera settlement, he prepared settlement

distribution sheets for Pacheco, Aponte, Fonseco and Garcia that indicated each was charged a

40 percent contingency fee and $5,000 apiece for.their individual pro rata share of expenses.

24. Despite holding at least $95,000 in settlement funds owed to Rivera, Respondent

did not promptly disburse any of the fands to Rivera, but did promptly disburse the full

settlement owed to his other four clients and paid the entire co-counsel fee for all clients to

[riderson by the end of July 2003.

25. On Ju1y 3, 2003, Respondent dismissed the lawsuit filed on behalf of Rivera and

the other four clients, with prejudice. ,

26. On Jnly 11, 2003, Bankruptcy Trustee Sicherman faxed a letter to Respondent and

co-counsel Anderson. The letter asked Respondent, in part, to "Please advise me of the status of

the case, and if you wish to be engaged as special counsel to the trustee in banlnuptcy to

prosecute W. Rivera's olaim. The claim cannot be settled without the consent and an order of

the Baslnuptcy Court."

27. Respondent did not reply to Sichernian's Jniy 11, 20031etter. (Stip. 29.)

7
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28. On July 22, 2003, Rivera's banlavptcy attorney Kerner, sent a fax to Trustee

Sicherman advising him that Rivera's "case against the diocese has apparently been settled for

$175,000."

29. On JLdy 24,2003, .Anderson provided Sicherman with a copy of the check he

received fiom Respondent for co-counsel attomey fees. On the same date, Anderson sent

Respondent a letter advising him that he had been contacted by Sicherman and advising hisn

what he had told Sicherman.

3 D. In or.about August of 2003, Rivera contacted Respondent to get an update on the

status of his lawsuit. During this conversation, Respondent advised Rivera that he was

automatically entitled to $5,000, and on August 21, 2003, Respondent disbursed $5,000 to

Rivera from the setdement fvnds that Respondent was holding in his IOLTA account. The

memo on the check identifies this payment as a "net distribution exemption."

31. In or about Oetober of 2003, Rivera contacted Respondent to get an update on the

status of his lawsuit and advised him tbat he was also in need of funds. During this conversation,

Respondent advised Rivera that he would send Rivera some additional fimds. .On October 11,

2003, Respondent disbursed $10,000 to. Rivera from the settlement funds that he was holding in

his IOLTA account.

32. On February 14, 2004, Trustee Sicherman sezit Respon.dent another letter see.king

inforrnation about the Rivera settlement. In this letter, Sichermen stated "for many months my

attempts to get an accounting of the funds distributed to [Ri.vera] have been
thwarted."

Sicherman further advised Respondent that "if I can't get your cooperafion and a report as to the•

amount and when it was paid to Ivlr. Rivera, I will have no choice but to gat an Order issued by

the Baiilav.ptcy Coru"t for your appearance with the necessary documents." (Stip. Ex. 17.)
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33, Respondent replied to Sicherman on February 23, 2004. In this letter, Respondent

advised Sicherman that "notl•ung in the character of compensation paid to them was `income' or

windfall"' and characterized Rivera's settlement as "nominal compensation:'

34. Respondent farther advised Sieherman that ha would "seek pexmission from 7ose

Rivera to promptly disclose the amount paid to him" and that after Respondent "saw the

discharge in banl-nptcy to Mr. Rivera and I presumed apparently incorrectly that this was a

resolved matter."

35. pn March 2, 2004, Respondent sent a letter to Sichemran advising him that etated

"I spoke to Mr. Rivera who called me to ask i£the fifteen thousand dollsrs that he received as his

distribution ... was taxable. He agreed to permit me to disclose this information to you." (StiP.

Ex. 19.)

36: Respondent's March 2, 2004 letter to Sicherman intentionally failed to disclose

the fuU $175,000 settlement amount and misleadingly suggested that tha lawsuit was settled with

Rivera receiving a total of $15,000.

37. On March 23, 2004, Respondent sent an e-maii to Rivera that, in part, ad isad

Rivera to inform Trustee Sicherman that Rivera had only received $15,000 from the lawsuit.

(Stip. Ex. 20.)

38, On May 12, 2004, Respondent sent an e-mail to Itivera that, in Part, asked Rivera

"if we can reasonably be assured that the [bankruptcy trustee'sl inquiries are at an end and I can

safely pay you overthe balance which I've held in eserow, and not subsequently be stuck with a

huge bill." .

39. On.7une 8, 2004, Respondent disbu.rsea the remaining $80,000 to Rivera. The

memo on tb.e check identifies this payment as the "fmal distributio.n."

9
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40. Oii August 12, 2004, Trustee Sicherman filed a motion for turnover premised on

the trustee's belief that Rivera received a $15,000 payment from the personal injury settlement.

41. On August 17, 2004, Rivera sent Respondent an e-mail advising Respondent that

his banCruptoy attorney Tames Kelner "said [R.espondent] was wrong. That the diocese claim

was an asset and that I was not entitle [sic] to any of the moaey and that you should have tumed

it over to the tustee."

42. Respondent replied to Rivera's e-mail the next day and advised Rivera, in part,

"Don't be afssid. Kern.er is an idiot" (Stip. Ex. 30.) .

43. On October 15, 2004, legal counsel for Trustee Sicherman sent a letter to

Respondent requesting.him to provide documentation regarding the Rivera settlement.

Respondent did not reply to this letter.

44. On November 15, 2004, the banlauptcy oourt issued an order for Respondent to

appear on December 3, 2004, produce certain documents and provide testimony. Respondent

failed to appear as ordered by the baniauptcy coutit.

45. ' On December 15; 2004, legal counsel for Trustee Sicharmari sent Respondent a'

letter advising him that unless he provided the documents pmviant to the bankr.'nptcy coutt order,

a contempt motion would be filed against him.

46. OriDeceniber 30, 2004, Trustee Sicherman fled a contempt motion against

Respondent for his failure to appear on Deoeniber 3, 2004 and produce documents.

47 .
On 7anuary 27, 2005, Tivstee Sicherman attempted to take Respondent's

deposition regarding his representation of Rivera. Respondent appeared for the deposition and

produced several documents, but declined to answer any specific 4uestions. about his

representation cfRivera. (Stip. 47.)
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48, On February 21, 2005, Trastee Sichermau attempted to take Respondent's

deposition a second time regarding his xepresentation of Rivera. Respondent appeared for the

deposition, but declined to answer any specific questions about hi.s iepresentation of Rivera.

49. On March 14, 2005, Trustee Sicherman filed a complaint for monetary damages

against Respondent and Ri.vera. The complaint sought the remaining $80,000 in settlement

funds paid to Rivera and the $17,500 in settlement funds paid to Respondent as attoraey fees.

50. On Febraary 13, 2006, the banktuptcy court revoked Rivera's discharge of his

debts due to his failure to provide Trustee Sicherman with his entire $95,000 share of the

$175,000 settlement. (Stip. 50.)

51. On March 14, 2007, Trpstee Sicherman again attempted to take Respondent's

deposition regarding his representation of Rivera. Respondent appeared for the deposition, but

invoked the Fifth Amendment priv3lege and spousal privilege and declined to answar anY

specif.c questions about his representation of Rivera.

52. On December 19, 2007, Rivera filed a inalpractiee lawsuit against Respondent

a7:leging that his improper advice and/or actions related to the $175,000 lawsuit setklement caused

the bankruptcy court to revoke, his discharge.

53. On Mareh 10, 2009, the banlcnr.ptcy court granted Trustee Sicherman's summary

judgment against Respondent and Rivera based upon the complaint for monetaxy damages. The

court granted a joint and several judgment against Respondent and Rivera for $35,257.16 and a:

judgment against Respondent for the $17,500 in settlement funds paid to Respondent as attorney

fees. (Stip.52.)
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54. On December 8, 2009, the trial conrt entered a judgment in favor of Rivera in his

malpractice lawsuit against Respondent. On May 17, 2010, the covrt issued a judgment for

datuages of'$266,540.61 against Respondent.

55. On May 12, 2011, the court of appeals reversed the decision of the trial court,

holding 4iat:

The record clearly indicates that Rivera understood that he was
required to turn over all proceeds from his settlement and failed to
do so. Any assertion made by Crosby that the legal advice
provided by Kern.er was insuffroient or incorrect played no direct
or piroximate role in Rivera's discharge. Rivera hired. Kerner to
represent Ium in his bankr¢ptcy proceeding and was warn.ed that
his baikrup'tay would be discharged if he failed to bztu over all
proceeds to the Trustee. Rivera simply ignored the advice of

Kerner.

t

Rivera u Crosby, 2011-Ohio-2265, at ¶48,

Count Three

56. On July 1, 2003, Respondent deposited a check for $175,000, representing

Rrvera's settlement proceeds, into his Key Bank IOLTA aceount, account number

^4462. (Stip. Ex: 9.)

57, After a 40 percent contingent fee and $10,000,expense reimbursement were

subtracted from the settlement, Rivera was owed $95,000.

58. On August 242003, Respondent disbursed $5,000 to Rivera from bis settlement.

Rivera cashed this check on August 26, 2003.

59. After August 26,2003, Respondents IOLTA account shouJ.d have held a balance

of not less than $90,000, reflectin.g the funds still owed to Rivei'a and being held by Respondent

during this period. (Stip. 56.)

60. On August 31, 2003, the balance in Respondent's IOLTA account was

$82,959.84. (Stip.57.)
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61. On October 11, 2003, Respondent disbursed an additional $10,000 to Rivera from

his settlement and Rivera cashed this check on October 17, 2003.

62. Therefore, after October 17,2003, Re'spondent's IOLTA account should have

held a balan.ce of not less than $80,000, xefleoting the flmds stijl owed to Rivera an.d being held

by Respondent during this period.

63, On October 31, 2003, the balance in Respondent's IOLTA account was

$4,619.84.

64. On May 31, 2004, Respondent's IOLTA balance was $43.52.

65. d7n June 4, 2004, Respondent deposited $500,001 in umrelated settlement

proceeds into his IOLTA account. Funds from this deposit were th.en used by Respondent on

7nne 8, 2004 to disburse the remaining $80,000 to Rivera. (Stip• 61)

66. Respondent's IOLTA balance was below the amount of satflement funds owed to

Rivera and being purportedly held by him in his IOLT A from August 31, 2003 tbrough 7une 4,

2004. As such, Respondent misappropriated funds belonging to Rivera.

Count Four

67, In June and July 2002; the Respondent undertook sepresentatton of Jose Itivera,

arco Aponte, ^Iector Fonseco and Jose Garcia, who alleged that they had
ngo Pacheco; MBeni

been sexually abused by a Catholic pziest.

68. Respondent entered into a contingency fee agreement with Garcia and Aponte and

ota attorney 7efFrey Anderson wpuld be acting as co-
Minnes

his fee

counsel.

agreement advised tbem that

69. Respondent did not advise C^arcia and Aponte that he did not maintain

and failed to provide Garcia and Aponte with a written notice contaixung
p oe insurancem^
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this infonnation and did not obtain CGareia and Aponte's signature on any such written notice, as

required by the Ohio Code of Professional Responsibility.

70. On September 18, 2002, Respondent and Attorney Anderson filed an amended

complaint on behalf of all five clients in Loxain County Common Pleas Court.

71. in June 2003, the Catholic Church and Respondent's clients entered into a

settlement of the lawsuit During this same time period, Aitorney Anderson-provided respondent

with an accounting of $15,57921 in costs and ex.penses associated with the representation he

provided.

72. Because Respondent and Anderson were involved in representing several parties

against the Catholic Church, Anderson advised Respondent that his costs and expenses should be

pro-rated.

73. Respondent received $800,000 in settlement checks for the five clients in late

7une 2003.

74, Respondent prepared a settlement distribuCron sheet for Garcia and Aponte which

indicated each was charged a 40 percent eonf'sngency fee and $5,000 apiece for theit individual

pro rata share of case-related expenses.

75. Respondent charged Rivera $19,000 for "Expenses Reim.bursement Jeff

Anderson" and charged the rPm;^n9ng four clients $5,000 apiece for their individual pro rata

share of expenses.

76. Therefore, Respondent charged his five clients a total of $30,000 for expenses,

but he was unable to produce any documentation for expenses beyond the $15,579.21 in

expenses doeumented by Anderson or explain why Rivera was charged twice as much for

expenses as the other four clients.
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77. On June 8, 2005, Garcia and Aponte filed a malpractice lawsu.it againet

Respondent.

78. In their lawsuit, Garcia and Aponte alleged that Respondent 17ad retained more

funds from the settlement than he was entitled to under the fee agreement. Specifically, it was

alleged that Respondent charged Garcia and Aponte $5,000 apiece for improperly divi.ded,

invalid and/or nonexistent expenses_

79. In May of 2006, Respondent, Garcia and Aponte entered into a setflenzent

agreement under whioh the Respondent paid Garcia and Aponte $5,000 apiece.

Count F'rve

80, On August 14, 2009, Respondent was cross examin.ed in the malpraetice lawsuit

filed against him by Rivera and testified falsely when he:

9 Stated Rivera "gave [Respondent] a power of attorney and [the
$175,000 settlement check] was deposited pursuant to the power of

attorney he gave" Respondent.

• Stated that he kept $80,000 of the settlement proceeds owed to
Rivera in his IOLTA account for almost one year because "that's
where [32.ivera] directed [Respondent] to maintain the funds "

(Stip. 73.)

81, Tn January of 2005, Rivera and his legal counsel filed a grievari.ee with Relator

alleging that Respoaudent had engaged in ethical misconduct in his handling of the lawsuit for

Rivera, and the other four clients.

82. Respondent provided a response to the grievance that falsely alleged:

e Respondent "did not advise [Rivera] to make misrepresentations to

the bankruptcy court;°"

•"[All five clients] received every dollar due under their settlement

agreemcnis;"
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• Respondent "had no involvement with nor fiuther notice of any
events involving the Rivera baukruptcy" beyond the fact that he
"understood tlrat under bankruptcy law Rivera was entitled to the
first $5,000 of his proceeds, and probably additional proceeds once
the question of his `exemption under Ohio law' was settled."

(Stip. 75,)

Conclusions of Law

As to Count One, Re7,a.tor alleges Respondent's conduct violates the Code of Professional

Respoivsibility: DR 1-102(A)(3) [a lawyer shall not engage in illegal conduct involving moral

turpitude]; DR 1-102(A)(4) [a lawyer shall not engage in conduct involving dishonesty, fraud,

deceit, or misrepresentation]; DR 1-102(A)(5) [a lawyer shaIl not engage in conduct that is

prejudicial to the administraiion of justice]; and DR 1-102(A)(6) [a lawyar shall not engage in

conduct that adversely ref lects on the lawyer's fitness to practice law].

Based upon clear and convincin.g evidence, the panel concludes that Respondent by his

actions violated DR 1-102(A)(3), DR 1-102(A)(4), DR 1-102(A)(5) and DR 1-1 02(A)(6).

As to Count Two, Relator alleges that Respondent's conduct violates the Code of

Professional Responsibility: D12.1-102(A)(4) [a lawyer shall not engage in conduct involving

disbon.esty, fraud, deceit, or misrepresentation]; DR 1-1 02(A)(5) [a lawyer shall not engage in

conduct that is prejudicial to the administration of justioe]; DR 1-102(A)(6)'[a lawyer shall not

engage in conduct that adversely reflects on the lawyer's fitness to practice law]; DR 1-104 [a

lawyer shaII inform a client at the time of the client's engagement of the lawyer or at any time

subsequent to the engagement if the lawyer does not maintain professionaI liability insm'ance];

DR 7-102(A)(3) [in his representation of a client, a lawyer shall not conceal or lmowingly fail to

disclose that which he is required by law to reveal]; DR 7-102(A)(7) [in representation of a

cfient, a lawyer shall not counsel or assist his client in conduct that the lawyer knows to be illegal
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or fsaudulent]; DR 9-102(B)(3) [a lawyer shall maintain complete records of all funds, securities,

aud other properties of a client cosning into the possession of the lawyer and render appropriate

accounts to his client regarding them]; and DR 9=102(B)(4) [a lawyer shall prarnptlY Pay or

deliver to the client as requested by the client the funds, securities or other properkies of a client

in the possession of the lawyer which the client is entitled to receive].

Based upon clear and convincing evidence, the panel concludes that Respondent by bis

actions violated DR 1-1 02(A)(4), DR 1-102(A)(5), DR 1-1Q2(A)(6), DR 1-104, DR7-102(A)(3),

DR.7-102(A)(7), and DR 9-102(B)(3).

I-Iowever, based'upon the evidence submitted, the panel cann.ot conclude that Respondent

violated DR 9-102(B)(4)'because the client, Rivera, was not entitled to the fands in Respondent's

possession and reoommends that such allegation of misconductbe dismissed.

As to Count'Three, Relator alleges that Respondent's conduct violates the Codeof

professional Responsibility: DR 1-102(A)(4) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or inisrepiesentation]; DR 1-102(A)(6) [a lawyer shall not engage in

eonduct that adversely reflects on the lawry. er's fltness to practice lavy]; DR 9-102(B)(3) [a lawyer

Shall main.tain complete records of all fizads, securities, and other properties of a client coming

into the possession of the lawyer and render appropriate account.s to his client regarding them];

and DR 9-102(B)(4) [a lawyer shall promptly pay or deliver to the client as requested by the

client the funds, securities or other properties of the client in the possession of the lawyer which

the client is entitled to receive],

$ased upon clear and convincing evidenoe, the panel concludes that Respondent byhis

actions violated DR 1-102(A)(4), DR 1-102(A)(6) and DR 9-102(B)(3).
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However, based upon the evidence submitted, the pannel cannot conclude that Respondent

violated DR 9-102(B)(4) because the client, Rivera, was not entitled to the funds in Respondent's

possession andd recommends that such allegation ofmisconduct be dismissed.

As to Count Four, Relator alleges that Respondent's conduct violates the Code of

Professional Responsibility: DR 1-102(A)(4) [a lawyer sha11 not engage in conduct involving

dishonesty, fraud, deoeit, or misrepresentation]; DR 1-102(A)(5) [a lawyer shall not engage in

eonduot that is prejudicial to the administration of Justice]; DR 1-102(A)(6) [a lawyer shall not

engage in conduet that adversely reflects onthe lawyer's fitness to practice law]; DR 1-104 [a

lawyer sha11 inform a client at thetime of the client's engagement of the lawyer or at any time

subsequent to the engagement if the lawyer does not maintain professional liability insurance];

DR 7-102(A)(3) [in his representation of a client, a lawyer shall not conceal or knowingly fail to

disclose that which he is requ'v:ed by law to reveal]; DR 9-102(S)(3) [a lawyer shall maintain

complete records of all funds, secprities, atid other properties of a client coming in,.to the

possession of the lawyer and render appropriate accounts to his client regard'vig them]; and DR

9-102(B)(4) [a lawyer shall promptly pay or deliver to the client as requested by the client the

funds, securities or other properties of in possession of the lawyer which the client is erititled to

receive].

Based upon clear and eonvincing evidence, the panel concludes that Respondent by his

actions violated DR i-102(A)(4), DR 1-102(A)(5), DR l-102(A)(6), DR 1-104, DR 7-102(A)(3),

DR 9-102(B)(3) and DR 9-102(B)(4).

As to Coun.t Five, Relator alleges that Respondent's conduct violates the Code of

Professional Responsibili.ty: DR 1-102(A)(4) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deoei^ or misrepresentation]; DR 1-102(A)(5) [a lawyer shall. not engage in
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conduct that is prejudicial to the administration of justice]; DR 1-102(A)(6) [a lawyer shall not

engage in conduct that adversely reflects on the lawyer's fitness to practice law]; and Gov. Bar

R. V, Section 4(G) [failure to cooperate with Relator's investigatiov.].

Based upon clear and convincing evidence, the panel concludes that Respondent by his

actions violated DR 1-102(A)(4), DR 1-1 02(A)(5), DR 1-102 (A)(6) aud Gov. Bar R. V, Section

4(G).

Ags avation and Mitigation

BCGD Proc. Reg.10(B)(1) lists aggravating factors that may be considered in favor of a

more severe sanction. The foilowing aggravating factors are present in this case:

• Respondent has a prior disciplinary violation.

. A dishonest motive was involved in the haudling of the funds from the Rivera settlement

and the conduct which resulted in Respondent's conviction.

A pattern of misconduct has been demonstrated.

. False statements were made during the disciplinary process. -

. The five cl9ents Respondent represented were not only appar-entiy abused by a priest, but

by the lawyer they tra.sted to right the wrongs that had been done to them as cbildren

making them vulnerable. As to Rivera, Respondent's conduct caused him to lose the

banlauptey protectionhe should have had.

. There is no evidenee of restitution to the IRS or satisfaction of the bankruptcy judgment.

BCGD Proc. Reg. 10(B)(2) lists factors that may be considered in mitigation and in favor

of a less severe sanetion. The following mitigating faators are present in this case:
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• Respondent has served a five-month prison sentence, is serving five months of house

arrest for his tax conviction, and has been ordered to malce restitution to the IRS. He also

has suffered a judgment -in the bankruptcy court for his conduct in the Rivera matter. '

Evidence of aicohol dependency was presented, with Respondent in the OLAP program.

for ten months at the time of the hearing. He has coniraoted with OLAP for three years.

However, there was no competent evidence offered to demonstrate that the chemical

dependency contributed to cause the misconduct charged in this aase.

Recommended Sanction

Relator has recommended that Respondent be disbatred.

Respondent has reconnnended that he be suspended for two years, with the suspension to

rim concurrent with his current suspension.

In Dayton Bar Assn. v. Lewis
(1998), 84 Ohio St3d 517, Lewis was given- an indefinite

suspension for failing to file tax returns in disregard of a banJauptcy judge's order to file them.

In Discfplinary Counsel v. $oet-ad
(1994), 70 Ohio St.3d 376, Roetzel received an

indefinite suspension for eonduct resulting in a conviction for atcempted income tax evasion.

In Disciptincay Coaansed v. Sclzilder,123
Ohio St.3d 200, 2009-0bio-4909, Sehiller's

prui3.sbment was indefinite suspension with full restitution before reinstatement and two-year

probation after reinstatement for multipal rule violations in his-representation of baazilsiuptcy

clients.

In Colaimhus Bar Assn. v. Cooke, 111 Ohio St.3d 290, 2006-Ohio-5709, an indefinite

suspension was appropriate for fraudulent and deceitful conduet involving a client's personal

bankruptcy case.
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In Dayton Bar R.rsrz i. Schrarrs, 122 Ohio St.3d 8, 2009-Ohio-1931, Schram was

disbarred for failing to file tax retarns and remit taxes owed for more than 20 years.

As in Sclhrarn, the aggravating factors in this case greatly outweigh any mitigating

factors. The overall pattern of dishonestly in dealing with the IRS, the bania.uptcy trustee, his

clients, the court system and the disciplinary process warrants the harshest penalty.

The panel recommends that Respondent be d'vsbarred.

BOARD I2ECOLVINXNDATION

Pursuant to Crov. Bar Rule V, Section 6(L), the Board of Commissioners on Grievanees

and Discipline of the Supreme Court of Ohio'considered this matter on August 12, 2011. The

Board adopted the Findings of Fact, Conolusions of Law and Reeominendation of the Panel and

recommends that Respohdent, William Matthew Crosby, be permaaentlY disbarred froin the

practice of law in the Sta.te of Ohio. The Board further recommends that the cost of these

proceedings be taxed to Respondent in any disciplinary order entered, so that execution may

issue.

pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law;and Recommendation as those of the Board.^,.a......_

RICIIA A.. VE, Secretary
Board of Commissioners on
Grievances and Diseipline of
the Supreme Court of Ohio
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BEFORE TIII; BaARl) OF COIVJNIISS7 oNJ!.13S
O\ t.1tI7:V'ANCES etNI) DtSCIf'I.I^.1'E
ON T111, SUI'RI NIS; COLiIt'1 OF <lfl'lt^^^^IVED

WILLJANi NIAT"fIiL\V CROSBY
14805 Lake Ave

Lakevmod, OIt 44107

Attorncy Regish•ation No. (0002451)

DISCIPLINARY C£lU:M1SEI.
?S0 Civic Ccntcr Diive, Suitc 325
Columhtis, Ohio 43215-7411

iufv t ' 2011
BOARD OF COMMiSSICNERS

ON GRIEVANCES & bISCIPLINE

A.GRi!:ED
STIPULATIONS

BOARD CEtO. Iq='dIjE- D

.iliN - + 2011

BOARD OF COtfiti?SS1Oi<E'rZS
ON GRIEUANCES & DISCIPLINE

riC,ItI7FD S'fIPULATIONS'

Itelator, Disciplinary Caunsel, and respontlenL 1Viliiam Ivlaithew Crosby, do liereby

stiputate to the adrnis,zon of the following facts, violations, aggravation ivld exltibits.

S'TIl'[II.AT'ED FAt I'S,

1. P.espondent, William 14atthew Crosby, was admitted to the practice of law in t1 .3e State 4f

Ohio on November 9 5, 1952. ltespondea is subject to the C ode o4'Professional.

Rzsponsibifity, Rules ofProfessional Conduct and the Rulesdor the Government of the Bar

of ohio.

Z, On December 2912009, 13y Order of the Supreme Court of Uhio, respondent v^,as suspended

{rom the praciicc of laiv for 24 monttis. discij.7li}?crjy Courzsel v. C5•osby, 124 Ohio St.3d

29-6, 2009-Ohio-6763, 921 N.17.26 225.
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COTJNT I

3, On June 30, 2010, respondent appeared before Judge Dan Aaron Polster in the United States

District Court for the Northern District of Ohio. United States v. Crosby, Case No.

I:10cr00253.

On that day, respondent pled guilty to a one count information. The information alleged tLhat

respondent vrillfulty attempted to evade and defeat the payment of personal income tax

owed by him to the United States of .America by concealing and attempting to conceal the

nature and extent of his income and assets.

5 The information ftnthar alleged that respondent engaged in ttris conduct from October 2002

through May 2007 in violation of 26 U.S.C. 7201, which is a felony offanse.

On the same date, a plea agreement was filed in the U.S. District Court for the Northern

District of Ohio.

7. Under the terms of this agteement, respondent admitted that he did not file a persornat

ineometax return and did not make any income tax payments to the Tntemal Revenue

Service [IRS] for each of the years 2001 through 2006.

i 8. Respandent fcirther admitted in the plea agreement that he used his IOLTA account to:

• Conceal his assets from the IRS,

• Prevent the IRS from seizing his assets, and

2
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In

o Disburse funds in a rnanner to conceaL his income and disposition of his inoome from

the IRS.

9. On September 23 2010, respondent was sentenced to five months incarceration and two

years supervised release, The Court further ordered respondent to pay $314,637 in

restitution to the IItS.

14. on November 1, 20 10, the Supreme Court suspended respondent for an interim period

pursuant to Gov. Bar R. V(5) due to his felony conviction.

C®UNT II

11, In or about June 2002, respondent undertook representation of Jose Rivera and Beningo

Pacheco, who alleged that they had been sexually abused by a Catholic priest. At the start of

'the representation, respondent was a solo practitioner. Respondent was also of counsei for

Crosby, O'Brien & Associates Co., LPA, the law firm where his wife was employed.

12, During the initial meeting with Rivera, respondent presented'Rivera with a pre printed famt

entitled "A.ttorney Fee Agreement and, Assigrunent" This form stated, inpart"Fn

consideration for these services, the undersigned agree(s) and assign(s) from any settlement,

for any judgment, or from any compensation obtained, awarded or received, a sntn of money

equal to thirty-three and one-third percent (33 1/3°/a) which may be had in the case or

claim,"
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13_ Respondent's fee agreement advised Rivera that Minnesota attomey Jeffrey Anderson

would be acting as co-counsel.

14. On June 24, 2002, respondent and Anderson filed a lawsuit on behalf of Rivera and Pacheco

in Lorain County Common Plses Court Pacheco et al. v. Catholic Diocese of Cleveland, et

al., Lorain County Connnon Pleas Court, Case No, 02CV 131933.

15. On September 28, 2002, respondent and Anderson filed an amended lawsuit and added

Marco Aponte, Hector Fonseco and Jose Garcia as plaintiffs, for a total of frve plaintiffs.

Pacheco et al. v. Catholic Diocese ofCleveland, et al., Lorain County Common Pleas Court;

Case No. 02CV131933.

16. In January 2003, Rivera filed for bankraptcy and was represented in his bankruptcy by

Attorney James Kerner. Rivera's bankruptcy petition identified the lawsuit against the

Catholic Church as an asset. On Apri12$, 2003, the barikruptcy eourt issued an order

discharging Rivera's debts.

17. In 3vne 2043, the Cathufic Chiudr and responden{'s frve olients settled the lawsnit. Arvutad

tbis same time period, Attorney Anderson provided respondent with an accounfing of

$15,579.21 in costs apd expenses. '

18. Respondent did not seek banlauptcy conrt approval for the settlement agreement and/or the

attorney fees prior to entering the settlement. Respondent did not immediately inform the

trustee for Rivera's banknrptcy, Attorrtey Marvin Sicherman, after the Rivera setflement had

been finalized.
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19. On or about June 19, 2003, respondent met with Rivera at a restaurant. During this meeting,

Rivera signed the lawsuit settlement agreement.

20. As a part ofthe settlement, respondent received a $175,000 check in late June 2003 payable

to "Jose R.ivera and The Crosby. Law Offices, L.L.C." •

21, Prior to depositing this check into his IOLTA account, respondent wrote "Jose Rivera (per

POA)" and "the Crosby Law Offices L.L.C." as an endorsemant on the back of the oheck.

22. : Respondent created a document labeled "Jose Rivera Spreadsheet." This document

indicates that Rivera paid a 40 percent contingency fee of $70,000, which was divided

between respondent, Anderson and Attorney Carter Dodge.

23. Rivara also paid $10,000 for "Expenses Reimbursernent•Jeff Anderson (Mediation fees,

travel, hotels, Anderson and entourage to Cleveiand and St. Paul, SNAP consultation and

media support."

24. This docuE9.cnt fiirlher indicatnd "(per instruction of client distributed in installments $5,000,

$10,000.00 and $80,000)."
?

25. Respondent prepared fnur documents entitlod "Distribufion of Settlement Proceeds" for

Pacheco, Aponte, Ponseeo and Garcia. These four documents indicated that Pacheco,

Aponte, Ponseco and Gaccia each paid a 40 percent contingency €ee and $5,000 apiece for

their individual pm rata share of expenses. Pacheco, Aponte, ponseoo and Garoia signed

their individual settlement distributien documents-

5
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26. Respondent promptly disbursed the full settlement amounts owed to Pacheco, Aponte,

Ponseeo and Crarcia and paid the co-counsel fees to Anderson by the end of July 2003.

27, On July 3, 2003, respondent dismissed the lawsuit filed on behalf of Rivera aud the other

four clients with pre,ludice.

2g, On July 11, 2003, Baul¢upteY Trustee Sicherman faxed a letter to respond.ent and co-

counsel Anderson. The letter asked respondent, in part, to "Please advise me of the statns of

tiie case, and if you wish to be engaged as special counsel to the trustee in bankruptcy to

prosecute Mr. Rivera's'ciaim. The claim cannot be settled without the consent and an order

of the Bankruptcy Court."

29. Respondent did not immediately reply to Sicherman's July 11, 2003 letter.

30. On July 22, 2003, Rivera's baulaiptcY attomey Kemer, sant a fax to Trustee Sicherman

advising him that Rivera's "case against the diocese has apparently been settled for

$175,000:"

31 .
On July 24, 2003, /;.nderson provided Sicherman with a copy of the check he received from

respondent for co-counsel attomey fees.

32, On August 21, 2003, respondent disbursed $5,000 to Rivera from his settlement funds that

respondent was holding in his IQLTA. The memo line on the cheek identifies this payment

as a "net distribution exemption.°

33. In or about October 2003, Rivera contactedrespondent to get an update on the status of

Rivera's lawsuit. Rivera was also inneed of funds. Dnristgtbzs conversati.on, respondent

6
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advised Rivera that he would send Rivera some additional funds. On Octobar 11, 2003,

^ respondent
disbursed $10,000 to Rivera from his settlement funds that respondent was

holding in his lOLTA.

34, On Febrcary 14, 2004, Trustee Sichennan sent respondent another letter seeking information

about the Rivera se#lement

35. Respondent replied to Sicherman on .February 23, 2004.

36. On March 2, 2004, respondent sent another letter to Sicherman.

37. On March 23, 2004 respondent sent an e-maii to River'a.

38. On May 12, 2004 respondent sent another e-m'ail to Rivera.

39. On 7une 8, 2004, respondent disbursed the remaining $80,000 to Rivera. The memo line on

the check identifies this payment as the "final distribution."

40 Oa Aug.asf 12, 2004, Trostee Sisherman tilest a"Motion of Tzustee for Order Direoflng the

Debtor to Tum. Over Funds.,'

41. On August 17, 20Q4, Rivera sent respnndent an e-mail.

42. Respondent replied to Rivera's e-mail on August 18, 2004.

43. On October 15, 2004, legal counsel for Trustee Sicherman sent a ietter to respondent

requesting respondent provide doanmentation regarding the Rivera settlement.

7
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44. On November 15, 2004, the bankruptcy court issued an `°Order Authorizing Examination of

William M. Crosby Under Rule 2004 of the Federal Rules of Bankruptcy Procedure." This

order required respondent to appear on December 3, 2004, produce certain documents and

provide testimony. Respondent failed to appear as ordered by the bankvptcy court.

45, On Deaember 15, 2004, legal counsel for Trustee Sicherman sent respondent a ketter.

46. On December 30; 2004, Trustee Sicherman filed a pleading entitled "Motion ofTrustee for

an Order on Wiliiarn M. Crosby to Appear and Sbow Cause Why He Should Not Be Held in

Contempt for Failure to Comply with a Court Order.

47. On January 27, 2005, respondent appeared at Trustee Sieherman's office for his deposition.

Respondent produced severat documents, but declined to proceed with the deposition until

he retained legal counsel.

4$. Ori February 21, 2005, respondent appeared at Trustee Siclierman's office for his depositibn

with his legal counse2, Lester Potash. Respondent declined to answer some of Siehennan's

'questions based upon respondent's asserHon of his Fifth Amendment privilege.

4g, . On March 14, 2005, Trustee Sieherman filed a complaint for monetary darna.ges against

respondent and Rivera, The complaint sought the remaining $SO,OQO in settlement funds

paid to Rivera and the $17,500 in settlement funds paid to respondent as attorney fees.

50, On Febarary 13, 2006, the bankniptcy court revoked Rivera's discharge of his debts.

8
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51. On March 14, 2007, respondent appeared'for a third deposition. Respondent declined to

answer some
of the questions posed to him by counsel for Rivera, Jonathan Rosenbaum.

Tnstead, respondent asserted his Fifth Amendment and spousal privileges.

52. On March 10, 2009, the banlauptcy court granted
Trustee Sicherman's snnzmary judgment

against respondent and Rivera based upon the complaint for monetary damages. The court

granted a joint and several judgment against respondent and Rivera for $35,257.16 and a

judgment against respondent for the $17,500 in settlement funds paid to respondent as

attomey fees.

CO'UNT TII

53. On Julp 1,
2003, respondent deposited a check Sor $175,000, representing Rivera's

settlement proceeds, into respondent's Key Banlc IOLTA account, account number

rxxmaa.x4462.

54. After a 40
pereent contingent fee and $10,000 expense reimbursement were subtracted from

the settlement, Iiivera was owed $95,000.

55. On August 21, 2003, respoiident disbursed $5,000 to Rivera from 1ns setklement.
Riverra

cashed this cheek on August 26, 2003.

56. As such, after August 26,2003, respondent's IOLTA aceount should have held abalance of

not less than $90,000, reflecting the fimds still owed to Rivera and beirzg held by respondent

during this period.

57. As of August 31, 2003, the balance in respondent's lO1,TA account was $82,959.84.

$

Appx00030



tR-

58. On October 11, 2003, respondent disbnrsed an additional $10,000 to Rivera from his

settlem.ent. Rivera cashed this cheek on October 17, 2003.

59. As such, after October 17, 2003, respondent's TOLTA account should have held a balance of

not less than $80,000, reflecting the funds still owed to Rivera and being held by respandent

dnring this period.

60. As of October 31, 2003, the balance in respondent's IOLtA account was $4,619.84.

61. On May 31, 2004, respondent's IOLTA balance was $43.52. On June 4,2004, respondent

deposited $500,001 in nnrelated settlement proceeds 3nto his IOLTA account. Funds from

this deposit were then nsed by respondent an June 8, 2004 to disburse the remaining $80,000

to Rivera.

62. Respondent's IOLTA balance was below the amount of settlement fisnds owed to Rivera and

being purportedly hel.d by respondent in his IOLTA from August 31, 2003 through June 4,

2004. Assnch,respondentmisappropriatedfvnds belonging to Riuera.

COFJNT IV

63. ln June and July 2002,.xespondent ondertook representation of Jose Rivera, Beningo

Pacheco, Marco Aponte, Hector Fonseco and Tose Garcia, who alleged that they had been

sexually abused by a Catholic priest.

64. Respondent entered into a contingency fee agreement with Garcia and Aponto and his fee

agreement advised them that Minnesota attomey Jeffrey Anderson would be acting as co-

counsel.

10
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65. On September 18,2002, respondent and Attorney Anderson filed an amended complaint on

behalf of all five clients in Lorain County Common Pleas Court. Pocheco et al. v. Catholic

Diacese of Cleveland, et al, Lorain County Conunon Pleas Court, Case No. 02CV 131933.

66. In June 2003, the Catholic Church and respondent's clients entered into a settlement of the

.lawsuit âuring this same time period, Attorney Anderson provided respondent with an

accounting of $15,579.21 in costs and expenses.

67. Becaus® respondent and Anderson were involved in representing several parties against the

Catholic Church, Anderson advised respondent that his costs and expenses should be pro-

rated.

68. Respondent received $800,000 in settlement checks for the frve clients in late 7une 2003.

69. Respondent prepared a settlement distribution sheet for Qarcia and Apante which indioated

each paid a 40 percent eontingency fee and $5,000 apieca for their individnal pro rata share

of case-related expenses.

70. Garcia and Aponte signed the setilement statements beneath a paragraph that stated 'The

undersigned acknowledges and agrees to the distribution as follows. Withhalding of a pro

rata share of expenses are specificaily authorized refating to the mediation expenses and

support of the Survivors' Network of those Abused by Priests as well as Jeff Anderson

Advocate travel to and from Cleveland."
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71, Based upon the "Jose Rivera Spreadsheet" prepared by respondent, Rivera paid $10,000 for

"Expenses Reimbursement Jeff Andersan (Mediarion fees, travel, hotels, Anderson and

entourage to Cleveland and St Paul, SNAP consultation and media support" Based upon a

"ISistribution of Settlement Proceeds" sheets prepared by respondent, Pacheco and Fonseco

paid $5,000 apiece for their individual pro rata share of expenses.

72, As such, respondent's five clients paid a total of $30,000 fbr expeases.

C01(SNT V

73. On August 14, 2009, respondent was cross examined in ttte m.alpraoiice lawsuit fzIed against

hixn by R.ivera, Respondent testified:

. Rivera "gave [respondent] a power of attomey and [the $175,000 settlement check]

was deposited pursuant to the power of attomey he gave" respoadent.

^ He keptS80,000 of the settfement proceeds owed to Rivera in his IOLTA acoount for

almost one year because "that's where [Rivera] directed [resPondent] to matntatn the

fnnds:"

74. in January 2005, Rivera and his legal counsel filed a grievance with relator alleging that

respondent had engaged in ethical misconduct in his handHng of the lawsuit far Rivera, and

the other four alients.

75. In respondent's response to the grievance, he stated:

. He "did not advise [Rivera] to make misrepresentations to the bankrnptey court,"

^"[All five clients] received every dollar due under their settlement agreements,"
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. H'e "had no involvement with nor Rirther notice of any events involving the Rivera

bankruptcy" beyond the fact that he "understood that under bankruptcy law Rivera

was entitled to the first $5,000 of his proceeds, and probably additional proceeds

once the question of his `exemption under Ohio law' was settled" and that

respondent "consulted with a Cleveland bankrnptcy attorney about this matter, and

mentioned to Rivera that he may want to speak with this laawyer."

S'TIPULATED VIOLATIONS

76. Respondent's conduct In Count I violates the Code of Professional Responsibility: DR 1-

102(A(3) [a lawyer shall not engage in illegal conduct involving moral tnrpitude]; DR 1-102

(A)(4) [a lawyer shall not engage in conduct involving dishonasty, fraud, deaeit, or

misrepresentation]; DR 1-102 (A)(5) ja lawyer shall not engage in conduct that is prejudicial

to the administration of justicej; aad DR 1-102 (A)(6) [a lawyer shall not engage in conduct

that adversely reflecPs on the lawyer's fitness to practice law].

77. Respondeni's conduct in Count lII violates the Code of Professional Responsibility: DR 1-

102 (A)(6) [a lawyer shall not engage in conduct that adversely reflects on the lawyer's

fitness to practice law].

DISPUTEY3 VIOLA'FI(DNS

7g, With regard to Count Il: DR 1-102 (A)(4) [a lawyer shaIl not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation]; DR 1-102 (A)(5) [a lawyer sball not engage

in conduct that is prejudicial to the admi.n4siration of justice]; DR.1-102 (A)(6) [a lawyer
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shall not engage in conduct that adversely reflects on the lawyer's fitness to practice law];

DR 1-104 (a lawyer shall inform a client at the time of the client's engagement of the lawyer

or at any time subsequer}t to the engagement if the lawyer does not maintain professional

liability insurancej; DR 7-102(A)(3) [in his representation of a client, a lawyer sbatl not

conceal or knowingly fail to disctose that which he is required by law to revea[]; DR 7-

102(A)(7) [in represeatation of a client, a lawyer shall not counsel or assist his client in

conduct that the lawyer knows to be illegal or fraudutent]; DR 9-102(B)(3) [a lawyer shall

maintain complete records of all funds, securities, and other properties of a client coming

into the possession of the lawyer and render appropriate accounts tQ his client regarding

them], and DR 9-102(B)(4) [a lawyer shall promptly pay or deliver to the client as requested

by the client the funds, securities or other properties of in possession of the lawyer which the

client is entitled to receive].

79, With regard to Count III: DR 1-102 (A)(4) [a lawyer shall not engage in Fonduct involving

dishonesty, fraud, deceit, or misrepresentationl; DR 9-102(B)(3) [a lawyer shall maintain

complete records of all firnds, securities, and other properties of a client coming into the

possession di the lawyer and render appropriate accounts to his client regarding them] , and

DR 9-102(B)(4) [a Iawyer shall promptly pay or deliver to the client as requested by the

client the funds, securities or other properties of in possession of the lawyer which the client

is entitled to receiveJ.

go, With regard to Count I'V: DR 1-102 (A)(4) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentation]; DR 1-102 (A)(5) [a lawyer shall not engage

in conduct that is prejudiaial to the admhustration of justice]; DR 1-102 (A)(6) [a lawyer

^ shall not engage in eonduct that adversely reflects on the lawyer's fitness to practice law];
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DR 1-104 [a lawyer shall inform a client at the time of tbe client's engagement of the laxryer

or at any time subsequent to the engagement if the lawyer does not maintain professional

liability insurauce]; DR 9-102(B)(3) [a lawyer shall maintain complete records of all fund.s,

secisities, and other properties of a client coming into the possession of the lawyer and

render appropriate accounts to his client regarding them], and DR 9-102(B)(4) [a lawyer

shall promptly pay or deliver to the client as requested by the client the funds, securities or

other properties of in possessiori of the lawyer which thc client is entitled to receive],

81. ' Wit.h regard to Count V: DR 1-102 (A)(4) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, or misrepresentaticn]; DR 1-102 (A)(5) [a lawyer shall'not engage

in conduct that is prejudicial to the administration of jnstice]; DR 1-102 (A)(6) [a lawyer

shall not engage in conduct that adversely reflects on the lawyer's fitness to praotice law];

and Gov. Bar R. V(4)(0) [failure to cooperate with relator's investiga&on].

STIPiJLAT-E D AGGRAVATION

82. Respondent owes $314,637 in restitution to the IltaS.

STIPULATED FXIi7BZ7'i'S

Exhibit 1 Disciplinary Counsel v. Crosby;124 Ohio St.3d 226, 2009-Ohio-67b3, 921 N.E.2d

225. '

Exhibit 2 Information for.U.S: v, Crosby, Case No.1:10CR253

Exhibit 3 Plea agreement for U.S. v. Crosby, Case No. 1:10CR253

Exhibit 4 7udgment entry for U.S v. Crosby, Case No. 1:10CR253

Exhibit 5 In re: William Mathew Crosby,ll/01/2010 Case .4nnouncerments, 2010-Ohio-5295

F,:dn'bit 6 Crosby O'$rien & Associates Cc, malpractice insurance declarations for 2002 and

2003

Exhibit 7 Attomey Anderson accounting of costs
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Exhibit 8 Rivera settlement agreement

Exhibit 9 Rivera $175,000 settlement eheck

Exhibit 10 Jose Rivera Spreadsheet

Exhibit I 1 Pacheco, Aponte, Fonseco and Garcia settlement distribution sheets

Exhibit 12 July 11, 2003 letter to respondent from Bankruptcy Trustee Sicherman

Exhibit 13 July 22, 2003 facsinale froni Attorney Kemer te Bankraptcy Trustee Sicherman

Exhibit 14 July 24, 2003 letter frnm Attomey Anderson to Banlrupt.cy Trnstee Sicherman

Exhibit 15 Augnst 21, 2003 check for $5,000

'Exhibit 16 October 11, 2003 check for $10,000

Exhibit 17 February 14,2004 letter from Bankroptcy Ttvstee Sicberman to zespondent

Exhibit 18 February 23, 20041etter from respondent to Bankruptcy Tnastee $icherman'

Exhibit 19 March 2, 20041etter from respondent to Bankruptcy Trustee Sicherman

Exhibit 20 March 23, 2004 e-mail fram respondent to Rivera

Exhibit 21 May 4, 2004 e-mail from respondent to Rivera

Exhibit 22 May 5, 2004 e-mail from respondent to Rivera

Exhibit 23 Two May 12, 2004 e-mails from resporutent to Rivera •

Exhibit 24 May 25, 2004 e-mail from respondent to Rivera

Exhibit 25 June 8, 2004 e-nrail from respondent to Rivera

Exhibit 26 June 8, 2004 check for $80,000

Exhibit 27 June 10, 2004 e-mail from respondent to Ri.vera

Exhibit 28 August 16, 2004 e-mail from Rivera to respondent

Exhibit 29 August 17, 2004 e-niail from Rivera to respondent

Exhibit 30 August 18, 2004 e-mail from respondent to Rivera. . . . ... . ... .... .. . ...
Exhibit 31 September 2, 2004 e-mail from Rivera to respondent

Bxhibit 32 September 3, 2004 e-mail from respondent to Rivera and reply

Exhibit 33 September 8, 2004 e-mail from Rivera to respondent

Exhibit 34 September 14,2004 e-mail from respondent to Rivera

Exhibit 35 September 15, 2004 e-mail from Rivera to respondent

Exhibit 36 October 15, 2004 letter to respondent

Exhibit 37 November 15, 2004 order granting motion for examination of respondent, In re

Rivera, Case No. 6-10798
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Exhibit 38 December 15, 20041etter to respondent

Exhibit 39 Pebruary 13, 2006 order revoking Rivera's bankruptcy discharge,In re Rivera, Case

No, 03-10798

Exhibit 40 March 10, 2009 order granting suntmary }udgment, In re Sicherman v_ Crosby, et af.,

Case No. 03-10798

Exhibit 41 Respondent's July 2003 Key Bank IOLTA account bank statement

Exbibit 42 Respondent's August 2003 Key Bank IOLTA. account bank statement

Exhibit 43 Respondent's October 2003 Key Bank IOLTA account bank statemeri.t

Exhibit 44 Respondent's May 2004 Key Bank IOLTA abcount bank statement

Exhibit 45 Respondent's June 2004 Key Bank IOLTA account bank statement

Exhibit 46 Respondent's February 14, 20051etter to relator in response to Rivera grievance

CONCLUSION

i

r

The above are stipnlated to and entered into by agreement by the undersigned parties on this

^^ .
day o tjw6,'20I 1.

n
than BIoYi

_.a
Disciplinar4ounsel Counsel for Respandent

Robert R. Berger (0064922) William M. Crosby (0002451)
AssistantDisciplinary Counsel Respondent
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Exhibit 3S December 15, 2004 letter to respondent

Exhibit 39 February 13, 2006 otder revoking.Rivera's bankruptcy discharge, Tix re Rivera, Case

No.03-]074S

Exhibit 40 March 10, 2009 order gran5ng sommary judgment. bn re Slclrernaan v. Crosby, et at.,

Case No. 03-10795

EXh3bit41 Respondecrt's July 2003 Key Bank IOLTA account bank siatement

Bx.hibit 42 RespondenYs Angost 2003 SCey Bank EOLTA account banl: statcment

Exhibit 43 Respondent's October 2003 Key Bank IOLTA accouut bank statement

B,jdbit 44 RespondenYs Mxy 2004I,'.ey Bank TOLTA account bank statament

Exhibit 45 • Respondent's June 2004 Key Bank IOLTA neeount banL. statement

BXbibi.t 46 Respondeni's Febrnary 14, 2005 letter to relator in response to Rivera grievance

CONCLUSION

The above ara stipulated to and entered into by agreement by the undersigned parties on this

day of Tixie, 2U11.

Jonathari.B. Cougbiaa (0026424)
Disciplmar'y Counsel espondent

Robert TZ, Berpex (0064922) Vr'illiam M. Crosby (0002451)

Assistant Disciplinary Counsel Respondent
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MR!

ixpreum Lourf of -@I^v

Disciplinary Counsel,
Relator,

V.
William Matthew Crosb^, 'I

Respondent. `s^

Case No. 2011-1453

In

sEP 0 zatt
CLERK OfiC0UR7

SUPREME COURT €1PQ8{0

ORDER TO SHOW CAUSE

Tb.e Board of Cdxnmissioners on CTrievances and Discipline of the Supreme Court of
Ohio has filed a.final repork in the office of the clerk of this court. This final report
recommended that pursuaut to Rule V(6)(B)(1) of'the Supteme Court Rules for the Crovernment
of the Bar of Ohio the re'spondent, William Matthew Crosby, Attomey Registra{'ion Number
0002451, be perm anen disbarred from the practice of law. The board fmther recommends that
the costs of these procee 1. " trs be taxed to the respondent in any disciplinary order entered, so
that execution may issue

On consideration'thereof, it is ordered by the court that the respondent show cause why
the recommendation of tlie board should not be confirmed by-the court and the disciplinary order

so entered.

It is fiuther ordered that any objections to the findings of fact and reoommendation of the
boatd, together with a bri,̂ ef in suppoit tliereof, shaII be due on or before 20 days from the date of
this-order. It is fin.ther oi'dered that an answer brief may be filed on or before 15 days after any
brief in: support of abjecS^ons has been filed.

After a hearing ori the objections, or if no objections are fil.ed within the prescribedtime,
the court shall enter such!order as it may find proper wbich may be.the discipline recommended
by the board or which may be less severe than said recommendation.

It is fin.ther ordered, sua sponte, that all documents filed with this coutt in this case shall
'meet the filing requirements. set forth in the Rules of Practice of the Supreme Court of Ohio,
including requirements ai to form, number, and timeliness of filings and furthei that unless
clearly inapplicable, the Rules of Practice shall apply to these proceedings. All documents are
subject to Rnles.44 throiigh 47 of the Rules of Superintendence of Ohio wbich govern access to

courtrecords. .. . ;

It is further order?il, sua sponte, that service shall be deemed made on respondent by
sending this order, and a11,^ other orders in this case, to respondent's last known address.

a

St° ^bzofr
Maureen O'Connoi
Chief7ustice

Ap.px00040


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65

