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This éase presents the question of the proper sanction to impose for respondent’s
disciplinary violations. The permanent disharment sanction recommended by the Board exceeds
what this court has used in other pertinent cases. Rule 10 of the Board of Commissioners on
Grievances and Discipline contains a non-exhaustive list of mitigating and aggravating factors in
determining sanctions. The sanction imposed shéuld be in line with that in similar cases and be
designed primarily to protect the public, not pﬁnish the offender. It is requested that a two year
suspension be imposed, with condition of alcoho! abuse and mental health treatment.

1. Standard Used by the Ohio Supreme Court

In determining an appropriate sanction, the court reviews both the aggravating and
mitigating factors outlined in Section 10(B) of the Board of COmﬁissioners ;)n Grievances and
Discipline’s Rules.! Cim;innaﬁ Bar Association v. Kellogg, 126 Ohio St. 3d 360, 2010-Obio-
3285, 933 N.E.2d 1085, at 713, Citing Disciplinary Counsel v. Broeren, 115 Chio St. 3d 473, |
2007-Ohio-5251, 875 N.E.2d 935. “Because each disciplinary case involves unique facts and
circumstances, we are not limited to the factors specified in the rule_: and may take into account
wall relevant factors” in determining which sanction to impose. BCGD Proc.Reg. 10(B).” 1d.

Sanctions imposed in similar disciplinary cases are relevant in determining the sanctions
to be imposed for attorney misconduct. Toledo Bar Association v. Weisberg, 124 Ohio St. 34
274, 2010-Ohio-142, 921 N.E.2d 641, citing Stark Cty. Bar Assn. v. Buttacavoli, 96 Ohio 5t.3d
424, 2002 Ohio 4743, 775 N.E.2d 818, The primary purpose of disciplinary sanctions is not to
punish the offender but to protect the public. Disciplinary Cozm;el v. Hoppel, 129 Ohio St. 3d

53, 2011-Ohio-2672, 950 N.E.2d 171.

! Available for review at
http:/IWWW.sconet.state.oh.us/LegalResources/rules/gcvbaf/ govbar.pdf#App2




1I. Discussion of Cases Applicable to Each Count Against Respondent.

A. Count 1- Income Tax Evasion

In Count 1, Respondent did not file or pay income taxes for 2001 through 2006 resulting
ina feiony conviction. He served federal prison time for the conviction. Federal Judge Daniel
Polster noted:

Your years of professional service, all the people you’ve helped, and most

significantly the fact that you suffered from one or more diseases, you didn’t

choose them, you didn’t plan for them, you don’t deserve them any more than
anyone else who gets sick does, they happen and they affect—anyone who gets-

sick is affected, and there is no doubt in my mind that those illnesses contributed

to the flawed judgment and the continued flawed judgment that let you begin this,

and more significantly keep this going. ‘

Sentencing Proceedings, 1:10c1253, filed sealed with the Disciplinary Counsel Board.

The ‘people helped’ are hundreds of injury clients and dozens of victims’ in child and
clergy sex abuse cases represented by Mr. Crosby. - The one or more diseases are respondent’s
alcoholism, under control for 15 years (May, 1986 to 2001) and reoccurred in 2001, and
respondent’s diagnosed bi-polar disorder. John Goodman is Crosby’s éponsor and testified in
these disciplinary proceedings, and Paul Caimi is a director for OLAP and also testified.

The Ohio Supreme Court has routinely applied one year suspensions, with credit for the
period of interim suspension, to attorneys who were convicted of tax evasion or fraud. See
Disciplinary Counsel v. Bennett, 124 Ohio St. 3d 314, 2010-Ohio-313,318, 921 N.E.2d 1064
(discussing variety of cases including tax evasion which allowed credit for interim suspension);

Disciplinary Counsel v. Petroff, 85 Ohio 8t.3d 396, 709 N.E.2d 111, 1999 Ohio 400 (attorney

given one year suspension with credit for interim suspension arising from guilty plea in tax



evasion case): Dayton Bar Assn. v. .Seaﬂ, 81 Ohio St. 3d 280, 690 N.E.2d 1271, 1998 Ohio 630
(attorney received one year suspension with credit for interim suspension after being sentenced
to prison for tax fraud).

In -support of a harsher penalty, Relator cites Dayton Bar dssociation v. Lewis, 84 Ohio

St.3d 517, 1999-Ohio-418, 705 N.E.2d 1217. That case did not impose permanent disbarment,

however, and rather indefinite suspension. Lewis failed to file tax returns using a lie—that he

was given an extension. Crosby did not misrepresent his failure and rather plead guilty to chargés
involving this conduct and‘served his sentence.

Office of Disciplinary Counsel v. Roetzel, 70 Ohio St. 3d 376, 1994-Ohio-254, 639
N.E.2d 50, also cited by Realtor, involves an indefinite suspension nof permanent disbarment.
The conduct is also different. When the disciplinary complaint was brought against Roetzel
arising from his guilty pleﬁ to tax evasion, he did not respond to the complaint, resulting in him
being found in contempt and the panel issmjng a decision based on the realtor’s motion for
default judgment. Crosby acﬁvely participated in the proceedings, cooperated fully with the IRS
and “clearly and affirmatively accepted personal responéibility” for his conduct >

The Relator’s reliance on Dayton Bar Association v. Schmﬁzm, 122 Ohio St. 3d 8, 2009-
Ohio-1931, 507 N.E.2d 311, is misplaced. That case illustrates the nature of Crosby’s conduct
compared to other cases. In Schramm, respondent was perinanently disbarred for failing to pay

any income taxes for twenty years and for not withholding for e:mployee-s.3

2«34 Acceptance of Responsibility. The USAO has no reason to believe at this time that
Defendant has not clearly and affirmatively accepted personal responsibility for Defendant’s
criminal conduct.” Stip. Record, Tab 3.

3 The failure to withhold money for a worker is akin to theft since the money which the employer
should withhold is, rather, kept by the employer.



Crosby’s condict involved a limited period of 2001-2006 when Crosby experienced the
death of his law partner, the death of his father, and a relapse of alcoholism which he had
controlled for over a decade.” The court and USAO discussed clear and affirmative acceptance of
personal responsibility, and the Board noted Page 20 the restitution agreement and order to the
IRS and Crosby’s offer 'of judgment in the bankruptcy court for the Rivera matter.*

B. Count 2 and 3- Violations in the Rivera Representation, including IOLTA.

Count 2 sets-forth DR 7-102(A)(7), in which provides that counsel shall not assist his
client in conduct that the lawyer knows to be illegal or fraudulent. It arises from the conduct in
héndling Rivera’s child sex abuse case, and Crosby’s efforts to allow Rivera, and not tﬁe
bankruptcy court, to fetain the money.

In bisczplz‘nary Counsel v. O’Brien, 120 Ohio St.3d 334, the respbndent,violafed DR 7-
102(AXT) 1n failing to turn over his client’s funds to a bankruptcy trustee. Respondent
represented. a client in the sale of his home. Afte'rwaxdsr respondent took possession of the
proceeds and placed them in a trust fo.r the client. When the client filed for chapter 7 bankruptcy,
he was not represented by respondent. The clier;t did not disclose the assets held by respo;:ldent
in his bankruptey petition. Further, the respondent and client discussed the matter and the lawyer
still did not act. Instead, he continued to disburse the funds from the trust account to the client.
Even when the bankruptcy trustee ultimately sent respondent a letter stating he was aware that

respondent may be holding the client’s funds in a trust and that such funds were required to be

4 The Board note of ‘enhancement’ based on lack of evidence of payment of the debt is
inconsistent with the federal court program. Crosby recently completed his in term and in house
prison sentence and is employed. The federal court agreement (Stip Rec. Tab 3, §30) has Crosby
cooperating with the agency with pertinent information to work out a payment schedule, and he
working with his accountant to do so. : '



turned over to the trustee, the respondent did not turn over the funds. The bankruptcy court then
compelléd him to do so.

Tn determining that the respondent had violated DR 7-102(A)(7), the court noted that the
respondent was aware of the bankruptcy, would have known that the proceeds had not been
disclosed, and made disbursements from the trust to the client. The court noted,

“respondent also stated that, from his initial knowledge of the existence of the

bankruptcy case, he had fully "assumed" that the money in the frust account

constituted an asset properly subject to oxmershlp and control by the bankruptcy

court and its trustee i
The respondent was suspended for six months with all of it stayed.

Crosby consulted with bankruptey lawyers and made repeated efforts for the client to
keep the monies based on exemptions. As the Court of Appeals found at 132 of its opinion which
reversed the malpractlce award to Rivera:

“Specifically, Crosby advised Rivera that he believed Rivera may have been

eligible for certain exemptmns under bankruptcy law based on the nature of the

personal injury suit.
Riverav. Crosby, 2011 WL 1842299, 2011-Ohio-22635.

His conduct was incorrect and wrongful—not for his own gain but stupidly trying to
block the bankruptey court from taking what Crosby felt was due to a victim of priést sex abuse
as a small child_.

BY MR. ROSENBAUM [attorney for Rivera]:

Q.. Now I take it then that you felt there was legitimate reason to dispute turning all
this money over. At least there’s the possibility and that legitimate reason should have been
explored

A.: 1 felt that the time that Pepe settled his claim that his claim itself, legitimately—
and kind of in a lawyer—it was really—it was more than me, it was a couple of lawyers looking
at this situation, that this might not have been a bankruptcy asset or a bankruptey issue. It might

have fallen outside of really the purview of bankruptey court because is related to a child being
raped or molested by a priest, not an adult who was in a car accident and that responsibility



represented something that was more temporal in time. This related to something that occurred
20 or 30 years prior when Pepe was a youth.

Stip. Record, Tab 19, Testimony in Rivera v. Crosby at page 25-28.

| In Columbus Bar Association v. Wrz"ght (1991), 58 Ohio St. 3d 126, 568 N.E.2d1218,
respondent was a creditor of his former client. His personal financial interest was the motivation |
of his unethical misconduct, Respondent advised his former client not to disclose certain assets
obtaingd from a previous' case in which respondent had represented them‘. Respondent knew the
assets must be disclosed, actively counseled his former clients not to disclose them, attehdgd
creditors’ meetingS without . diéclosing the asseté, and ratified the former clients’
misrepresentations to the coutt.

The Respondent was seen conferriné with his former clients before and after the
creditors’ meeting where his former clients made the misrepresentations to the bankruptcy court,
presumably at Respondent’s urging so that Respondent would be able to ultimately recoup the
money owed to him. The court also found it suspicious that Respondent suddenly disclosed the
assets to the bankruptcy court as soon as his former client terminated him from working on his
mother’s estate claim. Jn this case of misconduct entirely for the lawyer’s personal financial
gain, Res_pondent was suspended for two years with eighteen months stayed.

Other cases involve violations of DR 7;102(A)(7) where the attorney clearly knew such
conduct was illégal. See Stark County Bar Association v. Hare, 99 Ohio St. 3d 310 (respondent
acknowledged specifically reviewing the statute at issue prior to advishlg clients to illegally and
fraudulently fail to disclose amount paid for private adoption); Office of Disciplinary Counsel v.
Shaffer, 98 Ohio St. 3d 342(respondent violated DR‘ 7-102(A)(7) in advising client to commit
forgery on a power of attorney and was suspended for only one year). The issues involved in

Crosby’s case were much more complex bankruptcy issues.



Crosby was found by the Board of taking steps to mislead about the money; tell the client

not to disclose all of it; blocking the trustee from getting it. In contrast, the Bankruptcy Judge

* found: “It is not insignificant that Crosby also turned over all of the requested documents and

appeared on two separate occasions to comply with the court’s order.” In Re: Jose M. Rivera,
Sr., Case 30-10798, Order Bankruptcy Chief Judge Baxter, 6/27/06, at pﬁge il

Crosby’s conduet did coﬁtam a clear aspect of misleading; in circumstances where he
believed it was .impropér to seize money compensating a physical wrong from 20 years ago to a
child. His personal zc;al took him into conduct he shouid never have committed.

BY MR. ROSENBAUM:

Q..  Who were the little Martins?

A. The Little Martins were a singing group of adolescent boys out of Puerto Rican
descent out of Lorain, Ohio who were molested by a priest out of Lorain, Ohio.

Q.: Is Mr. Rivera one of the Little Martins?

A Yes.

Q..  Now what did you mean when you wrote you found it ghastly to think that a boy
molested by a priest would have to pay over a nominal personal injury settlement to bankruptcy
creditors?

A Well, as strange as it might seem $175,000 in exchange for being raped and
having your religion taken from you and all the rest was a pretty nominal sum of money when
other people get millions of dollars, you know, in other situations.

It was my attempt to point out to the trustee that I didn’t know whether this even—well, it
was expressing my feelings about whether he would have to furn over this money or not and I
found it terrible. '
Riverav. Crosby, Tab 19, at page 32-33.

Relator cites to Disciplinary Counsel v. Schiller, 123 Ohio St. 3d 200, 2009-Ohio-4909,
915 N.E.2d 324, for proposition that an indefinite suspension is warranted for multiple rule

violations in the context of bankruptcy- proceedings. However Relator is asking for permanent



disbarment. In Schiller, the respondent attorney refused to turn over client assets in his
possession even after ordered to do so by the bankruptcy trustee. Here, as of June 2004 Crosby’s
client had received the full amount of the settlement from the trust. The bankruptey trustee filed
the complaint against Crosby after the settlement proceeds were turned over to the client.
Schiller had the assets in his possession at the time the trustee ordered that they be turned over .

Significantly, and not present in Crosby’s case, Schiller repeatedly stole money from
clients, collecting retainers but performing no services. Crosby never did any of this and Rivera
received the full amount of his settlement agreement. This is a significant difference in
considering what sanction to impose because the. overriding purposes of such sanctions are to
protect the public. Crosby did not steal from his .clients, as Schiller did.  Schiller was
indefinitely suspeﬁded, but the Relator seeks permanent disbarment for Mr. Crosby.

Columbus Bar Association v. Cooke, 111 Ohio St. 3d 290, 2006—Ohi0—5769, 855 N.E.2d
1226, referenced by realtor, again involves attorney misconduct to cheat the client, not preserve
money to him from the bankruptey court. Cooke reﬁresented a client in both a bankruptcy and a
personal injury matter‘. The respbndent failed to inform the banldﬁptcy court that his client
would be receiving a settlement in her personé.l injury case. The respondent also attempted to
keep the client’s portion of the personal injury settlement for himself, informing her that she
could not have the rhone':y because of her bankruptcy. 'He then issued an additional bill to the
client for balﬂctuptcy fees, which were never authorized by the client, in order to conceal the fact
that he had already spent a portion of her settlement. The court determined under such
circumstances an indefinite suspension v.vas necessary to protect the public.

Count 2 also discusses Crosby’s failure to properly advise his clients that he does not

carry malpractice insurance. Crosby reasonably believed that the firm where he shared space and
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for whom he did work had the insurance. He was wrong. The faiture of an attorney to advise a
client that he does not carry malpractice insurance is not an offense warranting disbarment. A
public reprimand is an appropriate sanction for an attornsy who fails to advise his client that he
does not carry malpractice insurance. Butler County Bar Association v. Matejkovic, 121 Ohio St.
3d 266, 2009-Ohi0—7767 903 N.E.2d 633. Sec also Cincinnati Bar Association v. Trainor, 129
Ohio St.3d 100 (respondent received only two year suspension for failure to advise clients he did
not carry malpractice insurance, even where he had been party in two previous similar
disciplinary actions).

Count 2 and 3 deal with the IOLTA issue and count 2 found a violation of DR 9-
102(B)(3), which provides that a lawyer shall maintain complete records of all client funds
coming into the possession of the lawyer and render appropriate accounting. Crosby used his
trast fund for operating expenses, which violates the Rules and he was suspended for thls in the
earlier case for conduct in 2005-2006 (the instant matter being the year before). Disciplinary
Counsel v. Crosby, 124 Ohio St.3d 226, 2009-Ohio6763 at 4 (Al of the violations alleged by
relator arise from the use and maintenance of respondent’é IOLTA account.}

In Disciplinary Counsel v. Doellman, 127 Ohio St. 3d 411, the respondent was found to
have committed misconduct in failing to properly separate and account for client’s funds. The

account balance regularly fell below that which was owned to the client. The respondent often

- commingled funds and deposited client funds in non-JOLTA accounts. The court noted that “in

cases where attorneys have misused client trust accounts, as respondent did in this case, but
without an improper motive or deceit, this court has regularly imposed six-month suspensions,
conditionally stayed.” Disciplinary Counsel v. Vivyan, 125 Ohio 8t.3d 12, 2010 Ohio 650, 925

N.E.2d 947, P 7-12. The motive in this case was admittedly not innocent. Respondent kept



money aside as he became drowned in personal grief, alcoholism and mental issues. He has
been jailéd for this, served his time, and the federal court found that, “I am absolutely confident
that you won’t do anything like that again...” Polster at 14.

The cases discussed by Relator apply indefinite suspension.

C. Clount 4- Excessive Fees/Expenses |

Count 4 stems from allegations that Crosby charged clients eicessive fees in the form of
undocumented expenses. This is true since Crosby did not keep the records needed to verify the
charges. His co-counsel accrued $15,000 in expenses. Crosby estimated he spent-$5,000 for
four of the clients and $10,000 for Rivera. He later returned $10,000 of the money to two clients
who filed snit. Rivera also sued (for over $200,000)  and the Court of Appeal found he was not
entitled to any judgment against Crosby. Billing clients for undocumented fees results in sanction
- less than permanent disbarment. ‘

See Toledo Bar Association v. Stahlbush, 126 Ohio St. 3d 366, 2010—0hio-3823, 933

N.E.2d 1091 (Attorney received two years suspension, with one year stayed, for billing clients
excess hours which she did not actually Wbrk); Akron Bar Associdtion v. Warkins, 120 Ohio St.
3d 307, 2008-Ohio-6144, 898 N.E.2d 946 (suspended six month suspension imposed where
attorney commingled finds and charged clients excessive fees and attorney cooperated in
' diséiplinary pfocess); Disciplinary Counsel v. Johnson, 113 Ohio St. 3d 344, 2007-Ohio-2074,
865 N.E.2d 873 (one year suspension appropriate where attorney charged and collected clearly
excessive fees).

D. Count 5- False Statements in Malpractice Suit

Count 5 stems from Crosby’s statements at his malpractice trial. Those are that Rivera

gave him a power of attorney to deposit the settlement in trust and not pay it over; that he did not

10
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tell Rivera to misrepresent to the bankruptcy court; and that he was not involved with the
bankruptcy but understood that Rivera was entitled to $5,000 of proceeds. This conduct was
untruthfl and more of the ill-conceived plan to help Rivera keep his money from sexual abuse.

Cases involving lying under oath have not imposed permanent disbarment. See
Disciplinary Counsel v. Karris, Case No. 2010-Ohio-4243, 201 1-Ohio-2168 (attorney suspended
for six months for improperly notarizing signatures and lying about it at deposition)': Cleveland
Bar Associatiion v. Herzog, 87 Ohio St. 3d 215, 1999.-Ohi0-36, 718 N.E.2d 1274 (six month
suspension imposed on attofney for misrepresenting information to bankruptey court);
Disciplinary Counsel v. Friedman, 114 Ohio St. 3d 1, 2007-Ohio-2477, 866 N.E. 2d 1076
(attoméy suspeﬁded for two years for falsely teétifying that he returned a client’s retainer).

IN. Discussion of intent in detérmining sanction.

In éonsidering what sanction should be imposed, the court must look to the mitigating ‘
factors outlined in the Board of Commissioners on Grievances and Discipline Procedural
Regulations. " The “absence of a dishonest or selfish motive” is a mitigating factor. BCGD
Proc. Reg. 10(B)(2)(b). A significant mitigating factor is present where the respondent had 1'10.
intent to obtain financial gain. Akron Bar Association v. DeLbach, 201 1—Ohio—4201, at f13.

Iﬁ DeLoach, the respondent received only a six month suspended sentence where the
court deterniined that the respondent acted with no financial motive and no one was harmed by
his conduct. (respondent had faile& to file affidavit of indigency résulting in appeal being
dismissed, then submitted false, redrafted letters to grievance investigation as if they were
originals).

In Cuyahoga County Bar Association v. Drain, 128 Ohio St. 3d 288, 2008-Ohio-6141,

298 N.E.2d 580, the respondent attorney agreed to file a client’s dental malpractice claim. ‘The
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attorney missed the deadline for filing an expert report and failed fo timely respond to the
defendant’s motion for summary judgment. Despite respondent’s knowledge that he had
mishandled his client’s case, he allowed his malpractice insurance to lapse, leaving her with no
recourse. The respondent then filed for bankruptey and did not list the client as a creditor. The
court determined that the attorney did not commit the misconduct for purposes of financial gain
and that he showed good character aside from this limited misconduct, fhereforé, the attorney
received only a six month stayed suspension.

In Disciplinary Counsel v. Fumish, 116 Ohio St. 3d 257, the respondent W.as found to
have qommitted conduct by failing to inform a client for over two lyears that her case has been.
dismissed by the court. Instead, respondent represented to the client that the matter could be
settled for $16,000. Respondent then withdrew $16,000 from his retirement account, placed itin
his IOLTA. account, and obtained a release from the client pric.nr to providing her with the funds.

The court found the fact that the respondent did not act with a financial motive to be a
significant mitigating factor, along with the fact that respondeﬁt had no prior discipliﬁary record
and qomplied with the disciplinary process. - The Board recommended' that respondent be
suspended ’from practice for twelve months with six months stayed. The Ohio Supreme Court
agreed with the twelve month suspension, but stayed fhe entire period on the condition
respondent commit no further miscénduct on the basis of these mitigating factors. The court
relied on the principle that the primary putpose of the disciplinary ;;rocess was to protect the
publid. 1d. at 260, citing Disciplinary Counsel v. O'Neill, 103 Ohio St.3d 204, 2004 Ohio 4704,
815 N.E2d 286 (primary purpose of discipline is to protect the public, not to punish the
offender). Similarly, Crosby did not act with financial motive. He did not keep tﬁe $95,000 but

paid it to Rivera.
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In Medina County Bar Association v. Kerek, 102 Ohjo St. 3d 228, the respondent attorney
agreed to take on a client’s personal injury case but failed to file a complaint, return the client’s
phone calls, or immediately respond to the disciplinary process after the client has initiated a
complaint. In determining that only a public repriinand was warranted the court noted
significant mitigating factors, including that respondent “had‘ no prior discip]jnéry record, had
not sought or received financial gain through his misconduct, and had rectified the consequences
of his misconduct by timely filing a complaint and negotiating a settlement.” Kerek at 96.
Similatly, in Office of Disciplinary Counsel v. Shramek, 98 Ohio St. 3d 441, 2003-Ohio-1636,
786 N.E.2d 869, where the respondent was found to have committed misconduct by egregiously
mishandling a client’s case, the court determined an. appropriate sanction to be a one year
suspension with six months stayed based on the fact that he diﬁ not act with a selfish motive and
cooperated in the disciplinary process.

Numerous other cases ha\}e found the absence of dishonest or selfish motive to be a
siéniﬁcant mitigating factor in detennining sanctions. For ¢Xample, in Discéalinary Counsel v. |

Simon, 128 Ohio St. 3d 359, 2011-Ohio-627, 944 N.E.2d 660, the respondent was found to have

" committed misconduct in failing to maintain separate accounts for client funds. He commingled

his personal money with that of his clients, writing checks to his creditors from the same account
client fiumds were deposited into. In imposing only a one year stayed suspension, the court noted
that there was no evidence of a selfish motive or that any of the respondent’s clients had actually
been harmed by his conduct. See also‘ Columbus Bar v. Allerding, 123 Ohio St.3d 382, 2009-
Ohio-5589, 916 N.E.2d 808 (no suspension necessary where attorney mishandled case and was
unable to account for client’s fund where conduct was not motivated by a selfish motive, but by

alcohol).
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The case of Disciplinary Counsel v. Kimmins, 123 Ohio St. 3d 207, is very pertinent.
This involved an attorney who committed multiple ethical violations but for a purpose he thought
was proper. He received a one year stayed suspension. The court reasoned,

“Iwlhile respondent's unilateral decision fo clean up and dispose of Steiner's
property against his client's known wishes, bis misrepresentations to Steiner's
children, which were designed to gain their agreement to his plan of action, his
retention of his client's property, his failure to keep an accurate -and complete
inventory and to account for Steiner's personal property during the cleanup, and
his failure to acknowledge the wrongfuiness of his actions demonstrate that a
suspension of his license to practice law for one year is warranted. there is no
question that respondent acted in what he perceived to be Steiner's best interes .

The Crosby _casle absolutely divides into two parts. In the tax matter, his conduct was
wrong and financial gain can be concluded. For that conduct, however, he has been jailed,
served his time, and the federal court -boncludcd he would not repeat and concluded that his tax
conduct was plainly part of a breakdown in his life. The Rivera conduct was not for any
personal gain.

. Even in cases where the attorney’s motive was f'mancial gam less serious sanctions are
imposed. See Dayton Bar Association v. Gerren, 103 Ohio St.3d 21, 2004-Ohio-4110, 812
N.E.2d 1280 {respondent suspended for six months for using nearly $12,000 in client’s trust fand
account for his personal expenses); Disciplinary Counsel v. Blaszak, 104 Ohio St. 3d 330
(respondent received two year suspen_sion with credit for interim sugpension for his misconduct
in offering to sell his testimony in an antitrust suit for $500,000); Medz’ﬁa County Bar
Association v. Carléon, 100 Ohio St. 3d 134, 2003-Ohio-5073, 797 N.E.2d 55 (attorney received
a two year suspension for misconduct motivated by financial gain in deceitfully trying to
purchase a mentally disabled individual’s property for a fraction of its worth); Disciplinary

Counsel v. Blair, 128 Ohio St. 3d 384, 2011-Ohio-767, 944 NE.2d 1161 (attorney was
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suspended for two years with eighteen months stayed for writing checks to herself from
incompetent ward’s trust account, depleting the account and filing false affidavit with the court).
Permanent disbarment has rarely been found appropriate even with financial gain, and
then in cases involving ongoing schemes to bilk multiple victims which is not the case here.
Disciplinary Counsel v. Gorman (1989), 43 Ohio St.3d 166, 539 N.E.2d 1120 (prosecutor
permanently disbarred where he used his position for financial gain by creating a check kiting
scheme and failed to participate in the disciplinary process); Disciplinary Counsel v. Pkillz'ps,‘
108 Ohio St. 3d 331, 2006-Ohio-1064, 843 N.E.2d 775 (prosecutor permanently disbarred where
he used his position for financial gain by accepting bribes from criminal defendants to change
the outcome of proceedings); Dz’.écz]plz‘njary Counsel v. Hunter, 106 Ohio St. 3d 418, 2005-Ohio-
'5411., 835 N.E.Zd. 707 (permanent disbarment appropriate where attorney émbgzzled nearly
$300,000 from estates in her care finding her actions were motivated by financial gain);
Cincinnati Bar Association v. Weaver, 102 Ohio St. 3d 264, 2004-Ohio-2683, 809 N.E.2d 1113
(permanent disbarment warranted where attorney took money from multiple clients to file caées,
which he did not file, and could not aceount for the client’s funds).

IV. Permanent Disbarment Generallv

Cases which have resulted in pem:lanent disbarment involved-a hlgher number of
violations and significantly more egregious conduct. In Disciplinary Counsel v. Longino, 128
Ohio St. 3d 426, 2011-Ohio-1524, 945 N.E.2d 1040, supra, the respondent was permanently
disbarred for having a total of 48 disciplinary violations for a continuous pattern of fraudulent
activity which permeated her practice. Longino routinely submitted false affidavits to the court,
failed to obtain her client’s consent to settle their actions, and even signed over and fully

depleted a client’s seftlement check.
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In Lorain County Bar Association v. Fernandez, 99 Ohio St. 3d 426, 2003-Ohio-4078,
793 N.E.2d 434, .the attorney was permanently disbarred after continuously engaging in
fraudulent activity during the period of time in which she was already indefinitely suspended
from the practice of law. While she was indefinitely suspended, Femandei retained client funds,
ultimately leading to criminal charges for theft by deception. Additionally, Fernandez neglected
multiple clients and failed to cooperate m the disciplinary investigation.

In Office of Disciplinary Counsel v. Baumgartner, 100 Ohio St. 3d 41, 2003-Ohio-4756,
796 N.E.2d 495, the respondeﬁt was disbarred for misconduct based on an eleven counts
complaint demonstrating that she attempted to extort money from a client for her own. financial
gain, made numerous unfounded accusations against public officials, lied to a judge hearing her
client’s case, continued to represent clients during an interim suspension, failed to acknowledge
that her conduct was wrongful, and failed to make any restitution to her victims.

V. Cages Cited by Relator

It shouid be noted that of the cases cited by Relator in support of its contention that
Crosby be permanently disbarred, only .one case, Schramm (involving 26 year tax evasion),
imposed permanent disbarment. The remainder of the cases imposed an indefinite suspension,
which. pursnant to Olln'o Gov. Bar Rule V, Section B, allows an attorney to file a petition for
reinstatement after two Srears. ' o |

V1.  Conclusion

The Relator will now file its brief. Su_ch briefs disaggregate each count, item by item,

tending to magnify the violations. On such date Mr. Crosby did this, then this, and this, as well

The parts are not greater than the whole.
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This case is about two matters. One is tax evasion. The other is Rivera’s case and
bankruptcy. This conduct relates to an attorney in a fixed period involving two matters over a 27
years career in which other than the connected IOLTA matter, Mr. Crosby was never sued for
malpractice or subject to any certified disciplinary charge.

Recently, in Disciplinary Counsel v. Smfﬂ*t, 128 Ohio St. 3d 390; 2011 Ohio 957; 944
- NE2d 1166; 2011 Ohio LEXIS 614, this court addressed the former Treasurer of the Diocese of
Cleveland who orchestrated a scheme taking a quarter million dollars per year from the diocese

for undisclosed “wages™:

The parties have stipulated that from 1983 through February 17, 2003,
respondent was employed by the Catholic Diocese of Cleveland. He began
as the diocese treasurer. By 2000, he had been promoted to chief financial
officer, and was finally named financial and legal secretary. In August .
2006, a federal grand jury issued a 27-count indictment against respondent
and a codefendant, Respondent was charged with one count of conspiracy
to commit mail fraud, eight counts of mail fraud, eight counts of money
laundering, one count of conspiring to defraud the IRS, four counts of -
‘making false tax returns, and one count of corruptly endeavoring to
obstruct and impede an IRS investigation. ‘

[la the late 1990s [fespondent] received a series of offers to go into
private or public practice. According to respondent, the priest who
oversaw respondent's employment did not want respondent to leave the
diocese and agreed to pay him approximately $250,000 annually, but
stated that this compensation could not go through the diocese payroll. To
conceal responderit's compensation, respondent and his codefendant, who
provided comptroller services for the diocese through his company, moved
money from the diocese, through the codefendant's company, and into two
businesses owned by respondent. Respondent failed to pay taxes on this
compensation, and while representing respondent in a 1999 audit, the
codefendant presented fraudulent documentation of expenses purportedly
incurred by respondent and falsely stated that respondent had no sources
of income other than those reported on his tax return.
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As a result of the conduct, “respondent has been convicted of conspiracy to defraud the
IRS, making false tax returns, and corruptly endeavoring to obstruct and impede an IRS
investigation.”

The sanction imposed was indeﬁﬁite suspension.

In Cincinnati Bar Assn. v. Kellogg, 126 Ohio St. 3d 360; 2016 Ohio 3285; 933 N.E.2d
1085; 2010 Ohio LEXIS 1715 the attomney engaged in money laundering and obstructing a
federal investigation. It is noted that Kellogg was convicted of transferring $14 million dollars to
protect his corporate client from a federal criminal investigation—compared to $125,000 for the
~ victim of a child sex abuse.

Relator objects to the board's recommended sanction, arguing that
pursuant to our precedent, respondent's felony convictions for money
laundering warrant permanent disbarment. '

As a result of the FTC and FDA investigations, a federal grand jury
indicted respondent on nine felony counts. In February 2008, a jury found
him guilty of two counts of conspiracy to commit money laundering, two
counts of money laundering, and one count of conspiracy to obstruct
proceedings before the FTC for his role in a scheme to protect Warshak's
assets from the FTC and future legal claims by transferring § 14 million
into two separate trusts.

The jury also found respondent guilty of a single count of conspiracy to
obstruct proceedings before the FDA, for instigating the removal of a
misbranded ' supplement from the company's warehouse after learning
that an FDA. inspection of the facility was imminent.

Here, respondent both conspired to commit and committed money
laundering by assisting in the creation of two trusts designed to protect §
14 million of Warshak's assets--the ill-begotten gains of the company's
"continuity program"—from the FTC and future lawsuits by its customers.
By instructing an employee to "get rid of" a misbranded product housed in
the company's warehouse, he also set in motion a scheme to conceal
evidence of the company's misdeeds from federal
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investigators. This conduct involving dishonesty and moral turpitude
violated the very laws that respondent took an oath to uphold.

Id at 361-363
As noted by the dissenting Justices, “respondent did not plead guilty but rather contested
the charges and was found guilty by a jury.”
This court rejected the sanction of permanent disbarment sought by Relator, and imposed
indefinite suspension.
In Disciplinary Counsel v. Gittinger, 125 Olﬁo St. 3d 467; 2010 Ohio 1830; 929 N.E.2d
410; 2010 Ohio LEXIS 1035, the attorney participated 111 a widespread real estate fraud which
involved between $400,000 and $1 million dollars in losses. This court noted lack of acceptance
of responsibility. (“frespondent’s denial] suggests that he does not aceept responsibility for or
acknowledge the wrongful nature of his conduct™). This court also note.d |
Respondent's criminal conduct also evidences a motive to defraud others
in an apparent effort to retain a lucrative business client, thus manifesting
[HN7] dishonesty and selfishness, which are aggravating factors under
- BCGD Proc.Reg. 10(B)(1)(b).
The case involved a period of federal release during which Respondent would not be abie
to practice' law and would have to successfully complete at. least one year probation after his 5
year release. Respondent was given an indefinite suspension. His ability to repetition this court |
was therefore kept intact, He was spared what is sometimes called the “death sentence” ina
disciplinary case—permaﬁent disbarment.
As discussed above, of the cases cited by Relator in support of its contentiqn that Crosby

be permanently disbarred, only one case, Schramm (involving 20 year tax evasion), imposed

permanent disbarment. The remainder of the cases imposed an indefinite suspension, which
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pursuant to Ohio Gov. Bar Rule V, Section B, allows an attorney to file a petition for

reinstatement.

| Respectfully submitted,
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ORIGINAL

11-1458

BEFORE THE BOARD OF COMMISSIONERS -

ON .
GRIEVANCES AND DISCIPLINE
o FILED
THE SUPREME COURT OF OH10
AUG 22 2011
n Re: CLERK OF GOURT
N SUPREME GOURT OF OHID
Complaint against : Case No. 10-091
William Matthew Crosby :. . Findings of Fact,
Attorney Reg. No. 0002451 Conclusions of Law and
' : Recommendation of the
Respondent - . Board of Commissioners on
- oot Grievances and Discipline of
Disciplinary Counsel _ the Supreme Court of Ohio
Relator e

This matjer was heard on June 28 and June 29, 2011, _in Cotumbus, Ohio, before a pa.eel
cdneiéﬁﬁxj eESeephen C, Rodeheffer, Liga M Lancione Fabbro and Betnard XK. Baver, chair.
Nons of the parel merhbers is ﬁom the appeliate disirict from whic]e the complaint erose or

- served on the probable cause panel in this matter, . o
Relator was represented by Robext R. Berger Senior Ass:stam Dlsmphnaxy Coungel.
- Respondent was tepresented by Lester S. Potash and was present at the hearmg.
Relator filed a five count amended complaint against Respondent,
In. Count One, Relator alleged that‘Respondent was convicted of failing to file tax refiros
or make payments from 2002 theough 2006 and that he used his IOLTA account {o hide his

income in violation of DR 1-102(A)(3), DR 1-102(A)(4), DR 1-102(A)(5) and DR 1-102 (AX6).
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In Cousit Two, Relator alleged that Respondent committed misconduct in his handling of
a priést molestation case on behalf of a client and then assisted the client in committing a frand
on the bankruptey court regarding the setflement proceeds in violation of DR 1-102(4)4), DR 1~
102(A)X5), DR 1-102 (A).(ﬁ),‘DR 1-104, DR 7-102(A)3), DR 7-102(A)(7), DR 9-102(B)(3) and

DR 9-102(B)(4).

_ In Count Three, Relator alleged that Respondent misnsed his IOLTA a.c.cﬁunt as it related
1o setilement proceeds of a client’s case in violation of DR 1-102(A)(4), DR 1-102(A)(6), DR 9-
102(B)(3) and DR 9-102(B)(4$. ‘

In Count four, Relator alleged that Respondent failed to properly account for and

disburse the expenses o;f litigation in co;nnecﬁon with a priest molestation case involving five '
. plaintiffs in violation DR 1-102(A)4), DR 1-102(A)(5), DR 1-102(A)(6), DR 1-104, DR 7-
“102(A)(3), DR 9-102(B)(3) and DR 9«102(33)(4).

In Count Five, Relator alleged that Respondent lied under oath in a legal malpractice case
against him which was filed by the victim/lient whose settlement was mishandled, as alleged in
Count Two, aﬁd that he misrepresented matters in response o an inquiry by Relator in vié:iaﬁon
of DR 1-102(A)(4), DR 1-102(A)(5), DR 1-102(A)}(6) end Gov. BarR. V, Section 4(G).

Respondent moved that Counts Two, Thres, Fonr, and Five be distissed as they should
have been brpﬁght m connection with the disciplinaty case for Wtﬁc;h Respbndent is cuirfently
serving a 24-month suspension, %é they were matters which Relator was aware of at the time it
prosecuted the eatlier grievance.

Essentially, Respondent argues that principal of collateral estoppel should apply in this

disciplinary proceeding and that if applied it would bar pro_secufion of the counts in question.
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Respondent 'argues fliat he meets the burden for claim preclusion because: (1) the subject
claims involve the same tﬁo parties; {2} the subject clais:n;s arose ouf of the same fransaction or
occurrence that was the subject of the earlier action; (3) the subject claims could have been
litigated in the previous action; and (4) there was a final decision n the prior action by a court of
competent jurisdiction. | '

Tn Ohio State Bur Association v. Weaver (1975), 41 Ohic 8t.2d 97, 99, the Court held that
“the doctrine of res juéicata renders final judgmenis conclusive only when the subsequent

actions involve the same parties, or those in privity with them as in the first action; when the

issues to which the evidence is directed are identical in both actions; and when the quantum of '

préof :iec;essary to render ‘L:mth the original and subsequent judgments are identical.”

After permitting Respondent and Relator to make their record on this defense, the panel
unanimously overruled Respondent’s position and procéeded to try the case. on the merits.

For the reasons which follow; the panel recommends that Responsdent be disbarred.

Findings of Fact ' | ‘

Based ﬁpon the stipulations of the pariies, the testimony a;nd the exhibits, the panel makes
the-following findings based upon clear ané convincing evidence:

1. Respondﬁntwgs admitted to practice law in the State of Ohio on November 15, 1982,
and is subject to the Code of Professional Responsibility, the Ohio Rules of Professional
Conduct, and the Rules for the Government of the Bar of Ohio. .

2, On December 29, 2005, the Supreme Court of Ohio suspended Respondeﬁt from

the practice of law for 24 months. Disciplinary Counsel v. Crosby, 124 Ohio St.3d 226, 2009-

Ohio-6763.
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' Count One
3. On Fane 30, 2010, Respondent appeared before Judgé Polster in the U.S. District
Coutt for the Northern Distriot of Obio. United States v. Crosby, Case No. 1:10c100253 and
entered a guilty plea o a one count information which alleged that he willfully attempted to

evade and defeat the payment of personal income fax owed by him to, the United States of

America bﬁf concealing and attempting to conceal the nature and extent of his income and assets

from October 2002 through May 2007, in vielation of 26 US.C. '?iGl, which is a felony offense.

(Stip. 4and 5.)
| 4. On the same date, a plea agrecment was filed invthe U.8. Distriet Coust for the
Northern District of Ohio in which Respondent admitted that he did not file personal income tax
returns and did not make any income taxémymcn'ts to the Internal Revenue Service (IRS) for the
years 2001 through 2006. )
3. . Respondent ﬁn'ther admltted in the plea agreement that he used his IOLTA
account to conceal his assets from the IRS, prcvent the IRS from seizing his assets, and disburse
fumds in 2 manmer to conceal his income and dlsposmon of his income from the IRS, (Stip: 8. )
l‘ 6 | On September 23, 2010, Raspondent was sentenced to five months of
 incarceration and two years of supervised release. The Court further ordéred R;aspondent'i’o pay
£314, 637 in restifution to the IRS. - | |
7, On November 1, 2010, the Supreme Court of Ohie suspended Respondent for an
interim period pursuant to Gov. Bar R, V, Section 3, due to his felony conviction. Iire Crosby,

.I 1/01/2010 Case Annourncements, 7010-Ohio-5295

_Appx00004



—aim

Count Two
8. In or about Yune 2002, Respondent mdeﬁoak reprasentatidn of Jose Rivera and
Bcnmao Pacheco, who alleged that they had been sexually abused by a Catholic priest. Atthe
time of the reprcsantatlon Respondent was a solo practitioner and did not maintain malpractice
insgrance'.
. During the inttial meeting with Rivera, Respondent advised Rivera that he would:
be charged a contingency fee. Respondent then presented Rivera with a fee agrecment that had

een altered with the one-third contingsncy fee portion of the fee agreement cfossed put and

| «4004” written into the margin of the document. There was a dispute about whether the

altexation occurred before Rivera exeouted the ageement o whether it was changed without hls

. consent after he executed it. Based upon the state of the evidence, tha panel cannot determme

which was the case. (Relator’s Ex. 1)

10, Respondeni"‘;s, fee a.grpemeﬁt advised Rivera that Mirmesota attorney Jeffrey
Anderson would be acting as co-counsel.

11.  During this mesting or'at any time Thereafter Respondent did not advise'Ri:vera
that he did ﬁot maintain malpractice insurance. He also faaled to provide Rivera with a written

notice containing this mfomﬁon and did not obtain Rivera’s mgnamré on any such written.

" notice, as requ]_red by eithet thé Okio Code of Professmnal Respons1b1].1ty or the Ohio Rules of

Professional Conduct. (Flearing Tr. p. 17-18; Stip. Ex. 6.)
12, On June 24, 2002, Respondent and Anderson fled a lawsuit on behalf of Rivera

and Pacheco in Lorain County Common Pleas Court entitled Pacheco v. Catholic Diocese of

' Cleveland, Lorain County Conmon Pleas Court, Case No. 02CV131933.

(¥}
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13.  On September 28, 2002, Respondent and Anderson filed an amended complaint
and added Marco Aponte, Hector Fonse.co and Joge Garcia as plaintiffs, for a total of five
plaintiffs.

14, InJanuary of 2003, Rivera filed for bankruptey and was represented in his
bankruptey by Atiorney James Kerner. His bazlnlcmp;ccy petition listed the lawsuit against the
 Catholie Clurch as an asset.

15, On Apnl 28, 2003 the bankruptey court 1ssued an order daschargmg Rivera’s
, debts.

16,  InJume 2003, fe Catholic Church and Respondent’s five clients settled the
lawsuit. Around this same time peried, Atforney Anderson provided Respondent with an
accounting of $15,579.21 in costs and expenses associated with the representation he prm_aided to
the five clients.

_ 17.  On or about June 19, 2003, Respondent tﬁeﬁ with Rivera at a restaurant. During
{his meeting, Respondent presen nted Rivera with the saﬁlemsnt agreement, (Stlp 19 }

18. Fer whatevcr reason, Rivera digned the setflement agreement, but clalmed he was
unaware in doing so his legal matfer had been settled for $175, 000

18. Respondent did not inform the trustee for Rivera’s banlcruptcy, Attorney Marvin
Sicherman, about the' F.iveré settlcmen’c or seek bankruptcy gourt approval for the éettlemenj: '
agreement or the atiorney fees. (Stip. 18.)

20. Asapartofthe geitlement, Réspondent received a $175 ,000 check in late June of
2003 payable to Rivera and his law frm.

21.  Onthe back of the check, Respondent signed “Jose Rivera (per POA).” Howevet,

Rivera never signed a power of attorney granting Respondent permission to sign his pame and he
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signed the check on behalf of Rivera without the advance knowledge or permission of Rivera.
(Hearing Tr. p. 33 1-352)

92.  Respondent did not prepate a settlement distribution sheet for Rivera or obtain
Rivera's signature on any such document. However, 2 document created by Respon(ient labeled
“Jose Rivers Spreadsheet” indicates that Rivera was charged 2 40 percent contingency fee |
[divided' among Respondent, Anderson and Attorney Carter Deodge] against his .$ 175,000
sefl:le_ment. Rivera was also charged $10,000 for “Expenses Reimbursement Jeff Anderson.”

| (Stip. 22 and 23.)

33 Unlike the way Respondent handled the Rivera settlement, he prepared settlemeni
distribution sheets for Pacheco, Aponte, Fonseco and Garma that mdlcated each was charged a
40 parcent contingeaey fee and $5,000 apiece for their mdxv:dual pro rata share of expenses.

24.  Despite holdz’ng at least $95,000 in settlement funds owed to Rivera, Respondent
did not promptly disburse any of the funds fo Rivera, but did prompﬂy-disburse the full |
settlement owed to his other four clients and paid the eniire co;com:sel fee for ail clieﬁts to
Anderson by 1 the end of July 2003

25.  On July 3, 2003, Respondent dlszmssed the lawsuit filed on behalf of Riveraand .
the other four clients, with prejudlce

26. On July 11, 2003 Rankruptey Trustee Sicherman faxed a letter to Respondent and
co-counsel Anderson. The letter aslced Respondent, in part, to “Please advise me of the statug of
the case, and if you wish to be engaged as special counsel to the trustee in bankrupicy to
prosecute Mr. Rivera’s claim. The claini cannot be settled without the consent and an order of
the Barkruptey Co

27.  Respondent did not reply to Sicherman’s July 11, 2003 letter. (Stip. 29.)
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28.  On July 22,2003, Rivera’s bankruptey attorney Kerner, sent a fax io Trustee
Gicherman advising him that Rivera’s “case against the diccese has apparently been settled for
$175,000.” _

29.  OnJuly 24,2003, Anders;n provided Sicherman with 2 copy of the check he
received from Respondent for co-counsel aitorney fees. On th; sarne date, Anderson sent
Respondent a letter advising I%:im that he had been contacted by Sicherman and advising him
W]:;ai: he had fold Sicherman. .

30, In or.about August of 2003 Riveta contacted Respondent to get an update on the
status of I:us {awsuit, During this conversation, Respondent advised Rivera that he was
antomatically entitled to $5,000, and on August 21, 2003, Respondent disbursed $5,000 to
Rivera from the settlement funds that Respondent was hold'ing in his JOLTA account. The
ﬁeﬂ;o on the check identifies this payment as 2 “net 'disltribution e;cempﬁdn.”

| 31.  Inorabout Oetobér of 2603, Rivera contacted Respondent fo get an updats on the
status of his lawsuit and advised bim that he was algo in peed of fuilds. During this conversation,
Respondent advised Rivera that he would send Rivera some additional fonds. On Oétobcr 11,
2003, Respondent disbursed $10,000 to Rivera ﬁom the settlement funds that he was holding in
his IOLTA. account.

33, On February 14, 2004, Tmstee Sicherman sent Respondent another letter seeking
snformation about the Rivera settlement. Tn this letter, Sicherman stated “for many months my
atternpts to get an accounting of the funds distributed o TRivera] have been thwarted.”

. Sicherman further advised Respondent that “if 1 can’t get your cooperafion and a report as 10 the:
amount and when it was paid to Mr. Rivera, Iwill have no choice but to get an Order issued by

the Badkruptey Court for your appearance Wil the necessary documents.” (Stip. Bx. 172
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33, Respondentreplied fo Qichermen on February 23, 2004. In this letter, Respondent
advised Sicherman that “nothing in the character of compensation paid to thern was “income’ or
tyindfall”™ and characterized Rivera’s seftlement as “nominal compens%tion.”

34.  Respondent further advised Sicherman that he would “seek permission from Joss
Rivera to promptly disclose the amount paid to ]:u;n” and that after Respondent “saw the
discharge in bankmptcy o M. Rivera and I presumed apparenﬂy incorrectly that this was a

resolved matter.”

35, . OnMarch2, 2004 Respondent sent a letter to Sicherman advising him that stated
“J spoke to M. Rivera who cailed e to ask if the fifteen thousand dollars that he received as his
distribution ... was taxable He agreed to perm1t me {o dlsclose this information to you.” (Stip.

BEx. 19
26, Respondent’s March 2, 2004 letter to Sicherman intenfionally fafled to disclose

the full $175,000 settlement amow:ct and mislea&inglﬁ suggested that the lawsuit was settled with
Rivera receivmg a total of $15,000. N .

37.  OnMarch 23, 2004, Respondent sent an e»-ma:l o Rivera that, n part, advised
Riverato snform Trustee Sicherman that Rivera had only recetved $15,000 from the lawsuit.
(Sip. Bx. 20) |

| 38; On May 12,-2004, Respondent sent an e-mail td Rivera that, in patt, asked Rivera
“if we can reasonably be assured that the [bankruptcy trustee’s] inguiries are at an end and I can
gafely pay you overthe balance which I've held ip escrow, and not subsequently be stuck with a
hnge bill” .
39,  On.June 8,2004, Respondent disbursed the remaining $80,000 to Rivera. The

memo on the check identifies this payment as the “final distribution.”
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40. On Augost 12,2004, Trusiee Qicherman filed a motion for furhover premised on
the trustee s belief that Rivera received a $15, 000 payment from the personal injury settlement.

41, Om August 17, 2004, Rivera sent Respondent an e-mail advising Respondent that

. his bankruptey attorney James Kemer “emid [Respondent] was Wrong. That the diocese claim
was an asset and that I was not entiﬂe [sic] to any of the money and that you should have turned
it over to the trustee.” |

42,  Respondent replied to 'Rivera’s e-meil the next day ::md advised Rivcra, n patt,
““Don’t be afraid. Kerher is an idiot.” (Stip. Ex. 30.)

_43. On Qctober 15, 2004, legal cotmsel for Tniétee Sicherman sent a letter 1o
Rﬁspéndent ;.requeshnc him to provide documentanon 1egardmg the Rwara settlement, «
Respondent did not reply to this letier.

44, On Novcmber 15,2004, the bankruptey court issued an order for Respondeﬁt to
appear on December 3, 2004, produce certain documents and provide testimony. Respondent
failed to appear 8 ordercd by the bankruptcy coutt.

45,  OnDecember 15, 2004, legal counsel for Trustes Sicherman sent Rsspondent a’
letter advising him that unless he provided the doctments pursuant to the bankruptey court order,
a contempt motion weould be filed against him. '

46. : On Decemiber 30, 2004, Trustes Slcherman fled & contempt motion against
Respondent for his failure 10 appaa:c on December 3, 2004 and produce documents.

47.  ©Om Japuary 27, 2005, Trustes Sichetman attempted to take Respondent’s
deposi_ﬁon regarding his representation of Rivera. Respondent appeared for the deposition and
produced several documents, but declined to answer any specific QI_J.estions gbout his

representation of Rivera. (Stip. 47.)
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48, Cn February 21, 2005, Trustee Si:.:herman attempted to take Respondent’s ’
deposition a second time regarding his representation of Riveta. Respondent appeared for the
deposition, but declined fo answer axy specific guestions about his 1'epresentatic;n of Rivera.

49,  OnMarch 14, 2005, Trustee Sicherman filed a complaint for monetary damages
against Respondent and Rivera, The complaint sough"f tﬁe rcmaini;lg $80.000 in se&lement
fimds paid to Rivera and the $17,500 in settlement funds peid to Respondent as attorney fees.

50.  OnFebruary 13, 2006, the harkruptcy court revoked Rivera’s discharge of his
debts cue o i falue to provide Trustoe Sicherras with his extire $95,000 share ofthe

'$175,000 settlement. (Stip. 50.)
51.  OnMarch 14, 2007, Trustee Sicherman sgain ai:tempted to take Respondent’s

deposition regarding his representanon of Rivera. Respondent appeared for the deposition, but

. invoked the Fifth Amendment pnvﬂege and spousal pnvﬂege and declmed to angwer any

specific questions about his repxesentaﬂon of Rivera.

52, On December 19, 2007, Rlvera filed o malpractice lawsuit against Respondent
. ‘ -élieging that hlS improper adwce and/or actions related to the $175 000 lawsuit settlement caused
the bmhuptcy court 1o Tevoke his discharge.

53.  OnMarch 10,2009, the banl&uptcy court granted Trustee Sichétmen’s summary
judgm ent agamst Respomdent and Rivera based upon the complaint for mongtary damages. The
comt granted & joint and several judgment against Respondent and Rivera for $35,257.16 and &
judgﬁ*xent against Respondent for the $17,500 in seiflement funds paid to Respondent as attorney

fees. (Stip. 52.)
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54. On December 8, 2009, the ttial court entered a judgment in favor of Rivera in his
malpractice lawsuit against Respondent. On May 17, 2010, the comt issued a judgment for
damages of $266,540.61 against Respondent.

55. On i\!iay 12, 2011, the court of appeals reversed the decision of the trial coutt,

holding fhat:

The record clearly indicates that Rivera understood that he was
required to turn over all proceeds from his settiement and failed to
do so. Any assertion made by Crosby that the legal advice
provided by Kemer was ‘nsufficient or incorrect played no direct
or proximate Tole in Rivera’s discharge. Rivere hired Kerer to
represent him in his banlrupicy proceeding and was warned that
his bankruptcy would be discharged if he failed to fin over all -
proceeds to the Trustee. Rivera simply ignored the advice of
Kerner. o ‘ ,

Riverav, Croshy, 2011-Obio-2265, ot 148.
Count Three

s6.  OnJuly 1,2003, Respondent deposited a <heck for $175,000, representing

Rivera’s settlement proceeds, into his Key Bank IOLTA. account, account number
oo, (Stip. Br:9)
_ 57. " After a 40 percent contingent fee and $10,000 expense reimbursement were
subtracte;d from the setilement, Rivera was owed $95,000. |
58,  On Angust 21,2003, Respondent disﬁurssd $5,000 to Rivera from his settlement.
Rivera cashed this check on Angust 26, 2003. |
59,  After August 26,2003, Respondent’s IOLTA account should have held a balance
{ of not less than $90,000, reflecting the funds still owed to Rivera and being held by Respondent
during this period. (Stip. 56 |
60.  Om August 31,2003, the alance in Respondent®s TOLTA account Was

$82,059.84. (Stip. 57)
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6l.  On October 11, 2003, Respondent disbursed an add-litiona.l $10,060 to Rivera from
his settiement and Rivera cashed this check on October 17,2003.

52,  Therefore, after October 17,2003, Respondent’s JOLTA accoutt should hiave
yeld a balance of not less than $80,000, reflecting the fimds still owed to Rivera and being beid
by Respondent during this period. |

63.

[V

On October 31, 2003, the balance in Resp ondent’s JOLTA account was
$4,619.84.

g4,  ©OnMay 31,2004, Respondent’s IOLT. A balance was $43.52.

65. OnTumed, 2004, Respondent deposited 53 00,001 in wunrelated setflement
proceeds info his 10LTA account. Funds from this deposit were then used by Respondent on
Fune 8, 2004 to disburse the remaining $80,000 to Rivera. (8tip. 61

66. Respéndent’s JOLTA. balance was below the amount of settlement funds owed tc
Rivera and being purpertedly_held by him in his JOLT A from August 31, 2003 through June 4,
2004. As such, Respon_den{ misappropriated funds belonging to Rivera.

Count Four
'67. In June and July 2002, the Respondeﬁt. undertook representation of Jose Rivera,

Beningo Pacheco, Marco Aponte, Hector Fonseco and Jose Garcia, who alleged that they bad

been sexually abused by 2 Cathiolic ptiest.

68.  Respondent entered into @ contlngency fee agreement with Gareia and Aponte and

his fee agreement advised them that Minnesota attorney Jeffrey Anderson would be acting as co-

counsel.
69. Respondent did not advise Garcia aﬁd Aponte that he did not maintain

malpramce insurance and failed t0 provide Garcia and Aponte with 2 written notice containing
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this nformation and did not obtain Garcia and Aponte’s signature on e;ny such writien notice, as
required by the Ohio Code of Professional Responsibility.

70.  On September 18. 2002, Respondent and Attomnsy Anderson filed an amended
complamt on hehalf of all five clients in Lorain County Common Pleas Court.

71. In June 2003, the Catholic Church and Respondent’s clients entered mmto a
settlement of the lawsuit. During this sarae time period, Aftorney Anderson-promded respondent
with an accounting of §15,579.21 in costs and ‘expenses associated with the representation he
provided. |

73, Because Respondent and Anderson were involved in representing several parties
against the Catholic Church, Anderson advised Respondent that his cosis and expensés should be
pro-rated. ‘

73.  Respondent receivcd $800,000 in settlement checks for the five clients in late

e 2003,

74.  Respondent prepared a seﬁement distribution shect ff:r Garcia and Aponte which
indicated each was charged & 40 percent contingency fee and $5,000 apiece for their individual
pro rata share of case-related expenses.

75. Responden‘t charged Rivera .$10,800 for "Expenses Rejmbursement  Jeff ‘
Anderson" and charged the remaining fcu:r chants $5,000 apiece for their individual pro rata
share of expenses. |

;76. - Therefore, Respondent charged his ﬁve; clients & total of $30,000 for e:;cpenses,
but he was unable to produce any documentation for expenses beyond the $15,579.21 in
expanses docurnented by Anderson. or explain why Rivera was cherged twice as much for

expenses as the other four glients.
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77, On Jume 8, 2005, Garwia and Aponte filed 2 malpractice lawsuit against
Respondent. ‘ |

78, Tn their lowsuit, Garcia and Aponte alleged that Respondent had retained more -
funds fcom-ﬂle setflement then he was entitled to wnder the'fee agreement, Specifically, it was
alleged that Respondent charged Garcia and Aponte $5,000 apiece for improperly divided,
invalid and/or nonexistent expenses. '

79. In May of 2006, Respondent, Garcia and Aponte entered into & settlement
- agreement under which ﬂ:ae Respondent paid Gaxcia and Aponte $5,000 apiece.

| Count Five ' -

80.  On August 14, 2009, Respondent was cross-cxamined in the malpractice lawsuit

filed against hzm by'Rivera and festiﬂed faisely when he:
« Stated Rivera “gave [Respondent] a power of attorney and {the
$175,000 settlement check] was deposited pursuant to the power of
attorney he gave” Respondent. -
e Stated that he kept $80,000 of the setilement proceeds owed to
.. Rivera in his JOLTA accourt for almost one year because “that’
where [Rivera] directed [Respendent] to maintain the funds
_ (Stip. 73.}

81, InJanmary of 2005, Rivera and his legal counsel filed 2 g'rievaxicl:a with Relator
. alleging that R.espond.ent had engaged in-ethical misconduct in his hand]mv cf the lawsuit for
Riverz, and the other four clients.

82. Respondent provided a response 10 the grievance that falsely alleged:

¢ Respondent “did not advise [Rivera] to make mlsrepresentahons to
the banknptey court;”

s “[All five clients] received every dollar due under their settlement
agreements;”
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. Respondent “had no involvement with nor further notice of any
events involving the Rivera bankruptcy” beyond the fact that he
sunderstood that under bankruptey law Rivera was entitled to the
Sirst $5,000 of his proceads, and probably additional proceeds once
the question of his ‘exemption under Olio law’ was settled ? :
(Stip. 75.)

Conchasions of Law

As. to Count One, Relator alleges Respondent’s conduct violates the C-;)de of Professional
Responsibility: DR 1-102(A)(3) [a lawyer shall not éngafge in i_'llega_l conduct involving moral
tarpitude]; DR 1-102(A)(#) [a lawyer shali not engage in conduct javolving dishonesty, frand,
deceit, or misrepresenta_iionj; DR 1-102(A)(5) [ lawryer shall not engage in conduct that is
prejudicial to the adnﬁnistraiion of justicej; and DR 1-102(A){6) I3 lawy_er ghall not engage in

conduct that adversely reflects on 'the lawyer’s fitness to practice law]

Based upon clear and convincing evidence, the penel concludes that Respondent by hls
actions violated DR 1-102(A)(3), DR. 1-102(A)(4), DR. 1-102(A)(5) and DR 1-102(AX(6).

As 1o Count Two, Relator alleges ﬂ:xat Respondent’s.conduct violai.es the Code of .
P?{Dfes-sibnai Responsibility: DR 1-102{A)(4) [a lawyer shall not engaée in conduct involving
dzshenesty fraud, deceit, or misrepresentaﬁon}, DR 1-1 OZ(A)(S) [alawyer sha]l not engage in.
conduct th.a:t is p1ejudlc1a1 to the administration of justice]; DR 1-102(A)6) Ta lawyer sha]l not

) engage in conduct that adversely reﬁects on the lawyer’s ﬁtness to practice la.w], DR 1 104 [a

" lawyer shall inform a client at the time of the client’s engagement of the lawyer of at any time
subsequent to the engagement if the lawyer does not maintain professional Hability insm'ance];
DR7 —1Q2(A)(3) [ic his representation of a client, a Iawér shall mot conceal or knowiﬁgly fail 1o

‘ disclose that which he is required by Jaw to reveal]; DR 7-102(A)(7) [in representation of &

client, a lawyer shall not counsel or assist his client in conduct that the lawyer knows to be illegal

PR PSP
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or frandulent]; DR 9- 102(B)(3) [a lawyer shall maintain complete records of all funds, securiﬁes,
and ofher properties of a client coming into the possession of the lawyer and tender appropriate
accounts to his client regarding them]; and DR 9-102(B)(4) [2 lawyer shall promptly pay or
deliver to the client as requested by the clent the funds securities or other -pl'operties of a client
in the possession of the lawyer which the chent is entitled to recsive]. o

Based upon clear and convincing evidence, the panel concludes that Respondent _bjr his
actions violated DR 1-1 02(A)4), DR 1-1 02(AX(5), DR 1-102(A)(6), DR 1104, DR 7-102{A)(3),
DR 7-102(A)(7) and DR 9-102(B)(3)- | ‘

However, based upon: the evidence subrnittéd, the panel canmot conclude that Respondent
| violateci DR 9-102(B)(4) because the client, Rivera, was not cnctified to the funds in Respondent’s

possession and recommends that such allegation of misconduct be dismissed.

Agto Count Three, Relator alleges that Respondent’s coﬁducf violzéi:es the Code¢of
Professional Responsibiliw: DR 1-102(A)4) [alawyer shall not engage it cunduct jnvolving
dlShOD.eStY frand, degeit, or risrepresentation]; DR 1-102(A)6) {2 lawyer shall not engage in
condnct that adversely reflects on the lawyer's fitness 1o practice law]; DR 98- 102(8){3) 2 1a,W}rer
shall maintain complete records of all ﬁmds, securities, and other properties of a client corming
into the pc-ssession of the lawyér and vender appropriate acconnts fo his client regarding them};

and DR 9-102(3)(4) [a lawyer shall prumptly pay or deliver fo the client as reqr:;ested by the
client the funds, securities or other properties of the client in the possession of the lawyer which
the client is entitled to receive].

Based upon clear and cgnvincing t;:vidence, the panel concludes that Respondent by his

actions violated DR 1-102(4) @), DR 1-1 02¢A)(6) and DR 9-102(B)(3}.
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HJowever, based upon. the evidence submitied, the panel cannot conclude that Respondent

violated DR 9-102(BX4) because the client, Rivera, was not entitled to the funds in Respondent’s

possession and recornmends that such allegation of miscon&uct be dismissed.

As to Count Four, Relator alleges that Respondent’s conduct violates the Code of
Professional Responsibility: DR 1-102(A)(4) [a lawyer shall not engage in conduet involving
dishonesty. fraud, deceit, or misrepresentation]; DR 1-102(A)(5) [a lawyer shall not lengage in
conduct that is pl‘cju&czal to the adﬂumgtraﬁon of justice]; DR 1-102(A)(®) {2 lawyer shall not
engage in conduct that adversely reflects on the lawy: et’s fitness to practice Iaw] DR 1-104 {a
lawyer shall inform a client at the fims of the client’s engagement of the lawyer oz at any time
subsequent to the engagement if the lawyet does not maintain professwnal liability msurance]
DR 7—1 02(A)3) [in kis representation of & client, 8 lawyer shall not conceal or knowingly fail to
disclose that which he is requzred by law to reveal]; DR 9-1 02(BY3 fa 1awyer shall maintain
complete records éf all funds, securities, a,n;l other properties of a client coming into the -
possession of the lawyer and render appropriaié accounts to his client‘regardjﬁg theml; and DR
9-102(B)(4} [2 Iawfer shall promptly pay or delives to the client as Tequested by the client the
fimds, securities or other properties of in possession of the lawyer which the client is enfifled to-
recewe] |

" Based upon. ﬁlear ";md convineing evidence, the panel concludes that Respondent by his -
actions violated DR 1-102(A)(4), DR 1-102(A)(5), DR 1-102(A3(6); DR 1-104, DR 7- 102(A)(3),
DR 9-102(B)(3) and DR '9-102(13)(4). '

As to Count Five, Relator alleges that Respondent’s conduct violates the Code of
Professional Responsibility: Dﬁ 1-102({A)(4) [a lawyer shall not engage in conduct involving

dishonesty, fraud, deceit, oF misrepresentation]; DR 1-102(A)(5) [a lawyer ghall not engage in
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conduct that is prejudicial to the administration of justice]; DR 1-102(A)(6) [a lawyer shall not

engage in conduct that adversely reflects on the lawyer’s finess to practice law]; and Gov. Bar

R.'V, Section 4(G) [failure to cooperate with Relator’s investigation].

Based upon clear and convincing evidence, the panel concludes that Respondent by hlS

actions violated DR 1- 102(A)(4), DR 1-1 02(A)(5), PR 1-102 {AX6) and Gov. Bar R. Vv, Sectmn

4G).

Aggravation and Mitigation

BCGD Proc. Reg. 10(B)(1) lists aggravating factors that may be considered i favor of a

MOre Severe sencion. The followmg aggravating factors are present in this case:

Respondent has & prior disciplinary violation. .
A dishonest motive was involved in the handhng of the fimds from the Rwera setflement
and the conduet which resulted in Respondent’s conviction.

A pattern of misconduct has been demonstrated.

False statements were made during the discipiihary process.

The ﬁva clients Respondent rcprcsented were not only apparenﬂy abused by a priest, but
by the lawyer they trusted to tight the wrongs that had ‘bean done to them as chﬂdren
making thern vuinerable Asto Rivera, Respondent ] conduct causcd th 1o lose the
banlo:uptcy proteounn he should have had. - '

There is no evidence of restitution to the IRS or satisfaction of the bankruptey judgment.

BCGD Proc. Reg. 10(B)(2) lists factors that may be congidered in mitigation and in favor

of a less severe sanction. The following mitigating factors are present in this case:
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* Respondel;&t has served 2 five-month prison sentence, is serving five months of house
grrest for his tax conviction, and has been ordered to make restitution to the IRS. He also
has suffered a judgment in the bankruptey court fox his conduct in the Rivera matter. ’ |

. Bvidence of alcohol dependency was presented, with RbsQondent in the OLAP program
for ten months af the time of the hearing. He has contracted with OLAP for three years.
However, there 'was no compeient evidence offered to demonstrate that the chemical
dependency contributed to canse the misconduct charged in this case.

Recommended Sanction
Relator has recomm.ended that Respondent be disbarred.
Respondent has -ecommended that he be suspended for two years, with the suspension to
sum concurrent with his current suspenéiou

In Dayton Bar Assn. v. Lewis (1998), 84 Okio 8t.3d5 1'7 Lewls was given an indefinite
sx;spension for failing to ﬁle tax yeturmns in disregard of a baxﬂn’uptcy judge’s order to file them.

_ Tn Disciplinary Coursel v. Roetzel (1994), 70 Chio St.3d _?:76, Roetzel recelved an
i_ndsﬁnite suspension for conduct regﬁiﬁng in 5 conviction for attempted income tax gvasion.

o Disciplinary Counsel v. Schiller, 123 Ohio $t.3d 200, 2009~Ohic—4909, Schiller’s
pumshment was indefinite suspensmn with fu]l restrtutmn before remstatement and two-year
probaiion after remstatement for multlpai rule violations in his Iapresentaﬁon of Banhuptoy
clients.

T Columbus Bar Assn. v. Cooke, 111 Ohie St.3d 290, 2006-Ohio-5709, an indefinite

suspension was appropriate for fraudulent and deceitfill conduct involving a client’s personal

bankruptcy case.
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Tn Dayton Bar As;m v. Schram, 122 Obio S5t.3d 8, 2009-Ohio-1931, Schram was
di.sba:rred for failing to file tax returns and remit taxes owed for mote than 20 years.

As in Schram, the aggravating factors in this case greatly outweigh any mitigating
factors. The overall pattern of dishonestly in dealing with the IRS, the bankruptoy trustee, his
clienis, the court system and the disciplinary process warrapts the harshest penalty. |

The panel recommends that Respondent be disbarred.

BOARD RECOMMENDATION
Pursuant to Gov. Bar Rule V, Section 6(L), the Board of Commissioners on Grievances
and Discipline of the Suplreme Cowrt of Ohno conmdered this matter on August 12,2011, The
Board adopted the Findings of Fact, Conclusmns of Law and Recominendation of the Panel and
recommends that Respondent, William Matthew Crosby, be permanenﬂy disbarred ﬁ'om the
prachca of law in the State of Ohio. The Board further recommends that the cost of these
proceedings be taxed to Respondent in any disciplinary order entered, so that execution may

isste,

Pursuant to the oxder of the Board of Commlssmners on.
Grievances and Discipline of the Supreme Court of Ohio,

I hereby certify the foregoing Findings of Fact, Conclustons
of Law, and Recommendation as those of the Board

-

‘RICHAED ANDOVE, Secretary

Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio
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REFOKRE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE ’

Q¥ THE SUPREME COURT OF OHICRECEE VED

WILLIAM MATTHEW CROSBY ' JUN 1= 201
14805 Lake Ave : BOARD OF COMMISSIONERS

Lakewood, OH 44107 . - ON GRIEVANCES & DISCIPLINE
Attorney Registration No. (0002431} '
, AGREED
STIPULATIONS

_BOARD RO. 1§VED
DISCIPLINARY COUNSEL ‘ ~ SON - 1200

250 Civic Center Diive, Suite 325 A A G
Columbus, Ohio 43215-7411 c%?éﬁ% SANZ%&%%%%?E

AGREED STIPULATIONS'

Relator, 13i§cip]inzsry Counsel, and responden, Wiliiam Matthew Croshy, do hereby

stiputate 1o the admission of the following facts, violations. ageravation and exhibits.

.S’I‘H’ULA'I‘E‘;I} FACT S .
i R&:spandq;ﬂ.:, William Matthew Crosby, was arimium'i 1o the practice of taw in the State of
Olio an November 15, 1982, Rcépcudént is subject to the Code of Professional.
Responsibility, Rules of Professional Conduet and the Rules for the Government of the Bar

of Ohio.

ya On December 29, 2009, by Order of the Supreme Court of Ohia, respondent was suspended
from the practice of law for 241 months. Disciplinary Counsel v, Croshy, 124 Ohio 8t.3d

226, 2009-Ohio-6763, 921 N.E.2d 225
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COUNTX
Ou June 30, 2010, respondent appeared before Judge Dan Asron Polster in the United States '
District Court for the Northern District of Ohio. United States v. Croshy, Case No.

1:10e:(00253,

On that day, respondent pled guilty o a one count information. The information alleged that
respondent willfully afternpted to evade and defeat the payment of personal income tax
owed by hibm to the United Siates of America by concealing and attempting to conceal the

nature and extent of his income znd assets.

The information _further alleged that respcpdent engaged in this conduct from October 2002 -

through May 2007 in viclation of 26 U.S.C. 7201, which is a felony offense.

On the same date, a plea agreement was filed in the U.S. District Court for the Northern

District of Ohio.

Under the terms of this agreement, respondent admitted that be did not file a personal
in'come tax refurn and did not make any income tax payments to the Internal Revenue

Service [JRS] for each of the years 2001 through 2006. -

Respondent firther admitted in the plea agreement that he used his JOLTA account i

« Conceal his assets from the TRé,

« Prevent the IRS from seizing his assets, and
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il.

i2.

i -~

¢ Disburse funds in 2 manner to conceal his income and disposition of his income from

the IRS.

On September 23 2010, respondent was sentenced 1o five months incarceration and two
years supervised release, The Court further ordered respondent to pay $314.637 in

restitution to the IRS.

On November 1, 2010, the Supreme Court suspended respondent for an intexim period

pursuant to Gov. Bar R. V(5) dus to his felony conviction.

COUNT I
Trv-or about June 2002, respondent undertook representation of Jose Rivera and Beningo

Pacheco, who alleged that they had been se.xuaily abused by a Catholic priest. At the start of

‘the representétion, respondent was & solo practitioner, Respondent was also of counsel for

-Crosby, O’Bries & Associates Co., LPA, the law frm where his wife was employed,

During the initial meeting with Rivera, respondent presented Rivera with a pre-printed form

* entifled “Attorney Fes Agresment and Assignment.” This form stated, inpart, “In. -

consideration for these services, the undersigned agree(s) and assign(s) from any settlement,
for any judgment, or from any compensation obteined, awerded or received, a sum of money

equal to thirty-three and one-third percent (33 1/3%) which may be had in the case or

claim.”
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Respondent’s fee agreement advised Rivera that Minnesota attorney Jeffrey Anderson

would be acting as co-counsel, |

On June 24, 2002, respondent and Anderson filed 2 lawsﬁit or: behalf of Rivera ar.ui Pacheco
in Lorain County Common Pleas Cowrt. Pacheco et ol v. Catholic Diocese of Cleveland, et |

al., Loain County Common Pleas Court, Case No. 02CV131933.

On Septerther 28, 2002, respondent and Anderson filed an amended lawsuit and added
Marco Aponte, Hector Fonseco and Jose Garci& as plaintiffs, for a total of five plaintiffs.
Pasheco et dl. v. Catholic Diocese of Cleveland, et al., Lorain County Common Pleas Coutt,

Case No, 02CV131833.

In Jammary 2003, Rivera filed for bankruptey and was represented in his bankruptey by

' Attorney James Kerner. Rivera's bankruptcy petition identified the lawsuft against the

Catholic Church as an asset.. On April 28, 2003, the bankruptcy court issued an order

discharging Rivera’s debts.

In Fune 2@&3, the Catholic Church and respondent’s five clients settled the lawsnit. Azound

this same time period, Attorney Anderson provided respondent with an accounting of |

© $15,579.21 in costs and expenses.

Respondent did not seek banksiptey court approval for the settlement agreement and/or the

" attorney fees pricr to entering the settlement. Respondent did not immediately inform the

trustee for Rivera's bankruptcy, Affomey Marvin Sicherman, after the Rivera settlement had

been finzlized.
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On ot about June 19, 2003, responden'i met with Rivera at a restaurant. During this meeting,

Rivera signed the lawsuit settlement agreement.

As a part of the settlement, respondent received a § l‘?S,ﬂdO check in late June 2003 payable

to “Jose Rivera and The Crosby. Law Offices, L.L.C™

Prior to depositing this check into his IOLTA account, respondent wrote “Jose Rivera (per

' POAY” and “the Crosby Law Offices 1,1..C.” as an endorsement on the back of the check.

. Respondent crgai:ed 2 document labeled *Jose Rivera Spreadshest.” This document

indicates that Rivera paid a 40 percent contingency fee of $70,000, which was divided

between respondent, Anderson aad Attorney Carter Dodge.

Riveraalso paid $10,000 for “Expenses Reimbursement Jeff Anderson (Mediation fees,

travel, hotels, Anderson and entourage to Cleveland and St. Paui, SNaAP cansultatmn and

media support.”

This dncument further indicated “(per instruction of client distributed in instaliments $5,000.

$10,000.00 and $80,000).” 5

Respoadent prepared ﬁm_ do cuments entiﬂ_qd “D_isﬁ-ibution of Settlement Proceeds™ for
Pacheco, Aponte, Fonseco and Gercia. These four documents in&icated that Pacheco,
Aponte, Fonseco and Gatcia each paid 2 40 percent coni‘f.ngency fee and $5,000 apiece for
their individual pro rata share of expenses. Pacheco, Aponte, Ronseca and Garcia signed

their individusl settlement distribntion documents.
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Respondent protaptly disbursed the full setflernent amounts owed to Pacheco, Aponte,
Fouseco and Garcia and paid the co-counsel fees to Anderson by the end of Tuly 2003.

On July 3, 2003, re:spondent Jismissed the lawsnit filed on behalf of Rivera and the other

four clients with prejudice.

On July 11, 2003, Bankroptcy Trustee Sacherman faxed a letter to respondent and co-

" counsel Anderson. The letter asked respondunt, n pazt to “Please advise me of the siztus of

the case, and if you wish fo be engaged as sPemal counsel to the trustee in bankruptcy o

prosecute Mr. Rivera’s claim. The claim cannot be seitled without the consent and an order

of the Bankruptcy Co
Respondent did not immediately reply to Sicherman’s July 11,2003 letter.

On July 22,2003, Rivera's bankruptcy attorney Kemer, sent a fax to Trustes Sicherman

achvising him that Rivera’s “case against | the diocese has appa:enﬂy been seitled for

‘ $175,000.7

On July 24,2003, Anderson provided Sicherman with & copy of the check he received from

respondent for co-coumsel attorney fees.

On August 21, 2003, respondent disbursed $'5 ,000 to Rivera from his settiement funds that

respondent was holding in his JOLTA. ‘The memo line on the check identifies this payment

as a “net distribution exemption.”

In or ahout October 2003, Rivera contacted respondent to get an update on the stafus of
Rivera’s lawsuit, Rivera was &iso inneed of fmds. During this conversafion, respondent

g
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advised Rivera that he would send Rivera some additional funds. On October 11, 2003,

_ respondent disbursed $10,000 to Rivera from his settlement funds that respondent was

holding in his IOLTA.

On February 14, 2004, Trustee Sicherman sent respondent another letter s-eek;'ng information

abont the Rivera settlement.

Respondent replied to Sicherman on Fobruary 23, 2004.

On March 2, 2004, respondent sent another Jetier to Sicherman.
On March 23, 2004 respondent seﬁt an e-mail to Rivera.
On May 12, 2004 respondent sent another e-mai} to Rivers.

On Jane 8, 2004, respondent disbursed the remaining 530,000 to Rivera. The memo line on

' the check identifies this payment as the “final distribution.”

On August 12, 2004, Trusies Seherman filed a “Motion of Trustes for Order Direéfing the '

Debtor to Turn Over Funds.”
Op August 17, 2004, Rivera sent respondent a0 e-mail.
Respondent replied to Rivera's e-mail on Angust 18, 2004,

On October 15, 2004, Jegal counsel for Trustee Sicherman sent 2 letter to respondent

requesting respandent provide docurnentation regarding the Rivera seitlement.
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On November 15, 2004, {he bankruptcy court issued an “Qrder Authorizing Examination of
William M. Crosby Under Rule 2004 of the Federal Rules of Bankrupicy Procedure. This

order required respondent to appear on December 3, 2004, produce ceriain documents and

provide testimony. Respondent failed lo appear as ordered by the bﬁnkmptcy court.

On December 15, 2004, legal counse] for Trustee Sicherman sont réspondent a letter.

On December 30; 2004, Trustee Sicherman filed 2 pieading entitled “Motion of Trustee for
an Order on Williain M. Crasby to Appear and Show Cause Why He Should Not Be Heldin

Coniempt for Fatlure fo Compiy with a Court Order.

On Jamary 27, 2005, respondent appeared at Trustes Sichermen’s office for his deposition.
Respondent produced several documents, but declined to proceed with the deposition until

he retained legal counsel.

Oni February 21, 2005, reSpondent appeared af Trustee Sicherman's office for his deposition
with his legal counsel, Lester Potash. Respondert declined to answer some of Sichermsn’s

‘questions based upon respondent’s assertion of his Fifth Amendment privilege.

. On March 14, 2005, Trustee Sichennan fileda complamt for menetazy damage:s agamst

respomie,nt and Rivera, “Theé cOmpImnt sought the remaining $80,000 in settlement funds

peid to Rivera and the $17,500 in setilement fimds paid to respondent as attorney fees.

On February 13, 2006, the barkruptey cowt revoked Rivera's discharge of bis debts.
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On March 14, 2007, respendent appeared for a third deposition. Respondent declined fo

answer some of the questions i:osad 1o him by counsel for Rivera, Jonathan Rosenbaur.

Instead, respondent asserted his Fifth Amendment and spausel privileges.

On March 10, 2009, the bankruptcy court granted Trustee Qicherman’s summary judgment
against respondent and Rivera based upon the corplaint for monetary damages. The court

granted a joint and several judgment against respondent and Rivera for $35,257.16 and &

judgment aga'mét respondent for the $17,500 in settlement funds paid to respondent as

" attorney fees. -

COUNT X

On July 1, 2003, respondent deposited a che&k for $175,000, representing Rivera's

settlement proceeds, into respondent’s Key Bank JOLTA account, account nurnber

© xRxxxxExd462.

After a 40 percent contingent fee and $10,000 expense reimbursement were subtracted from

the settlement, Rivera was owed $95,000.
On August 21, 2003, respondent digbursed $5,000 to Rivera from His setflerpent. Rivera
cached this check on Augast 26, 2003. o |

As such, after August 26, 2003, respondent’s JOLTA. account should have held a belance of
not less than $90,000, refecting the funds still owed to Rivera and being held by respondent

during ﬁs period.
As of Angust 31,2003, the balance in respondent’s TOLTA. secount was $82.959.84,

g
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On October 11, 2003, respondent disbursed an additional $10,000 to Rivera from his
settlement. Rivera cashed this check on October 17, 2003.

As such, after October 17, 2003, respondent’s IOLTA accoynt should bave held a balance of
not less than $80,000, refiecting the fimds still owed to Rivera and being held by rcspondént

dusing this period,
As of October 31, 2003, the balance in respondent’s IOLTA. account was $4,619.84.

On Mey 31, 2004, respondent’s TOLTA balance was $43.52. On June 4, 2004, respondent

_ deposited $500,001 in unrelated setflement proceeds into his TOLTA. account. Funds from

this deposit were then nsed by respondent an June 8, 2004 to disburse the remaining $380,000

io Rivera.

Respondent’s IOLTA. balance was below the amount of settlement funds owed to Rivera and

 being purportedly held by respondent in his OLTA from August 31, 2003 throngh June 4,

3004. As such, respondent misappropristed fimds beloaging o Rivera.

COUNT IV
In June and July 2002, respondent undertook representation of Yose Rivera, Beningo
Pacheco, Marco Aponte, Hector Fdnseco and Jose Garcia, who alleged that they had been

sexually abused by & Catﬁolic priest.

Respondent entered into a contingency fee agreement with Garcia and Aponie and his fee

agreement advised them that Minnesota attomney Jeffrey Anderson would be acting as co-

counsel,

10
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On September 18, 2002, respondent and Attorney Anderson filed an amended complaint on
behalf of all five clients in Lorain County Common Pleas Court. Pacheco et al. v, Catholic

Digcese of Cleveland, et al, Lorain County Common Pleas Court, Case No. 02CV131933,

Tn. June 2003, the Catholic Church and respondént’s clients entered into a settlement of the

jawsuit. During this same fime period, Attomey Andersen provided respondent with an

accoumting of $15,579.21 in costs and expenses.

Because respondent and Anderson were tnvolved in representing several parties against the
Catholic Church, Anderson advised respondent that his costs and expenses should be pro-

rated.

Respondent received $800,000 in settlement checks for the five clients in Jate June 2003.

Respondent prepared & seftlement distribution sheet for Garcia and Aponte which indicated
gach paid a 40 -pereen—t. sontingeney foe and $5,000 aplece for their individoal pro rata share

of case-related expenses.

»

Garcia and Aponte signed the setfiement statements beneath a paragraph that stated “The

undersigried acknowledges and agrees to the distribution as follows. Withholding of a pro

rata share of expenses are specifically authorized relating o the mediation expenses and
support of the Survivors’ Network of those Abused by Priests as well as Jeff Anderson

Advocate fravel to and from Clevelan »

11
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Based upon the “Jose Rivera Spreadsheet” prepared by rcspoﬁdent, Rivers paid $10,000 for

“Expenses Reimbursement Jeff Anderson (Mediation fees, travel, botels, Anderson and

.entourage to Cleveland and St. Paul, SNAP consultation and media support.” Based upon a

“Dyistribution of Settlement Proceeds” sheets prepared by respondent, Pacheco and Fonseto
paid §5,000 apiece for their individual pro rata share of expenses.

As such, Tespondent’s five clients paid a total of $30,000 for expenses.

COUNT YV

" On August 14, 2009, respondent was cross examinéd in the malpractice lawsuit filed against

him by Rivera. Respondel_at tegtified:
+ Rivera “gave [respondént] a power of attomey and [the $175,000 seftlement check]
was deposited pursuant to the power of sttomey he gave” respondent. J
& He kept $30,000 of the seitlement praceeds owed 1o Rivera in his JOLTA ascount for
almost one yé.ar becanse “that’s where [R.ive:a] dizected [respondent] to maintain the

fonds.”

Tn January 2003, Rivera and his legal counsel fled a grisvance with relator alteging that

. respondent had engaged in sthical misconduct in his handling of the lawsuit for Rivera, and

the other four clients.

In respondent’s response to the grievanoe, he stated:
o He “did not advise [Rivera] to make misreprctse:rﬂa*r:ic;m-*r to the bankruptey court,”

« “fAllfive cliefts] received every dollar due under their seftlement agreermerts,”

12
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o He “had no involvement with nor further notice of any events involving the Rivera

bankruptey” beyond the fact that he “understood that under bankmptcy law Rivera

was entitied fo the first $5,000 of his proceeds, and probably additional proceeds
once the question of his ‘exemption under Ohio law® was settled” and that
respondent “consulted with a Cleveland bankruptey attormey about this matter, aund

mertioned to Rivera that he may want to speak with this lawyer.”

STIPULATED VIOLATIONS

Respondent’s conduct in Count £ violates the Code of Professional Resj:onsibility: DR 1-
102(A(3) [a lawyer shall not engage in illegal conduct involving moral tarpitude]; DR 1-102

(AX(4) [& lawyer shall not engage in conduct involving dishonesty, fraud, .deceit, or

misrepresentation]; DR 1-102 {A}(3) {a lawyer shall not engags in conduct that is prejudicial -

to the administration of justice}; and DR 1-102 (A)(6) {2 lawyer shall not engage in conduct

* that adversely reflects on the lawyer’s fitness to practice law]. -

Respondeni’s conduet in Count 1Jf violates the Code of Professional Responsibility: DR 1-
102 (AX(6) [a lawyer shall not engage in conduct that adversely reflects on the lawyer’s

fitness fo practice law].

DISPUTED VIOLATIONS

With regard to Count Il: DR 1-102 (A)(4) [a lawyer shall not engege in conduct involving
dishonesty, fraud, deceit, or misrepresentation}; DR 1-102 (A)3) [a Jawyer shall not engage

in conduet that Is prejudieizl to the admimistration of justice]; DR 1-102 (A)(6) [a lawyer

13

Appx00034



79.

30,

~ -

shall not engage in conduct that adversely reflects on the lawyer's fitness to practice law};
DR 1-104 {a lawyer shall inform a client at the time of the client’s engagement of the lawyer
or at any time subsequent to the engagement if the lawyer does not maintain prof;essicnal
liability insurance]; DR 7-102(A)(3) [in his representation of a client, 2 lawyer shall not
conceal or knowingly fail to disclose that which he is required by law to reveal]; DR 7-

IOZ(A){'[) {in represmtatmn of a client, a lawyer shall not counsel or assist his client in

' conduct that the lawyer knows to be 1Iiegai or fraudulent]; DR. 9-102(B)(3) {a tawyer shall

meintain complete records of all funds, securities, and other properties of a client coming
into the pos;ession of the lawyer and render appropriate sccotmts 1o his client regarding
them], and DR 9-102(B)(4) [al lawyerl shal] promptly pay or deliver to the client as requested
bﬁr the ciient the funds, securities or other properties of in possession of the lawyer which the

client is entitled to receive].

With regard to Count I{: DR 1-102 (A)#) [a lawyer shall not engage in conduct involving
disho'nesty, frand, deceit, or misrepresentation}; DR 9-102(B)(3) [a lawyer shall maintain '
complete records of all funds, securities, and other propeities of a cHent coming into the
possession of the lawyer and render appropriate ac:ecunts to his client regarding thern], and
DR 9—102(B}(4) fa Iawyer shali prompﬂy pay or deliver to the chent as requcsted by the

chent the funds, securities or other propertzes of n possesszon of the iawyer which the client

is entitled to receive].

With regard to Count IV: DR 1-102 (A)(4) [a jawyer shall not engage in conduet involving
dishonesty, fraud, deceit, or misrepresentation]; DR 1-102 (4)(3) {a; lawyer shall not engage
in conduct thatv is prejudi.cial to fhe administeation of justice]; DR 1-102 (A)(6) [a Iawyér
shall not engage in conduct that adversely reflects on the lawyer's fitness to practice law];

14
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DR 1-104 [a lawyer shall inform a client at the time of the client’s engagement of the lawyer
ot at any time subsequent to the engagement if the lawyer does not maintain professional
Tiability insurance]; DR 9-102(BX3) [a lawyer shall maintain complete records of all funds,
securities, and other properties of a client coming into the possession of the; lawyer and
sender appropriate accounts to his client regerding them], 2nd DR 9-102(B){4) [ lawyer
shall promptly pay or deliver to the client 25 requested by the client the fimds, securifies or

other properties of in possession of the lawyer which the client is entitled to receive].

''With regard to Count V: DR 1-102 (AX(4) [2 lawyer shall not engage in conduct invelving

dishionesty, fraud, deceit, or mistepresentation]; DR 1-102 {A)(5) [a lawyer shall not engage
in conduct that is prejudicial to the administration of justice]; DR 1-102 (AX6) [a lawyer
shall not engage in condust that advers ely reﬂects on the 1aw3;er’s fitness to practice law];
and Gov, Bar R, V(4)(G) [failure to cooperate with relator's iuvestigation].

STIPULATED AGGRAVATION

Respondent owes §314,637 in restitution fo the IRS.

STIPULATED EXBIBITS

‘Exhibit1 - - Disciplinary Counsel v, Crosby, 124 Ohie 5t.3d 226, 2009-Ohio-6763, 921 N.E2d

223,

Exhibit 2 Tnformation for IS, v. Crosby, Case No. 1:10CR253 .

Bxhitit3  Plea agrecment for ULS. v. Crosby, Case No. 1 :10CR253

Exhibit 4 Judgment entry for {5 v Croshy, Case No. 1:10CR253

Exhibit 3 In re: William Mathew Crosby, 11 10172010 Case Announcements, 201 0-Ohio-5295
Bxhibit6  Crosby O°Brien & Associates Co. malpractice insurance declarations for 2002 and

2003

Exhibit 7 Attorney Anderson accounting of costs

15
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Exhibit 8
Exhibit 9
Exhibit 10
Exhibit 11
Exhibit 12
Exhibit 13
Exhibit 14
Exhibit 15
‘Fxchibit 16
Exhibit 17
Exhibit 18
Exhibit 19
Exhibit 20
Exhibit 21
Exhivit 22
Exhibit 23
Exhibit 24
Exhibit 25
' Pxhibit 26
Exhibit 27
Exhibit 28
Exhibit 29

: _-Exlublt 30

Exhibit 31
Exchibit 32
‘Exhibit 33
Pxchibit 34
Exhibit 35
Exhibit 36
Bbibit 37

™ =

Rivera setilement agréem ent

Rivera §1 75,000 settflement cheek

Jose Rivera Spreadsheet

Pacheco, Aponte, Fonsece and Gareia settlement distribution sheets

TJuly 11, 2003 letter to respondent fiom Bankruptey Trustee Sicherman

July 22, 2003 facsimile from Aftorney Kemer to Bankruptoy Trustee Sicherman
Tuly 24, 2003 ketter from Attorney Anderson to Bankrupicy Trustee Sicherman
Angust 21, 2003 check for $5,000

October 11, 2003 check for $10 a0

February 14 2004 Ietter from Bankruptcy Trustee Sichennan to respondent
February 23, 2004 letter from respondent to Bankruptcy Trustes Sicherman’
March 2, 2004 letter from respondent to Bankruptey Trustee Sicherman
Miarch 23, 2004 e-mail from respondent ta Rivera

May 4, 2004 e-mail from respondent to Rivera

. May 5, 2004 e-mail from respondent to Rivera

Two May 12, 2004 e-mails from respondent to Rivera

.‘May 25, 2004 e-mail from respondent fo Rivera

June 8, 2004 e-mai! from respondent to Rivera

Tune 8, 2004 check for $80,000

Tume 10, 2004 e-mail from respondent to Rivera

August 16, 2004 e-mail from Rivera o respondent

August 17, 2004 e-meil from Rivera te respondent

August 18,2004 e-mail from respondent to Rivera
ée;;{émber 2, 2004 e-mail from Rivera to respondent
Septeraber 3, 2004 e-mail from respondent to Rivera and reply
September 8, 2004 e-mail from Rivera 1o respondent
September 14, 2004 e-mail from respondent to Rivera
September 15, 2004 e-mail from Rivera to respondent
October 15, 2004 lefter to respondent

November 15, 2004 order granting motion for exarnination of respondent Inre

Rivera, Cass No. #3-10798

168
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Exhibit 38

W . Exhibit 3%
Exhibit 40

Exhibit 41
Exhibit 42
Exhibit 43
Exhibit 44
Exhibit 43
Exhibit 46

-~ | -

December 15, 2004 letter to respondent
February 13, 2006 order revoking Rivera’s bankmptcy discharge, fare Kivera, Case

No, 03-10798

- March 10, 2009 order granting summary judgment, Jn re Sichermar v. Croshy, et al.,
+ Case No. 03-10798

Respondent’s July 2003 Key Bank IOLTA account bank statement
Respondent’s August 2003 Key Bark IOLTA account Bank statement
Respondent’s October 2003 Key Bank IOLTA account bank statemert
Respondent’s May 2004 Key Bank IOLTA account bank statement
Respondent’s June 2004 Key Bank TOLTA account bank statement
Respondent’s February 14, 2005 letter to relator In response to Rivera gnevance

CONCLUSION

- The above are stipulated to and entered into by agreement by the undersigned parties on this

. él da.yof}.mté, 2011,
A

A

Jofiathan B. Gpdghlan (0026424) . Lester Potash (0011009)
Disciplin ounsel : Counsel for Respondent
W L
Robert R, Berger (0064922) ' William M. Crosby (0002451)
Assistant Disciphinary Counsel Respondent
17
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Exhibit38  December 15, 2004 letter fo respondent
Exhibit39  Febroary 13, 2006 order revoking Rivera’s bankrupfey discharge, iz re Rivere, Case
Mo, 03-10798
Exhibit40  March 10,2008 order granting summary judgment, Jn re Sicherman v. Crosby, ai,,
Clase No, 03-10798 -
Eibitdl  Respondent's July 2003 Key Bank IOLTA account bank statement
Egbitd2  Respondentls August 2003 Key Bank IOLTA account hamile statement
Exhibit43  Respondent’s October 2003 Key Bank JOLTA account bank statement
Bxhibit44  Respondent’s May 2004 Key Bank IOLTA account bank statement -
Exhihit 45 - Rﬁspondmt’s June 2004 Key Bank IOLTA account bask statement
Exhibit 46

Respondent’s February 14, 2005 !efter to relatar tn rcsponsc 1o Rivera grievance

CONCLUSION

_haseers S

The above are stipulated o and entered iuto by agresment by the undersigned parifes on this

‘dey of Jone, 2011,

Topathan B, Cougblan (0026424)

Disciplinary Coupset

Robert R. Berger (0064922)
Assistant Disciplinary Counsel

Dounsel foyRespondend

bl LS

Wﬂlmm M. Crosby (0002451} *f
Respondent

-
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~ FILED
Whe %npmmg Qort of @Ohia 570200

CLERK OF COBRY
Disciplinary Counsel, g SHPREME COHRT OF OHIO
Relator, g Case No. 2011-1453
V. i
William Matthew Crosbgf, ;} ORDER TO SHOW CAUSE
Respondemt. | %

The Board of Cofnmissioners on Grisvances and Discipline of the Supreme Court of
Obio has filed a final repprt in the office of the clerk of this cowrt. This final report
recommended that pursuant to Rute V(6)(B)(1) of the Supreme Court Rules for the Govemunent
of the Bar of Ohio the IéjsPondent, William Mafthew Crosby, Attorney Registration Number
0002451, be pexmanem}}‘giijbmed from the practice of law. The board further recommends that
the costs of these procesdings be taxed to the respondent in auy disciplinary order entered, so
that execution may issuel

On consideration khereof, it is ordered by the court that the regpondent show cause why
the recommendation of fhe board should not be confirmed by-the court and the disciplinary order
50 enfered. ! '

It is further ordered that any objections to the findings of fact and recommendation of the
boatd, together with a bri‘jef in support therecf, shall be dus on or before 20 days from the date of
thisorder. Itis further ordered that an answer brief may be filed on or before 15 days after any
brief in support of bbjecffons has been filed.

. ]

After a hearing on the abjections, or if no objections are filed within the prescribéd‘ time,
the court shall enter such lorder as it may find proper which may be.the discipline recommended
by the board or which may be less severe than said recommendation.

Tt is farther ordered, sua sponte, that all documents filed with this court inthis case shall
‘meet the filing requirements.set forth in the Rules of Practice of the Supreme Court of Ohio,
_ including requirements a‘§ to form, mumber, and timeliness of filings and further that unjess
clearly inapplicable, the Rules of Practice shall apply to these proceedings. All documents are
subject to Rules 44 throtigh 47 of the Rules of Superintendence of Ohio which govemn access to
cowrtrecords. . . I oL L y . :

It is further ordersd, sua sponte, that service shall be deemed made on réspondent by
sending this order, and alﬂi other orders in this case, to respondent’s last known address.

RECw s re
gy 4
:115%335,; : . Meavzeen O*Conzior
] e Chief Justice
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