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State v. Wenninger, 125 Ohio Misc.2d 55, 2003-Ohio-5521



STATEMENT OF FACTS

Introduction, Summary and Statement of Facts

This is an appeal of right by Appellant/Cross-Appellee Varnau (Varnau) of an adverse
decision in a quo warranto action brought by him. The Appellee/Cross-Appellant is the Brown
County Sheriff, Dwayne Wenninger (Wenninger). Wenninger has appealed the appellate
court’s decision that overruled a motion fo dismiss that was filed by him as well as the
decision in quo warrantg to the extent that the court of appeals faii'ed to award him attorney
fees. Wenninger now abandons that part of his appeal related to the overruting of the
motion to dismiss as the substance of that issue will be addressed in his reply to Varnau's
brief. Though Vamau characterizes this case as “a long battle through politics and courts to
enfdrce Ohio election laws”, this case is, in fact (and as will be addressed later), Varnau’s
continued pursuit of a writ that he is ineligible to obtain. For reasons unknown to Wenninger,
Varnau continues to cite State v. Wenninger, 125 Ohio Misc.2d 55, 2003-Ohio-5521 to
courts. If anything, State v, Wenninger, infra, flies directly in the face of Varnau's position as
a jury in @ criminal case long ago rejected the argument(s) that Varnau makes: Wenninger
was never qualified to hoid the office of Brown County Sheriff.

Wenninger and Varnau ran for the office of Brown County Sheriff in the general
election of 2008. Wenninger won the election by receiving 62.92% of the vote. Varau was
Wenninger's sote challenger. Varnau thereafter commenced his action in guo warranto in
the Twelfth District Court of Appeals.l The Twelfth District Court of Appeals (Court of
Appeals), on cross-motions for summary judgment, held that Wenninger lawfully holds the

office of Brown County Sheriff and overruled Varnau's motion for summary judgment.2

* App. Dec., 8/16/10, 99 2, 3.
2 App. Dec. of 8/8/11.



Wenninger, in his appellate court filing dated May 11, 2011, in addition to
advocatiﬁg that he was entitied to retain the office of Brown County Sheriff, éought costs
and attorney fees related to his defense of this action. The appellate court judgment entry of
August 8, 2011 orders that costs be taxed to Varnau but neither the appellate court decision
nor does the judgment entry award attorney fees. Notably absent from these proceedings

has been Wenninger’'s statutory counsel, the Brown County Prosecutor. In addition to his

~ costs, Wenninger seeks an award of attorney fees in this matter.

As has been previously indicated, the Court of Appeals granted judgment to
Wenninger on cross-motions for summary judgment. When Vamau filed his complaint, ‘
Wenninger filed-a motion to dismiss with his affidavit attached to the motion. The Court of
Appeals converted the motion to dismiss to one for summary judgment and placed the
parties on a schedule whereby discovery could be conducted and briefing WOuId occur.
Varnau was granted numerous continuances to pursue exhaustive discovery. The Court of
Appeals, in reaching its summary judgment determinations, resolved issues surrounding
motions to strike evidence including those related to opinions and business or public
records.? These facts will be discussed more specifically in the reply to Varnau's propositions
bf law.4 The Court of Appeals found the following facts to be determinative to Wenninger's
right to summary judgment.

The Court of Appeals observed that, throughout the history of this case, Varnau’s
contention has been that, as a matter of law, Wenninger was not qualified to become Brown

County Sheriff when he first ran and was elected in 2000. Further, the Court of Appeals

3 App. Dec., 8/8/11, 16, et seq. .

*1n addition to his affidavit, Wenninger presented affidavits from Lee Spievack and Jamie Callender. The Court of
Appeals struck portions of the affidavits of Spievack and Callender. However, the remaining portions of the
affidavits of Spievack and Callender provide factual support for a finding that Wenningr met the post-secondary
education requirement of the sheriff qualification statute prior to his election in 2000.

2



determined that any right that Varnau might have to pursue quo warranto must be
determined as of the gualification date for the term for sheriff for which Wenninger and
Vamau vied, January 4, 2008.% Varnau’s right and contention must be based upon a
current right to hold office as a quo warranto action is rendered moot by the expiration of a
term of office.® In fact, the Court of Appéa!s examined Wenninger's affidavit as filed in this
case with regard to the sheriff qualification statute as that statute existed on the date of
qualification and feund that it was unrebutted and that Wenninger, having defeated Varnau
in the election, was entitled to become sheriff on the qualification date (January 4, 2008).7

Varnau's other basic contention was that Wenninger had a break in service so as to
disqualify him from holding the office of Sheriff. Essentially, Varnau argued that Wenninger’s
break in service started on January 1, 2000 as Wenninger was not then qualified to hold
office. The Court of Appeals found that Varnau could not seek to invalidate Wenninger's
present term of office based upon an alleged disqualification from an expired term of office
since the issue in a quo warranto action is the right to presently hold the office.?

Lastly, the Court of Appeals found that Varnau had not created a genuine issue of
material fact as to Wenninger's quatlification to be eiected and hold the office of Brown
County Sheriff.? Conversely, Wenninger did, through his evidentiary materials, establish as a
matter of law that he is lawfully holding and exercising the office of Brown County Sheriff

and was entitled to summary judgment.®0

® App. Dec., 8/8/11, 9 22.

® App. Dec., 8/8/11, 19 23, 38.
7 App. Dec., 8/8/11, 925-43.

® App. Dec., 8/8/811, 4 44.

® App. Dec., 8/8/11, 9 45.

10 App. Dec., 8/8/11, 9 46.



ARGUMENT

Reply to Appellant’s Propositions of Law No. | & l:

Evidence of opinions or conclusions that a candidate met legal requirements based on an
interpretation of a (sic) Statute are not admissible in summary judgment proceedings.

Objections to evidence submitted in summary judgment proceedings are waived when the
objections are not raised until after a ruling is made on the merits of motions, after initial
appeal, and only raised for the first time in a reply memorandum on remand from the
appeliate court.

As these two propositions deal with evidentiary issues at summary judgment,
Wenninger addresses them together.

At the outset, it is apparent from a casual reading of the August 8, 2011 Decision of
the Court of Appeals, that |t (at A below) did not rely on any of the materials of which Varnau
complains. Further, as a result of the Court of Appeals ruling(s} upon the motion to strike
evidence, (at B below) the opinion evidence to which Varnau objects was, for the most part
stricken or otherwise was not considered by the Court of Appeals in its Decision. As to the
Second Proposition, the Court of Appeats, (at C betow) as a matter of faw, may only rely on
evidence and materials as allowed by Ohio Rule of Civil Procedure 56(C) and (E) [Civ. R.].

(A) Materials that the Court of Appeals used for determination of summary judgment

In reaching its decision, the Court of Appeals relied solely upon Wenninger’s affidavit

in support of his motion for summary judgment. No other evidentiary material is referenced

in the pertinent part of its Decision.11 Though the Court of Appeals refers to other materials

M App. Dec., 8/8/11, 4 35 et seq.



in its Decision, all of the materials were submitied by Varnau.t2 There is nothing in this
record that supports Varnau's contention that the Court of Appeals relied upon any
impermissible affidavits, opinions or materials other than those allowed by Civ. R. 56. In
fact, the Court of Appeals acknowledged its obligations under Civ. R. 56 3 and scrupulously
adhered to them.4

(B) Whether opinion evidence was improperly considered

Tho‘ugh it is crystal clear from the Court of Appeals’ Decision of August 8, 2011
that it did not rely on stricken opinions in rendering summary judgment, it is important to be
mindful of the content of Evidence Rule (Ev. R.) 701: opinion evidence of non-experts (lay
witnesses) is admissible if rationally based on the perception of the witness and helpful to a
clear understanding of the witness’ testimony or the determination of a fact in iséue. Though
Wenninger has not cross-appealed on this point, the stricken portions of the affidavits of
Callender and Spievack are probabt'y permissible opinions, whether lay or expert.

Wenninger reiterates that the Decision of the Court of Appeals relied solely upon the
affidavit of Wenninger and its interpretation of the sheriff qualification statute, R.C. 311.01.
Thie meat (where the Court begins its factuai and legal analysis) of the Decision (beginning
at 425) refers to only those two things (Wenninger's affidavit and the statute) and pertinent
portions of the Ohio Administrative Code. It is very apparent that the Court of Appeals did not
consider any stricken part of the affidavits _of Callender or Spievack in rendering summary
judgment. |

(C) As a matter of law, at summary judgment, any court may only consider those
materials set forth in Civ. R. 56.

12 For instance, at 4 37 of the Decision of 8/8/11, the Court refers to business records from a post-secondary
school that Wenninger attended and as offered by Varnau and at ¥ 38, the Court refers to documents that Yarnau
obtained from OPOTC that establish Wenninger’s tenure as Brown County Sheriff.

* App. Dec., 8/8/11., 94 7,8

* App. Dec., 8/8/11, 4 20



To Wenninger, the resolution of Varnau's second proposition of law is axiomatic: any
court may only consider those materials set forth in Civ. R. 56(C) and (E) in making a
summaty judgment determination. A motion to strike any given pleading, affidavit or
document is either unnecessary or superfiuous as if it is not of the evidentiary character
allowed by Civ. R. 56, it may not be considered. The resolution of Varmnau's second
proposition of law is that simple. There was no “foul” in this case.

Reply to Proposition of Law No. il:

Business or public records are “certified” and authenticated for purposes of admissibility in
summary proceedings when a custodian of those records states that they are certified
records of that business agency.

Under this proposition, Varnau complains that the Court of Appeals erred in refusing
to conslder records of Technicron Technical Institute (TTI), documents from the State Board
of Career Colleges and Schools, records from the Ohio Board of Regents (OBR) and
documents from the Ohio Secretary of State. For a number of reasons, the Court of Appeals
properly declined to consider these documents.

At the outset, these documents were itrrelevant (regardiess of whether considered on
summary judgment or at a trial) as they all are part of Varnau's trip in the ‘way back
machine’15, a trip that is without basis since Varnau can not go behind an expired term of
office, something that all of these documents do.

Secondly, the Court of Appeals specifically addressed the issues surrounding what

materials it could or could not consider (Decision of 8/8/11, 47, et seq) and specifically

addressed the particular documents of which Varnau now complains at 918. Wenninger

> professor Peabody used to put Simon in the ‘way back machine’ for the purpose of traveling to an historic
moment, perhaps Columbus setting sail toward America. The Rocky and Bullwinkle Show, Saturday morning
cartoons from a kinder, gentler time.



reiterates that without a proper foundation, the documents may not be considered pursuant
to Civ. R. 56. |

Thirdly, Varnau filed his complaint on February 27, 2009. Varnau was granted
numerous continuances to pursue discovery including gathering records by subpoenas
duces tecum and could have deposed anyone that he desired whether that be affiant
Spievack (from TTI) or any record custodians or people holding public office and chose not to
do so. The only affidavit that Varnau tendered was his own. None were submitted from any
record custodian or any public officer. Varnau simply failed to take those steps necessary to

have these otherwise irrelevant documents considered by the Court of Appeals.

Reply to Propositions of Law No. IV and V-

An opposing qualified candidate for the office of county sheriff is entitted to a writ of quo
warranto where the elected candidate purported to meet the minimum statutory educational
requirements for the office by the length of post-secondary education and by attendance at
an institution that at that time was not accredited by statute.

An elected candidate for county sheriff who did not meet the minimum statutory
requirements for the office, upon first taking office, cannot use the period of unqualified
service in that office to support later qualification for the same office, and therefore had a
“statutory break in service” of four or more years which cancelled the elected candidate’s
Ohio Peace Officer Training Academy (OPOTA) certificate, making the elected candidate
unqualified for the office, and entitles the opposing qualified candidate for the office of
county sheriff to a writ of quo warranto.

As these two propositions deal with Wenninger’s qualifications for office when he was
elected in 2000 and 2004, they will be addressed together. Wenninger submits that the
American Rule as to elections and quo warranto should, at least in part, control the
resolution of these propositions and will give the legal and factual reasons why these

propositions should be rejected.

The American Ruie as to Eiections



The general rule as to elections where votes are cast for a deceased or disqualified

person is annotated at 133 A.L.R. 319. The general rule is stated as follows:

The general rule—that votes cast for a deceased, disqualified, or ineligible

person are not to be treated as void or thrown away, but are to be counted

in determining the result of the election as regards the other candidates—

has been most frequently applied in cases where the highest number of

votes were cast for the deceased or disqualified person. The result of its

application in such cases is to render the election nugatory, and to prevent

the election of the person receiving the next highest number of votes.
The annotation thereafter cites cases from 28 states, Puerto Rico, England, Australia and
Canada. The following Ohio cases are cited: State ex rel. Sheets v. Speidél (1900), 62 Ohio |
St. 156 (sheriff); Prentiss v. Dittmer (1916), 93 Ohio St. 314 (judge); State ex rel. Haff v.
Pask (1933), 126 Ohio St. 633 (sheriff); State ex rel. Cox v. Riffle (1937), 132 Ohio St. 546
(engineer); and but see, State ex rel. Clay v. Madigan (1927), 29 Ohio App. 117 (primary
election for Lima city commission, four to be nominated, fourth highest vote recipient
ineligible, fifth highest recipient placed on general election ballot). The rule is stated more
succinctly in Peopfe ex rel. Duncan v. Beach {(N.C. Sup. Ct., 1978), 294 N.C. 713, 242 S.E.2d

796 (at 294 N.C. 721):

“In this country, the great current of authorities sustains the doctrine that
the ineligibility of the majority candidate does not elect the minority
candidate. And this is without reference to the question of whether the
voters knew of the ineligibility of the candidate for whom they voted. It is
considered that in such a case the votes for the ineligible candidate are
not void.”

The reason for this rule appears to be best set forth in Evans v. State Election Bd. Of State of
Okl., (Ok. Sup. Ct., 1990), 804 P.2d 1125, 1130 (Evans). “An election is a deliberate choice

of a majority or plurality of the eiectoral body. (portion omitted) Where an ineiigible



candidate receives the majority or plurality of the votes, it is fairer, more just and more
consistent with the theory of our institutions, to hold that the votes so cast as me_reiy
ineffectuat for the purpose of an election, than to give them the effect of disappointing the
poputar will, and electing to office a man whose pretensions the people had designed to
reject.” The clear reason for the rule (as Varnau urges the Court to do in the conclusion to
his merit brief) is to uphold the integrity of elections, not place a person in office that was
_ clearly rejected by the voters. See also, State ex rel. Lease, Pros. Atly. v. Turner (1924), 111
Ohio St.38, 45; State ex rel. Corrigan v. Hensel (1965), 2 Ohio $t.2d 96, 100. Appiication of
this rule affects this case in two ways.

As will later be discussed, Wenninger believes that he is and always has been
statutorily qualified to hold the office of Brown County Sheriff. Assuming arguendo that
Wenninger is ousted, Varnau should not be placed in office. Though Varnau, as a Brown
County resident or voter, may have standing to seek Wenninger's ouster, he, as the losing
candidate, should not be placed in office since he was not elected. Instead, the vacancy

shoutd be filled in the manner prescribed by law. Evans, supra, at 1131.

Varnau cannot succeed on his Petition as a Matter of Law

The Court is well familiar with Varnau’s theories: when he became sheriff as a result
of the general election of 2000, Wenninger did not meet (1) the post-secondary education
requirements of the sheriff qualification statute as the statute then existed and (2) as a
result of not meeting the post-secondary education requirement of the qualifications statute,
having never been eligible to assume the office of sheriff, Wenninger had a four year break
in service prior to the 2004 general election where he was once again elected sheriff. The

Court of Appeals has set forth axioms that apply to guo warranio actions.



Quo warranto is the remedy by which title to office may be litigated. {cit. om.). In order
for a writ to issue, a relator must establish (1) that the office is being uniawfully held and
exercised by respondent and {2} the relator is entitied to the office. {cit. om.). Because the
law does not favor removal of a duly elected official (cit. om.), an elected official should not
be removed except for clearly substantial reasons and conctusions that his presence in
office would be harmful to the public welfare. {(cit. om.).16 A person other than the attorney
general or a prosecuting attorney can bring a quo warranto action, as a private citizen, only
when the person is personally claiming titie to a public ofﬁce. {cit. om.). Further, the
individual must be claiming title 10 a current public office as a quo warranto action is
rendered moot by the expiration of a term of office. (cit. om.).%7

As advocated above, as the loser of the election, Varnau can not be placed in office
and is unable to succeed on that aspect of his petition. However, the issue of custer may be
tried. State ex rel. Newell v. Jackson, 118 Ohio St.3d 138, 2008-0hio-1965, 48. Where
Varnau's contention fails is that his attack is as to expired terms (Wenninger's qualification
for general election years 2000 and 2004) and, as the Court of Appeals found, the terms
having expired, the issues are moot. State ex rel. Ziegier v. Zumbar, 129 Chio S$t.3d 240,
2011-0hio-2939, 914 [and citing State ex rel. Palufv. Feneli (1995), 100 Ohio App.3d 461];

See also, State ex rel. Wilmot v. Buckley (1899), 60 Ohio St. 273, 299-300.

Wenninger has always, as a matter of fact, been qualified to be Brown County Sheriff
An interesting aspect of this case is that Varnau often cites State v. Wenninger, 125

Ohio Misc. 2d 55, 2003-0Ohio-5521, a case where Wenninger was prosecuted for election

'* App. Dec., 8/8/11, 9 23 (citations omitted contained therein).
Y app. Dec., 8/8/11, % 24 (citations as omitted contained therein).

10



fraud. The etection fraud case was highly publicized and the State’s theory was that, for the
same reasons that Varnau now claims, Wenninger was not qualified to hold the office of
Brown County Sheriff due to a lack of the requisite post-secondary education. The_jury
rejgcted the State’s theories and acquitted Wenninger. Two observations are appropriate.
First, this matter is, in some basic sense, res judicata as the jurors/voters in the criminal
case rejected the same theory that Varnau pursues. Secondly, given the highly publicized
nature of the criminal trial, one must assume that the voters have actual knowledge of
Wenninger's alleged deﬁcienci;as and continue to elect him. Assuming such to be the case,
votes for Wenninger were, in effect, votes against Varnau. See, Evans, supra, 1129.

| Factually, as the Court of Appeals noted, Varnau did not establish that Wenninger
suffered any break in service so as to be disqualified from the office of Brown County
Sheriff.18 Likewise, even though as to a former and mooted term, Varnau has failed to
establish that Wenninger failed to have the requisite post-secondary education.

The foundation to Varnau's mooted theory or theories is that Wenninger lacked the
two years of post—secondéry education under the qualification statute as it existed in 2000
R:C. 311.01 as eff. 9-20-99). If, in fact, Wenninger did have the requisite post-secondaty
education, Varnau’s mooted theory or theories fail as his ‘break in service’ concept relies on
the lack of post-secondary education in 2000.

Wenninger has established the fact that he had the requisite two years of post-
secondary education. A review of those portions of the affidavits of Spievack and Callender
deemed admissible for Civ. R. 56 purposes establishes this fact. Spievack is the former
owner of TTl.  Spievack established that during all periods applicable to Wenninger's

attendance at TTI, TTI possessed a Certificate of Registration with the State Board of Schoot

2 App. Dec., 8/8/11/

11



and Coliege Registration. Spievack' also established that as a result of Wennihger's
attendance at TTI, Wenninger attained more than two years of post-secondary education.*?
At the time that Callender gave his affidavit, he was in the unique position of being an Ohio
Attorney, a member of the Ohio House of Representatives and an ex officio member of the
Ohio Board of Regents. Callender affided, whether as fact or admissible opinion2°, as a
mattef of fact, that the State Board of School and College Registration operated under the
umbrella of the Ohio Board of Regents. Callender also observed, as a matter of fact, that
Wenninger’s certificate from TTI was a two year diploma.?! These two affidavits establish
that at the time that Wenninger initially ran for sheriff, he met the requirements of R.C.

311.01(B)(9)(b). These affidavits stand unrebutted.

Cross Appellant’s Sole Proposition of Law:

An unsuccessful petitioner in an action in quo warranto is liable for reasonable attorney fees
in addition to costs.

Sheriff Wenninger is an elected public officer. R. C. 309.09 requires a county
prosecuting attorney to defend legal actions that are brought against a county officer. In this
case, the Brown County Prosecutor has not made an appearance and Wenninger has had to
retain counsel to defend against the various legal actions of Petitioner Varnau. Wenninger
suggests that R.C. 309.13 provides a basis for an award of attorney fees in this case.

The statutory quo warranto scheme pfovicles that a relator can recover his or her

costs (R.C. 2733.14) and damages from a usurper (R.C. 2733.18). No similar provision is

19 spievack affidavit, 19 2 {last sentence strickeny, 4, 5.

* The Court of f Appeais noted that the admission of certain portions of Callender’s aﬁina\nt contained opinion
provided in accordance with Ev. R. 701, App. Pec,, 8/8/11, 1 10.

2 callender affidavit, admissible portion of 94 and 9 5.

12



made for the benefit of a respondent who is not ousted. Wenninger suggests that he should
be able to recover his attorney fees and costs under R.C. 309.13.

This Court has long upheld the American Rule as to the recovery of attorney fees:
~unless provided for by statute, a prevailing party in litigation is not entitied to recover
attorney fees as part of the costs of litigation. Sorin v. Board of Education of Warrensvilie
Hts. School Dist. (1976), 46 Ohio St.2d 177 [and citing Alyeska Pipeline Service Co..v.
Wilderness Society (1975), 421 U.S. 240]. R.C. 309.13 provides that taxpayers may bring
suits where a prosecuting attorney is unwilling to do so, and if successful in the action the
taxpayer is “...allowed his costs, including a reasonable compensation to his attorney”. The
quo warranto action brought by Vamau is an action brought in the name of the state as
contemplatéd by R.C. 309.13. The facts of this case are unigue. Should Wenninger continue
to prevail in this case, Wenninger should receive a judgment against Varnau for his costs

and reasonable compensation for his attorneys as provided for in R.C. 309.13.

CONCLUSION

A. As to Varnau’s Propositions

The foundation of Varnaﬁ’s case is that Wenninger did not possess the required post-
secondary education when he ran for the office of Brown County Sheriff in 2000. Varnau's
‘break in service’ argument is dependent on a finding that Wenninger lacked the fequired
post-secondary education when he ran in 2000. Unfortunately for Varnau, as the Court of
Appeals noted, Varnau may not attack Wenninger's qualifications as 1o expired terms as the
issues are moot. Under the American Rule as to elections, should Varnau successfully obtain

ouster of Wenninger, as the ioser of the election, he may not obtain the office.

13



In reviewing Varnau’s basic claim, Varmau has not established that Wenninger lacked
the required post-secondary education prior to running in 2000. On the other hand,
Wenninger has clearly established (and it remains unrebutted), that Wenninger possessed
the required two years of postsecondary education. Not only must Varnau’s attempt to

obtain a writ in quo warranto fail, 50 must his attempt tb oust Wenninger.

B. As to Wenninger’s Proposition

This case is factually unique in that Sheriff Wenninger's statutory counsel did not
enter an appearance and _defend him in this quo warranto action. Should Wenninger
continue to prevail in this action and since there is statutory support for the same (R.C.
309.13), Varnua should be obligated to pay Wenninger's costs and reasonable
compensation to his counsel. The citizens of Brown County should not have to eat the fee for
Wenninger's counsel. This ¢ase should be remanded for the limited purpose of determining

Wenninger's costs and attorney fees.

-Patrrck L. GrgaWii&? Gééy A. Rosénhoffer 0003276
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P.0. Box 378 Batavia, Ohio 45103
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IN THE COURT OF APPEALS OF BROWN COUNTY, OHIO

STATE OF OHIO exrel.  FILEB |
DENNIS J. VARNAB R OF ARPEALE  CASE NO. CA2009-02-010

Relator, « . ENTRY DENYING MOTION TO
JUL 27 2t DISMISS
VS, :
DWAYNE WENNINGE A M. MERANDA courTs
Respondent.

This matter is before the court on a motion to dismiss for lack of stariding

filed by counsel for respondent, Dwayne Wenninger, on July 12, 2011.
Upon due consideration of the foregoing, the motion is DENIED. ;

IT IS SO ORDERED.

Robin A. P:pir Judge
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Rgchel A. Hutzel, Judge
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BROWN COUNTY .

FILED
COURT OF APPEALS

STATE OF OHIO, ex rel. .

DENNIS J. VARNAU,
AUB OB 201 GASENO.. CA2000-02-010
Relator,
LT
- VS -

DWAYNE WENNINGER, - - -

Respondent.

The above cause is before the court pursuant to relator's complaint for a writ
of quo warranto and the parties’ cross- motions for summary judgment and to strike
|nadm1881ble evndence

It is the order of this court that the motions to strike aré GRANTED in part and
DENIED in part to the exient outlined in %he Opinion filed the same date as this
Judgment Entry.

~ There being no genuine issue of material fact, respondent being entitled to
judgment as a matter of law, and reasonable minds coming to but one conclusion
which is adverse to relator, respondent's motion for summary judgment is weli-taken

and is hereby GRANTED for the reasons set forth in the Opinion filed the same date
as this Judgment Entry.

Relator's motion for summary judgment is not well-taken and is DENIED.
Relator's complaint for a writ of quo warranto is DENIED.
Judgment accordingly.

Costs to be taxed to relator.
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BROWN COUNTY

STATE OF CHIO, ex rel.
DENNIS J. VARNAU,

CASE NO. CA2008-02-010
Relator,

OPINION
8/8/2011

- VS -
DWAYNE WENNINGER,

Réspondent.

ORIGINAL ACTION IN QUO WARRANTO

Thomas G. Eagle, 3386 N. State Rt. 123, Lebanon, Ohio 45036, for relator
Gary A. Rosenhoffer, 302 E. Main Street, Batavia, Ohio 45103, for respondent

Patrick L. Gregory, 717 W. Plane, Bethel, Ohio 451086, for respondent

HENDRICKSON, P.J.

{1} This action in guo warranto is-before the court upon remand by the Supreme
Court for a determination of the merits of the parties’ competing motions for summary
judgment and motions t_o strike various exhibits submitted in support of their respective
arguments.

{2} InFebruary 2009, relator, Dennis J. Varnau, filed a complaint for a writ of quo

warranto seeking to oust respondent, Dwayne Wenninger, from the office of Brown County
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Sheriff. Wenninger, a Republican candidate who has held the office of sheriff since January

2001, ran opposed in the 2008 general election by Varnau, an independent candidate. Prior
to the 2008 election Varnau had filed a protest against Wenninger's Ca_ndidgcy for sheriff.
The Brown County Board of Elections denied the protest aé it was no’g "filed by @ memberof
the appropriate party.” Vamau_then sought a writ of mandamus fo compel the board of
elections to accept his protest as valid, but his action was dismissed by the Brown County

Court of Commbn Pleas.! On appeal, this court affirmed the dismissal, holding that Varnau

had other legal remedies he could pursue should Wénninger be elected sheriff. See State ex .

rel. Varnau v. Brown Cly. Bd. of Elections {Oct. 29, 2008), Brown App. No. CAZ2008-08-006
(accelerated calendar judgment ent.ry). C
{13} Wenningerwon the 2008 election by receiving 62.92% of the vote. Varmau filed
the present action, seeking to remove Wenninger from office and have himself appointed as
sheriff. Varnau contends that Wenninger is not currently qualified to hold the office of sheriff
because, upon initially taking office in 2001, Wenninger did not have the necessary
‘educational credentials qualifying him to be an Ohio sheriff under R.C. 311.01(B)(9). Varnau
argues this alleged deficiency, in tumn, caused Wenninger to have albreak tn service which
then invalidated his peace officer certificate. This would have resulted in Wenninger not
meeting the qualifications for sheriff under R.C. 311.01(B)8) beginning in January 2065.
{114} Wenninger moved to dismiss the complaint and attached hié aﬁidévit to the
‘motion. This court converted his motion to dismiss to a motion for summary judgment.

Thereafter, Varnau filed a cross-motion for summary judgment.

1. "The Brown County Court of Common Pleas dismissed the mandamus action because, among other reasons,
the extraordinary remedy of mandamus is not appropriate in that there is a legal remedy at law through a quo
warranto action and Varnau's protest was not filed by a qualified elector who is a membaér of the same political
party as the candidate and who is eligible to vote at the primary election for the candidate whose declaration of
candidacy the elector objects to pursuant to R.C. 3513.05." (Internal quotation marks om:’[ted ) Siate exrel
Varnauv. Wenninger, 128 Oh!O 5t.3d 361, 2011-Ohio-759, fjo. '

-2-
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{75} On August 16, 2010, this court granted Wenninger's motion for summary
* judgment and denied the writ of quo-warranto "because the [Brow_n Co'unty Board lof
Elections] p.reviousiy determined [that] Wenninger satisfied the necessary requirements {o be
elected Brown County Sheriff in 2000, 2004, and 2008 as statutorily required by R.C.
311.0H{F)2)." Stafe ex rel. Varnau v. Wenninger, Brown App. No. CA2008-02-010, 2010-
Ohio-3813, §110. On appeal, the Supreme Court found that the board of elections had not
exercised its quasi-judicial authority in rendering its administrative determinations prior fo the
eiections. "[T]he court of appeals erred in holding that the board's previous administrative
determinations barred Vamau from challenging Wenninger's qualifications to remain sheriff in
his quo warranto_ case. These determinations were not res judicat.a as fo these issues,
because the board did not exercise quasi-judicial authority in rendering them." Stafe ex rel.
Varnau v. Wenninger; 128 Ohio St.3d 361, 2011-Ohio-759, §15. The matter was remanded
for further proceedings based on the parties' competing motions for summary judgment.

Motions fo Strike Inadmissible Evidence

{16} Before we discuss the merits of the parties' motions for summary judgment, we
must first address the pariies’ competing motiens fo strike various affidavits a—hd exhibits
offered in support of their respective motions for summary judgment.? Wenninger seeks to
étrike ‘any materials” that Varnau has submitted that are not certified or propertly
authenticated by the Rules of Evidence or are improper under Civ.R. 58(E). Varnau seeks to
- strike the affidavits of Jamie Callender, a former member of the House of Represeniatives
and (Ohio Board of Regehts, and Lee Spievack, the former owner of Technichron Technical

institute, Inc. (hereafter, "TTI"), on the grounds that the affidavits are not based on personal

2. Varnau filed his original motion to strike on August 21, 2009. He later renewed his motion to strike on March
9, 2011. On March 17, 2011, Wenninger filed a reply to Varnau's motion to sirike, and within this reply,
Wenninger sought te sirike various documents from Varnau's motion for sum mary judgment on the ground that
such documents did not comply with Civ.R. 56 or the Rules of Evidence.

-3-
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knowledge, contain inadmissible hearsay, and seek to improperly provide legal opinions.
Vaméu further seeks to strike any. "material[s] to and from attorneys for various parties * * *
documents prepared for apparent use in [Wenninger's] criminal case, and also 'sworn’ and
unsworn legal opinions from third parties."”

{17} Civ.R. 56(C) provides an exclusive list of materials that é trial court may
consider when deciding a motion for summary judgment. Spier v. American Univ. of the
Caribbean (1981), 3 Ohio App.3d 28, 29. Those materials are "pleadings, depositions,
answers to interrogatories, written admissions, affidavits, transcripts of evidence, and written
stipulations of fact.” Civ.R. 56(C). "[A] party may properly introduce evidence not specifically
authorized by Civ.R. 56(C) by incorporating it by reference through a properly framed affidavit
pursuant to Civ.R. SB(E).“ Wilson v. AlG, Butler App. No. CA2007-11-278, 2008-Ohio-5211,
429; Draw! v. Comicelli (1997), 124 Ohio App.3d 562, 569.

{718} Pursuant to Civ.R. 56(E), "affidavits shall be made on personal knowledge,

. shall set forth such facts as would be admissible in evidence, and shall show affirmatively

E that the affiant is competent to testify as to the matters stated in the affidavit. Sworn or
certified copies of all papers or parts of papers referred to in an affidavit shall be attached to
or served with the affidavit.” Personal knowledge is.defined as "knowledge Qf the truth in
regard to a particular fact or allegation, which is original, and does not depend on infermation | '
or hearsay." Re v. Kessinger, Butier App. No. CA2007-02-044, 2008-Ohio-167, {32, quoting
Carlton v. Davisson (1985), 104 Ohio Apb.Sd 636, 646. "Hearsay statements, i.e. statements
other than one made by the declarant while testifying at the trial or hearing offered in

evidence to prove the truth of the matter asserted, are not admissible evidence in a summary

3. In December 2002, criminal charges for election falsification were brought against Wenninger. He was later
acquitted of falsifying election records relating to his qualifications to run for and hold the office of sheriif of
Brown County, Ohio. See State v. Wenninger, 125 Ohio Misc.2d 55, 2003-Ohio-5521.

"4 . 8543
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judgmen’{'context unless an exception to the hearsay rule applies. Evid.R. 801(C)." Koop v.
Speedway SuperAmerica, LLC, Warren App. No. CA2008-09-110, 2008-Ohio-1734, §11.
{119} * Inthe present case, Varnau seeks to exclude both Caliender's and Spievack's

affidavits on the ground that these documents attempt fo present legal opinions in the guise
of sworn testimony. "Whére an affidavit containing opinions is made part of a motion for
summary jud;qr.nent, it is properly considered by a trial or reviewing courf when it meets the
requiremenfs set forth in Civ.R. SS(E) and Evid.R. 701." Wall v. Firelands Radiology, Inc.
(1995), 106 Ohio App.3d 313, 335, quoting Tomlinson v. Cincinnati{1983), 4 Ohio St.3d 66,
paragraph one of the syllabus. "If the witness is not testifying as an expert, the witness‘ :
testimony in the form of opinions or inferences is limited to those opinions or inferences
which are (1) rationally based on the perception of the witness and (2) helpful to a clear
uhderstanding of the witness' testimony orthe detérmination of afact _in tssue." Evid.R.701.°

| {710} Applying the requirements of Civ.R. 56(E) and Evid.R. 701 to Callender's
affidavit, we find portions of the affidavit to be inadmissib’le. Portions of paragraph four and
- all of paragraph six refer to various documents that were reviewed and relied on by Caliender
in drafting his affidavit, but were not attached to the affidavit or served therewith as required -
by Civ.R. 56(E).* Accordingly, with respect fo paragraph four, all but the final sentence is
ﬁereby stricken, and the entirety of paragraph sbé is hereby stricken. The remaining portions
of Callender's affidavit are admissible as the statements contained therein are either based
on personal knowledge or are opinions provided in accordance with Evid.R. 701.

- {f11} Portions of Spievack's affidavit are also inadmissible pursuant fo Civ.R. 56(E)
and Evid.R. 701. The last sentence of paragraph two refers to TTl's school catalogue which

was not attached to the affidavit; likewise, a copy of a certificate of accreditation by the

4. Such documents include the indictment and bill of particulars fifed in the cnmlnal case against Wenninger and
a letter dated Ociober 4, 2002, from the Ohio Board of Regents,

-5.
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National Association of Trade and Technical Schools, which Spievack refers to and relies on
in paragraph three of his affidavit, was not attached to the affidavit. Because these
documenfs were not presented in accordance with Civ.R. 56(E), the last sentence of
paragraph two and the entirety of paragraph three are hereby stricken from Spievaék’s
affidavit. The remaining portions of the affidavit are based on personal knowledge and are
therefore admissible.

{12} Both Varnau and Wenninger seek to admit various doéuments under the
business records, Evid.R. 803(6), and public records, Evid.R. 803(8), exceptions to the
hearsay rule. Vamau attempts to introduce such documents into evidence by attaching them
1o a personal affidavit wherein he attests “chat "[t]he documents attached hereto *** were all-
obtained either from [Wenninger] or'pursuant to subpoena or public records requests from
the custodian of the documents and records, and are believed fo be true, accurate, and

" authentic copies of the actual records maintained by each said agency or custodian."
Wenninger attempts to introduce documents into evidence under Evid.R. 1 06,° claiming that

) the documents represent the entirety of the records produced by various state agencies in
response to Varnau's subpeena requests. |

{1113} "To qualify for admission under Rule 803(6), a business record must manifest
four essential elements: . (i) the record must be one regularly recorded in a_regularly. .
conducted activity; (ii) it must have been entered by a person with knowledge of the act,
event or condition; (iii) it must have been fecorded af or near the time of the transaction; and
(iv) a foundation must be laid by the 'custodian’ of the record or by some 'other qualified

witness." Stafe v. Glenn, Butler App. No. CA2008-01-008, 2009-Ohio-6549, {17, quoting

5. Evid.R. 108 provides that "[wlhen a writing or recorded statement or part thereof is introduced by a party, an
adverse party may require the introduction at that time of any other part or any other writing or recorded
statement which is otherwise admissible and which oughtin fairness to be considered contemporaneously with
it.”

-B - |
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State v. Davis, 116 Ohio St.3d 404, 2008-Ohio-2, 1 71. "[Pjrior to admission of a businé-ss
record, the record must be properly identified or authenticated by evidence sufficient to
support a finding that the matter in question is what its proponent claims.” (Internal quotatipn
marks omitted.) Id. at §18.
{114} 'Similar!y, documents purporting to be public records must also be authenticated
as such. Evid.R.902 states, in relevant part:
{§15} "Extrinsic evidence of authenticity as a condition precedent to admissibility is
not required with respect to the following:
{116} "~
{117} "(4) Certified Cobies of Public Records. A copy of an official record or report or
entry therein, or of a document authorized by law fo be recorded or filed and actually
‘recorded orfiled in a public office, including data compilations in any form, certified as correct
by the cusrodian or other person authorized to make the cerfiﬁcéfion, by certificate complying
with paragraph (1), (2), or (3} of this rule or complying with any law of a jurisdiction, state or
federal, or rule prescribed by the Supreme Court of Ohio." (Emphasis added.)
{1118} Inthe present case, there were instances where both Varnau and Wennin ger
failed to comply with Evid,R. 803, Evid.R. 802, and Civ.R.56(E). Documents attached to a
motion for summary judgment must be sworn and.certified, and the individual certifying the
document as correct must be the custodian of the d.oéument or another individuai with
personal knowledge that the document is what its proponent purports it to be. Because
Vamau failed to comply with the Rules of Evidence and with Civ.R.56(E), we find the
following documents he submitted to be-inadmissible: an unsworn and uncertified copy of
TTl's school catalogue (exhibit 8); purported business records and uncertified public records
from the State Board of Career Colleges and Schools and thé State Board of Proprietary

School Registration (exhibits 8B and 8C); purported business records, including a ietter and
-7- '
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an email, from the OChio Board of Regents (exhibit 9A); and uncertified public records from
the Ohio Secretary of State (exhibit 18). .

{119} We also find the following documents submitted by Wenninger to be
inadmissible as they were not introduced through an affidavit, as required by 56(E), and were
not properly certified as business records or public records pursuant to Evid.R. 803: an
unsworn and uncertified May 9, 2008 letter from the Brown County Board of Elections; an
unswomn memoranda on behalf of Wenninger filed by Wenninger's atfomeys before the
Brown County Board of elections; an unsworn and unbertified copy of Wenninger's 1989
Ohio peace officer basic training program certificate; an unsworn and uncertified copy of a
September 30, 2002 jetter from the Brown County Prosecuting Attorney to the Ohio Board of -
Regents; an unsworn and uncertified copy of an October 4, 2002 letter from the Ohio Board |
of Regents to the Brown County Prosecuting Attorney; and an unsworn and uncertified copy
of a March 19, 2003 email from Shane DeGarmo, an employee of the tho Board of
Regents, to Kris Frost, an employee of the Ohio Attorney General.

i {20} The remaining evidence submitted by the parties, having conformed_ o the
reguirements of Civ.R. 56(E) and the Rules of Evidence, are deemed admissible.

Motions for Summary Judgment

{7121} Summary judgmentis app.ropriate when there are no genuine issues of material
fact to be litigated, the moving party is entitled to judgment as a rﬁa‘rter of law, reasonable
minds can come to only one conclusionr, and that conclusion is adverse to the nonmoving
party. Civ.R. 56(C); Williams v. McFarland Properties, L.L.C., 117 Ohio App.3d 490, 2008-
Ohio-3594, §7. To prevail on a motion for summary judgment, the moving party must be able
to point to evidentiary materials that show there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law. Dresherv. Burt, 75 Ohio

St.3d 280, 293, 1996-Ohio-107. The nonmoving party must then present evidence that some

o - gmavield
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issue of material fact remains to be resolved. Id. All evidence submitted in,cbnnec‘zion with a
motion for summary judgment must be construed most strongly in favor of the party against
whom the motion is made. Morris v. First Natl, Bank & Trust Co. (1870), 21 Ohio St.2d 25,
28. |
{22} Wenninger argues that he is entitled to summary judgment because no genuine
issues of material fact exist with respect fo his right to hold the office of sheriff. He contends
that he was qualified fo run and hold the office of sheriff as of January 4, 2008, the
qualification date for the 2C08 election.® Varnau contends, however, thatas a matte_r of law,
Wenninger was not qualified on January 4, 2008, to run or hold the office of Brown County
~sheriff. The premise of Varnau's argument is that Wehninger was not QUaEified for the
position in 2000 when Wenninger first ran-and was elected sheriff, and subsequent to the
2000 and 2004 elections, Wenninger's peace officer training certificate was invalidated due
fo é break in service. Varnau further argues that he was the only qualified and eligible
-candidate for sheriff and that the votes cast for him in the 2008 election are the only ones

that should be counted.” Varnau maintains that the writ of quo warranio should therefore be

6. {fa} As itis defined in R.C. 311.01(H){1), "qualification date" means "the tast day on which a candidate for the
office of sheriff can fite a declaration of candidacy, a statement of candidacy, or a dectaration of intent o be a
write-in candidate, as applicable, in the case of a primary election for the office of sheriff; the last day on which a
“personmay be appointed to fill a vacancy in a party nemination for the office of sheriff under Chapter 3513 of the
Revised Code, in the case of a vacancy in the office of sheriff; or a date thirty days after the day on which a
vacancy in the office of sheriff occurs, in the case of an appointment to such a vacancy under section 305.02 of
the Revised Code."

{1Ib} in the present case, neither Wennmger or Varnau presented evidence to estabiish the qualification date
for the 2008 election. On June 30, 2011, the court notified the parties of its intent, pursuant to Evid.R. 201, to
take judicial notice of the Ohio Secretary of State's January 29, 2008 Directive No. 2008-18, which established
that the qualification date for the office of Brown County sheriff for the 2008 election was January 4, 2008. On
July 15, 2011, Varnau filed a response to the court's notice of intent to take judicial notice, guestioning the
purpose behind taking notice of the qualification date and the relevancy of such date. Vamau did not, however,
object to or dispute the accuracy of the date. In fact, within his August 10, 2009 motion for summary judgment
and memorandum in opposition io Wenninger's motion for summary judgment, and in his May 18, 2611 repiyto
Wenninger's argument and objections, Varnau states that "[t]he filing deadline for sheriff candldates in the 2008
election, was January 4, 2008." Accordingly, Varnau has conceded that January 4, 2008, was the qualification
date for the 2008 election.

7. Varnau iisted his.qualifications for the office of sheriff in a personal affidavit, dated October 8, 2009, which has
not been chalienged by Wenninger within these proceedings.

-0-
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granted as Wenninger is untawfully holding the office of sheriff when Varnau is lawfully
entitled to the office.

{723} A writ of quo warranto is a high prerogative writ of an extraordinary nature.
State ex rel. Cain v. Kay (1974), 38 Ohio St.2d 15, 16. "[QJuo warranto is the exclusive
remedy by which one's right to hold a public office may be litigated." State ex rel. Batfin v.
Busch (1988), 40 Ohio St.3d 236, 238-239. "For a writ of quo warranto o issue, a relator
must establish (1) that the office is being unlawfully held and exercised by respondent, and
(2) that relator is entitled to the office.” (Internal quotation marks omitted.) State ex rel. -
Newell v. Jackson, 118 Ohio St.3d 138, 2008-Ohio-1965, 6. Because "{t]he léw does not
favorthe remdva['o’f'a duly elected official"; Inre Removal of Kuehnle, 161 Ohio App.3d 399,
419, 2005-Ohio-2373, §185; "[aln elective public official should not be removed except for
clearly substantial reasons and conclusions that his further presence in office would be
harmful to the public welfare.” State exrel. Corrigan v. Hense/ (1965), 2 Ohio 8t.2d 96, 100.

: {Y24} "A person other than the aftorney generalora prosecuting attorney can bring a

Qquo warranto action, as a private citizen, only when the person is pers__onally claiming title to a
public office.” Jackson, 2008—0‘hio-196‘5 at 6. Further, the individual must be claiming title
to a current.public office as a quo warranto action is rendered moot by the expiration of a
t'emi of office. State exrel. Zeiglerv. Zumbar, __ Ohio St.3d.__, 201 1-Ohio-2939, {[14; State .
ex rel. Paluf v. Feneli (1995), 100 Ohio App.3d 461, 464-465; State ex rel. Devine v. Baxter
(1959), 168 Ohio St. 559, 559. Wenningér is currentfy holding a four-year term of office as a
result of winning thel sheriff's race in the 2008 élection. Accordingly, the court can only
examine his qualifications and right to hold office pursuant to the 2008 election. Wenninger's
qualifications, or alleged lack fhereof, for the 2000 election and the 2004 election are moot as

Wenninger's 2000 and 2004 terms as sheriff have long since expired. See Feneli at 464-

465.
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{1125} R.C.311.01(B) sets forth the specific qualifications a candidate for sheriff must
possess in order io be elected shériff, "IN]Jo person is-eiigible to be a candidate for sheriff,
and no person shall be elected or appointed to the office of sheriff, unless that person meets
all of the following requirements:

{1126} "(1) The person is a citizen of the United States.

{T27} "(2) The person has been a resident of the county in which the person is a
éandidate for or is appointed to the office of sheriff for at least one year immediately prior to
the qualification date.

{128} "(3) The person has the qualifications of an elector as specified in section
3503.01 of the Revised Code and has compilied with all applicable election laws.

{729} "(4)The person has been awarded a high school diploma or a cerfificate of high
school equivalence issued for achievement of specified minimum scores on the general
educational deveiopment test of the American council on education.

{1130} "(5) The person has not been convicied of or pieadéd gulilty to a felony or any
offense involving moral turpitude under the laws of this or any other state or the United
States, and has not been convicted of 6-r pleaded guilty to an offense that is a misdemeanor
of the first deg'ree under the laws of this state or an offense under the laws of any other state
or the United States that carries a penalty that is substantially equivalent to the penalty fora -
misdemeanor of the first degree under the laws of this state.

'{1[3'1} "(6) The person has been fingerprinted and has been the subject of a search of
local, state, and national fingerprint files to disclose any criminal record. Such fingerprints
shall be taken under the direction of the administrative judge of the court of common pleas
who, prior to the applicable qualification date, shall notify the board of elections, board of
éounty commissioners, or county ceniral committee of the proper political party, as

applicable, of the judge's findings. |
-11 -
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{432} "(7) The person has prepared a complete history of the person's places of
residence for a period of six years immediately preceding the qualification date and a

complete history of the person's places of employment for a period of six years immediately

preceding the qualification date, indicating the name and address of each employer and the
period of time employed by that employer. The residence and employment histories shall be
filed with the administrative judge of the court of common pleas of the county, who shall
forward them with the findings under division (B)(6) of this section to the appropriate board of
elections, board of county commissioners, or county central committee of the proper political
party prior to the applicable quaiiﬁcation. date.

{4133} "(8) The person meets at least one of the following conditions: (a) [hlas
obtained or held, within the four-year period ending immediately prior to the qualification date,
a valid basic peace officer certificate of training issued by the Ohio peace officer training
commission or has been issued a certificate of training pursuant to section 5503.05 of the
Revisédd Code, and, within the four-year period ending immediately prior to the qualification
datz, has been employed as an appoiniee pursuant to section 5503.01 of the Revised Code
or as a full-time peace officer as defined in section 109.71 of the Revised Code performing

duties related to the enforcement of statutes, ordinances, of codes; [or] (b) [h]as obtained or .

held, within the three-year period ending.immediately prior to the qualification date, a valid

basic peace officer certificate of training issued by the Ohio peace officer training commission
- and has been employed for at least the last three years prior to the qualification date as & |
full-time faw enforcement officer, as defined in division (A)(11) of section 2901.01 of the
Revised Code, performing duties related to the enforcement of statutes, ordinances, or
codes.

{1134} "(9) The person meets at least one of the following conditions: (a) [hlas atleast
two years of supervisory experience as a peace officer at the rank of corporal or above, or

-12 -
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has been appointed pursuant ¢ section 5503.01 of the Revised que and served at the rank
of sergeant or above, ih the five-year period ending immediately prior fo the qualification
date; [or] (b) [hlas completed satisfactorily at least two years of post-secondary education or
the'équivalent in éemester or guarter hours-in a college or university authorized to confer
- degrees by the Ohio board of regents or the comparable agency of another state in which the
college or university is located or in a school that hoids a certificate of registration issued by
the state board of careér colieges and schools under Chapter 3332. of the Revised Code.”
- R.C. 311.01(B).

{1135} Wenninger submitied a personal affidavit stating that he met all nine of the
statutory requirements set forth in R.C. 311.01(B}). Wenninger specifically states that he
meets the requirements set forth in (B)(1) and (B)(2) as he is a U.S. citizen who has resided
in Brown County, Ohio since 1971. He further states that he meets the requirements (B)(3)
as he has all the qualifications of an elector as set forth in R.C. 3503.01, and he has
complied with tﬁe applicable election laws, Wenninger attests that he received a high school
diploma in 19886, and he has not been convicted of a felony or offense involving morai
turpitude, has not been convicted or pleaded guilty 1o an offense that is a misdemeanor of
the first degree, and has not-been convicted or pleaded guilty of an offense that carries a
peﬁalty that is substantiaiiy equivalent to the penalty of a misdemeanor of the first degres,
thereby complying with requirements set forth in (B)(4) and (B)}(5). He further attests that he
has beers fingerprin‘;ed as required by (B)(6) and has filed all necessary documents with the
administrative judge of Brown County, Ohio as required by (BX7). Wenninger states that he
meets the requirements of (B)(8)(b) as he has obtained or held within the t_hree—year period
ending immediately prior to the qualification date for the 2008 election & valid peace officer
certificate of training issued by.the Ohio Peace Officer Training Commission (OPOTC), and

he has been employed as sheriff for Brown County on a full-time basis since January 2001,

- 13-
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Finally, Wenningef attests that he has been acting and pe_rforming as Brown County sheriff
since 2001, and therefore has complied with the supervisory experience requirement set forth
in (B}9)a).
{§36} Varmau only contends that Wenninger has not met_the requireme'nts setforthin
R.C. 311.01(B)(8) and (9). With respect to R.C. 311.01(8)(9); Varnau alleges that as of
2000, Wenninger did not possess the necessary supervisory experience to be elected sheriff.
In support of this argument, Varnau relies upon Wenninger's response to a request for
‘admission wherein Wenninger admits that prior to January 7, 2000, he had not attained the
rank of corporal or higher in any municipal police department or sheriff department. Varnau
further contends that any supervisory experience Wen ninger obtained aftertaking office as- -
sheriff on January 1, 2001, cannot count towards the requirement set forth in R.C.
311.01(B)(9)(a), as such experience was illegally obtained because Wenninger was never
lawfully gualified to hoid the office.
o {1137} Vamau also argues that Wenninger has not met the post-secondary education
Erequirements of R.C. 311.01(B)9)(b), as Wenninger did not complete two years of schooling
and did not obtain a degree from a college or university authorized tc; confer degrees by the
Ohio Board of Regents.® In support of this argument, Varnau relies on three pieces of
evidence, namle!y Wenninger's October 23, 1 98? diploma from TTI, Wenninger's deposition
testimony wherein Wenninger states that he attended TTI from August 1986 to October 23,

1987, and TTI's certificate of registration for the period of August 22, 1986 through August

8. Atthe time of the 2000 election, a former version of R.C. 311.01 was in effect. Under the prior version of the
statute, a sheriff candidate either had to have two years of supervisory experience or the candidate must have
"completed satisfactorily at least two years of post-secondary education or the equivalent in semester or guarter
hours in a college oruniversity authorized to confer degrees by the Ohio board of regents or the comparable
agency of another state in which the coliege or university is located.” R.C. 311.01 (BX9)b) (West 2000). The
current version of the statute, which was in effect at the time of the 2008 election, states that post-secondary
education may be obtained from a "school that holds a certificate of registration issued by the state board of
career colleges and schools under Chapter 3332. of the revised code.” R.C. 311.01 (B}9)b).

-14 -
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22, 1988, which was issued by the Ohio State Board of Schoot and College Registration
rather than the Ohio Board of Regents. Vamnau contends because Wenninger was not
qu_aliﬁed to hoid the office of sheriff as of the 2000 election since he could not meet the
requirements of R.C. 311.01(B)(9)a) or (b), Wenninger Ellegaliy'held theloﬁice of sheriff
beginning in January 2001. Varnau further contends Wenninger failed to remove his
disqualification immediately upon assuming oﬁicé in 2001, and that this disqualification
persisted to the 2008 election, thereby making Wenninger ineligible to run for and hold the
office of sheriff. |
- {7138} The specific language of R.C. 311.01(B)(9)(a) requires that a sheriff candidate's
supervisory experience occur "in the five-year period ending immediately prior to the
qﬁa!iﬁcation date." As discussed above, any challenge to Wenninger's quaiifications to run
- for or hold the office of sheriff for the 2000 and 2004 election terms has been rendered moot
as those office terms have already expired. See Zu;ﬁbar, 2011-Ohio-2939 at §14; Fenel,
100 Ohio App.3d at 464-465; Baxter, 168 Ohio St. at 559. The qualification date for the 2008
election was January 4, 2008. The relevant question for our analysis then becomes, within
the time period of January 4, 2003, to January 4, 2008, did Wenninger have at least two
years of supervisory experience as a peace officer at the r_ank of corporal or above or as an
officer for the state highway patrol, pursuant o R.C. 5503.01, at the rank of sergeant or
above. Wenninger's affidavit and the SF400adm Appointmentﬂ‘ ermihaﬁon form attached to
the affidavit of Robert Fintal, the executive direct.or of OPOTC,® establish that Wenninger has
held the rank of sheriff since January 1, 2001. Accordingly, at the time of the qualification

date for the 2008 election, Wenninger had seven years of supervisory experience at the rank

8. This form states that Wenninger was appointed oh January 1, 2001, to the rank and position of sheriff with the
Brown County Sheriff's Office. The form was sworn to and subscribed before a notary public on December 18,
2003. :

-15 -

A-19



Rrown CA2009-02-010

of sheriff, and five of those years occurred "in the five-year period ending immediately prior to
the qualification date." R.C. 311 01(B)(@)a). Vamau has failed to present evidence
contradicting this requirement. Varnau's reliance on Wenninger's admission that he had not
held the rank of corporal or ébove prior to January 7, 2000, is irrelevant in determining
Wenhinger's qualifications for sheriff for the 2008 election.

{139} Furthermore, Varnau's argument thatWe'nninger's supervisory experience as
sheriff cannot count towards the requiremeht set forth in R.C. 311.01 (BX9)a)is without merit
as Wenninger was lawfully holding the office. Wenninger was duly elected as sheriff in 2000
an{d 2004, and he lawfully took office pursuant to those elections. There were no successful
protests or challenges to his candidacy or his right to-hold office during either of these two- - .

prior terms. Va’méu cannot now seek to challenge or void Wenninger's right to hold office for

.past terms which have already expired. Wenninger's status as elected sheriff of Brown
County for the period of 2001 to 2008 remains, and his time in office can and does count as
sgpgrvisory experience under R.C. 311 01(B)Y9)a). |

i {740} R.C.311.01(B)9) explicitly states that a candidate for shefiff need only meet

one of the conditions set forth in that subsection. Because Wenninger obtained the

necessary supervisory experience set forth in R.C. 311.01(B)(9)(a), the court need not
discuss Wenninger's ed ucétional qualifications under R.C.311.01(B)9)(b).

{141} Vamau also challenges Wenninger's ability to hold the office of sheriff under
R.C. 311;01(8)(8), claiming that Wenningér‘s peace officer training certificate expired on
January 1, 2005. Varnau contends that because Wenninger was not originally qualified to be
sheriff in 2001, his appointment to the office was invalid. According to‘ Varnau's argument

this invalid appointment started a break in service on January 1, 2001, and four years later,

-6+ - 9555
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on January 1, 2005, Wenninger's peace officer training certificate expired. '® Without a valid
peace ofiicer ceriificate, Varnau contends Wenninger was ineligible to run for sheriff in the
2008 e‘lection; Wenninger, on the other hand, contends that he has always held a valid
peace officer fraining certificate and that herhas never had a break .in service.

{742} R.C. 311.01(B)X8)b) requires that within the three years immediately prior to an
ele_ction qualification date, a candidate for sheriff must have obtained or held a valid peace
officer training certificate issued by OPOTC and must have been empioyed as a full-time law
enforcement officer performing duties related to the enforcement of stat.utes, ordinances and
codes. Ohio Adm.Code Chapter 108:2-1 govems peace officer basic training programs and
provides that individuals are awarded a peaée officer certificate of training after they have-
completed a basic fraining course. See Ohio Adm.Code 109:2-1-07(A). A peace officer
training certificate remains valid so long as it has "legal force." See State ex re. Hayburn v.
Kiefer (1993), 68 Ohio St.3d 132, 133, Fuﬁher, -“[a]n-y person who has been appoinied as a
'beac_e officer and has been awarded a certificate of éompletion of basic training by the
~ execuiive director and has been elected or appointed to the office of sheriff shall be
considered a peace cfﬁcér dgring the term of office for-the purpose of maintaining a current
and valid basic training certificate." (Emphasis added.) Ohio Adm.Code 109:2-1-12(E).

v{‘[[43}, in the preserﬁ case, the evidence submitted by the parties demonstrates that
from the period of January 4, 2005 to January 4, 2008, Wenninger held a valid peace officer
trainihg certificate issued by OPOTC and had been employed full-time as a law enforcement

officer for the Brown County Sheriff's Office. In his affidavit, Wenninger attests that he held a

10. Varnau relies on Ohic Adm.Code 109:2-1-12(D)(3} as the basis for his argument that Wenninger's psace
-officer training certificate expired on January 1, 2005. This regulation provides the following with respect to
peace officers’ breaks in service: "All persons who have previously been appoinied as a peace officer and have
been awarded a certificate of compietion of basic fraining by the executive director or those peace officers
described in paragraph (A)(3) of this rule who have not been appointed as sither a peace officer or a trooper for
more than four years shall, upon re-appointment as a peace officer, complete the basic training course prior to
performing the functions of a peace officer. (Emphasis added).

-17 -
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valid peace officer certificate of training issued by OPOTC within the three-year period ending
immediately prior to the qualification date of the 2008 election. Further, OPOTC documents
establish that Wenninger had been employed since he received his OPOTC peace officer
trainihg certificate on May 24, 1980. Wenninger was first employed with the Brown County
Sheriff's Office, and then with the Ripley Police Department before he returned to the Brown
County Sheriff's Office in 2001 1 Wenninger further attests that he has been employed as
the Brown County sheriff on a full-time basis since taking office in January 2001. Because
Wenningél‘s erﬁployment as sheriff has been continuous since January 2001, pursuant to
Ohio Adm.Code 109:2-1-12(E), he has mgintain-ed a current and valid peace officer training
certificate. Accordingly, there is no credible material fact disputing that Wenninger was
qualified to run for and hold office pursuant to the 2008 election as he met the requirements
set forth in R.C. 311.01(B)(8)(b).

{744} Vamau has failed to present factual evidence that demonstrates that
Wennifiger had a break in service that encompassed more than four years or that he
othe‘rﬁwise had an invalid or expired peace officer certificate of training. \(amau's argument
that Wenninger started a break in service on January 1, 2001, because he. f?ile.d to meet the
qualifications set forth in R.C. 311.01(B) is without merit. Varnau cannot séek to invalidate
Wenninger's present term of office based on an alleged prior disqualification from an expired

term of office. The focus must remain on Wenninger's eligibility to run for and hold the office

11, There is a dispute as to the exact dates Wenninger was employad with each law enforcement entity. In his
deposition testimony, Wenninger provided employment dates that contradicted the dates set forth on the
OPQTC's SF400adm Appointment/Termination form and the Update Training Evaluation Information form. The
dispute as to the exact date on which Wenninger ended his employment with one entity before joining another is
irrelevant and immaterial for purposes of deciding the present motions. Regardless of whether Wenninger was
employed with the Brown County Sheriff's Office and Ripley Police Department on the dates attested to at his
deposition or on the dates set forth on the OPOTC forms, any break in service Wenninger may have had was for
less than one year. As such, his peace officer certificate of training remained valid and he was "not *** required
to complete, additional, specialized training to remain eligible for re-appointment as a peace officer.” Ohio
Adm.Code 109:2-1-12(D)(1). :
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of sheriif for the presen'z‘ term, not for previous terms that have already expired. ™His office’
means his present office under his present commission, and not an old expired term in the
same office under a former election or appointment. He éou!d not be ousted from such
former term of office, because the term has expired, and he is hot now in office under that
term, and is not now an officer under that térm." State ex rel. Wilmot v. Buckiey (1898), éO
Ohio St. 273, 299-300. Wenninger lawfully took office in 2001, and he has been employed
fuli-time as Brown County sheriff since his original appointment. Wenninger has not had a
break in service which would invalidate his peace bfﬁcertraining certificate.
Conclusion

{f45} Varnau has failed to present any evidence that would establish or create a
genuine issue of material fact as to Wenninger's qualification to run for or hold the office of
sheriff pursuant to R.C. 311.01 for the 2008 election. Varnau has not demonstrated that
Wenninger is presently holdihg and exercising the office of Brown County sheriff untawfully.
Accordingly, he is not entitled to a writ of quo warranto ousting Wenninger from offica. The
court, therefore, does not need {0 determine Varnau's alieged enfilement to the office.
Vamau s motion for summary judgment is hereby denied.

{f146} Converseiy, Wenninger has demonstrated that there are no genuine issues of
material fact that would preclude the court from entering judgment in his favor as to his
motion for summary judgment. The evidentiary méterial presented estabiishes that as a
matter of law, Wenninger is lawfully holding and exercising the office of Brown County sheriff,
Wenninger's motion-for summary judgment is therefore granted.

{1147} Judgment accordingly.

PIPER and HUTZEL, JJ., concur

-19 -
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BROWN COUNTY

-STATE OF OHIO ex rel.
DENNIS J. VARNAU,
CASE NO. CA2009-02-010
Relator, ' '
DECISION
- 8/16/2010

- Vs -

DWAYNE WENNINGER,

Respondent.

ORIGINAL ACTION IN QUO WARRANTO

Thomas G. Eagle, 3386 N. St. Rt. 123, Lebanon, Ohio 45036, for relator
Gary A. Rosenhoffer, 302 East Main Streei, Batavia, Ohio 45103, for respondent

Patrick L. Gregory, 717 W. Plane Street, P.O. Box 378, Bethel, Ohio 45106, for respondent

Per Curiam.

{1} The above cause is before this court pursuant to a complaint for a writ of quo
warranto filed by relator, rDennis Varnau, seeking to oust respondent, Dwayne Wenninger,
from the office of Brown County Sheriff. |

{2} Varnau is a Brown County resident who ran as an independent candidate for

the office of Brown County Sheriff in the November 4, 2008 general election. Following
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Varnau's unsuccessful protest of Wenninger's candidacy, Wenninger, the Republican Party
nominee who has served as Brown County Sheriff since January 1, 2001, won the election
by receiving 62.92% of the vote.’

{13} On F.ebruary 27,2009, Varnau, Wenninger‘s ione challenger, filed a complaint
for a writ of quo wérranto seeking to oust Wenninger from the office of Brown County Sheriff
and to have himself appointed to that same position. Now pending before this court are the
parties' competing motions for summary judgment. |

{§4} Summaryjudgment is a procedural device used to terminate fitigation when
there are no issues in a case requiring a formal trial. Forste v. Oakview Const., Inc., Warren
App. No. CA2008-05-054, 2009-Ohio—5516, fi7. Summary judgment is properly granted orily
- when: (1) there is no genuine issue of any material fact; (2} the hoving party is entitied to
judgment as a matter of law; and (3) the evidence submitted can only.lead reasonable minds
.to a conclusion which is adVerse to th‘e nonmoving party. Ci.v.R. 56(C); State ex rel.
Layshock v. Moorehead, 185 Ohio App.3d 794, 2009-Ohio-6039, 46; Levinksy v. Lamping,
Mahoning App. No. 05 MA 71, 2005—0hio—6924, 110, citing Harless v. Willis Day

Warehousmg Co. (1978), 54 Ohio St.2d 64, 66.

{115} Throughout the pendency of thss matter, Varnau insists that Wenmngerfa!ied to
meet the necessary requirements fotind inR.C. 311 .01”(8) and (C) "tobe a valid‘?:aﬁdidate in
- the 2000, 2004, and 2008 elections,” that he "is not legally entditled to hold the office," and

that "no board of elections has ever adjudicated [Wenninger's] actual eligibility" besides

1. Sometime after the March 4, 2008 primary election, Vamau filed a protest with the Brown County Board of
Elections challenging Wenninger's candidacy. The Board denied Varnau's protest as being untimely and for not
being "filed by a member of the appropriate party." This court later affirmed the Brown County Court of Common
Pleas decision dismissing Varnau's petition for a writ of mandamus seeking to compe! the Board to accept his
protest as valid. See Stafe ex rel. Varnau v. Brown Cty. Bd. of Elections {Oct. 28, 2008), Brown App. No.
CA2008-09-008, accelerated calendar judgment entry.

A
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"verifying that [\Nenninger] said on an application he met thé quéiifications *** "2 Thege
arguments lack merit.

{6} "County boards of eleétions are of statutory creation, and the members thereof
in the performance of their duties must comply with appli'cable statutory requirements.”
Whitman v. Hamilton Cty. Bd. of Elections, 97 Ohio St.3d 216,. 2002-0Ohio-5923, 12, quoting
State ex rel. Babcock v. Perkins (1956), 165 Ohio St. 185, 187, Pu_rsuant to R.C.

'31 1.01(F)(2), ','[e]ach board of eleétions shall cerfify whether or not a candidate for the office
. of sheriff who has filed a.declaration. of candidacy * ** meets-the qualifications specified in
divisions (B) and (C) of this séction." (Emphasis added.) in other words, "a county bqard 'of
élections is resp'orisible for determining Whether, on particular facts, a pefson satisfies the
qualifications specified in R.C. 311.01(B) [and (C)] for the office of county sheriff." 2001 Ohio
Atty'.Gen.Op. No. 2001-026, paragraph one of the syliabus.

{17} This court "must give effect to the words of a statute and may not modify an
unambiguous statute by deleting words used or inserting words not used.” Stafe v. Bess,
Siip Opinion No. 2010-Ohio-3292, Y18, quoting State v. Teamer, 82 Ohio St.3d 490, 491,

1998-Ohic-93. In turn, contrary to Varnau's claims, and in tight of the clear statu—’;o—ry mandate
provided by R.C. 311.01(F)}(2), we find it readily apparent that the Brown County Board of
- Elections previously determined Wenninger satisfied the neoessary,req'uirements of R.C.
311.01(B) and (C) to.be elected sheriff in 2000, 2004, and 2008. In fact, following Varnau's
unsuccessful protest of Wenhinger‘s candidacy, the Board sent Varnau a letier dated May 9,

20’0’8 that states, in pertinent part, the following:

2. The crux of Varnau's argument is that Wenninger did not have the "educationai credentials qualifying him to
be an Ohio sheriff* upon taking office on January 1, 2001, that this alleged deficiency caused Wenninger {o have
a "break in service" from January 1, 2001 to January 1, 2005, thereby disqualifying him from holding the office
following the 2004 election, and that, as a result of his "break in service," he "did not possess a valid peace
officer certificate” prior {o the 2008 general election making his current term a mere continuation of the "illegality "
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{78} "The Board further believes that it has been put on notice that the qualifications
of Dwayne Wenninger have been challenged under [R.C.] 311.01, Stare decisis and the
Board of elections is tasked with determination of the sheriff's qualifications and this Board by
necessity will co.nduct and independent investigation into Dwayne Wenninger’sr quaiifications
~ to run for the office of county sheriff." (sic) | |

{Y9} There is nothing in the record to suggest the Board did not conduct such an
investigation prior to accepting Wenninger as a qualified candidate, nor is there any evidence
to suggest the Board engaged in fraud, éo-rruption, abused its discretion, or that it clearly
disregarded any of the applicable statutes and legal provisions. Cf. State ex rel. Shumate v,
Portage Cty. Bd. of Electioﬁs (1992}, 64 Ohio St.3d 12 (discussing board of electidns' duty
when qualifications of candidate for sheriff are challenged), State éx rel. Ross v. Crawford

Cty. Bd. of Elections, 125 Ohio St.3d 438, 2010-Ohio-2167, [17.

{§110} As stated by the Ohio Supreme Court, "[bloards of elections are obligated to
weigh. evidence of a candidate's qualifications, and courts should not substitute their
judgment for that of the board.” State ex rel. Kelly v. Cuyahoga Cty. Bd. 6f Elections (1994),
,7_0 Ohio St.3d 41 3,414; see, also, State ex rel. O'Beime v. Geauga Cly. Bd. of Elécﬁons, 80 |
Ohio St.3d 1767, 181, 1997-Ohio-348; State ex rel. Herdman v Franklin Cty. Bd. of Elections,
67 Ohi‘o St.3d 593, 596, 1993-Ohio-24. Therefore, because the Board previously determined
Wenninger satisfied the necessary requirements to be e!ecfed-Brown County Sheriffin 2000,
2004, and 2008 as statutorily required by R.C. 311.01(F)(2), we find that, based upon the
record before us, there is no genuine issue of material fact, reasonable minds can reach only
one conclusion which is adverse to Varnau, a_nd Wenninger is entitled to judgment as a
matter of law. Accordingly, Wenninger's motion for summary judgment is granted and

Varnau's motion for summary judgment is denied. Varnau's application for a writ of guo
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warranto is also denied.

{Y111} Judgment accordingly.

YOUNG, P.J., BRESSLER and HENDRICKSON, JJ., coneur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version-are advised to visit the Ohio Supreme’ Tourt's web site at:
http://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions
are also available on the Twelfth District's web site at:
http://mwww.twelfth.courts. state.oh.us/search.asp
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Archive
Ohio Statutes
Title 3. COUNTIES
Chapter 309. PROSECUTING ATTORNEY

includes fegisfation filed in the Secretary of Stafe's office through 9/26/2011, with the excepfion of HB 218 and HB
224

§ 309.09. Legal adviser - additional legal counsel

(A) The prosecuting attorney shall be the legal adviser of the board of county commissioners, board of elections, all
other county officers and boards, and all tax-supported public libraries, and any of them may require wiitten opinions of
instructions from the prosecuting attorney in matters connected with their official duies. The prosecuting attorney shall
prosecute and defend all suifs and actions that any such officer , board, or tax-supported public library directs or to which

‘it is a party, and no county officer may employ any other counsel or atiorney at the expense of the county, except as
ptovided in section 305.14 of the Revised Code.

(B} 1) The prosecuting attorney shali be the legal adviser for all township officers, boards, and commissions,
unless, subject to division (B)(2) of this section, the township has adopted a limited home rule government pursuant to
Chapter 504. of the Revised Code and has not entered into a contract to have the prosecuting attorney setve as the
township law director, in which case, subject to division (B}(2) of this section, the township law director, whether serving
full-time or part-ime, shall be the fegal adviser for all township officers, boards, and commissions. When the board of
township trustees finds it advisable or necessary to have additional legal counsel, it may employ an atforney other than
the township law director or the prosecuting attorney of the county, either for a particular matter or on an annual basis, to
represent the township and its officers, boards, and commissions in their official capacities and to advise them on iegal
matters. No such legal counsel may be employed, except on the order of the board of township trustees, duly eniered
upon its journal, in which the compensation to be paid for the legal services shall be fixed. The compensation shall be
paid from the township fund.

Nothing in this division confers any of the powers or duties of a prosecuting attorney under section 308.08 of the
Revised Code upon a township law director.

(2)(a) If any township in the county served by the prosecuting attorney has adopted any resolution regarding the
operation of adult entertainment establishments pursuant to the authority that is granted under section 503.52 of the
Revised Code of if a resolution of that nature has been adopted under section 503.53 of the Revised Code in a township
in-the county served by the prosecuting attorney, ali of the following apply:

(i) Upon the request of a township in the county that has adopted, of in which has been adopted, a resolution of that
nature that is made pursuant to division (E)(1)(c) of section 503.52 of the Revised Code, the prosecuting attorney shall
prosecute and defend on behalf of the township in the triai and argument in any court or tribunal of any challenge to the
validity of the resolution. If the challenge to the validity of the resolution is before a federal court, the prosecuting attorney
may request the attorney general to assist the prosecuting attorney in prosecuting and defending the chailenge and,
upon the prosecuting attorney’s making of such a request, the attorney general shall assist the prosecuting attomey in
performing that service if the resolution was drafted in accordance with legal guidance provided by the attorney general
as described in division (B)(2) of section 503.52 of the Revised Code. The attorney general shall provide this assistance
without charge to the township for which the service is performed. If a township adopts a resolution without the legat
guidance of the attorney general, the aftorney general is not required to provide assistance as described in this division to
a prosecuting attorney.

{ii) Upon the request of a township in the county that has adopted, or in which has been adopted, a resolution of
that nature that is made pursuant to division (E){1)(a) of section 503.52 of the Revised Code, the prosecuting attorney
shail prosecute and defend on behalf of the township a civil action to enjoin the violation of the resolution in gquestion.
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{iiiy Upon the request of a township in the county that has adopted, or in which has bsen adopted, a resolution of
that nature that is made pursuant fo division (E)X1)(b} of section 503.52 of the Revised Code, the prosecuting attorney
shall prosecute and defend on behalf of the township a civil action under Chapter 3767. of the Revised Code to abate as
a nuisance the place in the unincorporated area of the township at which the resolution is being or has been violated.
Proceeds from the sale of personal property or contents seized pursuant to the action shall be applied and deposited in
accordance with division (E){1){b) of section 503.52 of the Revised Code.

(b) The provisions of division {B)}(2)(a) of this section apply regarding all townships, including townships that have
adopted a limited home rule government pursuant to Chapter 504. of the Revised Code, and regardless of whether a
township that has so adopted a limited home rule government has entered into a contract with the prosecuting attorney
as described in division (B) of section 504.15 of the Revised Code or has appointed a law director as described in
division (A) of that section. :

The prosecuting attorney shall prosecute and defend in the actions and proceedings described in division (B)(2)(a)
of this section without charge to the township for which the services are performed.

(C) Whenever the board of county commissioners employs an attorney other than the prosecuting attorney of the
county, without the authorization of the court of common pleas as provided in section 305.14 of the Revised Code, either
for a parficutar matter of on an annual basis, to represent the board in its official capacity and to advise it on legal
matters, the board shall enter upon its journal an order of the board in which the compensation to be paid for the iegal
services shall be fixed. The compensation shall be paid from the county generat fund. The total compensation paid, in
any year, by the board for legal services under this division shall not exceed the total annual compensation of the
prosecuting attorney for that county.

{D) The prosecuting attorney and the board of county commissioners jointly may contract with a board of patk
commissioners under section 1545.07 of the Revised Code for the prosecuting attorney to provide legal services to the
park district the board of park commissicners operates.

{E) The prosecuting atiorney may be, in the prosecuting attorney’s discretion and with the approval of the board of
county commissicners, the legal adviser of a joint fire district created under section 505.371 of the Revised Code at no
cost to the district or may be the legal adviser to the district under a contract that the prosecuting attorney and the district
enter into, and that the board of county commissioner approves, to authorize the prosecuting attorney to provide iegal
services to the district.

(F} The prosecuting attorney may be, in the prosecuting attorney’s discretion and with the approval of the board of
county. commissioners, the legal adviser of a joint ambulance district created under section 505.71 of the Revised Code
at no cost to the district or may be the legal adviser to the district under a contract that the prosecuting attorney and the
district enter into, and that the board of county commissioners approves, to authorize the prosecuting attorney to provide
legal services to the district.

{G) The prosecufing attorney may be, in the prosecuting attorney’s discretion and with the approval of the board of
county commissioners, the legal adviser of a joint emergency medical seivices district created under section 307.052 of
the Revised Code at no cost to the district or may be the legal adviser to the district under a contract that the prosecuting
attorney and the district enter into, and that the board of county commissioners approves, o authorize the prosecufing
attorney to provide legal services to the district.

{H) The prosecuting attomey may be, in the prosecuting attorney’s discretion and with the approvai of the board of
county commissioners, the legal adviser of a fire and ambulance district created under section 505.375 of the Revised
Code at no cost to the district or may be the legal adviser to the district under a contract that the prosecuting attorney and
the district enter info, and that the board of county commissioners approves, to authorize the prosecuting attorney to
provide legal services to the district.

(1} Alt money received pursuant to a contract entered into under division (D), (E), (F), (G), or (H) of this section shall
be deposited into the prosecuting attorney's legal services fund, which shall be established in the county treasury of each
county in which such a contract exists. Moneys in that fund may be appropriated only to the prosecuting attorney for the
purpose of providing legal services to a park district, joint fire district, joint ambulance district, joint emergency medical
services district, or a fire and ambulance district, as applicable, under a contract entered into under the applicable
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division,
History. Amended by 129th General Assembly File No. 33, SB 120, §1, eff. 6/30/2011.
Effective Date: 09-20-1899; 06-10-2004; 1.2-20'—2005; 08-17-2006
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Archive
Ohio Statutes
Title 3. GOUNTIES
Chapter 309. PROSECUTING ATTORNEY

Includes legisiation fied in the Secretary of State's office through 9/26/2011, with the exception of HB 218 and HB
224

§ 309.13. Taxpayer's suit

if the prosecuting attorney fails, upon the written request of a taxpayer of the county, to make the application or
institute the civil action contemplated in section 309.12 of the Revised Code, the taxpayer may make such application of
institute such civil action in the name of the state, or, in any case wherein the prosecuting atforney is authorized to make
such application, such taxpayer may bring any suit or institute any such proceedings against any county officer or person
who holds or has held a county office, for miseonduct in office or neglect of his duty, to recover money iltegally drawn or
illegally withheld from the county treasury, and to recover damages resulting from the execution of such illegal contract.

It such prosecuting attorney fails upon the written request of a taxpayer of the county, to bring such suit or institute
such proceedings, o if for any reason the prosecufing attorney cannot bring such action, or if he has received and
unlawfully withheld moneys belonging to the county, or has received or drawn public moneys out of the county treasury
which he is not lawfully entitied to demand and receive, a taxpayer, upon securing the costs, may bring such suit or
institute such proceedings, in the name of the state. Such action shall be for the benefit of the county, as if brought by the
prosecuting attorney.

If the court hearing such case is satisfied that such taxpayer is entifled to the relief prayed for in his petition, and
judgment is ordered in his favor, he shall be allowed his costs, including a reasonable compensation to his attorney.

History. Eifective Dats; 10-01-1953
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Archive
Ohio Statutes
Title 3. COUNTIES
Chapter 311. SHERIFF

Includes legislation filed in the Secretary of Stafe’s office through 9/26/2011, with the exception of HB 218 and HB
224

§ 311.01. Election and qualifications of sheriff

{A) A shetiff shall be elected quadrennially in each county. A sheriff shall hold office for a term of four years,
beginning on the first Monday of January next after the sheriff's election.

(B) Except as otherwise provided in this section, no person is eligible to be a candidate for sheriff, and no persen
shall be elected or appointed to the office of sheriff, uniess that person meets all of the following requirements:

(1) The person is a cifizen of the United States.

(2} The person has been a resident of the county in which the person is a candidate for or is appointed to the office
of sheriff for at [east one year immediately prior to the qualification date.

(3) The person has the qualifications of an elector as specified in section 3503.01 of the Revised Code and has
complied with all applicable election laws.

{4) The person has been awarded a high school diploma or a certificate of high school equivalience issued for
achievement of specified minimum scores on the general educationa! development test of the American council on
education.

{5) The person has not been convicted of or pleaded guilty to a felony or any offense involving moral turpitude
under the laws of this or any other state or the United States, and has not been convicted of or pleaded guilly 1o an
offense that is a misdemeanor of the first degree under the faws of this state or an offense under the laws of any other
state or the United States that catries a penalty that is substantially equivalent to the penalty for a misdemeanor of the
first degree under the laws of this state.

(6) The person has been fingerprinted and has been the subject of a search of local, state, and national fingerprint
files to disclose any criminal record. Such fingerprints shall be taken under the direction of the administrative judge of the
court of common pleas who, prior to the applicable qualification date, shali notify the board of elections, board of county
commissioners, or county central committee of the proper political party, as applicable, of the judge's findings.

{(7) The person has prepared a complete history of the person’s places of residence for a period of six years
immediately preceding the qualification date and a complete history of the person's places of employment for a period of
six years immediately preceding the qualification date, indicating the name and address of each employer and the period
of time employed by that employer. The residence and employment histories shalf be filed with the administrative judge
of the court of common pleas of the county, who shall forward them with the findings under division (B)X6) of this section
to the appropriate board of elections, board of county commissioners, o county central committee of the proper political
party prior to the applicable qualification date.

(8) The person meets at least one of the following conditions.

(a) Has obtained or held, within the four-year period ending immediately prior to the qualification date, a valid basic
peace officer certificate of training issued by the Ohio peace officer training commission or has been issued a certificate
of training pursuant to section 5503.05 of the Revised Code, and, within the four-year period ending immediately prior 1o
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the qualification date, has been employed as an appointee pursuant to section 5503.01 of the Revised Code or as @
fulltime peace officer as defined in section 109.71 of the Revised Code performing duties related fo the enforcement of
statutes, ordinances, or codes;

(b} Has obtained or held, within the three-year period ending immediately prior to the qualification date, a valid
basic peace officer certificate of training issued by the Ohio peace officer training commission and has been empioyed for
at least the last three years prior to the qualification date as a full-time iaw enforcement officer, as defined in division (A)
(11} of section 2901.01 of the Revised Code, performing duties related to the enforcement of statutes, ordinances, or
codes.

{9} The person meets at least one of the following conditions:

{a) Has at least two years of supervisory expesience as a peace officer at the rank of corporal or above, or has
been appointed pursuant to section 5503.01 of the Revised Code and served at the rank of sergeant or above, inthe
five-year period ending immediately prior to the qualification date;

(b} Has completed satisfactorily at least two years of post-secondary education of the equivalent in semester or
quarter hours in a coflege or university authorized to confer degrees by the Ohio board of regents or the comparable
agency of another state in which the college or university is located or in a school that holds a certificate of registration
issued by the state board of career colleges and schools under Chapter 3332. of the Revised Cade.

(C) Persons who meet the requirements of division (B) of this section, except the requirement of division (B){2} of
this section, may take all actions otherwise necessary to comply with division {B} of this section. [f, on the applicable
qualification date, no person has met all the requirements of divisiont (B) of this section, then persons who have complied
with and meet the requirements of division (B} of this section, except the requirement of division (B}{2) of this section,
shall be considered qualified candidates under division {B} of this section.

(DY Newly elected sheriffs shali attend a basic training course conducted by the Ohio peace officer training
commission pursuant to division (A) of section 109.80 of the Revised Code. A newly elected sheriff shall complete not
less than two weeks of this course before the first Monday in January next aiter the sheriff's etection. White attending the
basic training course, a newly elected sheriff may, with the approval of the board of county commissioners, receive
-compensation, paid for from funds established by the shetiff's county for this purpose, in the same manner and amounts
as if carrying out the powers and duties of the office of sheriff.

Appointed sheriffs shall attend the first basic training course conducted by the Ohio peace officer training
commission pursuant to division (A} of secfion 109.80 of the Revised Code within six months folowing the date of
appointment or election fo the office of sheriff. While attending the basic training course, appointed sheriffs shall receive
reguiar compensation in the same manner and amounts as if carrying out their reguiar powers and duties.

Five days of instruction at the basic training course shail be considered equal to one week of work. The costs of
conducting the basic training course and the costs of meals, lodging, and travel of appointed and newly elected sherifis
attending the course shali be paid from state funds appropriated to the commission for this purpose.

(E) in-each calendar year, each sheriff shall attend and successfully complete at least sixteen hours of continuing
education approved under division (B) of section 109.80 of the Revised Code. A sheriff who recelves a waiver of the
continuing education requirement from the commission under division (C) of section 109.80 of the Revised Code
because of medical disability of for other good cause shall complete the requirement at the earliest fime after the
disability or cause terminates.

(FX1) Each person who is a candidate for election to or who is under consideration for appoiniment to the office of
sheriff shall swear before the administrative judge of the court of common pleas as fo the truth of any information the
person provides to verify the person’s qualifications for the office. A person who violates this requirement is guilty of
falsification under section 2821.13 of the Revised Code.

(2) Each board of elections shall certify whether or not a candidate for the office of sheriff who has filed a
declaration of candidacy, a statement of candidacy, or a declaration of intent to be a write-in candidate meets the

hitp://www lawriter.net/NLLXML/getcode.asp?statecd=OH&codesec=311.01 &sessionyr... 10/14/2011

A-3H



LAMCTHAKCT - DTOWST . Adpv UL J

qualifications specified in. divisions (B} and (C) of this section.

{G} The office of a shetiff who is required to compiy with division (D} or (E) of this section and who fails to
successfully complete the courses pursuant to those divisions is hereby deemed to be vacant.

(H) As used in this secfion:

{1} "Qualification date” means the last day on which a candidate for the office of sheriff can file a declaration of
candidacy, & statement of candidacy, or a declaration of intent to be a write-in candidate, as applicable, In the case of a
primaty election for the office of sheriff; the last day on which a person may be appointed to fill a vacancy in a party
nomination for the office of sheriff under Chapter 3513. of the Revised Code, in the case of a vacancy in the office of
sheriff: or a date thirty days after the day on which & vacancy in the office of sheriff ocours, in the case of an appointment
to such a vacancy under section 305.02 of the Revised Code.

(2} "Newly elected sheiiff' means a person who did not hold the office of sheriff of a county on the date the person
was elected sheriff of that county.

History. Effective Date: 12-00-2003
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No. 3516 P

§ 311,01

$ 311 .Ql Qualificatigns for sheriff; basic

tralning course; continulng cducation, .

« (A) A shrill shall be elected quadrennlally in epoh
county. A shedlf shall hold office for a term of four

years, beginning on the flrst Monday of January next

after the sheriff's election, . ;

" (B) Exceptas otherwdse pmvided in this sechon, no

person Is cligible to be a candidate for sheriff, and no
arzon shall be elected. or appolnted to the .office;of

&eﬂﬂ, ypless that person meets all of tha. following

' ra?ulremcnls:

1) The person is a cltizen of the Unlted Statas, -
+(2) The person has been a resident of the vounty in
which the person.ic.a candidaté for ot [s sppointed to
the office 0f sherifl for at ledst pna year jmmediately
prior to, the:qualification dats. . A
- (3) The person has the qualifications of an elector ss.
speclficd ln section 3503.01 of the; Revised Cods and
Hag complied with all applicable election laws.
» {4) The person has been awanded a high school di-
ploma ot & csriiflcats of high schoolequivelence issued.
for schievement of specified mintmum scores on the
general edueational development test of the Amcricdn
founcll on education, - . n oy AT TG s
(5) The l:;.rxon has not bean convicted of or pleaded
ullty t6 & felony or any offénst involving maral tyrpl-

any other state or the
Uiilted States, and hias not beeti copvicted of Or‘szt:lda&
gullty 6 offense that is i Thisdemeanor of the first
dégres under the laws of this ifate or an offense under’
the laws of any ather state or the Whnited States that’
cariigs a ponalty that is substantis f'equivalent to the:
;l'ﬁlalty‘for a misdemesnor of the frst degree under
g-Taws of this state, sre ‘

{6) The peszow has been Anjgexpririted and has been:
the subject ofa search of local, state, and nationzl Anger-
piint fles to-disclose an crimingl Fbdord. Such Anger.,
prines shell be taken under ¢ dly ctioh of the adminisy
tratlva judge of the court @ commén pleas who, prior
to the spplicable qualification date, shell notfy the
board of elections, board Of'ﬁj.]ph copmiteloners, o
it prijper palltical party,

s5- applicable, of the judge’s findingt. '+ i
(I:l?) “The persoit has preparéd a'complete histery of
the person's places of resldence for a period of six years
Imraedlately: preceding the qualification: date and a
compléte history.of the person’s Iaces.of employment’
for a period- of stx-yoaxs ‘imme iately preceding the’
qualification daté, indicating the rigrne-and address off
each employer and the period of:time empldyed by
that employor. The residence and employment historlest
shall be filed with tho sdministrative judge of the court

of common pleas of the county, who s iall forward them

with the findings under division (B)(6) of this section
to_the appropriate board of elections, board of county
commissioners, o7 county” centrel committee of the-
firaper political pariy prior to the appliceble gualifica:s
ton dste. e .
{B)-The person meets at lesst one of the [ollowing-
conditions: . :
. (a) Has obtained or held, within the four-year pesiod
o -fmmedlately prior to the qualiflcation date, 2
valid busie peace uﬂ‘?cer certiflcata of training issued

mparsble ageney of

CHAPTER 311: SHERIFF

by’the Ohio peace officer Eraining commisslon ot has
Beon istapd & certificate of fraining pprsuant to seetion
g:riod ending immediatly prior to the qualifieation
ate, hag been om oyed as,an appointes pursuant to
seetion 5503.01 of the Revised Code or as a [ull:timg
péace ollicer as defined in section 109.71 of the Revised
do perforining duties related to the enforcement of
spatites, ordinances, or codes; . . .
¢ (b) Has obteined orheld, within the three-year gerlod
énding immedlately ﬂ%aﬂor to. the, qualification, date, 3 *
Ul 'Ee_isic peacs offlcer ceitiflcats of training issued
by the Ohlo pesce officer tralilng commission and has.
besn employed for at 1dast the last thiep years prior to
e qualification date as a full-time law enforosment
olficey, as defined in division (A)(11) of section 260101
of the Revised Code, performfng duties relatcd to the
enforcement of statufes, ordlnances, or-éodos, '
*,(9) The person megts at leist one ‘of the following
conditons: jie L - T
“(a) Has et Teast bwo years of supgnysory experlence
a5 8 poace officer at the rank of carporal orm_e. or
his heea inted purmuant to section 5503.01 of the
Reévised and sarved at the rank of sérgeant or
above, in the five-ycar period ending immedistely prior
to the qualification date; . T
() l}:s completed sabisfactorily at least two years af
post-secondary education of the equivalent In semestex’
or quarter hours in 'z cillere’ or university authorized
to confer degrees by the Ohio board of regents o the,
another state i which the college
or unlversity is tocated. _ s
(C) Persons who meet ths requirements of divislon
(B) of this section, cxcept the _téquirémeng'bf diviston
(B)(2} of this section, may. teke all actions etherwiss
neeessazy to comply with division (B) of this’ section”
1 on the apPl.i'cablZ; gualification dats, no person has’
met all the rentiirements of dividion (B) of this section,
then persans who have ctimplled with and meet the
yeqitrements of division’(B) of thit section, except the
requirément of division (B)(2) of this section, shall be’
rahsidercd Qualified candidates vndar division (B) of
this section. S T
“(D) Newly clected sheriffs shall attefid  basic train-
ing eotrse conducted hyithe Ohio officer trainin
commission pursuant to divistan (A} of s=ction 109.8
of the Revised Code. A newly clected sheriff shall com-
E:te not lgs than twé weeks of this course before the
st Manday In Janudry néxt after the shert{Ps electon.
While sttending ﬂ\gl_'{:aslg_ training Gourse, a newly
elected sheriff may, with the approval of the board of
cougity commlssloners, receive vompensation, paid for
from funds established by the sheriff's county-for this
purposs, in the same mannier and amounts as if earrying
out the powers and dutics of the nffice of shenfl.
Appointed sherifls shall attend the [Irst basie training
courte conducted by the Ohio peace officer trainlng
commission pursuant to division (A} of section 109.80"
of the Revised Code within six menths following the
dake of appointment or election to the offlce of sheriff:-
Whilo attending the basic tralning course, appolnted’
sherills shall recelve regular compensation In the samé
iaaaner and smounts 25 if carrying out their regulas:
powers and duties.

§503.05 of the Revised Cods, and, within the foysyear
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Five days of Instruction st tha basic treining course

shall be considered equal to one week of work. The

costs of conducting the basle tralnlng course and the
¢bsts of meals, lodping, and travel ‘of appolated and
newly elected sheriis attending the cotirse shall be patd
from state funds appropriated to the ‘tommission for
thi§ purpose, BEEaR h
' (EI; In each calendar yeir, each sherifl shall attedd
and successfully complete at least sixteen hoirts of col-
tinuing education approved under division' () of sec-
figh 109,80 of the Rovised Code, A sherifl whii Fecelies
awaiver of the continuing eduéation rd§uirement from
thin cammission inder division (GYof yectian 109.86 of
the Revited Code because of mﬁd.u:af disabitity or for
other good catse shall ca':me]ct& the reqiiirament at the
eardlest tifné after the disablllty 8r causc torminates.
(F)(1) Bach perzon who ls & eandidate for ele¢tion
tq or who s undey conisideration for dppointinent to
the bffice of sherifFshall swear before the admintstrativg

judge of the court of common pleas ds to the tath af;my

information the persan provides & verlfy the person’s
quelifitations for the olfice. A person who viplates this
requirernent ic guilty of faliification under seotion
209114 of the Revised Codé’ .~
" (2) Ench board 6f eléetians shall certify whather of
not 2 candidate For the ‘offict of theriff who has flléd
o declaration of candidacy, « statément of candidacy,
of ‘a ‘declaration of intent to be & writesin candidate,
meats the qualifications specified;[a. divisions {B) and
(C) of this soction,, . . =
' {G) The offics of a sherif] who s réquired to comply
with division (D) or (E). of this section and who falls to,
siecessully eomplste the ‘couTses pursuant to those,
divisions & hereby deamed to be. vacant, AN
(H) As used In this sogtion: " .
(1) “Qualtfication date™ means the Jast day on which,
a candidate for the office-of sheriff can Ale a declaration.
of tandidscy, a statément of caididicy, or a declarstion
of intent to ba g write.in candidate, at epplicabls, fn
the caso of & primary elegtion fof the olfoe of sherill:
the last day on whcgapemm may be appolnted to. I}
a vacancy in & party nomjhation, for the office of shexilf,
under Chapter, 3513, of the: Reyised, Code, {n fhecase,
ofa vacancy [n.the alfico of:&_heeﬁur.;.dgm thirty. diys,
fter the day on which a vacancy in the office of sherjff;
occurs, In the case of ap appainfment.te such a vacancy
under section 305.0¢2 of the Revised Codo, ...

_(2) “Newly elegted shedlls means 3 Jporson who dlcig :

viy

nat.hold the office.of sheril of a cqunty on the date,
the person was elected sherlf of that county, |, .

HISTORY: RS § 1202; S&C 1403, 85 +.150; 83 v 351 GG {
£823; 116 v PINT, 184; Buresu of Godé Ravition, 10.1-53; L4k
HL 683 {EfL 0-L1-87), 148 v & 2 (ETF 7.1.96); 146 v F.670 (EIT 1§,
2:90); 140 v i 351 (EIT 1-14-7) 148 v W 283, ER 9.20.99,"

‘The eflactive data is set by section 162 of HB 283,

No. 3516

P.
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Ohio Statutes
Title 27. COURTS - GENERAL PROVISIONS - SPECIAL REMEDIES
Chaptef 2733. QUO WARRANTO

Includes legistation filed in the Secrefary of Sfate's bfﬁce through 9/26/2011, with the exception of HB 218 and HB
224

§ 2733.14. Judgment when office, franchise, or privilege is usurped

When a defendant in an action in quo warranto is found guilty of usurping, intruding into, or untawfully holding or
exercising an office, franchise, or privilege, judgment shalt be rendered that he be ousted and exciuded therefrom, and
that the relator recover his costs. '

History. Effective Date: 10-01-1953
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Ohio Statutes
Title 27. COURTS - GENERAL PROVISIONS - SPECIAL REMEDIES
Chapter 2733. QUO WARRANTO

Includes fegistation filed in the Secretary of State’s office through 9/26/2011, with the exception of HB 218 and HB
224

§ 2733.18. Action for damages

Within one year after the date of a judgment mentioned in section 2733.17 of the Revised Code, the person in
whose favor the judgment is rendered may bring an action against the party ousted, and recover the damages he
sustained by reason of such usurpation.

History. Effective Date: 10-01-1953

Archive
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Ohio Rules

RULES OF CIVIL PROCEDURE
Title VIl. JUDGMENT

As amended through July 1, 2010
Rule 56. Summary Judgment

{A) For party seeking affirmative relief.A party seeking to recover uponh a claim, counterctaim, or cross-claim of to
obtain a dedtaratory judgment may move with or without supporting affidavits for a summary judgment in the party's favor
as to all or any part of the claim, counterclaim, cross-claim, or declaratory judgment action. A party may move for
summaty judgment at any time after the expiration of the time permitted under these rules for a responsive mofion or
pleading by the adverse party, or after service of a motion for summary judgment by the adverse party. If the action has
been set for prettial or triad, a motion for summary judgment may be made only with leave of court.

(B) For defending party.A party against whom a claim, counterclaim, or cross- claim is asserted or a declaratory
judgment is sought may, at any time, move with or without supporting affidavits for a summary judgment in the party’s
favor as to all or any part of the claim, counterclaim, cross-claim, or declaratory judgment action. if the action has been
set for pretrial or trial, a motion for summary judgment may be made only with leave of court.

{C) Motion and proceedings.The motion shall be served at least fourteen days before the fime fixed for hearing.
The adverse party, prior to the day of hearing, may serve and file opposing affidavits. Summary judgment shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories, written admissions, affidavits, franscripts of
evidence, and written stipulations of fact, if any, timely filed in the action, show that there is no genuine issue as to any
matetial fact and that the moving patty is entifled to judgment as a matter of law. No evidence or stipulation may be
considered except as stated in this rufe. A summary judgment shall not be rendered unless it appears from the evidence
or stiputation, and only from the evidence or stipulation, that reasonable minds can come to but one conelusion and that
conclusion is adverse to the parly against whom the motion for summary judgment is made, that parly being entitied to
have the evidence or stipulation construed most strongly in the party's favor. A summary jadgment, inferlocutory in
character, may be rendered on the issue of liability alone although there is a genuine issue as o the amount of damages.

{D) Case not fully adjudicated upon motion.if on motion under this rule surrmary judgment is not rendered upen
the whole ease or for all the relief asked and a trial is necessary, the court in deciding the motion, shalt examine the
evidence or stipulation properly before it, and shall if practicable, ascertain what material facts exist without controversy
and what material facts are actually and in good faith controverted. The court shall thereupon make an order on its
journal specifying the facts that are without controversy, including the extent to which the amount of damages or other
relief is not in controversy, and directing such further proceedings in the action as are just. Upon the triat of the action the
facts so specified shall be deemed established, and the trial shall be conducted accerdingly.

(E) Form of affidavits; fusther testimony; defense required.Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated in the affidavit. Sworn or certified copies of all papers or parts of
papers referred to in an affidavit shall be attached to or served with the affidavit. The court may permit affidavits to be
supplemented or opposed by depositions or by further affidavits. When a mation for summary judgment is made and
supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials of the party's
pleadings, but the party’s response, by affidavit or as otherwise provided in this rute, must set forth specific facts showing
that there is a genuine issue for trial. if the party does not so respond, summary judgment, if appropriate, shalt be entered
against the party.

(F) When affidavits unavailable.Should it appear from the affidavits of a party opposing the motion for summary
judgment that the party cannot for sufficient reasons stated present by affidavit facts essential to justify the party's
opposition, the court may refuse the application for judgment or may order a continuance to permit affidavits to be
obtained or discovery to be had or may make such other order as is just.
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(G) Affidavits made in bad faith.Should it appsar to the satisfaction of the court atany fime that any of the
affidavits presented pursuant to this rule are-presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the amount of the reasonable expenses which the filing
of the affidavits caused the other party to incur, including reasonable altorney’s fees, and any offending parly or atiorney
may be adjudged guilty of contempt.

History. Effective: July 1, 1970; amended effective July 1, 1976; July 1, 1997; July 1, 1999,
Note:

Staff Note {July 1, 1999 Amendment)

Rule 56{C) Motion and proceedings thereon

The prior rule provided that "transcripts of evidence in the pending case” was one of the items fhat could
be considered in deciding a motion for summary judgment. The 1999 amendment deleted "in the pending
case” so that transcripts of evidence from another case can be filed and considered in deciding the maotion.

Staff Note (July 1, 1997 Amendment)
Rule 56(A) For party seeking affirmative relief.

The 1997 amendment to division (A) divided the previous first sentence info two separate sentences for
clarity and ease of reading, and replaced a masculine reference with gender-neutral language. The
amendment is grammatical only and no substantive change is intended.

Rule 56(B} For defending party.

The 1997 amendment fo division (B) added a comma after the "may” in the first sentence and replaced a
masculine reference with gender-neutral language. The amendment is grammatical only and no substantive
change is infended.

Rule 56{(C) Mofion and proceedings thereon.

The 1997 amendment to division (C) changed the word "pleading” to "pleadings” and replaced-a
masculine reference with gender-neutral language. The amendment is grammatical only and no substantive
change is infended. '

Rule 56(E) Form of affidavits; further testimony; defense required.

The 1997 amendment fo division (E) replaced several masculine references with gender-neutral
fanguage. The amendment is grammatical only and no subsiantive change is infended.

Rule 56(F) When affidavits unavailable,

The 1997 amendment fo division (F) replaced several masculine references with gender-neutral
language. The amendment is grammatical only and no substantive change is infended.

Rule 56(G) Affidavits made in bad faith.

The 1997 amendment fo division (G} replaced a masculine reference with gender-neidral language. The
amendment is grammatical only and no substantive change is intended.

hitp://www lawriter.net/NLLXML/getcode.asp? statecd—OH& codesec=56&sessionyr=20... 10/14/2011
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Ohio Rules

Ohio Rules of Evidence

Arficle 7. OPINIONS AND EXPERT TESTIMONY
As amended through July 1, 2007

Rule 701. Opinion Tesfimony by Lay Witnesses

If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to
those opinions of inferences which are (1) rationally based on the perception of the witness and (2) helpful to a clear
understanding of the withess' testimony or the determination of a fact in issue.

History. Effective: July 1, 1980; amended effectively July 1, 2007.
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AFFIDAVIT OF LEE SPIEVACK

1. Iam an adult and not under legal disability. Thave been sworn and
cautioned as to the import of this affidavit. A copy of my resume’ is attached

hereto and incorporated herein by reference. _
2. Iam the former owner of Technichron Technical Institute, Inc. .

%\L] 1 On was accredited ‘hv +tho Aﬂnmﬂi'ﬁ*nrr Commission of 'H'IF‘

Natlonal Asstia on of Trade. and Technical Schools (a-ﬁue-am_accumte—eepy'of
he cortificate of accred rn 115 atta hed her )andapprovedbyﬂIEU.S

Depariment of Education Inshtuhon 2. g1b1]1ty Branch. This credﬂmg agency -
had guidelines more stringent with regard ,-,_-,_ Feere m'uon than thg Ohio board

of regents at the time period appli .-*'.'"" Dwayne Worsiing er’S attendance at
Technichron, The StateBoard of Sétiool and Co]lege Reglstrahon Vi under the
auspices-of umbrella of the Ohio board of regents durmg the time periods "

4. Technichron possejséed a Certificate of Registraﬁon from the State
Board of School and College Registration during all periods applicable to
Dwayne Wenninger’s attendance at Technichron (a certified copy of the
Certificate of Registration is attached hereto).

5. Dwayne Wenninger attended Technichron on a full time student basis
for the period from August of 1986 through October 23, 1987 completing a course
of study in robotics and received a diploma. Dwayne Wenninger, by his full time
attendance at Technichron attained more than two years of post secondary

education.
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Affiant further sayeth naught.

Lee Spievack

Sworn 4o .and subscribed before me on FF(%’#HKC,V _‘i___, 2003.

V4 v .
Notary Public

N Tammy L. Dillinger

otary Public State.of Ohlo

My Commission Expires 032 -20¢3
Recorded in Brown County
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COURT OF COMMON PLEAS

BROWN COUNTY, OHIO
State of Ohio : Case No. CRI 2020 2234
(Judge Ringland)
vs
: AFFIDAVIT OF JAMIE
Dwayne Wenninger | ~ CALLENDER

Defendant

I, Jamie Callender, being first duly sworn and cautioned, do depose and
state as follows:

1.Twas adn'utted to the Bar of Ohio on November 9%, 1992 and I have
practiced law in this State since that date;

2, Iam a member of the Ohio House of Representatives representing the
62nd House District and I am presently serving my fourth temm; '
3. During the period from January 2001 to December 2003, I was the

House of Representatives member of the Ohio Board of Regents sexving ex officio;

Remeé@eée-seehen-ai—l—me)@gb),l offer this affidavit based upon the totality

of my experience, that is, as a Member of the Ohio House of Representatives; a
former member of the Ohio Board of Regents; and as an attorney atlaw licensed
to practice in the State of Ohio;

5. During the periods of time applicable to the facts of this case, that is,

Exhibit B
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from 1987 when 'Dw-ayne Wenninger received his two year diploma from
Technichron Technical Institute through December of 1999, the Board of
Proprietary School Registration (formerly known as the State Board of School
-and College Registration) was under the umbrella of the Ohio Board of Regents.
Further, at the time that Dwayne Wenninger received his two year diploma from
Technichron Technical Institute, proprietary schools were authorized to confer
two year post secondary education diplomas and associate degrees. In reviewing
the Certificate of Registration of Technichron Technical Institute, Inc. as effective
from August of 1986 through Au gust of 1987; the Affidavit of Lee Spievack; and
the diploma of Dwayne Wenninger, it appears to me that Dwayne Wenninger’s
education met the educational standards set by R.C. 311.02(B)(9)(b) to run for
Sheriff in 1999 at the time@at he received his diploma from Technichron
Technical Institute as having two years of post secondary education atan
institution then authorized to confer degrees and diplomas by the Ohio Board of
Regents as the State Board of School and College Registration functioned under
the umbrella of the Ohio Board of Regents at the time that Dwayne Wennmger

received his two year diplom _A
6. _Lwould cbservethattheletter-that Presecutor-Greriiart received-from

the-Board-of-Regenis-dated October4,2002-0Ver the signature of Shanie De&earme

is deceivg that nowhere does that piece of correspondence :?s’the
question presented>was Technichron Technical Institute, Inc. atthe time periods

- applicable to this dispute, aBleJg confer two year post etdndary education
diplomas certificates or degrees. The'ts s, at the time that Dwayne Wenmnger
obtained his diploma from Techmcho '- titute, Inc., that Institution
not only was in good standing witl the State Boaxd of Sk gol and College

Registration but was als¢ accredited by the National Associations Trade and
Technical Schools(NATTS), a national accrediting body. NATTS was 18 '—
the U.S. Department of Education and, as such was a nationally recognized
aceréditing agency that complies with R.C. 311.09(B)(9)(b) 25 a comparable

A=
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7. 1believe that Dwayne Wenninger met the substance of R C
311.10(B)(9)(b) at the time that he circulated his petitions for candidacy as well as
at the time that the petitions were presented to the Brown County Board of

Elections. |
Afhant fu.rther sayeth naught. - /@W\/

e Callender

Sworn to and subscnbed before me thngé s day of February,

%/MW/ 4. B/Lc W)

Notary Public

2003.

KATHERINE A. BRIGGS
Notery Public - State of Ohla
- My Commisslon Explres June 20, 2005
Racorded In Geauga County
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