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fC,'Sr the Eury to de£^id..^^c? '.^p,',t^ ithcza'' C"\th4.r`o'ra@C? i"'tdiC°`'t•snt b?'ing
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IN THE COUR'.I' OF APPEALS OF OHIO
STXTH APPELLATE DISTRICT

WOOD COUNTY

State ex rel. Roland Nickelson Court of Appeals No. WD-11-039

Relator

V.

Alan Mayberry

Respondent

Roland Nickelson, pro se.

DECISION AND JUDGMENT

Decided: AUG s i z0n

HANDWORK, J.

{¶ 1) On June 24, 2011, relator, Roland Nickelson, commenced this mandamus

action against respondent, Judge Alan Mayberry, to compel the judge to reverse his

decision denying Nickelson's May 17, 2011 petition for postconviction relief.

{¶ 2} The relevant history of this action is as follows, In February 2006, a jory

found Nickelson gui_ on three countso£kidnapping, onecoaa,.t vfroEsbe.i,ong-coi;nt of

1.

JOURNALIZED
COURTOFAPPEALS

AUG 3 1 2011
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I,..:....,^^.=^

I I HEREBY CE771Fy T^T

CD ^ THE ORIGINAL DqqUMEN7^UE AND CDRRECT

^^^ ^ RT, BOWLIN G REEN pHDIDOCo.
THI G.ERK OF COURTS

DAYOF D P^^RK
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tbel} of drugs, and one count of aggravated robbery. For these offenses, relator received

an aggregate sentence of 28 years and 11 months in prison.

{¶ 3) In September 2008, relator filed a postconviction petition requesting the trial

court to vacate or set aside relator's conviction or sentence. On December 12, 2008, the

trial court denied the petition on the grounds that it was untimely filed.

{¶ 4} In December 2010, relator filed a second postconviction petition, this time

requesting resentencing. On January 13, 2011, the trial court, finding that relator had

been properly sentenced, denied this motion.

{¶ 5} In his May 17, 2011 petition, relator again requested a resentencing hearing.

As grounds for this petition, relator alleged deficiencies in Count 4 of the indictment

against him, for robbery. The judge, in his May 26, 2011 order, addressed these alleged

deficiencies and, upon finding no en•or-and further finding that the matter had been

previously reviewed by this court-denied relator's motion.

{¶ 6} The principles that govcxn mandamus are well established and are as

follows: (1) the relator must have a clear legal right to the requested relief, (2) the

respondent must have a clear legal duty to perform the requested relief, and (3) there

must be no adequate remedy at law. State ex rei. Freed v. McMonagle, 8th Dist. No.

82678, 2003-Ohio-3382, 17. "[A]Ithough mandamus may be used to compel a court to

exercise judginent or to discharge a function, it may not eontrol,judicial discretion, even

if that discretion is grossly abused." Id. In addition, mandamus is not a. substitute for

. :- -app-ea . id. iims, manaamus is not a vehicle 6y which to con•ect errors or procedural

2.
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irregularities in the course of a case. State ex rel. Nelson v. Russo, 8th Dist. No. 96706,

201 I-Ohio-3698, ¶ 6. Relief in mandamus is also precluded where a relator had an

adequate remedy, regardless of whether it was used. Id.

{¶ 7} In the instant case, relator had an adequate remedy at law, through direct

appeal, to contest the respondent judge's denial of his motion. As stated by the court in.

Freed, supra, "[A]ppeal, not mandamus, is the proper remedy for correcting irregularities

or errors in postconviction proceedings." Jd. at ¶ 9. Thus, mandamus is precluded in the

instant case.

(18) In addition, relator had multiple opportunities in the past to raise the

argument conceming the language of the indictment. When relator di.d raise the

argument, both the trial court and this court specifically rejected it. That this court has

specifically rejected relator's argument also means that it is barred by resjudicata. See

State ex rel. Nelson v. Russo, supra, at¶ 7.

{¶ 9} For all of the foregoing reasons, this court denies relator's application for a

writ of mandamus. Costs are assessed against relator. The clerk is directed to serve upon

all parties, within three days, a copy of this decision in a manner prescribed by Civ.R.

5(B).

WRIT DENIED.

3.
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AUG 3 1 2011

VoI.^ Pg.L;^Ap



PAGE 04/04

State ex reI. Nickelson
v. Mayberry
C.A. No. WD-11-039

PeterM: Handwork J

Arlene Sin er 7,

Ste hen A. Yarbrou . J.
CONCUR.

decision is subject to furth der e ng by the Supreme Court ofOhio's Reporter of Decisions. Parties interested
in viewing the final reportedversion are advised

to visit the Ohio Supreme Court's web site at:http:l^www sc. onet.state.oh.us/rod/newpdf/?source=6.
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IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

State of Ohio, 2005CR0361

Plaintiff, Judge Mayberry

Vs.

Roland Nickelson,

Defendant.

ORDER

May 26, 2011

This matter comes before the court on the defendant's request for a sentencing hearing, filed

May 17, 2011 and the memorandum in support thereo£ The defendant argues that the court has not

issued a final appealable order in this matter with regard to Count 4.

The defendant, who was indicted under the spelling Nickelson, but who signs his name as

Nickleson, argues that Count 4 of the indictment contained two separate robbery offenses: one

offense being a violation of division (A)(1) of section 2911.02 of the Ohio Revised Code and the

other offense being a violation of division of (A)(2) of the same section. The defendant argues that

because Count 4 contained language that encompassed both division (A)(1) and division (A)(2) of

the robbery statute and because he was sentenced for a violation of division (A)(1) but not for a

violation of division (A)(2), there remains an unsettled issue as to Count 4 and that until it is

*esolvedY.has--cu=t's j'adgm-anl regard-ingCor::.t-4 rs-.notz na1 a:.dappealabie:

The defendant argues that because he was found not guilty of the aggravated robbery charge

in Count 5, which alleged that he had a deadly weapon on or about his person or under his control

and that he displayed or brandished or indicated that he possessed a deadly weapon or that he used a

1



deadlv weapon dil-ring the commission of the offense constituting Count 5, the conviction ora Count

4, which required either that the defendant had a deadly weapon on or about his person or under his

control or that he inflicted or attempted to inflict or threatened to inflict physical harm on another,

represents a verdict that is inconsistent with the evidence. The defendant argues that because the

Verdict Form for Count 4, which he calls misleading, did not specify whether he was found guilty

of a violation of division (A)(1) or a violation of division (A)(2) of the robbery statute, that a

hearing must be conducted in order to resolve this issue. The defendant fiuther argues that the jury

instructions were improper and that as a result the sentence imposed for Count 4 is improper as a

matter of law. The defendant fiirther alleges that the sentencing entry does not comply with

Crim.R. 32(C). The defendant suggests that until this court issues a final appealable order, the court

of appeals may not review this matter. This court, however, notes that the court of appeals

reviewed this matter in 2006WD0023 and declined the opportunity to review it again in

2009WD0002. This court determines that the alternative language employed in Count 4 did not

cause the verdict rendered thereon to be incomplete. The court fmds that it has issued a final

appealable order as to Cotmt 4.

Accordingly, the defendant's request to be returned to the trial court for further proceedings

is not well-taken and his motion for a sentencing hearing is denied.

So Ordered.

2
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