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euplination of Why This Cas ig a Case of Public or Great General
interest, Iavolves el fomsticutionsl cussticon, and as
a Feiony TasSd, Gran a%ﬁ oportunity to Appeal

scent as 2010, reviewed and decided wpon

1 on at least two separate fronts,
as® that the Wood County Common Pleas
Court snd Sixth Zppellate mismbrict Court of Appesals ars in
rendered by both

confliet with, according to the "lea R
33%?%@ vy 26, 2011} and Court
1

P g
of these Courts in case no, 2008 CR
of Appeals Case No, W 1030 {8ug., 3

rentral to this appeal is the q@@ﬁti%ﬁ of whether a Writ

of Mandamus iz the appropriats yahicls when a trial court ve

or delays performing jt's duty or rendering & judgrent? rppeliant
ralies vpon this faurt s "Decisions® in Xenmedy 9. Claeveland
{1248y 16 Chio &

709 NE, 24 17485 State Fx Bel, Carnail v, McCommic, 126 ohio

av, Ird 124, &ﬂﬁ state v, Notestbine 2010, 2010 WL 3450061, to

h
o ipp. Ird 392; Cleveland ¥, rrzabuckoweki (19991,

- answer this guestion affirmatively. In state Px Rel, Carnail

 w, MoCormic, supra, it states a8 £nllows: "We have consisbantly

held that if the trisl court refuses Gpon regquest or motlion
to Yournalize i1t's decision, either party may compel the oot
to act by filing a Writ of Mandamus or writ of Procedends “"be-

cavee" [A2ibzent gmﬁvn@‘zmmtimm'@f the dudgment a pardy cannah

rict Counrt of Appeals appears to ignore the

3
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g
i3
Gt
::s-‘l’r
i
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o

o

in
;‘*? &
g

isg
directive in Hotes 11: *appellant has chosen

i
she wrong legal avenue of relisf; Mandamuz, not direct appeal

is the appropriate action by which to obtain the type of relief

appallate gasks "

‘wating that Notestine was announoe ed in 2010, appsllant
ralied upon the auvthority of Natestine opposed bo the guidsnce
i 2003-0Ohio-3381;

of Skate Ex Rel, Freed v. MeMonagle, Do, 8767E
SRicH Eha Siwth Digtrict Appellate Court of

in it's decision denying Appellants W rit of Mandamuss, a3 the
vehicie to sesk reliasf from the Trial courts Order in cagfe no.

2005 CR 0361{WMay 2Z&, 201%].
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ronflict is also apps

reurt of Appeals disre gaﬁ$ﬂﬁ thi
City

) &
s, 30 535 2008.0hic-460%8: ”qx&ﬁtiag writs of ¥andamos and Pro-
s

cedends o conpel jvdges and Common pless courts to issue senten-
eing entries that complied with Crm. R. 2200} and constitute

%Eaﬁg central to thisz zppeal iz the guestion of whether

a defendant can appeal his case to the appellate court when

the trial court has fsiled to issue & final appealabl
L

that iz in compliance wi rcrm. B, 3I2{CY oxr nok?

~;;

Thiz guestion was answered in the negative by the Eight

piatrict Court of appeals in State of @hi@ v, Banton Wnite,

Cuyahoga County case Do. 83972 (May 2010}, In ¥hite, Biate v,

Paker, 2008.0hic-3330, 893- NP 24 163 was cited in relevant

part as follows: "the Supreme Cou et held that the reguirenents

of Crm, B, 32(C) are jurisdictional and that absent compliance

te Crm. B, 32(C) there can be no final appealable order under

R.C. 2505.62 Td at sy!labus. Baker did not affect long~standing
precedent that says a criminal action is not final for purposses
of appeal until the court has separately disposed of each count
in the indictment.”™ State v, Waters, 8th Dist. no. 85691, 2005~
Ohio-5137: State v, Cooper, Bth Dist. 60, A47496, 2005-0Ohia-754¢:

zpo also State v, Goldberry, 3rd Dist. no, 140706, 2009-Chig-
65029, '
The announcment of Baker appears to make clear a trial

v in regards to isswing final appealable @ﬁd@ﬁ@ for
urpose of appeal; which then val s the guestion of a trial
courts doty in complying with Crm. H. 320y, Iwn this vegarsd,
crm. R, 1200 rveads asz follows: “Crm. R. 32{T}) imposes on 3
S

rrizl court z mandatory duty to set forth the verdict of it's

findings as to sach and evary charge prosecuted against an aCCusS-
ad, and failure to a0 renders the iudgment substantially Fefici-
ent under the rule, In absence of a signed soprnal entry reflect-
ing the courts f“liﬁga as be sach charge, the ordey of the court
ig interlocubory.” Cleveland v, muckworth, 2002 App. no. 72658
atate v, Brown, S6¢ WE, 24 1068; and State v, Lupardus, 2008.

Ohin-2660
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pr which complied with
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i
to set forth the verdict of it'se findings for the oharge of
o

robbery in violation of RO, 3917,07

ictm
on May 17, 2011, pursuant to the Bth pist, announcesent in White,
&=

9
s

voellant reguested the Trial Cour 1
2 which the Trial Court denied, Sse czse no, 2005 Ow G161,
dey {May 26, 20111,

eurspant o this court dscizion in Nobestine,
hiatan - L R
i

;15

&
Filed a Writ of mMandsmus to the 59 Dist, Appellate Court,
&

&

th
bt citing Freed, the Writ was denied, Sse Court of

o

g

caze o, WD-11.032 g%ug@ 21, 20111, Appellant now ask this Courd

s zmebble thiz rconlict and rendey it's decizion.
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appallant, Boland Nickleson w v
of Robbery in wiolation of B.7, Title 29, section 291%.02 23413
and {2}, Count FPour(d4) of ap indictment which listed seveni T
counts: one of the seven counts being Count Five(s) Aggravated
Rabbery charge. {Ses indictaent}

nn Pehruary %th 2006, the State filed a wotion %o amend
count Fouri{4l of the indictment in order to strike the offending
language of {A}{?} as not to confuse the jury. The Trial Courl
acknowledged and agreed with the State's reasoning for the motion
however, the Trial Court figured that the jury would "sort it
out™ and went on to ultimstely deny the State's mobion to anend

nt Pouri{d}.(8es Pranscript Pgs. 1261231

On Feb., 9tk 2006, after the jury first, sent the Trial
fourt a letter reqguesting clarification as %o how they should
go abont weighing the svidence and
subsection ¢f Count Ponr {@f:ﬁﬁﬁﬁw
mount, the jury uwltimately

robhery in Count Fourf{dl as charged in th
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On My 17, 2011, for the fﬂmi @"m"m Eppwella g metion with the
Wood County Commcn Pleas Cowrt requesting the Trial Court to issue a final
sposslable ordér by ﬁ‘ﬁ&?ﬂ*&&‘f}mﬁg kim in orwepliance with the smandabtory reguire-
ments set forth in Crm. %o 32{C).{Sce reguest filed 3.17-11}
Om May 26, 2071, the Trial Cowt, without citing ary avtorities, denied
ﬁgmh&m@ raguest by first, incorrectly clsiming to have met Fhe CTrm, R,
IZTY veouirsments, thus having properly issued a final sppesiable order;

secorsd, the Tﬂ:m'ﬁ Court claimed not to recoondize the duplicitous ervor in
Comt Foue{ ‘*E charges; and thirvd, the trial court irworrectly claimed thet

the issues raised in the May 17th “??f*aqum% to be Resfesentad” weve isves
Phat Apmellant had previously placed befors the Sixth Dist. Appellate Court
for review in case no. 2006-90.0022, and sgadn in case po. 2000900007,
On June 24, 201%, Appel «L%Ht Filed & Writ of sandamus with the Sixth
Dist, Apcellabte Court regesting that court to m@ml the Trial Court to resen-
tence him in compliance with Con, R, 32{C%,
on Bug. 31, 2011, the Sixth Dist. Appellate Court rendeyed it's Decision

and Jrlosent in this setter demying ﬁm‘i Jant'e Wit as nob bedng the vehiiclas

in which to find remedy., Abpellant now purspes remedy hevein this Appesl
o this Supress Court of Ohido,

Here, it should be nobed that the issues raised in the Trial Crourt on
May 17, 2011, case no. 2005 CR 0387; the issuves zaised in Wrib of MBndiamnis ,
case no. W-11-03%: and the issues contained hersin this Chis Suwpreme Coord
Bppeal, hove never ben raised by Appellant in ﬁmy other action, collatersl

ot obtherwize, price to May 17, 2017,



apgument In Supoort of Propositions of Tase

Procosition of Law Mo, IiThe Tyial Cowrt Failed to Jgsue 3 Final Bprealsble

Ordsr Whan it Failed to Coeplv With Com,

R, 3I2MCY by Journalizing it's Finding
for the Ceamt of Pobberv in Viclation of R.C, 2911 02(BY (2 of the Indictpent

There can be absclutely no argument about whather or not Eppellant vas

arcused of, and held to anwwer the charge of robbery in violation of R.C

5911 02{B}(2}, Both the indictment and Bill of Particulares flzmly charged
<

it.{See chargin instruments?

However, where the record reflects the existence of R.C. 2011, 02{23(2)
throughout the entive trial proocess, the record iz completely silent in regard-
s +o the turye verdict or the Trial Comrts f‘«mﬂwfﬁ eorcerning the 2911,02(2)-
{23y charge or how it wes disposed of.

thio Constituviion provides for a Jafendant the 'ﬁ:‘i@hﬁt to an appeal undst
the due process protection of the 14th rmencksent, Pubt there oan be no appezl
where no Final appeslable order, or finel judgment have been izsued, Ses
Shatre v, Baker 119 Ohio St. 3rd 197; Btate v, Goldsberry 3rd Dist. 14-07-
n6r and U.S, v, Leichter{1998} 160 F. I 33, _

e izl Court committed plain error when it Tailed to issue a Firal

appealable ovdsr which was in compliance with the mandabe of wall established
and long-standing law-Come R, 32{C). City of Cleveland v, Scully, 1994 WL
745898, -

Plain error exist where there is deviatio from a legal role, erroy i8
vieus an the face of the vecord; and the evror affects a substaytial right.
State v, Payne 2007-Ohio-4642 The Trial reourt deviated from the legal rule
of Crm.B. 32{C). The fact that first, the indictment charged R.C. 2911.02(3

£2): second,, the State motioned the Court in regerds to 2911.02{R)(2); and

uyltimately, the jury addressed the Court during Asliberations with ooncerns
about 2011.02(A3(2) costitutes the error as an evpor which was cbvious on
the Facs of the record, Further, the error affected the appellant’s right

o spmeal 3 final appealabls order.

Proposition of Law No, IT3The Trial Court Abused it's Discretion When it

Failed to Grant the States Motion to Pmend, Count Four{f) of the Indictment

Mae b0 Cowvr Four's(4) Dunlicitous Nabwre and Offending languags: Which Thayoes

) o o ‘ M
Multiple Offenses in a Single Count of the Indictment

o S

L a™



The charging instruments in this case were claarly auplicitous. {Ses

L

charging instuments) The Secvoetowmns Law Journal speaks in denth of the many

hazavds that mey occure and violate a defendants rvights as a result of a

hEh

obviously the State recognized the dangers of Count Four's(4) duplicitous
charges and filed a motion to amend Count Four(4} of the indictment. (See
Trans, Pg. 126128} 7

The Covernment may oorrect a duplicitous indictment by electing the

vasis upon which it will continue. Ceorgetown Taw J wvrnal, also ses

&

7.5, v. Ssvoires, 430 ¥4, 3rd 347, ITT{6th Tir. 2008

T responge to, and in ackrrwmledgment of the State’s motion to gyt

Comnt Four{d) of the Indictment, Judoe Mayberry states in velevent part,
as follows: _ |

Conrts "Mamove what might be otherwise confusing for the Fury, " {Ses
Trans, Pg. 128 T.12-16) '

Conurte T *‘}*mw: the Court hes copfidence in the jury's ability to sort
it ent, and for uws to properly define in our instruction to the
fupy the sltermabive to them in the slements."(See Trans. Po.

128 1M, 5-9) |

Consecuently, as a vegult of the Trial Court denying the States reasoil-

able motion to avend Count Pour{d) of the indictment, and the Trial Court's
srror in failing to charge the Jury with an instruction that wonld cure the
duplicitous exror in the indictwent, the jury ultimstely returnsd a general
verdict of guilty as to Count Pour's{4) duplicitous charges in the indictment;
which constitutes a violation of Appellant's rights in regards to each of

the hazards the Cecrgetown Taw Journal speaks of.

mue Yo the unrsasonable, arbitrery and wnoomscionzble attitede of the

Trial Court, where protecting the rppellant's rights ave comesrned, Appellant
ocsr stands convicted and zentanced of -4 charges in Count Four{4} of the
indictment that it's vnclesr whether or not the jury ever reached & guilty
verdict for. Appellant insist that the ervor complained of in this argument

Gk i

werld not only change the degree of his conviction Pt wonld also affect

the time of his sentence and relief eligibality.

Provosition of Law Mo. YIT:The Trial Court Cormibted Plain Frror Yhen it

Tailed to Charoe the Jupy With an Insbruction Which W 21 Core the Brror

That Ceunt Fouri4) Puslicitous Language and Moltiple Statues Canged




The Sixmkh Buerrdnent to the Tnited State Constitution require unaniminity

and 3 tary pust be oroperly instroctsd in order to achieve 1f, UsSs ¥ Patereash
4 & & e -

768 ¥, 23 64{33 Cir.}. When it sppears... that there is genuine possibility.

of tury confusion or that a conviction may ootur as a result of different

jurar's concluding that the Defendant memprithed Jifferent acts, the genersl
unandmity instroction doss not suffice, T covect any potential confusion,
the Trial Céurt sz: mgnert the ogeneral instruction o engare the JuEy
understands it's duty to agres on a parbicular set of facts, Stabe v, Johnmon

545 NP, 28 636 oiting Gibsop 552 7, 24 453,

B review of the record will reveal that the Trial Cowrt, pricr to denying
the State's mobion to smend Count Pour{4} of the indictment, stated:
Coprte "Veur asking to delate there from, have a deadly wespon on ov
ahout his person or wnder his ermbeol P Trans., Dy, 127 IR, &)
Counts "If the Court would not grant thet swendment it's charged in
the alternsrive so the fury, it would-- all it wonld do is clean
up the langoage and remove what might be otherwise confusing
to the Sury?™(Trans Pg. 126 LN, 12-18)
after acknowledgment of the potential confusion that Count Pour(4) would

cause the jury, without the requested Meendment, the Txdal CTourt goss on

to conclude the following:

Conxts T guess the Court has confidence in the jwry's sbility to be
able to sort it out, and for ve o properly define in our inshrue-
rions to the jury the slternative to them in the elements.”(Trens
Po, 128 1N, 6-21

This Court may review the record o determine the sufficlency of the

sventual instruction given to jury, but it's apparent from the questicn the
jury submitted to the Trial Court during Jdaliberations, an? the jury's verdict
of "amilty in Count Four(4} cherged in the indictment”, the instiuction failed

te ensure that the fury understond it's duby of reaching an agreement voon

e = . I p—— o S . » -t ™ P -
s perricular set of facts. The jury's question to the Trial Couwrt was as
follows:

Court: "We have a guestion from the jury which states" "Dees quote,

attempted to inflict or thrasten to inflick physicel harm on

smcrRer” et quote “Withoot » weapon or ordipance fulfill part

£ in Count Four{4)?" {Trans Pg, 197 1N, 5-9}

slao soe verdict form o determine whether or not Comnt Four{4! "as

o
\ E : o3 SOy W | Y o L QU N o PE: S o ey R g
~harced in the indictmont™ sufficiently sets forth 2 parbicular set of facts




b

for the iury ko

meide upon without edther the indictmant beirg anendsd,

e

vhe inetrockion being augmented, or the verdict form being altered to specify

a particular degrase of the offense charged, (Tobbery}

Provosition of Law No. IV:The Bvidence Offered ab Trial was Tneufficiend

and Bogainst the Manifest Welght Yo Support a Conviction for Pobbery in Viola-

tien of B0, 7911,02(A5 01 0ith a Deadlv Weapon)

Pursuant to the determinations and guidence of well astablished long-
standing case law precedent, found in Stae v, Jenks{1781} 574 NE, 22 492
L .

and Stabe v, Thowpkins(1997) &78 N8, 24 541, Zppellant urges this Court o

consider the circumstances of this case, evidenos offered at Trisl, the slew
ants that must be proven beyond a reasonable doubt, witness credibility,
and reasonable inferences to determine whether, in resclving conflicts in
rhe evidence, the jury clesrly lost it's way.

I Courd Fourf4) of the indictwent, Rppellant was charged with both
_‘R,,{E@ 2911, 02{A3 {1} and R.C. 2911, 82{23{2). T Count Five{S! of the imdictment,
rppellant was charged with B.C. 2001.01(RY(7}. Both R.C, 2917,02{8)07} arel
w2011, 011 recuire the employmernt of a deadly weapon during the comae

ission of the crime, However Count Pive's{5) 2911, 01{8){1) charge speciiied

the wse of a handgun, Count Five(S) charged and specified the use of a2 handagm
actiyall

basmed sole on the state key witnesses testimony off secing and heing

threatensd with a "black or dark Buish colored handgun Suring the robbery.”

Because the vewed clearly reflects that theye was absolubely no evidance
offersd that svpports the thecry of the orime having been comnitted with
some other form of deadly weapon, the "not guilty” verdict reached by the
Sury in regards to Count F’i%é%}‘fﬁﬁgqﬁ Rorbery charge in violation of RO
2911,02(AM 1} which specified the handoun, was 3 clear indication thabt the
factfinders determined that the Appellant committed the crime by threat to
inflict, atbenpt to inflict or infliction of physical harm on the victim
as fourd in the 2911,02(23(2} statue of the robbery charge, and therefore,
the corerichion forr mi:%ér’;? in *@iéﬁa?;im of RO, 2911 G?f Eya”% lacks sufficient
evidence and i5 against the menifest weight of the evidenwe to sustain the

coerriction,



Propostion of Taw No, ¥ The Veprdict Fopm That was Submitbed to the JTury was

Tomf ficient to Conwvict Arpellent of & Felony of the Second Degres

Crm, B, 27{4} reguires that a verdict foom be wanimsns, It ghall be

in writing, sigried by all jurors coneurring therein, and reburned by the

Jury to the judge in open oomirt. FParther, R,C, 2945, 75(A312) vrequives that

a guitity verdict shall state elthsy the degres of the offense of vhich the
sfender is found guilbty, or thet swh alditionsl elewent or olerents are

present, Stale v, Hobbe, 2008 WL 4192634, Otherwise & guilty verdict constit-

utes a finding of the least Segres of the offense charged, Alsc see State
v, Felfrey BEO NE, 24 735{2007!.
"Eacause the jury instructions did not provide s basiz in law for the

fury b0 reach it's decizion, the courts fadlurs to clarify then constituted

tain ervor.” Wweler v, Mokinley Fraterorises 973 P, 28 1158{6th Oir, 1999}
o LPEase

in the instant case, Sppellant failed o dbiect to the erronecus verdict
Formy however, the Indictment and Bill of Particulars both were duplicitous
for Count Foor{4) of the Indictment, and rhe 4ury evertually expressed the
obvious confusion that Coomt F@zmea'{ 4% z‘}u?l icitous charges cavsed, it constit.
uted plain srrer when the Trial Court still wressonsbly failed o charge
& proper instructicon which would cure the grror, or oltimatslv, covrrect the

verdict form Yo specify & degres of the offense charged,

Cemelusion

Appellant has oleariy pointed out the Trial Court's error in failing
te lzsue s Tirsl appsalable order which complied with Cram. B, 32{C. In point-

ing cut the Trial Court's error, Appellisnt demonstrated how the Trial Court

olozsrly shused it's Jdiscretion when it wwessonably, arbitrarily and unconsoi-
onsbly first, dended a most ressonable and most necessary mobion to avend
Count FPourid) , filed by the state in order to probect the inkegrity of the
omellant's trial process and due process right: and second failed to charge
~Ehe jury owith an dosteoaction that was sheolutely necessery and mardatary

in arder to cure the initial error in which the Trial Cowrt commitbed byy

3
derwing the State's motion to armend Count Pour{dl of the Indictmend,
-X -



h}

Further, Appellant shows how this erver committed hy the Trial Couel
ultimately affected s conviction and sentence wheve the jury lost it's
way Gue to an lodichtment that was Splicitous, an instruction that was sobi-
guous and general, and a verdict fovm That was clearly misleading and resched
a werdict of guilty in Count Four{d)] of the Indictment that was zgainst the
manvifest weight of the evidence and wisupported by sufficient enoush evidence

o sugtain the convichiom,

Certificate of Ssrvice

T cartify that a copy of this Memorandom in Support of %oland Nickleson's
Notice of Appeal was sant to Counsel for the State of Ohio, Cwen Howe-Cerbers
at One Courthouse Sguare, Bowling Gresn, Chio 43402 by regular U.5. mail
e this (OO day of cotcber 2011 via Suprese Court of Chio 0ffice of the

Clerk, 65 South Frond Street Columbus Ohis 43215.38231

?@“’“‘E@ KGWL{&&@«,\

Roland Nickleson Pro ss
2007 B, Central Ave,
Tolado, Ohio 43508

Ve
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IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
 WOOD COUNTY
State ex rel. Roland Nickelson ' Court of Appeals No. WD-11-039
Relator
V.
Alan Maybery ~ DECISION AND JUDGMENT
Respondent | Decided: -
esponden ecide AUG.$1 200
LI
Roland Nickelson, pro se.
| w oK e
HANDWORK, J.

{1 1} On June 24, 2011, relator, Roland Nickelson, commenced this mandamus
action against respondent, Judge Alan Maybérr_‘y, to compel thé judge to reverse his
decision denying Nickelson's May 17, 2011 petition for postconviction relief,

{92} The relevant history of this action is as follows, In February 2006, a jury
found Nickelson gmlty on three counts of kidnapping, one count of robbery; one count of
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theft of drugs, and one count of aggravated robbery. For these offenses, relator received
an aggregate sentence of 28 vears émd 11 months in prison.

{913} In .September 2008, relator filed a postconviction petition requesting the trial

court to vacate or set aside relator's conviction or sentence. On Deccmber 12, 2008, the
trial court denied the petition on the grounds that it was untimely filed.

{94} In Deéembe:.r 2010, relator filed a second postconviction petition, this time
requesting resentencing. On January 13, 2011, _the trial court, finding that reIafor had
been properly sentenced, denied this motion.

{9 5} In his May 17, 2011 peﬁtion, relator again requcstéd a resentencing hearing.
As grounds for this petition, relator alleged deficiencies in Count 4 of the indictment.
against him, for robbery. The judge, in his May 26, 2011 order, addressed these allegcd
deficiencies and, upon finding no error—and further finding that the matier had been
previously reviewed by this court—denied relator’s motion.

{§ 63 The principles that govern mandamus are well established and are as
follows: (1) the relator must have a clear legal right to the requested relief, (2) the
respondent must have a clear legal duty to perform the requested relief, and {3) there
must be no adequate remedy at 'la;w. State ex rel. Freed v. McMonagle, 8th Dist. No.
82678, 2003-Ohio-3382, § .7. "[A]ithough mandamus may be used to compel a court to
exercise jﬁci,c_nnent or to discharge a function, it may not control .iu.dicia] discretion, even
if that discretion is grossly abused.” 1d. Tn addition, mandamus is not 2 substitute for

appeat. Id. Thus, mandamus is not a vehicle by which to cotrect errors or proceduzal
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itregularities in the course of 2 case. Stale ex re{..NeZson V. Russo, 8th Dist. Na. 96?06,
201 I-tho—3698, 96. Relief in mandamus is also preclﬁdcd where a relator had an
adequate remedy, régardless of whether it was used. Id.

{9 7} In the instant case, relator had an adequate remedy at law, throngh direct
appeal, to contest the respondent judge's dg:n'ial of his motion. As stated by the court in
Freed, supra. “[Alppeal, not mandarnus, is the proper remedy for corrcctlng 1rregularmes
or erTors in postconvxcuon proceedings.” Id, at 7 9. Thus, mandamus is precluded in the
instant case.

{1 8} In addition, relator had multiple opportunities in the past to raise the
argument concerning the language of the indictment. When relator did raise the
argument, both the trial court and this court specifically rejected 11; That this court has
s.peciﬁcally rejectéd relator's argument also means that it is barred by res judicata. See
State ex rel. Nelson v. Russo, supra, at'y 7.

{Y 9} For all of the foregoing reasons, this court denies relator's application for a
writ of mandamus. Costs are assessed against relator. The clerk is directed to serve upon
all parties, within three days, a copy of this decision in a manner prescribed by Civ.R.

3(B).

WRIT DENIED.
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State ex rel. Nickelson
V. Mayberry
C.A. No. WD-11-039

Peter M. Handwork. J.

Arlene Singer, 1,

Stephen A. Yarbrough, J,
CONCUR.

This decision is subject to further editing by the Supreme Court of
Chio's Reporter of Decisicns. Parties interested in viewing the final reported
version are advised to visit the Obio Supreme Court's web site at:

http:/fwww.sconet.state.oh.us/rodfnedeﬂ?source=6.
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IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

State of Ohio, 2005CR0361
Plaintiff, _ Judge Mayberry

Vs. |

Roland Nickelson, ORDER
Defendant. | May 26, 2011

This matter comes before the court on the defendant’s request for a Sentencing hearing, filed
May 17, 2011 and the memorandum in support thereof. The defendant argues that the court has not
issued ; final appealable order in this matter with regard to Count 4.

The defendant, who was indicted under the spelling Nickelson, but who signs his name as
Nickleson, argues that Count 4 of the indictment c&l)ntained-two_ separate robbery offenses: one
offense being a violation of division (A)(1) of lsection 2911.02 of the Ohio Reviséd Code and the
other offense being a VioIatibn of division of (A)(2) of the same section. The defer{dant argues that
because Count 4 contained language that encompassed both division (A)(1) and divisi_o_ﬁ (A)2) of
the robbery statute and because he was sentenced for a violation of division (A)(1) but not for a
violation of division (A)(2), there remains an unsettled issue as to Count 4 and that 1-1nti.1 itis
resolved this court’s judgment re rrdiﬂg—rrge{—};jt—élfi—sne%ﬁna—}—a.ﬂdfarppealab—le.

The defendant argues that because he was found not guilty of the aggravated robbery charge
in Count 5, which alleged that he had a deadly weapon on or about his person or under his control

‘and that he displayed or brandis_hed or indicated that he posses;ed a deadly weapon or that he used a

1



deadly weapon .dlll‘il"lg the commission of the offense constituting Count 5, the conviction on Count
4, which required either that ‘ehe defendant had a deadly weapon on or about his person or under his
control or that he inﬂicted or attempted to inflict or threatened to inflict physical harm on another,
represents a verdict that is inconsistent with the evidence. The defendant argues that because the
Verdict Form for Count 4, which he calls misleading, did not specify whether he was found guilty
of a violation of division (A)(1) or 5 violation of division (A)(Z) ef the robbery statute, that a
hearing must be conducted in order to resolve this issue. The defendant further argues that the jury
instructions were improper and that as a result the sentence imposed for Couﬁt 4 is improper as a
matter of law. The defendant further alleges that the sentencing entry does not comply with
Crim.R. 32(C). The defendant suggests that until tﬁis court issues a final appealable order, the court
of appeals may not review this matter. This court, however, notes that the cou’rt of appeals
reviewed this matter in 2006 WD0023 and declined the opportunity to review it again in
2009WDO0002. This court determines that the alternative language employed in Count 4 did not
cause the verdict rendered thereon to be incomplete. The court finds that it has issued a final
appealable order as to Count 4.

Accordingly, the defendant’s request to be returned to the trial court for further proceedings

is not well-taken and his motion for a sentencing hearing is denied.

So Ordered.

Judge Alan R. Mayberry |
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