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EXPLANATION OF WHY LEAVE TO
APPEAL SHOULD BE GRANTED

Leave to Appeal is being sought ir this case for a determi.nation of

whether appellate counssl's r;:.presentatian could ba classified as

°'a.npffective" when counsel raises nan-meritorious or weaker claims while

allowing stronger meritorious claims to fall to the wayside.

STATEMENT OF THE CASE AND FACTS

PROCEDURAL POSTURE

On April :0, 2009 in case no. 11-0902712-A, Der"andant-Appallant Oohnny

Gamble, along with co-dsfendant, Kelvin Lovitt, was indicted for rap::,

kidnapping, aggravated robbery, and robbery. On September 2, 2009 in cas:a no.

0-0905976, Mr. Gamble was indicted for felonious assault. On September 2,

2009, a bench trial began in both cases, after Mr. Gamble was coerced into

waiving his right to a jury tricxl. During the course of the trial, defense

counsel made Rule 29 Motions for Acquittal which we.re denied by ttie trial

court. The trial continued until October 29, when the trial court returned a

verdict of guilty to all counts for Mr. Gamble and Mr. Lovett. On December

10, Mr. Gamble was sentenced to 18 years in casa no: 0-0902712-A, consecutive

to 2 years in case no. E--0905976, for a total af 20 years. After his

conviction and sentence was upheld by the Hamilton Caunty Court of Appeals

Mr. Gamble filed an application to reopen his direct appaal pursuant to App.

ft. 26(0)• The Hamilton County Court of Appeals' denial of Nlr.. Oamble'=a 26(:3)

application gives rise to this action,



STATIZ^^'^"ENT OF rACrS

On April 3, 2009 in Hamilton County, Ohio, an incident occurred which

resulted in hir. Gamble and Mr. Lovett being arrested and indicted for the

rape, kidnepping, and robbery of Tyson Crawford, as well as the felonious

assault of Tyson Crawford by Mr,. Gamble. Mr. Crawford testified that he met

Mr. Lovett on a gay chat line; he met him in person on April 3. He also

stated he had met h1r. Gamble about 21 years ago and also saw him on April 3.

According to Psir., Crawford, PJr< Lovett sent a text message to him about a

"hookup," and picked him up. The 2 men drove to Mr. Lovetts residence and

proceeded to the bedroom voluntarily. Eventually, h"r, Crawford voluntarily

took off his clothing. He then stated that flr, Gamble walked out of the

closet with a gun and camcorder, stating he told P1r. Crawford he was going to

"get you," apparently because Mr Crawford stola Mr. Gamble's cell phone a

few years hefore. Mr. Crawford then testified that lur. Lovett hit him with a

baseball bet; he then stated Mr. Gamble then gagged him with white socks and

the 2 men raped him while taking pictures and recording the episode with the

camcorder. He stated they did not use a condom. He stated they forced him to

take a shower, but he did not wash himself, as he was trying to preserve

evidence. He stated his call phone and wallet were taken. He testified that

he was blindfolded, put into the trunk of a car, and dropped off after a 10

minute drive. He stated he went to his mother's house, began to cry, and told

his mother and brother he had been raped. His mother then put him in the

bathtub where he cleaned up, despite the fact that he had just testified he

did not clean up in the shower at Mr. Lovett's because he wanted to prese.rva

evidence, Finally, he stated he was taken to the hospital where he spoke to a

police officer. He then took the police officer to the location wh®rc he had
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allegedly heen raped. He admitted he lied to the investigation officer,

Detective Smallwood, about a woman named Tasha being involved and continucd

to lie until his test%mony that day. The video of the incident was then

played, but Mr. Crawford claimed it did not show thc.=rntire a.pisnd^^w.

On cross-•examinat.ion, A"r. Crawford admitte i.onship

with Mr. Gamble 212 years earlier; ha admitted he was going to meet Mr. Lovett

to have sex; ard ha admitted that during the alleged incident, he talked to

Mr. Lovett and Mr. Gamble about having sex with another mari

also admitted he lied because he did not want his family or girl.friend to

know about iZis sexual relations with men.

Drt. Oeff Smallwood testified that he was the investigating officer of the

alleged rape. He stated he spoke with Nr, Crawford who had minor injuries; he

also obtained search warrants for Mr. Lovett's and Mr. Gamble's residences

and G.amb%e's vehicle. He also took statements of the 2 men, as well as

listened to the recorded jail house phone calls between Mr. Lovett, Mr_

Gamble and Gambla's daughter. He admitted that Mr. Crawford had not been

completely honest with him du.rinn the course of the investigation. He elso

testified that he never investigated Mr. Gamble's claims that Mr. Crawford

had sex with man for money,

Mr. Gamble did not testify at trial, but his co-defendant, Mr. Lovett,

did. He stated he had a s,nxual encounter with Mr. Crawford in 20D5 and saw

him again at a gay club in 2007; he also stated that he and Mr. Gamble did

not rape, kidnap, or rob Mr. Crewford because the sex was eonsensual. He

stated no gun was found at his residence by police, and he nevar seen Mr.

Gamble with a gun. He also stated bdth ho and Mr. Garrcble wbr== conrdome durying

the sex.

On October 29, the trial court found Mr. Gamble guilty of all counts and

specifications in both cases.
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On appeal Mr. C,ambli:.'s caunsel even assignments of error. In the

first assignment of error counsel argued that Gamble's Due Process rights

were violated because his indictment for felonious assault eamitted a mans

rea. lJnder the second assignment of error counsel argued that P'Ir.. Gamble's

5th Arnendment right against salf-inerimination was violatecl by tha trial

court's comments regarding his failure to tes`I:ify,. Under both the third and

fifth assignments of error appellate counsel argi.Aed that the avidene< was

insufficient as a matter of law to support his convictions. Ftpp;allate counsel

also challenged the manifest weight of evidr.nce under the fourth assignment

of error. Under the sixth assignment counsel a:r.gued that the trial court

abused a.ts discretion by imposing a santence that was above the maximum

sentence for the most serious of Mr. gamble's offenses, a 1st degree falony

with a maximum of 10 years. Finally, under ground seven counsel argued that

counts 1, 2, and 3 in case no. 8-0902712-A and count 1 in case no. 13•.O905976

d have been merged for sentencing purposes as allied offenses of similar

import. None of these claims proved fruitful as Mr. Bambls'strni'tsonvictiesns

and sentance were uoheld by the Court cf Appeals.

pn March 11, 2011, Mr. Gamble filed an application tc reopen his direct

appeal from the judgement of conviction and sentence, pursuant to Rule 25(9)

of the Ohio Rulas of Appellate Procedure, based on the claim of ineffective

assistance of appellate counsel, State v. Murnahan, (1992), 53 Ohio St.3d 60,

On September 20, 2011 the Court of appeals ruled that Mr. Gamble's proposed

assignments of error would not have presented a reasonable probability of

success had counsel advanced them on appeal and DENIED his 26(6) application.

(Apx.pgs.1 -S)
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ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

PROPOSITION OF LAW 1 1

THERE WAS ERROR IN THE COURT OF APPEALS IN DENYING

APPELLANT'S APPLICATION TO REOPEN PURSUANT TO APPELLATE RULE 26

(B), APPELLANT RAISED A GENUINE ISSUE AS TO WHETHER HE WAS

DEPRIVED OF THE EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL ON

APPEAL.

Pursuant to App. R. 26(n), a defendant in a criminal caee may spply far

reopening of the appeal from the judgement of conviction and sentencc, based

on a claim of ineff>ctS.ve assistance of appellate counsel. Stata v.

Mlurnahan, (1992) 63 Ohio St0d 60, The term "inaff<.;ctive assistance of

counsel" is intended to comprise the two elements set forth in Stric,cland v.

ldashington, 466 U.S. 6E8 (1984), that is deficiency in the representation

and prejudice resulting from such deficiency. In order to be successful on

an application to reopen, the Appellant must prove that his counsel was

deficient for failing to raise the issues he now presents, as well as

showing that had counsel presented those ciaim, on appeal, tl'reru was a

"reasonable probability that he would have been successful," State v.2eGd,

660 N.E.2d 456. In sum, the Appellant bears the burden of establishing that

there is an issue as to whether there was a colorable claim of ineffective

assistance of counsel on app:^^a1. State v, Spiva_, 701 hJ,E0d 616.

1. Under this main proposition of law ara several cisi'^ns as to why appellate
counsel's representation was ds-mfa.cient, Each of these claims will te_
^tClC,^rBSSeCl c5 ^^SifG...C1.HiM." . . . .. . .. . . . . ..



SUB CLAIM ONE:

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
ERROR TRIAL COUNSEL'S INEFFECTIVE ASSISTANCE

In mr. Gamb].e'=a app7.icot.ion to reopen hc maintains that appellate counsel

Wc.^'w I.nu'fif`mctivE for failing to recognize 53,o.v=i'N3;3l 2.8allsa`_'i s7f i"1.°..ffeCt."..Ve

assistance of trial !:ounCae.1..

S7B-SUH C!_AIM GNE^N).

Mr. Gamule first maintains that t3'i.al counsel wus inr'ff=ctive for failing

to file a motion suppress

violation of his Fourth A.mendment rights-

seizure::. u.S. Const. amend 1'U; v, t

u+:^a of evidence nb'i;ain: i.n

w:+:irrnntlGss searches end

347., :357 (1967) (4th

Amendmant imposes presumptive warrant r"equir.:rment fcar searches and seizures);

Gohnoon v. U.6., 33J L'.S. 10v 14-15 (1948) (4th Amendment raquires warrant

Por YearcPa and seizure unless pre-exiat:zng axcPpt.i,on applies„) During the

investigation into the al.legad ropo and kidnapping Detective 3eff Smallwa-ud

monitoring jai.lhouae phnn,v convormet9.cn, heti,!een Mr. G,ambl.e and 'nis

daugh t er and ol=o E;am6l^^^ ° s .:(:auy and Mr. Lcvett. Det, SmAlliaoad 12arned

that Mr. Gamhle'a daughter had possession of e video tape cf the alleged rape

and :,o!ne still photos. Det„ Smallwood .=.ubsequent.ly forced Gamdle'=, daughter

to turn ovor tha ev3.dencea. 3n adjudicating this claim the Court of :cppoaale

simply rstatud that "These challenges depend for their resolution upon

evidence cautsade the trial record. Threrei'ore, the appropriate vehicle for

advancing t:h.::m is a postconviction petiticn." (Apx.pg.7) I.iomnver, this

conclusion is ele3rly erroneous. During the trial Cet. Small3iood testified

ti7c'Tt he :I.i;;t tdk-_.h.o court a, dar, or subpovn<a to illegally obtain

th=: photos and a video CD from Mr. G_,.mi7i.es daughter. The trial court played

the 16-1 house calls where Mr. Gakle told his daughter tii forward th€=se



ii•a^.^:ms tn his attorn=}/, The trial court even ch s+:;. e¢^1 ilr,• Garrble".: cot.inae.l

fnr. not ciajnctinc tca the ,tate';a u^;a nf the ev.idence, prior tr.^ :t.r:.al thr^augh.

chr,innral a motion to eunps'ess, i4ot wciitin,.r, until tr;al begins and

ir G ta the .s1:ate's usa of th<. evi.dr_ncr,:

All of this wa;: moue f the trial rE,?Cord 'c]''id i,rr^.^:iCrE'd. '^-^1e ,r.^nurt

uas 9.r:carr.ecl: in holding oth ^"r. C;u?imbl^'irs ,'ourtPr 1'ME.,IndmGnt

rights iisre clc.arly v>cZated. Anr.i c1ear1.y tha= introduction of thie vid':.:-.nce,

at. tr9.t:;i, tied a crejudieial effect. The crad.i_'oilit:y of the wlleged vi.etirn in

ti5i;s case was shattnred by his own Felf-contrsd9.cting stca tamant::. Had

aapullatrs cr.,t.m>el recognized th,- deficir:rrcies of t.ri=ni .cun=We1 there is at

leae=.t :""rsas:anadhle probabili.t.u" that the appeal mcu'c. havc b-nen sr.icca=s€aful.

SLfB-SiJCi CIAIM QNE(`d);

In his second sub-sub claim T-7r, Gamble rna,intains trial counsel was

ineffective for failing tn abjr.ct ta the str.te's witness Drat. smal7..dood'.s

ca in the courtronm draring tha al.leged victim's tesl-5.mony prior to his

own. It is a we.ll Rstablished nrinci.ple thst ditnesses who hear other's

testimony, prior to there cwn, are highl/ likely to alter t•here arin in ordor

to assure uniformity in tastimony. °1r. Gamhla's tr3.a7. counsel wa4 by idle as

sLstc;'s witness, D°t. 5mallwnod studied allen>sd v3.cti.rn i.,rawfrrd's teetimony

and then coaaported his nwn theret.o. Mr. G=amble°s 5th and 1trth P.mendrnF.rn-t Due

Process rights, as wr,ll Ls his 5th Arnendmr=rrt right to counsel, was virlatsd

ta ni:a substantial prejudice. A;apelJ.ate coi 3nse.i.'s 'FaiL.ire to recognize this

error further compounded the vznlation. in response to hlr., 6amble's claim,

the Gnr.rrt of Appeals again avoided adjudicating this claim by employing the

. . "premise that ":his claim also de.ends on evidenrs outside ihe tr,a.al reccrd.

(Apx.Pc.2) However this corclusion i:, contrar-v t:o the facts and revr:rsal is

warranted.



9UH-S[JµH CLAIh1 © NE(G) :

Lastly, f"r. G amble maintains tha'., iriel counsel failed to ; rci

for trial. Trial counsel first came aboard on or aucit ,7uly E, 1009. Trial

took place nn September 21, 2009. This gave counsel approximately two months

Lo prepare for trial. Although air_. Gomble's trial counsel was fully aware of

the s1le:ed victs".m'm varying accounts of the inci.d>nt, or in fsc;

false statements, he failed to 5..°.cu'Cl3 the vi,ct';,fitis pri.er StstE'9mentF to

errforcemnrrts officers or his grand jury testimony to dwell into the

those untruths. The state's own witness, Det. Smdllwocrd, testified that the

alleged victim, Mr. Crawford, continually lied ztl:out the alleged kidnapping

mnd rape. Although under tha perf'wriTrencc-

strong presw.pt1on" °i:het couns: 9

wide range of reasonable professional as

umption is inspjslicable when

d

has been an "actuel or

const'ructive denial of tha assistance of cuun.scsi altcg:°t,her." " Sd. at 6

This gresumpt5,on taas been us.11a1d in cases whare fi..rial courlsel has fa=

adequately to prepare for trial. n, 477 !!,C. 365, .i 3a

(1qB6) (cnunsel°s failure to conduct any pretrial da,.scov?ry and faz.lure to

file timely supprwssi.on motion was pre,judi

prev:iling professional norms) t",.roreclous. v., '?C

use un_easonoblr-; and below

.3d 1151 , 11 "7(7 t hth

C:.xr.,1990) (coung^1's failure to in'tervi.ew witneases, conduct any :.e;a

research or obtain and review c:ny

Additionally, trial counsel foi ain any medical or DNA experts in

nrd>:=.r to challenge the sutr.'s evidence as to iahethsr. Mr. Crawford had b:=en

raped, Whether his DNA wa recovered in i: ink, or whether t=amEileS urs.,

in fact. !iZtl posi,t.i,.,=, and whether Crawford contracted the di:;ease, see r=..c.,

Pavel v . N 217-17 (2nd (,ir,200'1) (counsel's feliur4; to

s was i.neffec;;ive essb<:rtrsncs)
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fact can!1 mrclic<.i1 rxpert a't trie;l was 9.nA'Pfectiv

because testimony of those witnesr,ems wnuJ.d have rcLutter prnsecu'tion''s

alraa6y weak c sss)

Even if it coutd be, said that none ni" thL=se zraut.ncee of ineffective

ar,sistancp

Ga=:rbIc='s ac

trf 1_r, unsai td ?r:cant r!'s ier, Ctar ule,t v's=?+ t>`+!'y urrk,aCi to

ved h7sn d!_.e or ra=s an

SUB CLAIM Ts10;

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
ERROR SEVERAL INSTANCES OF PROSECUTORIAL MISCONDUCT

SU®-SUB CLAIM TWD(A): "IMPROPER VOUCHING"

Althaugh th.=., line t3a:twt:>.;'.;n p,r.Op,,,r

cla3z'. cnt.ar"t^; havs,3 cnnai:;tpntly found cer ;p

ar.9vocacy is not always

f pro:sacutorial conduct

i.mpropar. Ona typta of action wh9.ch is clascif s4 as. mi.sci.indt.act is uhera.the

orosacutor in a criminal casF vouchas for t?'ro credibility of gcvarnment

witnnssas, see =.g.,

(t'.7rCl6r".3cutClris Ste7tFment.

S

cot!1d not lie on stand

because r1;-i^_"" unci b y ^tnE{ tr.1'1,h^l was i^^̂ inrnps„ r ') °̂  Ji i^ v . cr^,nCa`:5., h7^1 4'^<.if^ 546,^, ._.^..._..__

550-51 (6th Gir."1995) (pres=cutor's statement thai: gE:;vernms!nt witnesses u:=.ra

cr`d_^^"JlE3 i:)p_cCust; untruthful testimony U7auJ.l:i jef?pard17.e ;'7;.Er: `caUrl,L.m.?i'ttt^, Was

improper)

Cr,t.irts genarally use a two prong i:est`, for av:=rluat:ing a defandjnf.'s

-i.ros2cuL,̀CJI'i.al misconduct claim: first, was the p."_`C1st;ctJ";O"': cnndtict d,"tur̀-̂lly

impT:op`ar; sv,3cand, c9id the tnisconduct, taken in context of the trial Gs a

whols, vi.olata the ciE.:fendant's due process .:.gh+.:s. I.1.;. v. C:irter, 236 F,3d

777, "/0:; ^̂r 6th Ci r.21]J1 ) l.n r'7. dd:'.t2+J'Cl to 't.tiS,c tGi7.1 prong "tcsty C£}Lir'k'^,^. la.'"'-bti?

reversed cases whe^°e tha misconduct dcc=.s not vi.ulo.;c: a dcf;,ncJant°s clus

,.'3,^.OC't)S-', r'C7hts l7m1£FvFr reversal W^' -̂..:3 7.I'!tl?nd^d sfJlC.'.ly to d a tEl'E `rLt^f,IrE
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mi,sconduct. eaec IJ,S, -v. Haê' ann*, t: 1 U.S. 4499, 505-07 ( i^r^S';)

1n Mr. C'.}cYlrlFJle's cesoF" the prosecutor m ade statement such r".As Qr. Crawford

(the a:i.legad victim) hure is the person tnG;t is the most cred

dossn't lie 8 bzst wss used," "f°lr. Cr.=wford cama up here anci Lared his soul on

the :itanf..i.'^ Clearly, tf3@st?! 5tC7tf3i1l:3nt5 were improper and 'rLhz`, first p?rt of 'E:hF3

two prong test is uatl.f:f7.ed> AdCl7.'t?onrlly. this 7.9 e c49u£>. WhIF'ae th;:

victims credibzlity uras "ca.7e rletermi.n3.ng, Mr. Crawford destrnyed

credi_biZity by lying to

statraments throughout the

and making sc=:verel contredicti.nrh

and trial stEdges, ThC' ;7rClWecutlOnF;3

to rebuild that credibility hy placing the prestige of the government

behind him by providing p.=:r.sonal as.>urance . of his v

proceedings fundamentally unfsiz.

fimr;ndment Due Process a^i.qlnt:u.

violating Mr. G„r:i;ale's

ndered the

5th i4th

SUB-SU0 CLAIM TWO(B)_: "KNOWING USE OF FALSE TESTIMONY"

St is a well established ma'tter of law: a orosccutor may not knowingly

present false testimony and has a duty to correct that which he knows to be

false, see fdact.ie v. Illinois, 360 0,5, 204, 269 (1959); "fo©;7e.v v. h?olohan,

294 L.S. 103, 112 (1935)(nar curium)

Tri p.ir, Gafi1ale's case, during its opening statement thc prosecution ?rgLie[]

that 1i'ie'l3 (Mr. Crawfcrd) dmscril e to you he wFts beeten with 2,cjun en:.i

bcaten with c bat," "he will tell you tho ac'r'ondent°s stole his cell phone.

cSOth [:itifi3ndantci stole his cell phone and his uinll.Gty'= t!He tileu then ordered

to go into a tr.unk," "Thc f act thor Mr. Cra>'iford gpte into the trunk a1;...

by force, blindfolded cnd tl,i d, his hands were t]..ed.;.- HCIwevC:ry cccord].ng to

Mr. Grawford°s testimony.

Q. iuhcn you got into the trunk werte 7ou still lalindfolded?

P,. Yes

And wau anything ulse on your body tied?

-10-



Tn oddi9:ion, Det. SmaJ.lwood t d;.hat ho n..^-.vsr found any svid.^nce

Mr. Crawford was in the trunk nor did the 5t;tw i ntroduce any evidence

Crawfrard ° s wallet was stolen was heatran with a gun.

N1r, Crawford did testify that as f1r. Car.^,hie @dlV cci7ia out Of thG-'.

closet he stated ;`p7.dn't _ t r ll yo u : ti7eit I was gaa.n.y" t q g0t you?' HOwev=r,

the prosecution had in its possession a medical _sport whsrain he told

medic[il etr?r"f ti^at Mr. Gamble sta..ud 11)1r:ah vou are the one who stolc my

,3ilon:?.'l 'MSu CrawfCrC.' first maintained that he was forced to undr8s:i c".nC<'• have

sex. But lr t^r admitted that he came with tho, intention oi having ^dx artd

undr rn-esed w illingly. f ^e '1 s s@2Ii on the video appearing to en aY the^ ,^

^ncountar r.rid at one pnint stated that he cl[:imcd it was rapc di!c to the

photos and video and that he did all this to protect himse?f and fomilly or

keep thCm from l^c£3Pning of his hidden ;oXual pri-?-F°r?C"1cP..

Th,.'3 record in this .̂.:CsC clearly L's"t.*blish cution did use

testimony which it knew to ti7e f 2].Sc` und fC3.iei1 to c^i,rrCc'i, that '{:C.s?:1mClny.

In adjudicating this claim thr? Court a'F Apreale h:ld that ;appe:Llat^,

coun8ei was na't ineffective for failing sue 'v)^cuuC@ 61aC

not met?rial b ecausc there was no roe,sonable? .1ikr=lihood that it could have

effected tha jur_=ge:-nent, of the jury.17 Although in i"ir, aamble'a case, -t4:r:

judge was t'ne trier of fact, this in no

prospciftwon iti

i.mpacT. The

case rested on the tas'r,i,mcnY of i„he -ali.^gad victim,

wtii.ch the prosecution I.ncw to be false. Tl7ereforw, i;; was unreasnnah,17 for

the Court of Appaal^^w to conclude that t;ha csVdihili+.y of t'nu 4al1_eg.Md victim

was not ma':,G'r.1.C1 when tlc t was the only evidence lF:vElE'd ag ...n;3t An., ;a8171bi^.'.

Moreover, a cfJnv'.ct-i.Cn r°CLing 2n'W'lrC.ly, (or C.t[3rlJ].S3r;,) (]Sl evid°nC'
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which thc prosocut3.on Im-mi.i -to u:r fs.'ss";s vio3,a,tes tiic d,^fcnd,nt"s due process

undEr tha at';; and14th mmnndmsn4;r: to US. Con=stii:.ution nnd C^1r.

GaMb1.W'S convictions cannot, stand.

SUB CLAIM THREE:

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
ERROR THE PROSECUTION'S USE OF EVIDENCE OBTAINED IN VIOLATION OF
APPELLANT`S FOURTH AMENDMENT RIGHT AGAINST WARRANTLESS SEARCH

AND SEIZURE.

Much argument supporting this oroposition has already ha=,on statmd in SIJ"

CLAIM ONIE(f) Rnd is ful adopted herm. Add^.'tionn?ly, Rpp+cl3.ant sudm;.ts that

ro7..SC.'d ti'3FS wY'7."G7.' d89(Jv.t'L-' trial CGLli732l'E T<al.Zur-nnEBi CC7UId ^icVS

orct,. onstituteri i'plain ^^r7ror - IJS. v Olano, 507 U.5, 72E5 (1993)

SUB CLAIM FOUR,

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
ERROR THE FACT THAT APPELLANT WAS DENIED HIS SIXTH AMENDMENT
RIGHT TO CONFRONT TIIE WITNESSES AGAINST HIM

TI-ie Sixth Amnndror-:nt provides, in pertinent psrt: ""In all criminal

pros;acutions, the accused she.ll anjoy the righta,. to he con'Pro nited with the

wii.nesses against him." U.S. Const. ,.mand. VZ, This right extends to state

pr.osecutions through the Due process Clsusr of the 14t-n Am=:ndment., sea

Oointer v. Texes, 300 U.S. 400, 403 (1555) By guarzi-,tval.ng this right, and

others, the Conf'rontai,ion Claus2 sarves tn "Rneura the reliaba.lity of thp

evidence sg-^:i.ns'C: a cr1.m7.n21 dc":?7ei:dan'f: '.af subjact7.na it to rigorous tssting"!

i n an -^clvc^rssrisl pracrs,sdi^:g, :':^d. v, CraWn, 497 U,S. i^.3G, 045 (1990)

T_n the ine'tant case, th=' trial court allowed c. meda'.cal r.sprsrt to ._e

admitted into evidence despite the fact ..;;at the emergency roc:^ nurse who

;rctE it did not testi'iy. r"hr:.s 'bi?E,-. vf7rF C1aS5 7r

oniel statemunts covared i:^y the Canfront^.3tioi-! Claus^:, Cre:^wfurd v.

yiashington< 541 U.S. 36 {2004; This uvidenco was used i,y the prosecution to

-12-



holster it8 case against i'ir. Gambl^.'? and ':nE3 error of admitting it was not

harmless bcyend a reasonable ;9cuhu. Coy v. IoE,ja, 407 ;i.S, 1012, 1022 (1988);

U.S. v. Olstsrbro<e, "-41 F.2d 1216 (6th Cir.19E39) Ti-sere:for:: appellato counsei

was ineffective for f:iling to rai,s€. thp claim,

One wn'y of establishing incffacti.vP assistanc": of app<'llEa'i;e counsel is

demonetrat,;.ng that counsel ,.a_sed bisakcr i.ssues on appeal irhil== allowing

stronoer issues to fall to the wayu,ide. l'n F^.r. Ceml:;le,°a cese counsel

dcdicat,nd nme,nts af error to har s".ifficicncy chellenge. First,

counsel raised a clYsin th.-:t -the ;avicioncc was insR!ffici.c=nt as a mai;t^r of law

to convict iiaYfV7li3. In SnO'rher <',s53..^.^'nlii!ant counsel a jLl(:?d 'tiia:t t^ie T'.r7.al CCluri:

.=.rrer in ave rrul9.ng Gamotc's Rule 25 m:^tion for acriiaitt^^.' 3ott'i erqum-Unts

challcng=: the sufficiency of evidence end are exactly the samF=. This

illustration demonstrate i;hat caunSe' was not a

the Sixth Amendment and reversal i_s wsrrcntcci.

C 0 N C L U S I 0 tv

.'CantE.'tali 47\)

idi-IEREFCRE, Nir. Gamble reques#;s that this S;oncrabae Supre^ms Court of Ohio

accr.:pt;jallows 'chis msct;.,r to i.7e hsrd on the mer'its,

Respectfully submitted,

^^,.....
0 hnny C mble #618-728
Ross Correctional Institution
P.O. ®ox 7010
Chillicothe, Ohio 45601

Appellant, pro se

CERTIFICATE OF SERVICE

I f;arehy certif y that a copy of t.^hc forpgoiri jcm9.sdicti orai mp.mrr_:nd" m: wa
LiS._ C".cil^ to counsel af :m'co_d f_nr 4pp W^.J HTm'zt`cor, "Crxinty p*csbcuta.r's^ 7f;

Cincinnstt Ohio 45202 rm tY.7.s /® d,,^j of F9C,► UCJL2 , 2011 .

Appcllant, pro .sr.;

va.s ordiner;,
r"Do N2i.m S"t, ,
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STATE OF OHIO, . APPEAL NO. C-o9o876
TRIAL NOS. B-09o2712

Plaintiff-Appellee, B-o9o5976

vs.
ENTRYDENYING

JOHNNY GAMBLE, . APPLICATION TO REOPEN
APPEAL.

Defendant-Appellant.

We consider this cause upon defendant-appellant Johnny Gamble's App.R.

26(B) application to reopen this appeal and upon the state's opposing memorandum.

An application to reopen an appeal must be granted if the applicant establishes "a

`genuine issue' as to whether he has a`colorable claim' of ineffective assistance of

counsel on appeal." State v. Spivey, 84 Ohio St.3d 24, 25, 1998-Ohio-704, 701

N.E.2d 696; App.R. 26(B)(5). The United States Supreme Court's decision in

Strickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, provides the

standard for determining whether the applicant was denied the effective assistance

of appellate counsel. See State v. Reed, 74 Ohio St.3d 534, 535, 1996-Ohio-21, 66o

N.E.2d 456. The applicant must prove "that his counsel [performed deficiently in]

failing to raise the issues he now presents and that there was a reasonable probability

of success had [counsel] presented those claims on appeal." State v. Sheppard, 91

Ohi^Sf.3d 329, :330,_ 20oi-Ohio-52, 744 N.E.2d 770 (citing State v. Bradley [i989],

42 Ohio St.3d 136, 538 N.E.2d 373, paragraph three of the syllabus).

In his application, Gamble contends that his appellate counsel was ineffective

in failing to present assignments of error challenging a police detective's seizure of

photographs and a CD and his trial counsel's ineffectiveness in failing to move to
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suppress the items, to request the victim's grand-jury testimony, to discover the

victim's statements to the detective, to secure independent experts to examine the

state's evidence, or to secure the testimony of allegedly "favor[able]" witnesses.

These challenges depend for their resolution upon evidence outside the trial record.

Therefore, the appropriate vehicle for advancing them is a postconviction petition.

See State u. Perry (1967), io Ohio St.2d 175, 226 N.E.2d 104, paragraph nine of the

syllabus. Accordingly, we cannot say that appellate counsel performed deficiently in

failing to assign these matters as error on direct appeal.

Appellate counsel was not ineffective in failing to assign as error trial

counsel's ineffectiveness in failing to object to the presence of the victim and the

state's representative in the courtroom despite an order for the separation of

witnesses. Neither witness was subject to exclusion under the separation order. See

Evid.R. 615(B)(2) and (B)(4). And the record does not demonstrate a reasonable

probability that, but for trial counsel's failure to timely object to their presence, the

results of Gamble's trial would have been different. See Strickland, 466 U.S. at 694,

104 S.Ct. 2052; Bradley, 42 Ohio St.3d 136, paragraph three of the syllabus.

Nor was appellate counsel ineffective in failing to present an assignment of

error asserting that Gamble's convictions had been the product of false testimony

knowingly elicited by the prosecution. Even if the testimony had been false and the

state had known or should have known that it was false, it was not "material"

because there was no reasonable likelihood that it could have affected the judgment

of the jury. See State v. Iacona, 93 Ohio St.3d 83, 97, 20oi-Ohio-1292, 752 N.E.2d

937.
Finally, appellate counsel was not ineffective in failing to present an

as_cignment of error challenging, under the Confrontation Clause of the Sixth

Amendment of the United States Constitution, the trial court's admission of a

medical report into evidence without the testimony of the medical personnel who

had made and signed the report. The Confrontation Clause was not implicated by

the admission of statements by the victim memorialized in the report, because the

2
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victim testified at trial and was thus available for cross-examination. See
Crawford

v. Washington
(2004), 541 U.S. 36, 59, 124 S.Ct. 1354, fil• 9• The observations and

assessments of medical personnel recorded in the report for the purpose of

diagnosing and treating the victim were not barred under the Confrontation Clause

because they were not testimonial. See Melendez-Diaz v. Massachusetts (2009), 557

U.S. _, -.1 129 S.Ct. 2527, fn. 2; State v. Arnold, 126 Ohio St.3d 290, 2010-

Ohio-2742, 933 N.E.2d 775, 126; accord State v. Daniels, lst Dist. No. C-o90566,

2o1o-Ohio-5258, 1f13. The observations and assessments recorded for forensic

purposes were testimonial and thus inadmissible without the declarants' testimony.

See Arnold,
126 Ohio St.3d at 1I25. But defense counsel waived all but plain error

when he "stipulate[d]" to the report, and the trial court's error in admitting the

report's testimonial statements did not constitute plain error when the error cannot

be said to have been outcome-determinative. See Crim.R. 52(B);
State v. Long

(1978), 53 Ohio St.2d 91, 372 N.E.2d 804, paragraph two of the syllabus; see, also,

State v. Nix,
lst Dist. No. C-03o696, 2oo4-Ohio-5502 (holding that a Crawford

error is subject to plain-error analysis).

Because the proposed assignments of error would not have presented a

reasonable probability of success had counsel advanced them on appeal, Gamble has

failed to demonstrate a genuine issue as to whether he has a colorable claim of

ineffective assistance of counsel on appeal. See Spivey, 84 Ohio St.3d at 25;
Reed, 74

Ohio St.3d at 535-536. Accordingly, the court denies his application to reopen his

appeal.

To the Clerk:

Enter upon the ournal f the Cou

of the Court vderr orper Judge

(COPIES SENT TO ALL PARTIES.)
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