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EXPLANATION OF WHY LEAVE 10
APPEAL SHOULD BE GRANTED

Leave to Appesl is being sought in this cass fpr a determination of
whathaer anppellate counsal's reprassniation  could  be clagsified as
wineffactive! when couns2l reises noneseritorious or weaker claims while

=llowing stronger meritorious claims to fall to the wayside.

STATEMENT OF THE CASE AND FACTS

PROCEDURAL POSTURE

On April 30, 2002 in cass na. B-0802712-8, Defendant-fAppsllant Johnny
Gamble, along with co-defendant, Kelvin Lovitt, was indicted For raps,
kidnapping, sggravaiss robiery, and robhery. On September 2, 2009 in cese no.
P-0S05876, Mr. Gamble was indicted for felonious asssult. On Septembsr 2,
2008, & hench trial began ln both cases, aftar Mr. Bamble wes coerced into
waiving his right to & jury trial. During the courss of the trial, defense
counsel made Ruls 29 Motions for Acquittal which wers denied by the tzial
court. The trisl continusd until Gctnhaz.EQ, uhern ths triasl court returnsd 2
verdict of guilty to all counts for Mr. Gamble and Mr., Lovett. On December
10, Me. Samble was sentencad to 18 years in case no. n-0un27e-8, consecutive
tn 2 yesrs in caseg na. 7.0908976, for a total of 20 ysars. After his
conviction and sentence was upheld by the Hamilton County Court of Appeals
Mr. Gamhls Filed an application to r=sopen his direct sppeel pursuant to App.
R, 26{BY., The Hamiltan County Court of fppeals' denial of Mr. Gamble's 26{(B)

application gives rise to this sction.



STATEMENT OF FACTS

Om April 3, 2002 in Hamiltoen County, Ohie, an incident ocourrzsd which
resulted in Mr. Gamble and Mr. Lovett being arvssted and indlcted for the
rape, kidnapping, and robbery of Tyson Crewford, as well as the feslonious
assault nf Tyson Crawford by Mr. Gemble, Mr. Crauford testified that he met
Mr. Lovett on a gay mhaé ling; he met him in person aon April 3. Hzs =lso
stated Ma had met Mr. Gamble sbout 2% yaars ago and also saw him on Borll 3.
Aecarding to Mr. Crewford, Mr. Lovett sant a text message to him about &
thookup,” and picked him up. The 2 men drove to Mr. Lovetts residence and
nroceeded to the badroom voluntarily. FEventually, Mr. Crawford voluntarily
tagk off his claothing. He then stated that MHr. Gamhle walked out of the
closet with & gun and camcordar, stating he toid Mz, OCrawford he wes golng to
tgut you," apparently because Mr. Orawford stole Mr. Gamble's cell phone &
few yaars hefore. Mr. Crawford then testifizd that Mr. Lovetd hit him with a
basehall bat; he then stated Mr. Gemble Then gagged him with white socks and
the ? mer raped him while taking pictures and recording ths splsode with the
cameorder. He stated they £id not use a condom. He atated they Torced him to
take = shower, hut ne did not wash himeslf, &8s hs was trying to prasarvs
svidence. He stated his cell phone and wallet vere taken. He testified that
he was blindfolded, put inte the trunk of s cer, and dropped off afier a 10
minute drive. He stated he went to his mother's house, megan to cry, and told
nis mother snd hrother he had besn raped. His mother then put him in the
hathtuh whare he clzansd up, despite the fast that he had just testified he
did rot clean up in the shower at Mr. Lovett’s hecause he wanted to prassrve
gvidence, Finally, he stated he was fasken to the hmspitai whers he spoke Lo a

police officer. He then took the police officer to the location where he hed
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gliegedly beesn vaped. He admitied he lied to the investligation officer,
Detective Smellwcod, about a woman named Tasha belng irnvolved ano continued
to lie until his testimony that day. The video of the incident was then
played, but Mr. Crawford claimed it did nat show the zntire apisonds.

On cross-pxaninstion, Mr. Crawford admitted he had a sexual ralatlonship
with Me. Gamble 2% vears esrlier; he admitted he uwas noing tg mest Mr. Lovett
toy have sex; end he admitted thet during the alieged incident, he talked to
Mr. Lovett and Mr. Gamble about having sex with ancther msn named Kaith. He
alsp admitied he lisd bscause he did not want his family or girifrisnd to
know ahout his sexual relations with men.

Det. Jeff Smallwood testifiszd thet he was the dnvestigating pfficer of the
alleged rape. He stated he spoke with Mr. Crauwford who hed minor injuriss; he
sisg ohtainsd search warrants Tor Mr. Lovetifs and Mr. Gamble's resldences
and Cambls's vehiclz, He slso took statemants of the 2 man, as well as
listensd to the recordsd jail house phone calls betwsen Mr. Lovaett, Mr.
Gamble and Gamble's daughter. He admitied that Mr. Eramfbrd had not baen
completely honest with him during the course of the investigation. He also
testified that he mever investigated Mr. Gamble's claims thet Mr. Crawford
had sex with man for mansy.

Mr. Lemble did not testify et trial, but his co-defendant, Mr. Lovett,
did. He stated he had & sexual encounter with Mr. Crawford in 2008 and saw
him again st a gay club in 2007; he also stated that he and Mr., Gamble did
not rape, kidnap, or rab Mr. Crawford because ths sex was consensual. He
stated no gun was found at his residsnce by police, and he never seen Mr.
Gamble with & gun. He also stated both e and Mr. Gamble wore condoms during
the sex.

On Ootobar 29, the trizl court found Mr, Bamble guilty of a1l counts and
specifications in both cases.

B



On appeal Mr. Gemble's counssl raised sEVEN assionments of srror. In the
first sssignment of srror counsel acguerd that Gawmbls's Due Process rights
were violated boesuse his indictment for felonious assault omitied =z mans
ren. Under the sscond assignment of srror counsel arguad that Mr. Gamble's
S¢h Amendment right against self-incrimination was violastsd by tha trial
courtls comments regarding his fsilure to testify. Under both the third and
fifth sssignmenis of error sppellate gnunsel argusd that the svidence was
insufficient as a matier of law fo support his monvictions, Appellate counsel
glso challengad the manifest weight of svidance under the fourth assignment
of srror, Under the sixth assignuent counsel argusd thet the $risl court
ahused its discretion by imposing a sentence that was abnove the maximum
sentance for ths most sericus of Mr. gamble'ls offsanses, & 18t degres falony
with a maximom of 10 yeers. Finaslly, undez ground seven counssl argued that
rounts 1, 2, and 3 in case no. B.0002712-4 and count 1 in casa no. B-0805576
shnuld have bsen merged Tor sentencing purposes as allied offenses of similar
import. None of these claims proved fruitful as Mr, Samblefstn Donvictions
and sentance wers uphsld by the Court nf Appeals.

Nn March 11, 2011, Mr. Gamble flled an applicetion to reopsn his direct
appeal from the judgement of conviction and santence, pursusnt to Rule 26{1}
of the Dhic Sules of Appellate Procedurs, bassed on tha olaim of ineffective

sasistance of appsllste counsel. State v. Murnahan, (1592), 63 Chic 5t.3d 60.

O September 20, 2011 the Court of appesls ruled that Mr. Gamble's proposed
sssignments of error would not have presented a reasonable probabllity of
succass had counsel sdvanced them on appeal and DENIED bis 26(8) application.

(fox.pgs.1-3)

wlp



ARCUMENT IN SUPPORT CF PROPOSITION OF LAW
PROPOSITION OF LAW 1:'

THERE WAS ERROR IN THE COURT OF APPEALS 1IN DERYING
APPELLANT'S APPLICATION TO RECPEN PURSUANT TO APPELLATE RULE 26
(B), APPELLANT RAISED A GENUINE ISSUE AS TC WHETHER EHE WAS
DEPRIVED OF THE EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL ON
APPEAL .

Pursuant to App. R. 26(8), a defendant in a criminal case may snply for
reopening of the appeal from the judgement of conviction and sentencae, besed

an & olaim of insffentive assistance of eppellate counsel. State v

Mupnahan, {(1592) 63 Ohio 6t.3d 60, The term Pineffgctive assistance of
MMMWJ

counsel! is intended to cowprise ths tws elements set Torth in Strickland v,

Weshington, 466 U.5. 66 (1984), that is deficiency in the representation
end prejudice resclting from such deficlency. In order to be successful on
an spplicatiaon to recpen, the Appellant must prove that nis counssl wes
daficient for failing to raise the issuss he now presents, as well as
showing that had counsel pressated those claims on appeal, thers wes a

e

"ramapnable orobability that he would have been successtul ¥ State v, Heed,

660 MN.E.2d 456, In sum, the Appsllant bears the burden of establishing that

there is an issus as to whather thers was a coloreble slaim of ineffective

sy

@esistance of counsel on appeal. Stete v. Spivey, 701 N.E.2d¢d 65

1. Under this mein propesition of law ars several clsims as to why appellate
counsel's reprssentation was deficisnt. Each of these claims will be
addressed a8 "SUB CLAIMS. Y



SUB_CLATM ONE:

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
ERROR TRIAL COUNSEL'S INEFFECTIVE ASSISTANCE

Im My, Bambls's application ts reopen he ntsins that appsllats counsal
was ineffective for feiling to recogniza seversl issuss of ingfiective

agsistance of trial sounsel.

SUB-SUB CLAIM BNE(R)

vr. Gamble Tirst mainteins that trial counssal was insffective Tor failing
tg File a motips to suopress the stete's uss of avidence ohtailnsd in
violetion of his Fourth Amendinsnt cights. against werrantless aparches znd

seizures. U.S, Donst. awend IV; ¥ets v, U.0., 389 U.G, aby, 357 (18967) (4ih

Amandment imposes prasumpilve warrant raguirsment for sgarches and salzures);

Gohnson v. U.5., 333 0.5, 10, 14-15 (1248 (&th Amgndmeant requl

for ssarch and seizure unless pre-sxisting exception applies.) During the
investigation into the allegad rape and kidnapping Detective Jaff Smallwood
was monitoring jsilhouse phone conversations be2twsen Mr. Gamble and his
daughter and alsp Gemble's daughtar and Mr. Loveti. Det. Smellwesd leacrnad
that Mr. Gamble's deughter had possession of @ video tape aof ths slieged rape
snd mome still photos. Det. Swallwocod subsaguently forced Gamble's daughter
£n +turn over the evidencm. In adjudizating this clalm the Court of znpsals
simply stated that “These challenges dapend feor their resolution upos
ayidence autside the trial record. Therefors, the appropriste vehicle for
advancing them is =& posteonviction petition.” {(Apx.pg.2) Howsver, ihis

conelusion is clearly erconesus. Durlng the trisl Det. Smalluood testified

e wacrant, court arder, or subposta Lo iliegslly ohtain
the photos and & video CR Vrom Mr. Gembled deughter. Tha trizl court nlayed

the jeil house calls whers Mr. Gemble told nis daughter to forward thess

B



Stams to bis attorney. The $rial court =sven chastissd Mr, Gambla's counssl
for not objecting to the state’s use of tha svidence prior to trisi through
the proper chamal s motion to SUpnress. Mot waiting ontil trial bsgins and

™

simply objecting to the stata's use of the avidance.

ALi of this was ma

3ot

Jud

af Appesls was incorrect in holding othareise, Mr. Camble’s Fourth Amsndment

rights ware clsarly violatad. And plesrly the introduction of

at trisi, had a prejudicial effsct. Tha credibility of the slleged victim in

this casg was shatbtered by nis  own galf-nontradicting statements, Had

appellate counsel recognized the deficiencies of trisl counsel there is et

least a "rossonahle probability? that the appsal would have baan succassiul.

o

S5UB-SUR CLAIM ONE(B);

Trn his second sub-sub claim Hre. namble mazintzins frisl counsel was
ineffartive for failing to object fto the stute's witness Det. Smallwood's
pressnce in the courtroom during the sllegad victim's testimony prior to his
aun. 1t is a well established principle that witnesses who hear other's
tastimpny, price to thers own, ara highly likely to altar thers own in order
to assurs uniformity in tastimooy. Mr. memble's trial counssl sat by idle as
steteis witness, Det. Smallucod studied alleged victim Crewford's tastimony
snd then comported his own thereto. Mr. Cemplets 5th and 1Tath Amendmant Due
Process rights, ss wzll es his c+w Amsndment right to counsel, was viglated

e. Appullate counsel's Failure to recognize this

o
j
-
[

srror Further compounded the violstion. In respones tp Mr. Damble's claim,

]

the Court of Appsals again avoldsd sojudicating this olaim by emploving th

5

premise that this claim alspo depends on sgvidence putside

1 resord.

e

the tri

i

{Apx.Pg.2) Howaver this conclusion is contrary to the facts and reversal is

warranted.



SUB-SUB CLAIM ONE(S):

Lastly, Mr. Gamble maintains thet trinl sounssi failed to praperly prapare

for trisl. Trisl counsel first cams sbosrd on or esbout July 6, 2009, Trial
tnok plsce on Septesbsr 21, 2009. This geve counssl spproximetely twe menths
to prepere for trial. Although #r. Bamblels trial counael was Fully awaze of
tha alleged victim's verving gccounts of the incidesnt, or in faost complats

folse statements, ne feiled to secure the vic ptim's prior statements to isw

enforpement officers or his grand jury tsstimony to deell into the extent of
shpse untroths. The stste's own witness, Det. Smalluood, testified that the
alleged victim, Hr. Crawford, sontinuslly lisd about the slleged kidnapnping
snd rape. Although under the performance prong of Srigkland, theras is =
sgtrong presumption’ that counsel's strateny and tectice fall Hwithin the
wide range of reassonable nrofessional assisance,' Strickliand, supre at G9d,

this  oresumption  is  inspplicable when  therz  has  bes2n an Factusl  or

comztructivae denial of the sssistence of cuunsel alingether.® Io. at 592
This npresumption has beso upheld in casss where trial counsel has Talled
adsguaetely to prepare for trisl. a=e wimmelmen v, Morrison, 577 1.5, 365,

(1986) (counselis failure %o conduct any oretrisl dissovery and failure 1o
file timely suppression motlon weas prajudicisl because unreasonahle and below

prevailing profgssionsl norms )y Grossclpse v, Hell, 130 FL3: 11Et, 1170 {8th

Cir.1930) {(epunsel's Tasilure To0 imterview witneases, condust any  lagal

research or ohtain and revisw any records was ineffective asalstanue)
fdditionally, trial counsel faeilad to ghtain sny wedical or DMA experts in

nrdsr to challenge the stete’s svidence as 10 whather Mr. Crawford had heen

raped, Whethsr his DNA was recovyerad in Cembleis trunk, or whether Gamble was

in fsot HIV positive snd whethser Cpautord contracted the dissase. s88 8.4.,

™3
+

£1 F. % 217-18 (2nd Cir.2001) (counsel's

Pavael v. Holiln

n

¥

B



assistancs

@

important Fact witness and madical gxpert st trisl was inaffactiv
mepause testimony of  thoss witnesses wnuld have rebuttsd prosecution’s
slraady weak case)

Fumn if it could be ssld thet nune of Lhese instences of ineffeotiva
assistence of trisl counssl warrant palisf, cusulativaly tney workad to Mr,
Camble ‘e actual prajudice and deprived him af dus process and a failr trial.

SUB CLATM TWO;

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
FRROR SEVERAL INSTANCES OF PROSECUTORIAL MISCONDUCT

SUB-SUB CLAIM TWO(A): "IMPROPER VOUCHING!

Although ths linse betussn proper ang improper atdvocacy is onot gluays
clear, courts have consistently found cerialn types of prosscutorisl conduct
improper. Gee type of action which ig classified as misconduct is whers-the
prospcutor in a criminzl cass vouches for the oredibility of govaroment

witnesses, SER =.0., L.5, v, Manning, 23 F.3d 570, 572-7% (1st Cir.19%84)

(prosacutor's statemant that govaernment witnessas pould nmot Lis oon stand

becauss Shound by the troth? was tmpropery; WG, v, Francis, 17

fa

F .3 546,

550.51 (Gth Dir.199%) (prosscutar’s statement that government witnesses ware
crpdinle because untruthful testimony would jeopardizs nlega agreemenis wss
impropear)

Courte genarslly use & two prong test for evelusting a defendant's

i

prosecutorial misconduct claim: first, was thz prosecutor's conduct antually
improper; sscond, did the misconduct, teken in context of ths trigl ss &

whole, vinlatz the defendant’s dus process rights. U.5. v. Corier, 236 F.Lid

777, 78% (6th Cir.2001) In additian to +his teo prTong test, courts have
roversed casss where the wmisconduct daes net violate a defendant's dus

srosgss  rights  houwevsr rpverasl  was  intsndzd  solely  to deter Future

-G



miscanduct. see U5, v. Hasting, 45671 4.5, 459, 5407 (158%)

Ir Mr. Bemble's case the prosscutor matim statement sush as SMr, Crawford
{the allegsd vigtin) hers is the person that is the most credible,” Drawford
domsnit lie @ bat wes ussd,” "Me. Grawfosd camz up herz and bared his soul on

the stand.” Clearly, thess stetemants wars improper and the Tiretl part of €

twy nrong test is satisfisd, Ageitionally. this is & cese whers the alleged
victims eredibility was fcase determining.® Mr. Crawford destroyed his own
predipilicty by lying to police and wneking several self contradiciing

stetements throughout the pre-trisl and ¢rigl siages. The prosecution’s
attempt to rebulld that credibility by placing the prestige of the govarnmsnt
pehind Bim by providing personal assurance of Mis veracity rendsradg the
procsedings fundamentally unfeir viglating Mr. Cemblefs 5Sth and Thth
Amendment Due Process rights.

SUB-EUB CLAIM TWi(B): ®KNOWING USE OF FALSE TESTIMONYT

Tt is & well sstablished matter of law: & prosecutor may not knowingly
present felse festimony and hes a duty to correct that which he knous to be

felse. sse MNapus v, I1linodis, 360 1.5, 26k, 269 (1959); Moonay v. Molohan,

294 1.5, 103, 112 (19%5) (per curiuom)

Te My, Camble's case, during 1ts opening ststement the prosscution argued
that “hetll {Mr. Crawford) describs to you he was besten with a gun snd
heatzn with s bat,’ "he will fell you the defendant’ stols his cell phong.
Both defendants stola Ris cell phone and his wallet,” "He wes then ordersd
to go into a trunk,” "The Tact that wp, Crawford gete into the ftrunk at...

by force, biindfolded end tied, hie hands wers tied.¥ Howsver, according to
0. When you got into the frunk wers you etill blindfolded?
&, Yes

0. And was snything alse on your body tisd?

w0



B, No
T oaddition, Det. Smalluwood testifisd that he never Taund any svidenoe
$hat Mr. Crawford was in the trumk nor did the ststa introduce any svidence
thet Craufoerd’s wellet was stolen or he was beaten with a gun.
Mr . Drawford did testify that as Mr. GSamble allagedly came out of tha
closet he staterd *Didnit T tell you that 1 was goling to get you?? Howsvar,
the prossoution hed in its posssssicn a medical report uhsrain he told

medical ataff that Mr. OGombiz ststed fyesh you ace the one who stole oy

-ty

<2 wes Forcesd to undress and have
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sz . Dut leter adnitted that he cams with ths intention at having saex and

=

undrzssed willingly. He s smeen on the video sopearing to oenjoy  the

sncounter and at one point stated thet he claimed 11 wes rape dug to the
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testimony which it knsw to be felse and Taliled to correct that testinony.

In adjudicating this cleim the Court of Appeals hzld that sppellate
counsel was not ineffective for Teiling to ralse the lssue because 71t was
not material becauss thers was no reasonable likelihood that it could have

sffected the judgement of the jJury.” Alihough in M»., Gamblzis cess, ths

Lo
-
[

[Em]
]
=
3]
i
o
o
1]
o
¥}
; e

ior of faot, this in no way lsssens the impact. The
proszoutionts entire case rested on the teatimony of the allsged victim,

which the prosscution knew o ba Talse. Therafore, it was unreagonable Tor

[
3]
{1
i
:3
;‘
'_L
ol
0
=
o
bk
]

tha Court of Appaals credibility of the sllsged victim

g 2

was not meterial when thet was the only avidencs leveled dj sinat Mr. Rambls.

Moreover, = convistion resiing entlrely, {or ptherwiss,) on evidesncs

A9 -



which the prosscution knew to hs felss viclates the defendentis dug procoes
rights undsr tha Sth and Thth Amendments to The US. Constitution and Mr.
Gamble's convictions cannot stand.

SUB CLAIM THREE:

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGN AS
FRROR THE PROSECUTION'S USE OF EVIDENCE OBTAINED IN VICLATICN OF
APPFLLANT'S FOURTE AMENDMENT RIGHT AGAINST WARRANTLESS SEARCH
AND SEIZURE.

Much argument supporting this propositicn has already hesn siatsd in 2UB

CLATM OHE(A) and is fully adopted here. Additionslly, Appalliant submits that

Lo

sppallete counsel could hava raised the error despits trizl counselis Tsilur

(it

o

scause it ennstituted "plain ercor.” US. v. Olanpg, 507 U.5. 725 {1583)
H s

SUB CLAIM FOUR:

APPELLATE COUNSEL WAS INEFFECTIVE FOR FAILING TO ASSIGH AS
ERROR THE FACT THAT APPELLANT WAS DENIED HIS SIXTH AMENDMENT
RIGHT TO CONFRONT THE WITNESSES AGAINST HIM

The Sixth Amendmznt provides, in pertinent part: "In all oriminal

nrosgcutions, the accussd shall enjoy the right... tn ba confronted with the

=4

witnessas against him.' U.5. Const. amend. VI This right axiznds o staia
prosscutions  through the Dus process Clause of the 1&th Amsndment. sae

o

Spintar . Texas, 380 U.5. 400, &03 (1963) By guarantezing this right, and

athers, the Donfrontation Clause sesrves tn Pansure the reliahility of the

gvidence sngainst e criminel defendant by subjesctin

Ul
1
o
I 3
3
L]
fust

e}
O
[
o
I
ot
bei]
i
ot
e
]
1

in an sdversarial proceeding. Md. v, Creig, LB7 .5, 835, BLE (1990)

Tr thm ipetant csss, the trisl court a2llowed & medical report to ul=
smitted into svidence desnite the Tact that the emergency ook Durss uwho
prats it did rot testify. This evidense fells under the cors clags of

festimaninl statements coversd by the Cenfrontetion Clause. Crawford v,

Washington, 541 J.S. 35 (2004) This evidence was used by the prosscution to

12—



nolster its cese against Mr. Gambls and the error of acmititing 1t was not

it
ot

hermless beyond & reesonsble doubt. Coy v. Tows, &87 U.G. 10z, 1022 (1988);

1.5, v. Dlsterbroke, 891 F.2d 1214 (6th Cir,1989) Therefor o gppellate counsal
was inaffective For failing to raise the cisim.

One way of establishing ireffective gsuistencs of appellsie counsel is

demonstrating that counsel ralsed weaker dssuss on appeal whiles allowing

in
C_Q.
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Tn Mr. Bemble's case counsel
dedicated fwo assignments of error to har sufficlency challsnge. Flrst,
courssl raised a olaim thet the evidence was insufficisnt ss & matter of law
t0 eopvict Bamble. Tn snother sssigrment counsel argusd that the trial court

ereed in ovarruling Gamble’s Ruls 28 motlon for Bgth argumants

challengse the sufficiency of evidencs and are gxattly the same. This
1liustration demeonstrats thet counssl was not acting as that gueranteed by
the Sixth Amsndment and ravarsal is warrentsd,

CONCLUSTIDOHN

WHIREFORE, Mr. Gamble requests that this Honorable Supreme Court of Ohic
accapts/allows this matier to be herd on the merits.
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IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

STATE OF OHIO, : APPEAL NO. C-090876
TRIAL NOS. B-0902712
Plaintiff-Appellee, : B-0905976
Vs,
ENTRY DENYING
JOHNNY GAMBLE, : APPLICATION TO RECPEN
APPEAL,

Defendant-Appellant.

We consider this cause upon defendant-appellant Johnny Gamble’s App.R.
26(B) application to reopen this appeal and upon the state’s opposing memorandum,
An application to reopen an appeal must be granted if the applicant establishes “a
‘genuine issue’ as to whether he has a ‘colorable claim’ of ineffective assistance of
counsel on appeal.” State v. Spivey, 84 Ohio St.3d 24, 25, 1998-0Chio-704, 701
N.E.2d .696; App.R. 26(B)5). The United States Supreme Court’s decision in
Strickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, provides the
standard for determining whether the applicant was denied the effective assistance
of appellate counsel. See State v. Reed, 74 Ohio St.3d 534, 535, 1996-Ohio-21, 660
AN.E.2d 456. The applicant must prove “that his counsel [performed deficiently in]
failing to raise the issues he now presents and that there was a reasonable probability
of success had [counsel] presented those claims on appeal.” Stafe v. Sheppard, 91
Ohio St.3d 329, 330, 2001-Ohio-52, 744 N.E.2d 770 (citing State v. Bradley [1989];
42 Ohio St.3d 136, 538 N.E.2d 373, paragraph three of the syllabus). -

In his application, Gamble contends that his appellate counsel was ineffective
in failing to present assignments of error challenging a police detective’s seizure of

photographs and a CD and his trial counsel’s ineffectiveness in failing to move to
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suppress the items, to request the victim’s grand-jury testimony, to discover the
victim’s statements to the detective, to secure independent experts to examine the
state’s evidence, or to secure the testimony of allegedly “favor[able]” witnesses.
These challenges depend for their resolution upon evidence outside the trial record.
Therefore, the appropriate vehicle for advancing them is a postconviction petition.
See State v. Perry (1967), 10 Ohio St.2d 175, 226 N.E.2d 104, paragraph nine of the
syllabus. Accordingly, we cannot say that appellate counsel performed deficiently in
failing to assign these matters as error on direct appeal.

Appellate counsel was not ineffective in failing to assign as error trial
counsel’s ineffectiveness in failing to object to the presence of the victim and the
state’s representative in the courtroom despite an order for the separation of
witnesses. Neither witness was subject to exclusion under the separation order. See
Evid.R. 615(B)}(2) and (B)(4). And the record does not demonstrate a reasonable
probability that, but for trial counsel’s failure to timely object to their presence, the
results of Gamble’s trial would have been different. See Strickland, 466 U.S. at 694,
104 $.Ct. 2052; Bradley, 42 Ohio St.3d 136, paragraph three of the syllabus.

Nor was appellate counsel ineffective in failing to present an assignment of
error asserting that Gamble’s convictions had been the product of false testimony
knowingly elicited by the prosecution. Even if the testimony had been false and the
state had known or should have known that it was false, it was not “material”
because there was no reasonable likelihood that it could have affected the judgment
of the jury. See State v. Iacona, 93 Ohio St.3d 83, 97, 2001-Ohio-1292, 752 N.E.2d
937.

Finally, appellate counsel was not ineffective in failing to present an
_assignment of error challenging, under the Confrontation Clause of the Sixth
Amendment of the United States Constitution, the trial court’s admission of a
medical report into evidence without the testimony of the medical personnel who
had made and signed the report. The Confrontation Clause was not implicated by

the admission of statements by the victim memorialized in the report, because the
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victim testified at trial and was thus available for cross-examination. See Crawford
v. Washington (2004), 541 U.S. 36, 59, 124 S.Ct. 1354, fn. 9. The observations and
assessments of medical personnel recorded in the report for the purpose of
- diagnosing and treating the victim were not barred under the Confrontation Clause
because they were not testimonial. See Melendez-Diaz v. Massachusetts (2009), 557
us. ., ___, 129 S.Ct 2527, fn. 2; State v. Arnold, 126 Ohio St.3d 290, 2010-
Ohio-2742, 933 N.E.2d 775, 926; aceord State v. Daniels, 1st Dist. No. C-090566,
2010-Ohio-5258, T13. The observations and assessments recorded for forensic
purposes were testimonial and thus inadmissible without the declarants’ testimony.
See Arnold, 126 Chio St.ad at §25. But defense counsel waived all but plain error
when he “stipulate[d]” to the report, and the trial court’s error in admitting the
report’s testimonial statements did not constitute plain error when the error cannot
be said to have been outcome-determinative. See Crim.R. 52(B); State v. Long
(1978), 53 Ohio St.od 91, 372 N.E.2d 804, paragraph two of the syllabus; see, also,
State v. Nix, 1st Dist. No. C-030696, 2004-0hio-5502 (holding that a Crawford
error is subject to plain-error analysis).

Because the proposed assignments of error would not have presented a
reasonable probability of success had counsel advanced them on appeal, Gamble has
failed to demonstrate a genuine issue as to whether he has a colorable claim of
ineffective assistance of counsel on appeal. See Spivey, 84 Ohio St.3d at 25; Reed, 74
Ohio St.3d at 535-536. Accordingly, the court denies his application to reopen his

appeal.
To the Clerk:

Enter upon the @f the Cou@pterpﬁer 20, 2011
per order of the Court W - A.M

Presiding Judge

(COPIES SENT TO ALL PARTIES.)
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