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Memorandum

Undersigned counsel respectfully requests an evidentiary hearing to detennine the factual

and legal basis for the trial court's decision, made after the jury returned a death verdict, to cut

counsel's compensation by about 80% for the time frame of June 1, 2011 -August 12, 2011 in this

death penalty case. Instead of paying counsel the agreed upon hourly rate of $95.00 the trial

court, without notice and without the opportunity to be heard, cut counsel's hourly compensation

to about $18.50. The judge, his staff, two court reporters, three assistant county prosecutors, one

law clerk for the State, two Cleveland Homicide detectives and court security staff received full

pay while defense counsel learned, after the case was all but over, that his pay was being cut by

80%. The amount of money in dispute is about $48,000.

Undersigned was appointed in December 2009 as lead counsel for Anthony Sowell in CR

530885 in Cuyahoga County. Mr. Sowell was charged with more than 80 felony counts and 22

counts of Aggravated Murder with death penalty specifications. There were 11 homicide victims

named in the indictment and three attempted murder victims named also in the indictment. The

charges stemmed from the execution of an arrest warrant at Mr. Sowell's home in Cleveland,

Ohio; although Mr. Sowell and nobody else was home at the time of the execution of the warrant,

the Cleveland Police discovered the remains of eleven women in his home and buried in his back

yard.

Mr. Sowell offered to plead guilty to all charges, agreed to the maximum consecutive

sentence, agreed to waive all appeals and post conviction relief in exchange for the State

dismissing the death penalty specifications. The State rejected the plea offer and ajury trial was

conducted.



Approximately 1000 summons were issued for jurors due to the extremely high level of

media coverage of the Sowell case. It is safe to say that this was the most highly covered case in

the media in recent memory. On Friday June 3, 2011, several hundred jurors answered their

summons and 200 potential jurors were selected at random to complete questionnaires and return

for individual voir dire. Copies of all questionnaires were provided to counsel on Saturday June

4, 2011. The individual voir dire process started on Monday June 6, 2011.

A jury returned a death verdict on August 10, 2011. The Court scheduled its formal

sentencing hearing for Friday August 12, 2011.

On August 11, 2011 the court issued sua sponte an order "capping" defense attorney fees

without notice to any of the parties. The trial judge did not mention this order on August 12,

2011 even though all parties were present for a sentencing hearing that took approximately 3

hours to conduct. Only after counsel returned to his office and Mr. Sowell had been sentenced to

death, l l times, did counsel find out about the August 11, 2011 order "capping" attorney fees.

Counsel received the order by ordinary U.S. mail delivery.

Depending on how the order was to be interpreted and enforced, defense counsel learned

that he would likely be unpaid for legal services provided during this approximately 10 week

trial. In essence, the trial judge changed the rules after the jury's verdict. Counsel had been

granted interim fees throughout the case and had been fairly compensated. Suddenly, after the

case was all but over, the terms of counsel's acceptance of this difficult assignment had changed

dramatically. Counsel never would have accepted the case if he had known that he would not be

paid for approximately 8 weeks of a 10 week trial.
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Undersigned counsel filed his final fee bill for the time period of June 1-August 12, 2011

on August 17, 2011. (See attached) Counsel billed at the previously agreed upon hourly rate of

$95.00 per hour in and out of court. The total number of hours billed were 620; 302 hours in

court and 318 hours out of court. The total amount billed for fees equaled $58,900.00. Also

billed were $1,207.59 in documented expenses.

On September 9, 2011, the trial judge issued an order paying the expenses in full and

$11, 474.59 in fees. Approximately 80% of the attorneys fees were denied. Counsel in essence

was paid approximately $18.50 an hour instead of the agreed upon $95.00 an hour. Counsel was

given no notice and no hearing was conducted concerning this dramatic cut in compensation.

Counsel accepted this case under one set of rules and after the death verdict the trial judge

changed the rules without notice or any opportunity to be heard.

The ABA Guidelines are recognized by the U.S. Supreme Court as a national standard

which governs the conduct of death penalty cases and what counsel must do to properly

investigate the trial and mitigation phases of a capital case. See Rompilla v. Beard, 545 U.S. 374

(2005) and Wiggins v. Smith, 539 U.S. 510 (2003).

The Ohio Supreme Court, in Superintendence Rule 20.03(A), requires counsel to provide

"high quality" legal representation or have his certification to represent indigent capital

defendants revoked.

The U.S. Supreme Court has held that counsel has a constitutional duty to conduct a

thorough investigation into the defendant's background and to gather evidence relating to the

defendant's personal moral culpability and that the ABA Guidelines for the Performance of

Defense Counsel are professional guides as to what is expected of counsel. See Wieains v.
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Smith, 539 U.S. 510 (2003); Williams v. Taylor, 529 U.S. 362 (2000); Romnilla v. Beard, 545

U.S. 374 (2005); Florida v. Nixon, 543 U.S. 175, fn 6, (relying on commentary to ABA

Guidelines for the Performance of Counsel).

Counsel must not overlook mitigation that is "starring us in the face" and must conduct

an investigation in "exhaustive detail." See Van Hook v. Bobbv. 130 S. Ct. 13 (2009).

The penalty of death is `unique in both its severity and finality." Gardner v. Florida, 430

U.S. 349, 357 (1977). As a result, the Constitution demands "a greater degree of accuracy...than

would be true in a noncapital case." Gilmore v. Tavlor, 508 U.S. 333, 342 (1993). The U.S.

Supreme Court has long recognized that this qualitative difference in the severity of punishment

creates a greater need for reliability in the determination that death is the appropriate punishment

in a specific case. Woodson v. North Carolina, 428 U.S. 280, 305 (1976); see also Gregg v.

Georeia, 428 U.S. 153 (1976); Ford v. Wainwri eht, 477 U.S. 399 (1986); Harmeline v.

Michiean, 501 U.S. 957 (1991); Monee v. Califomia, 524 U.S. 721 (1998).

Capital defendants have the right to present and have the jury consider evidence of their

character, upbringing, human frailties and capacities that may lead to a sentence other than death.

Lockett v. Ohio, 438 U.S. 586, 604-05; Eddings v. Oklahoma, 455 U.S. 104, 113-16, note 11

(1982); Roper v. Simmons, 543 U.S. 551, 568 (2005); Caldwell v. Mississinni, 472 U.S. 320,

330-31 (1985).

A jury's decision whether to impose a death sentence or a life sentence is an "awesome

responsibility" and the jury must make a "reasoned moral" decision. California v. Brown, 479

U.S. 538, 545 (1987)(O'Conner, J., concurring)(The sentence imposed at the penalty stage

should reflect a reasoned moral response to the defendant's background, character, and
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crime...."); Caldwell v. Mississinni, 472 U.S. 320, 329-30 (1985)(quoting McGautha v.

California, 402 U.S. 183, 208 (1971))(noting that "jurors [are] confronted with truly awesome

responsibility of decreeing death")

The ABA Guidelines for the Performance of Defense Counsel (2003) are the standards by

which counsel conducted himself in this case and he gave notice to the Court of these standards

shortly after his appointment and throughout the case in various ftmding motions filed with the

trial court.

ABA Guideline 9.1(B) states

Counsel in death penalty cases should be fully compensated at a rate that is
commensurate with the provision of higb quality legal representation and reflects
the extraordinary responsibilities inherent in death penalty representation.

ABA Guideline 9.1(B)(1) states simply the "Flat fees, caps on compensation and lump

sum contracts are improper in death penalty cases." (Emphasis added)

ABA Guideline 9.1(D) states "Additional compensation should be provided in unusually

protracted or extraordinary cases."

The commentary to the ABA 9.1 Guidelines is instructive concerning other professional

standards that are applicable to this case. In short, the justice system gets what it pays for with

respect to the quality of attorneys who will accept death penalty cases. Undersigned counsel

never agreed to try this case for $18.50 per hour and no competent attorney would have agreed to

do so.
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Other courts have addressed similar funding issues:

Archuletta v. Galetka, 197 P.3d 650 (Utah 2008). In the final section of the opinion, the court
addresses the problems stemming from inadequate funding of defense counsel in capital

cases.

State v. Young, 143 N.M. 1, 172 P.3d 138 (N.M. 2007). Here, the New Mexico Supreme
Court held that where counsel for indigent capital defendants are inadequately
compensated, the defendants are deprived of their right to the effective assistance of
counsel. The opinion includes an extensive discussion of the unique character of death

penalty cases and cites to the ABA Guidelines.

State v. Citizen, 898 So. 2d 325 (La. 2005). This opinion in a non-capital case held that upon
an adequate showing, a trial court can prevent a criminal case from proceeding if
adequate funds for the defense are not available.

State v. Peart, 621 So. 2d 780 (La. 1993). In this non-capital case, the court established a
rebuttable presumption that certain criminal defendants were not receiving effective
assistance because of the appointed counsel's excessive caseloads and the insufficient

resources and support available to counsel.

White v. Board of County Commissioners, 537 So. 2d 1376 (Fla. 1989). In White, the court

held that "all capital cases by their very nature can be considered extraordinary and
unusual and arguably justify an award of attorney's fees in excess of the current statutory

maximum fee cap."

Makemson v. Martin County, 491 So. 2d 1109 (Fla. 1986). Makemson held that the statutory

maximum fees payable to counsel representing indigent defendants were
"unconstitutional when applied to cases involving extraordinary circumstances and
unusual representation." The opinion draws a direct connection between attorney
compensation and the quality of representation.

Bailey v. State, 309 S.C. 455, 424 S.E.2d 503 (S.C. 1992). Bailey reaches the same

conclusion as the Florida Supreme Court did in Makemson, holding that the hourly rates

and caps set forth in South Carolina's statutes for compensating counsel are not absolute.
The court also recognized the connection between attorney compensation and the quality

of representation.

Jewell v. Maynard, 181 W.Va. 571, 383 S.E.2d 536 (W.Va. 1989). The court held that the
- -- - -statutory rates for counsel appoTinted to represent inaigent-defen Ls-were

unconstitutional. (Non-capital case.)

Pruett v. State, 574 So. 2d 1342 (Miss. 1990). Although the court held that the existing
compensation structure was constitutional, Justice Andersen authored a lengthy
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dissenting opinion that might be of interest.

State ex rel. Stephan v. Smith, 242 Kan. 336, 747 P.2d 816 (Kan. 1987). In this case, the court
held that counsel appointed to represent indigent defendants were entitled to reasonable
compensation. The opinion places the fanding obligations squarely on the state's

responsibility. (Non-capital case.)

Arnold v. Kemp, 306 Ark. 294, 813 S.W.2d 770 (Ark. 1991). Arnold held that the statutory

caps on the attorney's fees and expenses for court-appointed counsel for indigent
defendants were unconstitutional as applied. The court also observed the connection
between attorney compensation and the quality of representation.

State v. Smith, 140 Ariz. 355, 681 P.2d 1374 (Ariz. 1984). The court held that because of
systemic deficiencies in the system for selecting and compensating counsel to represent
indigent defendants in Mohave County, Arizona, an inference of ineffective assistance of
counsel would exist for every indigent defendant assigned counsel pursuant to the

existing procedures. (Non-capital case.)

On November 24, 2010 the Iowa Supreme Court held that fee caps for indigent appeals

were improper and remanded the case to detennine "reasonable and necessary" fees that are

consistent with the constitutional mandate of the effective assistance of counsel. See Simmons v.

State Public Defender, 791 N.W. 2d 69 (Iowa 2010).

Some courts have invalidated fee caps on the grounds that fee caps amount to a taking of

the property of attorneys in violation of Due Process of law. In this case, there is clearly a Due

Process violation when the trial court changed the rules for compensation, i.e. the hourly rate,

from $95.00 per hour to approximately $18.50 per hour after the case was over. See DeLisio v.

Alaska Sunerior Court, 740 P.2d 437 (Alaska 1987); Arnold v. Kemn, 813 S.W.2d 770, 775

19rk._199-1); State ex rel Stenhen v. Smith, 747 P.2d 816, 842 (Kan. 1987); State v. Lvnch, 796

P.2d 1150 (Okla. 1990) and State ex rel. White v. Trenb; 519 S.E.2d 649 (W.Va. 1999).
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Twelve years ago Alabama changed its rate of compensation to $40 per hour out of court

and $60 per hour in court, plus an additional hourly sum for "office overhead expenses" that

averages approximately $30 per hour, thus bringing the hourly rates to $70/$90. Wrieht v.

Childree. 972 So.2d 771 (Ala. 2006). There is no limit to the hours submitted in a capital case in

Alabama.

Louisiana, through the Louisiana Indigent Defense Assistance Board (now the Louisiana

Public Defender Board), has created regional offices to handle capital cases - for conflict cases

the state pays an hourly rate ranging from $75 in Shreveport to $110 in New Orleans.

Virginia pays court-appointed attorneys $125 per hour with no limitations as to number of

hours; Illinois, which abolished the death penalty on 3/10/11, was paying its capital attorneys

$145.39 per hour as of 2007; Idaho pays a range of $90-i 50 per hour.

Mississippi now pays conflict counsel $125 per hour without limitations to lead counsel and

$100 per hour to associate counsel.

The federal government pays private counsel $178 per hour without a cap.

8



Conclusion

The hourly rate of approximately $18.50 imposed upon counsel
after the case was over and

never agreed to by counsel is outside the mainstream of reasonable compensation for counsel in

capital cases, contrary to the ABA Guidelines, constitutes a breach of contract and unconstitutional

taking of property from counsel and is frankly an unwarranted act of judicial power without any

factual basis or legal authority. Counsel had no choice but to trythe case and the hours submitted

were reasonable and necessary.

This Court should remand this case for an evidentiary hearing to determine the factual and

legal basis for the trial court's decision to cut counsel's compensation from $95.00 per hour to about

$18.50 per hour.

Respectfully submitted,

John



Service

A copy ofthe foregoing document was served upon WillialqMason, County prosecutor, 1200

Ontario, Justice Center-9th Floor, Cleveland, Ohio 44113 t1l^Da^y of October 2011 via U.S. Mail

postage prepaid.

John t. faiker
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