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1. EX!'!. NA`I'i€7rPd
KXUL("I^E JUAfZSi3i+'j

is from a felony conviction. The nlain issue Prescmtcd to this

L+niarl hic [ie#e nrmess 7ii!ISt9 when the Trial Court denied his

Motion to Wit 'I^raw his Pleas without co -'ng a

of Trial Court's decision because the

Apg+ellate Court deWnained :of

Appellant's pleas 4vece kno ' y, iute ` tly, andvo2 `Iy mede were previously addressed

by the Court Appeals in Stgg v. rv. Cirsrktapp, No. 2009 CA 3, 2010 Ohio 376.

While it is tnx tleat the ` asues of'vneffmtave "sunce of counsel ft FIeas

were knowingly,° intel2igently and vo2 IIy made previowIy addwmW by ft Appe23ate

is Pleas set forth d%fferen.t Lqsues with regard to

of counwi and the plea itself which were not addressed in the previous

appeal and could not be as they were not part of the record before the Court of Appeals.

Noatnaily apments which use evidence outside of t2e mcord ate the subjeet of a post

conviction motion for relief and not a Mot+on to Withdraw a Plea. See Ohio Revised Code

2953.21; §M v. Ta^er,171 [?lkIo . 3d 82 (2" Dist 2 IIw Ohio Supmw Court has

ished between Ohio Rule of Criminal Psrc^ dmre 32.1 and Ohio Revised Code 2953.21

remedies. v. 96 oWe Sl. 34 235 ( )y .M §M a *A 7'M& y IMtejirats, 78

Ohio 8,t. 3d45, 47 (19M However, `..mtave assistance of counsel is a pfoM basis for a

IOA

V.,i r,171 tlluo App. 3d 92 (2" Ili



Tiuoer, the Second i)istsi:.t Court of Appeals went on to sta#e "GI . y, if def . t

was denied an opportunity to present aself-defersec

Plea and

erroneous advice that defendarA was not enti'•led to assw. t.bst defe€m, the triai court would ie

obligated to pe

pecf ce 4reated a

of clef t's guilt}f plea becauw counsel's aieficisnt

charaeter of def t's plea.'° See State v. T .171

of his counsel's

Igent, and voluntary

82 (2" I}"

Ineffecdve assistance of counsel is a basis for seeking a post sentence withdrawal of a gui

piea §„tate v 7Cvrer 175 Ohio App. 3d 250 ( ); NNIA v. __ . uII.1S3 pbio Apg. 3d

(2fl83).

Appellant filed his M+otion As

affidavit. In such affidavit llant that his Tai.al Counsel was ineffective for including,

but not la.rWted to, not presenting the sslf defense of enuapment See Motion to w Taw

Guilty Pka

ireffective asusumee ®counsd is set kwth below. The arguments sd '^wore not

previously presemed to the Cotut of Appeals nor could they be as they wew bowd on facts

outside the origirW recoxd of appeal, amt t}xiis tixe Cout of Appeals "red by c- 'ng aLl of

arpmmts as banvd by res,jueficata.

Widi regarci to ft hewing itself,

motion to withdraw a plea of gui

but to coxrect manifest injustice the eou ►t after sente.nce may set aside

aiud perinit the Wi^°is or frerpIa:"

A defendant who seeks to witbdraw a plea of

nof Of

32.1 states: "A

t of conviction

of sentence has

§M,.e . 49 Ohl.y St 2d 261

2



(1979). The aiecisian of - er a mmieg 3njostice oceurrecl rests with the 'an of

ft trial coank. SWe v. Snn°sth, 49 L?bW St. 2d 261. "ALuse of Dlac.retaon" 'ss n'sore thw mere

eiaor of law andlor judginenty it impties

aitifiude on the part of the Trial Co

or unconscionable

62 Clb€a St. 2d 151(1"310).

This Court has held that unless denial of the motion to withclrawr is clearly warranted, a

dduct a hearing. ta v. X'M^ 62 OW St. 3d 521 (1 ); we t v

04 Ohia St. 3d 4".(204).
"A hming on a posk sentearce Grlm. R. 32.1 motion is not

ged by the defendant and accepted as true by the tsial court woul4 not

It a gu.ilty plea to be w ithdra°Nn." §Uftv- K'- 131 t3bie AI►B• 3d

A ^v̂  17 £Abio A1+I►• 34 281 (1 )?23 (19"), S

be grounds for AppetlerA

Consequen:tly9 tlae Traal Court

Appeltant's l^ris,oiaom to Wa° --was wt chm'y

Thi:refore, for the forego3ng the facts sd f,

should e.`Cercl.se
of Appellant's Motion to W ifujraw of his Pleas, the S

its discsetion and aceW ljmrmiwum over tiiis matw as the Taial Court aad the AppellAe Court

have created ag.'ave injustice by not allowing Appellant's Moti.on to Withdraw his Fleas to be

hearcl on the merits.

U.

iudicte$on -iv,wo-co cantsof Co'. as Comnu

Aggra:vated Miuder and one cotait of Attempted Aggravated ^urd^.

On Deember 18, 24108, ajury taial W commenced, but pr!or to the completion of such

3



iity to one count of Cons

Conunit Aggrav A+l:arsiec and was senten£...ed to four y^^aes of ' HIMCCiati-

A timely Riotice of Appeal was ftled on immy 12, 2009. On Apri130, 2010, the

Appellate Court rendered a finai decision denying Appeliant's aMWA, and an aPPcal

the Ohio Supreme Court on June 7, 2010. On August 25, 2010, the Ohio SnPeme Coufc

dismissed Appellant's case as the aMW did not involve a subswnW constitucional quesd

On June 29,2009, November 18,2009, February 24,2010, and March 18,2010,

Y to

otions for judicial release. Appellant also filed a Motion for Leave to

Withdraw his Guilty Plea. On Apri130, 2010, the Agpellate Court vwdered a Ftnal decision

Apgellant's aPPcld, and an appew was M in the Ohio Suprem Couct. Appellant also

f,led a Post Conviction. Motion for ReL°,^f on January 7, 2010, an3 saa~h petition i s still pending in

the Trial Conrt-

t 4c1 his initeal lvl ' for JudicialllAppe anQn Assgust. 23,2010, a year after

lielease> the Trital Court rendered adecision denying all of the above-refcr motions without

a hearing-

4m September 15, 2010, Appellant rilesi a in tYe

Court of Appeals. On December 15, 2010, the Appeliate Caaut 6 wed a clecision limitin.g tliis

appeal to the Trial Coart's denial of Appeliant's motion for leave to withdrau' his guiity Flea.

T'hereafter on Sepwmber 9, 2011, the Second District Court of Appeals rendered a

decision affirming the Trial Coeut's Decision and denying Appellant's aFPeal. It is this decision

which is the laasis oT thi:

4



§1J3PPORC OF P^OI*OSiT101! OF 1.ktV! ° 1
eals erred in denvi^ ^1 ouellaatt's Motiua to,num t......

an.^et^at t► ..°used ev^^ce aa sau^a^t o£ has nratioa ^

^e^a^strat^i • •• s• '' ''' ^ave be ea allowed to rv^xdraw gis pteaa

On August 23, 2010, the Trial Court denied AFPellan.t's Motion ta Witbdraw his Guilty

Plea, without a hearing. See Tria1 Court's August 23, 2.011! Entry. The Appe}late Court

affrrmed the Trial Court's decision and also determined that Appellant's arguments were barred

by res jufficaia because they were greviously addressed. See SepteznToer 9, 2011 Court of

Noztnalty arguments wluch use evidence outside of the sutsjeet of a post

conviction motion for relief and not a Motion to Withdraw a Plea. See Ohio Revised Code

2953.21; Stat,e v Teraer 171 Ohio App. 3d 82 (e If" ). The Ohio Supreme Court bas

distinguished between Ohio Rule of Criminal Procedure 32.1 anO Ohio Revised Code 2453.21

remedies. Shv.jb*,% Obin St. 3d 235 (2002); saft §`®• S., U1Tra V MeGratb 78

Ohio St. 3d 45, 41(199?). However, ineffeeuve assistance of counsel is a proper basis for a

post sentence Motion to Withdraw a Plea. State v ftftn 153 OM+a App. 3d 286 (2003); State

v. er 171 Ohio App. 3d $2 (e Mt. 2W).

As was stated above, while it is tm tbat the issue of ineffective assistance of counset was

y addressed by the Coauk of Appeals, the issues with regard to ineffective assistance of

counsel set forth in Appellant's Motion to Wtthdns:v las Pleas were not previously addressed as

such issues .vere not pwt of the record arai were reviewabie in consideration of a Motion to

Plea.

Ohio Rule of Crin3inal Procedure 32.1 statea: "A mofion to withdraw a plea of guilty or

no contest may be made only before sentence is imposed; but to eorreet cr,anifest injustice the



Y

p

A defendant who seeks to wi --w a plea af gWtY after the ' 4tticu of sm- bas

a of est"shing the etcistence of manifest injustice. Siate v. 49 t3bic St 2d 2,61

(1979). The decision of whether a manifest

the teial cotttt. State v. Smitk, 49 (bie St. 2d 261. "Abuse of Tfiscretion" is more tlzmn mme

error of law andlor judgutent; it implies an arbitray, raaable, and/or unconscionable

attitude on the part of the Trial C;ourt. State v. A , 62 Ohio St 2d 151(1

pertnit the defendant to

ion of

`l'hfis Court has lueld that of the motion to wi w is elearly warranted, a

62 ); "VZ

). "A

req ' if the

72s (2."s);

ia Lurm,

-scntcoce Crim. R. 32.1 motion is not

by ft trial court woWd not

was denied an ogportunity to prapont a self-defense claim at tria; bmause of his trial counsd's

monma advice that defendmA was t3kat ciefeme, the trial court would be

obligated to permit vritladrawal of defendmt's 8uilty pleaa because counsel's

mmance ereated a rnaui:fest injustice by ' mVmnDg the ImOu+i* intel.li.gent, and valontary

character of defendant's plea." See 5bde v.1'eWZ 171 ilbio App. 3d $2 (2°d Hisk 2007).

A_-- - -filei[-hisNtoWn toV'e aw-tw`v'uifty rwccan: anacheda a g

affidavit. In such affidavit Appdlmt alleges tiaat his Tnal Couusel was itleffective. See Matiaa

to Witbdraw l4Rŷy Pka Supporting AfiNavit p-t: tbft-vto.af¢er "A W;.

6



To prove a claim of meffectzve assistanm I sutrwient to reverse a conviction,

Appellsnt must show the `i'rial Counsel's conduct €ell ldow tlw objective stazulard of

reasonableness; and that ths errors were serious enough in nature to create a wasmWic

probability, tbat, but for the errors, the result of the triai would have been different. °t v

gk.p t:M+ 466 U.S. 668,688 (1984); State v Broft 42 Ohio St. 3d 136 (1989).

IneYPeative assistance of counsei is a basis for seeking a post sentence withdrawal of a gailty

plea. State v Tnrner 175 t^o App. 3d 25p (2898); St , v. a t^,153 Obio App. 3d

ve, Appellant ewered a plea of &ailty to one count of Conspiracy to

Commit Aggravated Murder. A"eltant pled guilty after his Tri unicated to him

that le was no lonSer comfortable gomg forward with the defeow was entrapment, which was

the trial strategy up to that poir}t. '1'risl counsel eo ted to Apgellmt that Ite would not

assert the defense of enuapmmt. vit pi. Triol. Counsel fust m tuaica#esl to Appellant

tt-w dw defense of mtrWmmt would wt be . ted the bial. haci. atreai.y cotnmessced.

vit p1. T7v reawm given wcm the "I'rial Cotert would not pieswl tls~ 4esy habuct'On for

F,ntranmexet and counsel would not pcesent the defenw of en. nt. AWAavit pl.

A Trial Court m

weigh the evideuce and discharge its duties. §M v. 3sv. 74 47 ►bi+u St. 3d 178 (1"5). If there is

no evidence to snpport an issue, then the Trial Court will not ' msmwt the ju€y on such issue.

Mumhv v Carraltnra Mft Co« 61 Obuo St. 3d 385, 591(1991j, ciftg Rilety v Cl^cin^aati• 46

Ohio St. 2.^ 297 (1576). r:iftzer party em request a-wWnttm joey -i-e aeelas -tw.g-w -its

reasonable and sappoated by evidence the Court will give the instcvction to the jury.

7



To prove eniratament, the Appellant would have to n that he did not conceive

of committing d it was sngg to him by an agent of the police, for the pucpose

of causing his attest or prosecution. See statev 7M 5 U"bla St. 3d 187 (1983)if Appellant

were to demonstrate entrapment by a preponderance of the evidence, AgPeltsmt would have to t-v

found not gtiity. "Entrapment is not estab#ished when government officials m.erely afford the

oppotwnity or facili
ission of the offenw, and it is shown that Defendant was

predisposed to contrnit the offense.'° State ^Ohio St. 3d 187 (1983), qnu"g

She n v United S4t014 356 U.S. 364 (1958). in Ohio, the ezuaaptnent defense is subjective

and ft relevaut factors on the issue of pnedispoaition include "(t ) the accused's previous

ceto
involvenger€t in criminat activity of the nature charged, (2) the accused's ready ac4

the indncenzen.ts offered by the poiice, (3) the wcuwWs expert knowledge in the area of the

criminal activity ebargod, (4) the accu.sed's ready aecess to conirabansl, and (5) the aceused's

willWgnm to involve himseif in efiminW as,^tivity," S^tate^,_.,v „Du^ 5 ahtQ St: 3d 187 (1983).

In the case at hand, Appellant had no previo+as invaiv in

murder or conviracy to con►mit murd-M Sec -

met on more than seven occasions before the incidents in March of 20Q8. Appellant has no

expert knowledge in the am of attenaptecl murder and conspiracy to contmit man'der, and was

stated above Appellant was not very willing to be ►nvolved in the criminal activity. Thus,

Appellant was not predisposed to committin8 the offenses he was charged witb.

With regard to the infornmt being an agent of the police, the entraF►xen.t defe

induceFnents initiated by goveP:ir.mesll-Officials vz vrivate citiaens wtin8

government agents. 7 it fttes v. Me: er^un, 746 F. 2d 1048,1189 (Sixth Circuit Court of

Appeals (19&4). An a.gency "u'ationship *-` created when a principal has the right to control the

8



aed

can be creat: d through an eWss t of suBhOrity or by implic

117 Ohio e5: :ip can also be623, 630 (i %). An ag

y retationship

ion of unauthofized acts of an agent R it^ y.̂ tr.r^ ]Eaat. iae 103 t)WA.gp. 3aI

181,185 (1"5).

With regard to the informwA
cyof the police, th+e entire aft

originated with and was pbnmd and faciUtated by the inforuant. A vit p2. The informmt in

this case had worked with the police for a u r of years,

from AppeHant

lereira; liaiat had no mtentm to a 't

Afadavit p2-3.'I'here is no evidwee o

September 17, 2007. Affidwft P10.

y crizme. vit p1e-11. The next contact be.

ts.

the infotmaiat was not until Jawary 10 or 11's of 2008. AWWavit pll. Tke inOOF(Daut

commutsiceted to Appellaot that Appellant's former busiss ss A.ppellant dead, and

asked if Appellaait would wwt the mforetmat to -take care" of tiw former busmm r, mW

Appellant declined. AfNavit p11. This was the first mention of kitIiog Appellant's former

b' M pwimr srsdiiceclnjormart was tj-,one-who tit un. Tie uiformpA at

Apgellant's employment and did so 5-6 more times unumomced pvssWg for information strout

Appeiiant's fornu+ya b-,;siness partner. Affidavit Dt'-nng each visit ft MfOmumt would tell

0

prior to iasvol.v t by the informant.

9



Appeliant h-e swraid r^ot let the business get away wittt what he has done to

Affidavit p1fl.'Tlw next important event omunvd on IlAw-h 21, 2008 this is when the setup

oeecared. On this date, Appetimt had been at the off'icv, at a mobilc home park, and the

Gourthoase to pay a ticket. Affidavit p12.'i'he entire idea of the murder of A t's fomm

basirness partner came from the in.formant. Affdavk p12. Appelimt has never shown the

informant thousands of doflas of cash and he bas never been in itani's veluck. Affidavit

p14. The informan.t eommunicatrd to others he was on a mission to get Appetlmrt and was

paid to do so. AfNavit p13.

The Appellant has demongrated he had no pnwoamisest notions of committing the

crames of murder andtor 'conspmcy to commit m.urder. The offenses wm suggesWd to him by

the inf t through n I

pw-qecuficaaas'sng Appellant's azrest and

o

F ,`i'i-iai Counsel was ' ve by not Iis 'tae i

Ataettaot was mty'g on the State to caR the infonn" as a:` .

did not

importantly an integrat witAess to A;

a aas

Tria.! Couaasel

commimiicated to Appellant that t3w State was not geting to call the infomlant as a wiuwss and

due to the faat t6at Appellard's coumel did not secure him as a vAUwn he may not appear.

AfMavit p6-7. Clear2y the informmt was a crucial w' to Appellant's claim of en t

and the fact that he may not appear was a ftctor that leact to A tentedu$ a plea, and thus

Appatiaff fe-it pv-wna aud-a

not going to appear.

ejenwwas

10



The foregoing denmwates Tria: Counsd's conduct fell below the ob,jecLve

standard of b?mcss by not p-roperly se.uring witnesses; not filing a Motion to Suppress

statements; and not following tlsmugh with the defense of aetaspnwn.t. Such errors, if correeted,

reasonably couid iiave resulted an a differeni triai result, and A.ppeiiant woold not have entered a

guitty plea if not for the earors.

In this case Appellant was denied the opportunity to present the defense of entrapment at

trial because of his trial counsel's erroneous advice, and as a aesult of such advice Appellant pled

guilty. Trial Counsel's deficie,nt performance as demonsuated above created a ' est injustice

by i

the Ta

Wi w his Pkas without a beamg

§I4J1VIV. Cql'^4aN

For the foregoing reason.% this case involves a conW qti Ohio

Supreme Coust sxsuid ex.ercise jurisdiction ovex A tnt's discretionary appeW so that

Fieas can be hekurd on the

11
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S^.'fon, Fisher & Coxi
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Ph:(937) 237-4485
Pax:(937)237-1978
Email:
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It is hereby certified that a copy csf tltis Memorandum in Support of Ttuisdiction was sent
by ordblary U.S. mail to counsel for Appellee, An.drew Picek, Esq., c% Clark County
Proseczuicir's (7ffice, 50 East Columbia Stract, 4s' Floor, Springfield, Ohio 45541 on October 20,

2011.
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(Sitting by assignment of the Chief
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IN THE COURT C?F'APPEEB.LS FOR CLARK COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee C.A. CASE NO. 2010 CA 89

V.

JEFFREY S. ULERY

Defendant-Appellant

T.C. NO. 08CR293

(Criminal appeal from
Gomman Ptess Court)

OPINIC?N

Rendered on the Vb day of SeratMber 2011.

ANDREW R. PICEK, Atty. Reg= No. 0082121, Assistant Prosecut€ng A'ttorneY, 50 E.
Cotumbia Street, 0 Floor, P. 0. Box 1608, Springfield, Ohio 45501

AtEorney for Plaint6if-Appeiiee

P. J. CONBOY ti, Atry. Reg. fVo. f07t10='3, 5613Brandt Pike, Huber Heights, Ohio 45424
Attomey for Defendant-Appellant

FROELICH, J.

Jeffrey Ulery appeals from the tria! courYs deriial of his i;nin.R. 3t.`r niatim-40

withdraw his guilty plea to the offense of conspiracy to commit ag9ravated murder.

Uiery was indicted in April. of 2008 on two counts of conspiracy to ooimii

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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aggravated murder and one oount of attempted aggravated murder. A}urf tiiai

commericed in December of 2008, but a plea agreement was reached prior to completion.

Ulery pled guilty to one count of conspiracy to commit aggravated murder and the

remaining charges were dismissed. Ulery appealed, and his appellate counsel filed an

Anders brief with two potential assignments of error: (1) ineffective assistance of counsel,

and (2) that Ulery did not understand his c:or ►stikutional rights prior to pleading guilty.

We affirrned Utery's conviction on February 5,2010. State v. Ulety, Clark App. No.

20€19 CA-5, 2010-Ohio-376. We held that Utery reeeived effective assistance of counsel

at t`ial, and that his plea was made knowingly and voluntarily. Id. In November of 2009,

Ulery filed a motiorz to withdraw his guilty plea, which was denied by tlhe trial court on

August 23, 2010 wi€hout a heanng. It is from this'udgnient that Ute►y now appeals.

UWs single assignment of error states:

THE TRtAL COURT ABUSED ITS DISCRETION IN DENYING APPELLANTS

MOTION TO WITHDRAW HIS GUILTY PLEA.

Ulery contends that his guilty plea was not knowingly and voluntarily made because

he received ineffective assistance of counsel at trial. He argues that his counsel was

deficient in that he did not proceed with the afftrmative defense of entrapment, procure a

key witness for the defense, or file a motion to suppress certain statements that the

defendant made to an informant. He argues that the triai court should have held a hearing

on his claims before ruling on his motion to withdrauv his plea..

Grirn.R. 32.1 provicies: "A motion to wiMraw a p^ea of-guiity +ar no contest maybe

made only before sentence is imposed: but to correct manifest injustice the court after

sentence may set aside the judgment of cenviction and permit the defendani to wrkhdraw

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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his or her plea."

"The distinction betinreen pre-sentence and post-sentence motions to withdraw pleas

of guilty or no contest indulges a presumption that post-sentence motions may be

motivated by the desire to obtain relief from a sentence the movant befieves is unduly

harsh and was unexpected. The presumption is neverthefess rebuttable by showing of a

manifest injustice affecting the plea. 'A "man'ifest injustice" comprehends a fundamental

flaw in the path of justm so extraordinary that the defendant could not have sought

redress from the resultng prejudice through another fonn of application reasonably

available to him or her.` The movant has the burden to demonstrate that a manifest

. Brooks, Montgomery App. No. 23385, 2Q1{2-Ohlo-1882,118

(internai oitations omitted).

"A triat court is not necessarily miuired fo hoU a hearing before deciding a post-

sentence withdrawa3 motion. A hearing is required only if the facts alleged by the

defendant, if aoaepted as true, woufd require the plea to be withdrawn." State v. McComb,

Montgomery App. Nos. 22570,22571, 2009-Ohio-295, 1119. "A motion to withdraw a guiity

plea is addressed to the sound discretion of the triai court, and a reviewing court will not

interfere with that decision absent an abuse of discretion." State v. Turner, 171 Ohio

App.3d 82, 2007-Ohio-1346,'(j21. "Abuse of discretion" impHes an arbitrary, unreasonable,

unconscionable attitude on the part of the trial court. State v. Adams (1980), 62 Ohio St.2d

151.

"it is eve#4 established by pertinent fJlaio case faw tt'at clair3s submi`ttcezi-in suppwt

of a Crim.R. 32.1 motion to withdraw plea that could have been raised on direct appeal,

but were not raised in dirW appeal, are barred by res judicata " State v. Madrigal, Lucas
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App. Nos. L-10-1142, t.-10-1143, 2011-Ohio-i98, ¶ 1Fs (interr,a3 cftafions omitted). !n this

case, not only could the issues have been raised, they were specificaNy addressed.

In the direct appeal, Appellate counsei filed an Anders brief (appellant did not file

a pro se brief) and we conducted an independent review. We found that there, "is no

arguable merit to the claim that Ulery did not knowingly, inteNigently, and voluntarily enter

his p1ea." Ulery at 119. We also held that the "record manifestty does not support a claim

counsel's perfonnance was deficient." td. at 111.

Under the doctrine of res judicata, "[a] point or a fact which was actually and directly

in issue in a forrner action and was there passed upon and determined by a court of

y not be drawn in question in any fuWre acfion between the same

par<aes or their privies, whether the cause of action in the two actions be identicai or

difPerent.° Norwood v. }t9cfJonakt (1943), 142 Ohio St. 299, para$raph three of the

synabus. " i he law-of-the-case doctrine holds that the decision of the reviewirlg court in a

case remains the law of that case on the quesfions of law involved for all subsequent

proceedings at the trial and appellate levels." Nolan v. Nolan (1984), 11 Ohio St.3d 1.

Res judicata bars Ulery from raising ineffective assistance of counsel and whether

his plea was knovuingly and voluntarily made as grounds to appeal the denial of his Grim. R.

32.1 motion. The trial court did not abuse its discretion in denying Ulery's Crim.R. 32.1

motion without a hearing, since no issues were raised that had not already been

adjudicated. Ulery has failed to show a "manifest injustice° requiring his plea to be

withdrawn or the trial touct to hold a hearing.

Ulerys assignment of error is overruled. The judgment of the trial court widl be
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GRADY, P.J. and CANNON, J., concur.

(Hon. Timothy P. Cannon, Eleventh District Court of Appeals, sitting by assignment of the
Chief Justice of the Supreme Court of Ohio).

Copies mailed to:

Andrew R. Picek
P. J. Conboy 11
Hon. Richard J. O'Neill
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