C. RICHARD SM}TH

APPELLANT,
Vs, -‘-
OHIO EDISON COMPANY,

APVELLEE,

IN THE SUPREME COURT OF OHIO

1-1828

On Appeal from the Ohio Public
Utilities Commission
Case No.: 10-340-EL-CSS

NOTICE OF APPEAL OF C. RICHARD SMITH

BRUCE M. BROYLES, CO.
A Legal Professional £ssociation
Bruce M. Broyles (0042562)
5815 Market Street, Suite 2
Boardman, Ohio 44512
(330) 965-1093

(330) 953-0450 fax

Attorney for Appe}zlant C. Richard Smith

Jones Day i
" Allison Haedt (0082243)

FILED
0T 27 2018

CLERK UF COURY
SUPREME COURY-0F 0

3]

325 John H. McConnell Boulevard
Suite 600

P.0. 165017 .

Columbus, Ohio 45216-5017

Attorney for Appef_ilee Ohio Edison Company

IR

N
1w

RECEIVED
0gT 2 7201

CLERK OF COURT
SUPREME COURT OF OHIO




NOTICE OF APPEAL OF C. RICHARD SMITH

Appellant C. Richard Smith hereby gives notice of appeal to the Supreme Court of Ohio from
the Opinion and Oj%der of The Public Utilities Commission of Ohio Case No.: 10-340-EL-CSS
on July 6, 2011, atid from the Entry on Rehearing on August 31, 2011 denying the Application
for Rehearing, cop;%._es of which are attached hereto.

The errors complained of and probable issues for review upon appeal are:

1. The Comm’ssion erred in finding that C. Richard Smith did not succeed in making an
application for new service in his telephone calls on either September 10, 2008 or November 5,
2008. :

2. The Comm ssion erred in finding that (1) the “Dear Occupant” letter was sent to 1930
Mahoning Avenue! Warren, Ohio, and (2) that was all that was required prior to the
disconnection of Eiectrical ser_vwes to 1930 Mahoning Avenue.

3. _ The Commission erred in finding that both parties agreed that there was tampering in
connection with the meter located at 1930 Mahoning Avenue, Warren, Ohio, as defined in OAC
4901:1-10-01(Z) as their was no intent by C. Richard Smith to impede the correct registration of
the meter. ‘

4. The Commission erred in finding that Ohio Edison properly disconnected service without
prior notice pursua?"'lt to O.A.C. 4901:1-10-20(B)(1)(a).

5
7

5. The Comin’ssion erred in denying the application for rehearing based upon a good faith
belief of C. Richarl Smith that the audio recordings of the telephone conversations between C.
Richard Smith and Ohio Edison, that were played at the February 23, 2011 hearmg, and
submitted as Exhikit G, had been altered. The good faith belief was based upon the opinion of
Arlo West of Creative Forensic Services, who identified thirteen (13) areas of concern.

Respectfully submitted




CERTIFICATE OF SERVICE
A copy of tae forgoing notice of appeal was served upon Allison Haedt, Attorney for
Respondent, of Jores Day, at P.O. 165017, Columbus, Ohio 43216-5017 Ohio 44446, and

pursuant to R.C. 4¢03.13 and O.A.C. 4901-1-36, upon the Public Utilities Commissioner,

Secretary of the Ccmmission, Betty McCauley, 180 East/B?d Street, 11™ Floor, Docketing,

Columbus, Ohio 42215, by regular U.S. mail on thi@pé day o .
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In fhe Matter 0 the Complaint of C.

£
A

BEFORE

, THE PUBLIC UTILITIES COMMISSION OF OHIO

Richard Smith, ;
Cbni;alainant, ;

v, ; Case No. 10-340-EL-CS5
Ohio Edison Com};any, ;
Resp;ndént. §

§

ENTRY ON REHEARING

The Commission finds:

®

2

€)

On March 17, 2010, as amended on August 9, 2010, C. Richard
Smith (Mr. Smith or complainant) filed a complaint with the
Commission against Ohio Edison Company (Ohio Edison or
company). In the complaint, Mr, Smith stated that Ohio Edison
remcved the electric meter from his property, shut off the
power supply, and caused damage to his property. Mr. Smith
requissted that power be restored to his property and that he be
awarded damages in this matter,

On April 6, 2010, and August 24, 2010, Ohio Edison filed
answers to the complaint, variously admitting and denying the
material allegations of the complaint.

On Jrly 6, 2011, the Commission issued its opinion and order in
this tnatter. In the order, the Commission concluded that Ohio
Edison’s refusal to begin the process of establishing electric
servize for Mr. Smith at 1930 Mahoning Avenue until he paid
tamplering charges was not justified under the circumstances
prescnted in this case. Moreover, the Commission found that

adeqate service was not provided by OhioEdison-when-it—
failec: to investigate the consumer complaint in this case as
required by Rule 4901:1-10-21, Ohio Administrative Code
(O.AC.), and to act diligently to resolve the dispute.
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Secticn 490310, Revised Code, states that any party to a
Comiission proceeding may apply for rehearing with respect
to an’ matters determined by the Commission, within 30 days
of the entry of the order upon the Commission’s journal.

Secfti_ftfn 4903.10, Revised Code, also provides that if the
Comrnission grants such rehearing, it ghall specify the purpose
for which rehearing is granted and shall also specify the scope
of thé additional evidence, if any, that will be taken; but it shall
not tike any evidence that, with reasonable diligence, could
have heen offered upaon the original hearing,.

On August 4, 2011, Mr. Smith filed an application for rehearing
of the July 6, 2011, opinion and order. In the memorandum in
support of the application for rehearing, Mr. Smith asserted the
follovring assignments of error:

(@) * The Commission erred in finding that Mr. Smith
+ did not succeed in making an application for new
: service in his telephone calls on either September
-+ 10, 2008, or November 3, 2008.

(b) :The Commission erred in finding that (i) the
. “Dear Occupant” letter was mailed to and
¢ delivered to the vacant premises located at 1930
3 Mahoning Avenue and (ii) that was all that was
i required prior to the disconnection of electrical
1 services to 1930 Mahoning Avenue.

() ;The Commission erred in finding that both
. parties agreed that there was tampering in
. connection with the meter located at 1930
'+ Mahoning Avenue, as defined in Rule 4901:1-10-
: 01(2), O.A.C, as their was no intent by Mr. Smith
“ to irnpede the correct registration of the meter.

(d) :%?_'The Commission erred in finding that Ohio
. Bdison properly disconnected service without

i prior notice pursuant to Rule 4901:1-10-20(B)(1)(a),
. O.AC.

{e) The Commission should allow a rehearing based
upon Mr, Smith's good faith belief that the audio
.recordings of the telephone conversations
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| between Mr. Smith and Ohio Edison, played at
the hearing as Exhibit G, were altered.
(7} On fé‘xugust 5, 2011, Ohio Edison filed an application for

rehearing of the July 6, 2011, opinion and order. In the
memorandum in support of the application for rehearing, Ohio
Edison asserted the following assignments of error:

(a) The order unlawfully and unreasonably grants
* relief based upon a claim that complainant did
- not plead,

(b)  Contrary to the findings in the order, Ohio Edison
_ did not refuse to begin the process of establishing
; service for complainant solely because Mr. Smith
_ refused to pay tampering charges.

() The order incorrectly finds that Ohio Edison
* provided inadequate service.

(d) | The order fails to make clear that complainant is
‘not entitled to pursue damages in state court
under Section 490561, Revised Code (Section
. 4905.61).

On August 15, 2011, Ohio Edison filed a memorandum contra
Mr. Smitl's application for rehearing! In the memorandum
contra, Ohio Edison stated that Mr. Smith’s first four
assigtiments of error have already been considcred and rejected
by the Commission, and, thus, those issues cannot serve as
grourds for rehearing. Ohio Edison also stated that Mr.

Smitl’s fifth assignment of error, his argument that the audio

recoridings in this matter were altered, was not addressed at
hearing or on brief when he had an opportunity to doso. Asa
result, Mr. Smith’s application for rehearing should also be
denied with respect to the audio recordings.

(9)  With regard to Mr. Smith

Comraission finds-that Me-Smith-has raised nonew arguments

1 On August 23, 20%1, Mr. Smith filed a plea

s first four assignmehts of error, the

ding in response to the memorandum contra filed by Chio

Edison on August;15, 2011. Rule 4901-1-35, 0.A.C., dees not provide for the filing of a response to a
memorandum conra an application for rehearing. Therefore, Mr. Smith’s pleading will not be further

considered in this inatter.
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in hls application for rehearing. We believe that those issues
have , been fully considered and properly decided in our

* opiniin and order in this matter.

Mr. Stnitl's fifth assignment of error is based an his belief that
the aitdio recordings of his telephone conversations with Ohio
Ediscn were altered. In support of this assignment of error,

Mr. S{ruth stated that, although the parties stipulated that the
recordings were authentic, the stipulation only eliminated the
need ‘o have an Ohio Edison witness testify that the recordings

were what they purported to be. No one testified that the

‘audic recordings were true and complete recordings of the

telephone conversations between Mr. Smith and Ohio Edison’s
representatives. Mr, Smith noted that his counsel received the
audic, recordings six days before the hearing and that he heard
the rccordings for the first time at hearing. Because Mr, Smith

. testifid that Ohio Edison representatives had granted him a

“contractor’s courtesy” during his renovation of the property at
1930 iahoning Avenue, and that information was not included

in th: audio recordings, he began to investigate after the

heari1g whether the audio recordings had been altered.

Mr. Smith stated that the audio recordings have been
stibmitted to an expert and the expert has identified 13 areas of
concern, based upon the expert’s review of only one of the 11
telephone conversations between Mr. Smith and Ohio Edison.
Mr. Smith argued that the Commission should grant rehearing
in or¢er to compare the original disc recordings with Exhibit G

and t) allow him to develop the issue further.

Withféregard to Mr. Smith’s fifth assignment of error, we

observe that, even given the six-day time frame before the

hearitig in which Mr. Smith’s counsel received the audio
recordings from Ohio Edison, Mr. Smith, acting with
reasohable diligence, could have at least raised that issuc at
hearing. He chose not to do so, however. Now, maintaining
that the parties’ stipulation to the authenticity of the audio

ffffffffffffffffff _ recowdings at hearing does not mean that the recordings were

“true.and complete,” he seeks to raise the allegation that the
recorilings were altered through his application for rehearing
and :subsequently to offer evidence in support of that
allegition. Mr. Smith has provided no explanation why the
issue of the alleged alteration of the audio recordings could not
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have “een brought up at the hearing in this case. Therefore,
purstiant to Section 4903.10, Revised Code, the Commission
shall Aot take any additional evidence on that issue through a
rehea’ing. Accordingly, we find that Mr. Smith’s application

 for rehearing should be denied.

With egard to the Ohio Edison’s second and third assignments
of ertor, the Commission finds that the company also has
raised no new arguments in its application for rehearing. We
believe that those issues have been fully considered and
properly decided in our opinion and order in this matter.

In suji)port of its first assignment of error, Chio Edison cited
case Liw (e.g., Ohiotelnet.com, Inc. v. Windstream Ohio, Inc., Case

‘No. (9-515-TP-CSS (Entry dated Dec. I, 2010) and Carney ©.
Clevelnd Heights-University Heights City School Dist., 143 Ohio

* App. B3d 415, 430 n.9 (8th App. Dist. 2001)), and argued that

claimi that are not pled in a complaint filed with the
Comrhission cannot serve as the basis for later refief, Ohio
Ediso stated that complainant asserted for the first time in his
post-hearing brief that the company violated Rule 4901:1-10-21,
O.A.C., which requires utilities to make “good faith efforts” to

- resolve customer disputes. Ohio Edison argued that this new

(13)

claim is highly prejudicial to the company, which did not have
an opportunity to respond via its answer, take discovery,
prepate witnesses, or conduct cross-examination to specifically
address it.

Upon consideration of Ohio Edison’s first assignment of error,
the Commission finds that it is without merit. The Commission
is of the opinion that Mr. Smith’s entire presentation at hearing
was that he tried repeatedly to get electric service from Ohio
Edison; then, having complained to Ohio Edison, the company
did not make a good faith effort to respond to him and try to
resolve the dispute. Mr. Smith’s citation to Rule 4901:1-10-21,
0.A.C., and use of the words “good faith efforts” for the first
time 1n his brief to refer to the company’s lack of response to

—————————his problem, dees not change the nature of his complaint before

pl
us, His claims on brief were not new to the case. And, judging
by Ohio Edison’s pleadings, its arguments at hearing, and its
brief in this matter, the company was aware the nature of Mr,
Smith’s complaint and it responded accordingly. We do not
believe that Ohio Edison was prejudiced in any way by the




10-340-EL-CS5

(14)

OA( citation or the words that were used in Mr. Smith’s
brief.

In ad%‘;lition, we would note that we are not constrained by the
labels placed on arguments made by the parties on brief. Our
findir'g that adequate service was not provided by Ohio Edison
when' it failed to investigate the consumer complaint in this
case as required by Rule 4901:1-10-21, O.A.C, and to act
diligently to resolve the dispute, was sclely our own

-deternination based on a thorough review of the record.

In‘support of its fourth assignment of error, Ohio Edison stated
that the order fails to clarify that complainant is not entitled to
pursie damages. in state court under Section 4905.61, Revised
Code: Citing to Cleveland Mobile Radio Sales, Inc. v. Verizon
Wireless, 865 N.E. 2d 1275, 1276, 1279 (Ohio 2007) (finding that
Secti_c.‘;_n 4905.61, Revised Code, is a penalty statute that has
“punitive objectives”), Ohio Edison argued that treble damages
unde;: Section 4905.61, Revised Code, are not proper in this

" case. “The company maintained that because the Commission

(15)

founc’_' that Ohio Edigon took the correct action in disconnecting
the timpered meter for safety reasons, complainant is not
entitied to any property damages that may stem from the
removal of the meter.

We find no error on this issue. Our statement on the issue of
damaiges in the July 6, 2011, opinion and order was part of our
ruling on the company’s request to dismiss the complaint. We
statec that “[wlhile Ohio Edison is correct that the

Comrhpission -may not award monetary damages in this

particular case, that fact does not justity dismissal of the case.”

Aside from addressing the company’s request to dismiss the

compaint, this statement confirmed our lack of jurisdiction to
award damages in complaint cases such as this one. Further,
Section 4905.61, Revised Code, applies to an action in a court of
law. ‘Our jurisdiction does not extend to what a party may or
may hot do in court. Thus, we make no pronouncement on
what Mr, Smith is entitled to do under Section 4905.61, Revised

(16)

Code.

A’cco{:dingly, we find that Ohio Edison’s application for
rehea’ing should be denied.
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Itis, therefoi"‘e,’
DRDERED T hat Mr. Smith’s application for rehearing be denied. It is, further,
ORDERED That Ohio Echson 5 apphcatton for rehearing be denied. It is, further,

_ ORDERED, That a copy of this entry on rehearing be served upon each party of
r(_cord ;

THE PUBLIC UTILITIES COMMISSION OF OHIO

Dt
1la ,.7_/ .

Paul 1! Centole Steven D. Lesser

—QAM% wy )

Andrz T. Porter Cheryl L. Roberto

H

KKS/vrm

Entered in the 50111 1al

o312
&,:R\\J\.‘ \V\‘._,( .a.u...lih

Betty McCauley
Secretary

A\
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter 'Sf the Complaint of C.

Richard Smith, ;
Cor%tplainant, ;
V. 2 ; Case No. 10-340-EL-CSS
Ohio Edison Con%pany, ;
Res_;?ondent. ;
OPINION AND ORDER

The Comrission, considering the complaint, the evidence of record, the arguments
of the parties, an(él the applicable law, hereby issues its opinion and order.

e

APPEARANCES

n
i
i

i

. Bruce M. ?Broyles, 164 Griswold Drive, Boardman, Ohio 44512, on behalf of C.
Richard Smith.
Jones Day, by Allison Haedt, P.O. Box 165017, 325 John H. McConnell Blvd., Suite
600, Columbus, Ohio 43215-2673,. on behalf of Ohio Edison Company.

OPINION: !
L INTRODUCTION

_ The above-referenced complaint was filed on March 17, 2010. In the complaint, C.

Richard Smith (l/r. Smith or complainant) stated that, on January 25 or 26, 2009, Ohio
Edison Company (Ohio Edison or company) removed the electric meter from his property
at 1930 Mahoning Avenue N.W., in Warren, Ohio (1930 Mahoning Avenue). Mr. Smith
stated that Ohio Edison caused damage to his property by removing the meter and shut
off the power supply, leaving his property to freeze up in winter weather. Mr. Smith
stated-that Ohio Edison-accused him-of tampering with-the-meter-and stealing power,—————
Further, Ohio Edison required him to pay penalty and fraud investigation fees before
restoring power. Mr. Smith denied tampering with the meter and stealing power, and
declined to pay any penalty or fraud fees. He requested that power be restored to his
property and tha': he be awarded damages in this matter.

§




¥

10-340-BL-CSS 2~

On Aprll 6 2010, Ohio Edison filed an answer denying the allegations in the
complaint. Ohio Ldison also stated that electric service to the complainant’s property had
been disconnectec for non-payment, but that the company subsequently began recording
usage on the meter. The company admitted that, because of tampering, Ohio Edison
personnel removed the meter from the complainant’s property and disconnected electric
service at the pcwer pole in January 2009. The company denied that it damaged
complainant’s pro :)erty in any way.

On August 9 2010, Mr. Smith filed an amended complaint. In this pleading, Mr.
Smith related the Jollowmg information:

In August 008 Mr. Smith purchased at a sheriff’s sale residential property located
at 1930 Mahomng Avenue. In September 2008, he took possession of the property and
inspected the preriises. At that time, he found that the electrical service was still on to the
residence at the circuit breaker box. A couple of days later, Mr. Smith contacted Ohio
Edison and advisiéd the company that the electrical service was on at the residence. An
Ohio Edison reprasentative then advised Mr. Smith that power to the vacant premises
should have been'turned off, that a service order to have electrical service disconnected
would be requestéd, and that Mr. Smith would have to have the electrical service for the
- premises inspecte;] before the service could be reconnected. After Mr. Smith’s telephone
+call, however, the ‘power remained on.

: Mr. Smith ¢ ubsequently had the premises inspected by an electrical inspector from
" the city of Warren, and he made needed repairs. The electrical inspector sent an inspection
release form to Ohio Edison advising that the electrical service to the premises could be
reconnected. In Getober 2008, Mr. Smith contacted Ohio Edison’s 1-800 telephone number
and asked that th® billing address for the electrical service at 1930 Mahoning Avenue be
changed to the address of his residence, 7051 Kinsman-Nickerson Road in Kinsman, Ohio
(7051 Kinsman-Nckerson Road). Duting this telephone call, Mr. Smith informed Ohio
Edison that the irfspector had approved the electrical service, which Mr. Smith had been
using, and that he had not received a bill for use of the service, Mr. Smith also informed
Ohio Edison that it was his intent to renovate the residence and then put it up for sale, and
that no one woulc be living at the residence. Mr. Smith, a contractor by trade, stated that
Ohio Edison grar: ited him a “contractor's courtesy,” i.e., the power would be kept on
during renovatior, and that he would be billed for electrical service once a new owner
took possession. Mr Smith, thereafter, continued to renovate the property

M. Smith ctated that, on or about ]anuary 25 2009 he found that Ohio Edlson had
removed the meter from the premises and left a warning on the residence not to use the
electricity. He then contacted Ohio Edison and was advised that electrical service had
been terminated Eecause he was stealing electricity. Mr. Smith stated that he requested to
speak with a supérvisor during the telephone call, but no supervisor ever contacted him.
Approximately oie week later, Mr. Smith again contacted Ohio Edison by a 1-800



10-340-EL-CS5 | -3-

telephone number and was again told that he had stolen electricity and that he would be
required to pay penalties and fraud charges. Mr. Smith then sent his concerns to Ohio
Edison via facsiriile transmission on February 12, 2009; however, Ohio Edison did not
contact him regar: img his concerns. Mr. Smith maintains that electrical service to his 1930
Mahoning Avente property was terminated by Ohio Edison without warning or proper
notification to hm

On Augusi 24, 2010, Ohio Edison filed an answer to the amended complaint. In its
answer, Ohio Edison stated that complainant contacted the company on or about
September 10, 2008, and that Ohio Edison personnel advised complainant that an
inspection Would be required before service could be initiated at the 1930 Mahoning
Avenue property Ohio Edison stated that, on or about January 27, 2009, Ohio Edison
personnel removed the meter located at the property because Ohio Edison had begun
recording unbilled, unauthorized usage for that property beginning in December 2009.
Ohio Edison stated that, during telephone calls from the complainant on January 30, 2009,
and February 11 2009, the company advised the complainant that tampering charges
would be assesse: l and payment of those charges would be required prior to initiation of
service at his 1920 Mahoning Avenue property. Ohio Edison stated that the company
received a facsimrile transmission from the complainant on or about February 12, 2009.
#Ohio Edison generally denied the remaining allegatlons in the complaint, and specifically
‘denied that it extended a “contractor's courtesy” to the complainant. Further, Ohio Edison
argued that the camplamt should be dismissed because the complainant fails to set forth

reasonable groune is for complaint and the Commission cannot award monetary damages.

The Commxssmn finds that the complaint does allege claims that, if proven, would
 justify that relief be obtained from the company. While Ohio Edison is correct that the
Commission maynot award monetary damages in this particular case, that fact does not
justify dismissal nf the case. Therefore, Ohio Edison’s request to dismiss the complaint
should be derued

A settlement conference was held in this matter on July 29, 2010; however, the
parties were unasle to resolve the complaint. Complainant’s deposition was taken on
February 11, 201... An evidentiary hearing then was held on February 23, 2011. Both
parties filed post-ﬂearmg initial briefs on April 1, 2011, and reply briefs on April 15, 2011,

APPLICABLELA LAW

Ohlo Ed1s bn is an electric light company as defmed by Section 4905.03(A)(4),
Revised Code, aiid a public utility by virtue of Section 4905.02, Revised Code. Ohio
Edison is, therefc,re subject to the jurisdiction of the Commission pursuant to Sections
4905.04 and 4905, h)5 Revised Code.
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Section 49@)5 22, Revised Code, requires, in part, that a public utility furnish
necessary and adr'quate service and facilities. Section 4905.26, Revised Code, requires that
the Commission cet for hearing a complaint against a public utility whenever reasonable
grounds appear that any rate charged or demanded is in any respect un]ust unreasonable,
or in violation ofjlaw or that any practice affecting or relating to any service furnished is
unjust or unreaso; 1able

In complal At proceedings, the burden of proof lies with the complainant. Grossman
v. Pub. Util. Conim. (1966), 5 Ohio St2d 189. Therefore, it is the responsibility of a
complainant to px,:,esent evidence in support of the allegations made in a complaint.

. SUMMARY OF EVIDENCE

Joint SﬁLiation

At hearmg on February 23, 2011, the parties submitted a stipulated agreement (Joint
Exhibit 1). This document, entitled “Stipulations,” was admitted into the record at the
hearing. Accord:gg to the agreement, the parties stipulate fo the following facts:

(1)  Oneptember 12, 2008, complainant C, Richard Smith obtained

an electrical inspection permit from the city of Warren, permit
number 208001239, and on that same day Warren City
Inspector Tim Gallagher inspected the premises located at 1930
Malf%_orung Avenue,

(2)  Onbr about September 26, 2008, complainant C. Richard Smith
mfogrmed the city of Warren that the required repairs were
com; pleted at 1930 Mahoning Avenue; Warren City Inspector
Timi: Gallagher inspected the premises, and informed
respondent Ohio Edison that the premises were ready to have
elech'ic service reconnected by facsimile transmission.

(3) Warren City Inspector Tim Gallagher would testify to the
abo’re and that he does not recall whether electrical service to
the 3rermses was on when he inspected the premises,

4) R1chard Fellows of Alpha Omega Plumbing would testify that
~ he ‘vas present at 1930 Mahoning Avenue, on September 22
and 23, 2008, to provide plumbing services and that, in
pro ,_f1dzng those services, he used electric power tools inside the

presnises simply by plugging his tools into an outlet.

(5) Darfiél Miller, an East Ohio Gas Company customer service
tecknician inspected the gas lines located inside the premises

Al PR T e
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located at 1930 Mahoning Avenue, in September of 2008, and
prio? to the October 10, 2008, Dominion East Ohio Welcome
Letter. Mr. Miller would testify that he inspected the gas lines
in the premises by using the residential electmcal lights in the
prer Aises.

6) A representatlve of Howland Alarm Company would testl.fy
that a2 Howland Security System was installed at the premises
locafed at 1930 Mahoning Avenue, and that the residential
elecﬁ’tical service was on at the time of the installation.

7y Bl Evendge of Everidge Construchon would testify that he
repared the front porch of the premises located at 1930
Mah::mng Avenue, and that he used elecirical power tools at
thep prermses simply by plugging the tools into an outlet.

8) The. ape-recorded telephone conversations between C. Richard
Srruth and Ohio Edison personnel, which are included on the
CD marked as Ohio Edison Exhibit G, are authentic recordings
of those conversations made at the time of the telephone
conversations in the ordinary course of business by respondent
Oh.m Edison Company.

Teleghone “Zalls

As eV1dér;§€ at the February 23, 2011, hearing, the parties played recorded
- conversations of {ix different telephone calls between complainant and the Ohio Edison
personnel (Ohio Ed1son Exhibit G). Those telephone calls are summarized as follows:

(1) On-g-September 10, 2008, Mr. Smith contacted Ohio Edison
reprzsentative Shawntae Tucker, During the telephone call,
Mr. :Smith informed Ms. Tucker that he had purchased the
prog erty at 1930 Mahoning Avenue, which a been vacant for
som: years, and that he wanted to put the electricity in his
namz. Mr. Smith gave Ms. Tucker his billing address and
telehone number, and stated that vagrants had been living in
the house and that the power was o, (Tr at11- 12)

Ms I‘ucker stated that the power should not be on. She noted
that, since Ohio Edison’s system showed the power as being off
for Hver three years, there was a tampering issue, and Mr.
Smith would need an inspection before the power could be
turned back on. Ms, Tucker further stated that the company
coul:i verlfy when Mr. Smith purchased the property so he
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wou?d not be held responsible. Ms. Tucker then transferred
Mr. . Smith’s telephone call to another Ohio Edison
reprusentatwe, Tilwana Jennings. (Tr. at 13-14.)

When he spoke to Ms. Jennings, Mr. Smith repeated his name,
gave the location of his recently purchased property, and stated
that ;power was on in the house at the circuit breakers. He
stated that vagrants had been living there and had removed
someg copper plumbing, but had not touched the electrical
servi’ce (Tr. at 15-16.)

i
Ms. ‘ennings confirmed that an mspec’aon would be needed in

'order to turn on the power. Ms. Jennings informed Mr. Smith

that a building inspector from the city of Warren would have to
insp;: it the electrical service and, once the information from
that: ;mspectlon was faxed to Ohio Edison, an order to turn the
powr on could be scheduled. (Tr. at 16-18.)

Oh '-_'?zi‘ﬂovember 5, 2008, Mr. Smith contacted Ohio Edison
reprisentative Kathleen Fox. Mr. Smith stated his name, and
told:Ms. Fox that his residence was in Kinsman, Ohio, and that

he had purchased a home in Warren, Ohio, that he was

rencvating. He further informed Ms. Fox that he had the
progerty inspected and had made needed repairs. (Tr. at 19.)

MsFox stated that Ohio Edison had received a fax from the
city amspector, but that no application had been made for

'serwf@e (Tr. at 20).

Mr. .:rruth stated that he thought he had requested service and
that he was waiting for someone to read the meter. He stated
that he was calling back because no one had sent him a bill.
(Tr ut 20.)

Ms. | *ox then requested that Mr. Smith stay on the line, and she
tram ferred his telephone call to another Ohio Edison
repr °sentat1ve, Dawn Partello (Tr. at 20-21).

—_—

Mr. Smlth repeated his name and other information to Ms.
Partallo. He informed her about the purchase and inspection of
his property, and about the power being on at the property and
vagrants having lived there. He stated he would like to have
the rneter read and to have a bill sent to him. (Tr. at 21-23.)
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Ms. Partello stated that the inspection had been received and
appfoved and that Mr. Smith would only be responsible. for
receht usage, perhaps 100 to 200 kilowatt hours. Ms. Partello
further stated that she would transfer Mr. Smith to the
company’s New Service Department, and Mr. Smith should let
that! department know he wanted the bill sent to his 7051
Kinsman-Nickerson Road address.  Thereafter, the call
concluded. (Tr. at 23-25.)

On January 30, 2009, Mr. Smith contacted Ohio Edison
repr@sentahve Jaleia Johnson, He gave Ms. Johnson his name
and told her he was renovating the property at 1930 Mahoning
Ave“xue The reason for Mr, Smith's call was another call he

‘had rece1ved from an alarm company notifying him that there

wasno power at the premises. He told Ms. Johnson that Ohio
Edis on had taken the meter off the side of the house and put a
st1c1< er on the base stating that the meter base was damaged.
Mr. ;Smith asked Ms. Johnson if Ohio Edison was going to
repl 1wce the meter that day because the water lines at the house
would freeze and break. (Tr. at 25-27.)

]ohnson stated that it looked like the company was

'chargmg Mr. Smith for tampering and that tampenng charges

WOle have to be settled before the electric service could be
tum@d back on. Ms. Johnson stated that a Dear Occupant letter
was sent out on January 7, 2009, to the 1930 Mahomng Avenue
add ess. (Tr. at 27-28.)

Mr. :,mfch stated that the 1930 Mahoning Avenue address was
unoscupied, and he again recited his billing address as 7051
Klrwman-Nlckerson Road in Kinsman, Ohio (Tr. at 29).

Ms. Johnson stated that the company had no mailing address
for his other property and that, as far as the company was
concerned the service had not been on since 2005 (Tr. at 29).

Mr, Snuth explained that the power was on when he bought
the house, that vagrants had lived in the house, and that they
had probably damaged the meter base (Tr. at 30).

Ms. Johnson stated that an inspection of the electric system in
the aouse had been received and approved, but that an order
for service had never been placed (Tr. at 31).
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Mr. Srmth informed Ms, Johnson that he had called Ohio
Edisbn again and told the company to send the bill for electric
service at his property to his home address. According to Mr.
Smith, the Ohio Edison representative at that time told him that
the company would not be sending a bill until he had finished
renovating his property; after that, the company would send a
construction bill. (Tr. at 31-32.)

Ms. Johnson informed Mr. Smith that she would transfer his
call {o the company’s Revenue Protection Department. The call
then, was ftransferred to Ohio Edison representative, Alicia
Alle’r. (Tr. at 33-36.)

Mr. Smith stated his name and repeated the other information
abom t his problem to Ms. Allen. Mr. Smith asked Ms. Allen
wha“ he had to do to get the power turned back on as soon as
posmble Mr. Smith stated that, in his experience as a
contzactor, it is the responsibility of the electric company to
prowde the meter base. (Tr. at 36-38.)

Ms. {Allen stated that the inspection was received. She
apologlzed because, when Mr. Smith called, someone should
havé matched the inspection up to an order and so the
company could go ahead and make the account active. She
alsostated that, if the meter base is damaged or needs to be
replngEd then the homeowner needs to take care of it. (Tr. at
38-3’59)

Mr. “szth asked who he had to call to get a meter base, and he
statéd that he needed to get the service back on as quick as
posqble (Tr. at 40-41).

M. AIlen stated that, when the meter base was replaced, Mr.
Smlih could call the company and someone would bring the
metc r out to the house. However, she stated that it has to be
sche; du]ed and company personnel would not be out that day
or ol the weekend. After placing Mr. Smith on hold, Ms. Allen
- waS*unable to locate a meter base at the company. She advised
Mr. Smith that a meter base could be obtained wherever
elecg:rlczans get their supplies. Further, in response to Mr.
Smifh’s question about whether the power lines into the meter
base' were still energized, Ms, Allen stated that a work order to
cut ¢ff the power had not been carried out yet. (Tr. at 42-45.)

i
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Mr. Errruth stated that he needed to know that the power is shut
off a:1d who to call to get the wires from the street back on the
meter base (Tr. at 48).

Ms Aﬂen stated that Mr. Smith needed to call back into
Custamer Service. She also stated that, when Mr. Smith called

~ in S¢ptember and the call was transferred to New Service, Mr,

Smith never talked to anyone in New Service. Ms. Allen stated
that .the company did not have an address, name, or any
information for Mr. Smith, and thus could not bill him. She
note:! that all the company had was notes from Mr. Smith. (Tr.
at 48 50.)

Mr Srmth stated that he had given his address as 7051
Klnsman-Nlckerson Road when he called two different times
previously. He stated that the reason no bill was paid for

electic usage at the property was that the company never sent
hun abill. (Tr. at 48-51.)

lanuary 30, 2009, Mr. Smith contacted Ohio Edison
repn csentative Nelson Rodriguez. Mr. Smith stated his name
and ;gave the other information about his problem to Mr.
Rodvi iguez. Mr. Smith stated that he was ready to replace the
meter base. He then asked what he needed to do get the power
dlsccmnected from the meter base. (Tr. at 53-57.)

Mr.. ‘QOdnguez stated that the power was scheduled to be cut
that.day, so the work had probably been completed. Mr.
Rod}‘lguez stated that Mr. Smith could verify that the power

had 5een cut by visually checking the power pole. (Tr. at 57-
58.)

Mr. nrmth next asked Mr. Rodriguez to put him in contact with
soméone at the company so he could give them his billing

‘address. He stated that if there was money owed, he wanted

the company to send him a bill and that he would pay it. (Tr.
at 58 )

Mr. }_é{odriguez stated that Mr. Smith was listed as a customer in
the company’s computer record for the account at 7051
Kms*mn-Nmkerson Road, but that the service was not listed in
his name at the 1930 Mahoning Avenue address. Mr.
Rodk iguez asked if Mr. Smith had cleared the tampering charge
Wlth the company’s Revenue Protection Department. He
state:i that the company had previously not received an

:;+
¥
3
i
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appl-'%cation from Mr. Smith to get the power turned back on
and jthat he could transfer Mr. Smith’s call to the Revenue
Protoctlon Departinent so they could let him know what

- needed.to be paid for Mr. Smith to get service. Mr. Rodriguez

then’ transferred Mr. Smith’s call to another Ohio Edison
reprisentative, Deb Jones. (Tr. at 59-66.)

Mr. ’%mith stated his name and repeated the other information
abott his problem to Ms. Jones. Mr. Smith requested that Ms.
]one take his name and address and send him a bill so that his

“-acco’ mt would be current. (Tr. at 76-71.)

Ms {ones stated that a payment for electricity, $306.44, would
have to be made before the power could be turned back on.
She utated that the payment included usage on the meter from
the time the service was on, a $115.00 security deposit, a $20.00
recoqnection fee, and a $125.00 fee for tampering. Ms, Jones
state,:i that she was not able to do anything else with this type
of account, but that she could send an e-mail requesting that a
supervisor contact Mr. Smith. She stated that there was no bill

becase the company did not have anything to bill and that

ther(' had to be an active account for Mr. Smith to receive a bill.
Ms. jones informed Mr. Smith that payment could be made by
usinz a debit or credit card via a telephone call or by going to
an agency in his area, Convenient Food Mart, with his account
number. She took Mr. Smith’s telephone number and stated
that* she would have a supervisor from the Tampering

' Dep.irhnent call him. Thereafter, the call concluded. (Tr. at 71-

78.)

On %Febmary 11, 2009, Mr. Smith contacted Ohio Edison
reprosentative Robert Marchesani and stated his name (Tr. at
79).

Mr. vIarchesam stated that he was not quahfled to speak to Mr,
Smith and that the call would have to be transferred to another
depzrtment. Mr. Marchesani then transferred the call to Ohio

: Edm:n representative Laura Miller. (Tr. at 80.)

Mr. :rmth stated his name and gave the history of his dispute
with Ohio Edison to Ms. Miller, Mr. Smith then stated that he
wastired of talking on the telephone and wanted to set up a
facevto-face meeting with someone from Ohio Edison so that
his 2 roblem could be straightened out. (Tr. at 81-85)

{

A10-
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Ms. ‘Miller stated that Ohio Edison’s walk-in offices had been

| closed for about three years and that there was no way to set
up an appointment. She noted that everything is done over the
phorie or by fax. Purther, in response to Mr. Smith’s statement
that ‘Ohio Edison did not keep track of the calls he made, she
stated that all of his conversations were noted on his account.
(Tr. ut 85-86.)

Mr. 5mith and Ms. Miller agreed that he was responsible for
electric usage only from the date that he took possession of the
prenuses Subsequently, in response to Ms. Miller’s question
about whether he had faxed proof of when he purchased the
property to Ohio Bdison, Mr. Smith stated that he had not
faxed anything. (Tr. at 86-88.)

Ms. Mﬂer gave Mr. Smith an Ohio Edison fax number and
advised him to list on the fax the fact that he was disputing the
tamyermg charge and a telephone number where he could be
conticted by the Tampering Department. Thereafter, the call

- concuded. (Tr. at 92-99.)
(6) On March 2, 2009, Mr. Smith contacted Ohio Edison
4, reprosentative Anna Rodriguez. Mr. Smith stated his name
and ‘zave his telephone number to Ms, Rodriguez, and asked if
Ohi¢; Edison had received the fax he had sent on February 12,

2009—' (Tr. at 100-103.)

Ms, Rodnguez stated that she needed to transfer Mr. Smith's
call fo another department, and she asked Mr. Smith to hold on
the Line. Thereafter, the call concluded. (Tr. at 103.)

10l SUMMAR‘;?' OF THE TESTIMONY

A summarw - of the testimony of the parties is attached to this opinion and order as
Appendix A.

S

i Do
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IV. ARGUMEI‘ TS OF THE PARTIES

C Richard Smith

: Mr. Smith made repeated contact with Ohio Edison stating that he wanted to place
the electrical servize in his name, and he advised Ohio Edison that he owned the property
at 1930 Mahomng, Avenue, that his mailing address was 7051 Kinsman-Nickerson Road,
that his telephoneinumber was (330) 876-7984, and that the electrical service was on at the
1930 Mahoning A‘renue property (Smith Post-Hearing Brief at 8).

Mr. Smlth Was advised in his first call to Ohio Edison that a safety inspection was
required. Mr. Smith arranged for the inspection and the inspection report was forwarded
to Ohio Edison by the city of Warren building inspector. Mr. Smith believed that he had
completed the apshcatlon for new service. However, he contacted Ohio Edison. again
when he did not rixceive a bill. At that time, he again stated his purpose and Ohio Edison’s
representatives a}_ipeaxed to take note of the information provided by Mr. Smith for his
account. But, regardless of the contact information he had related to Ohio Edison and
without notice to I/r. Smith, service to 1930 Mahoning Avenue was disconnected in winter
weather. (Id. at 8-1.)

Mer. Smith kelieved, after speaking to Ohio Edison representative Partello during his
‘second telephone zall to Ohio Edison, that the telephone call had concluded and that a bill
for the 1930 Makoning Avenue property would be sent to his home address on 7051
Kinsman-Nickersén Road. However, the conversation during the telephone call indicates
that, instead of ccmpletmg a new service application, Ms. Partello was about to transfer
Mr. Smith’s call to. Ohm Edison’s New Service Department. (Id. at9.)

Any confu tion on Mr. Smith’s part about the requirements for establishing new
service should hat e been dispelled by a summary of his rights and obligations, which was
required to be glzen to new customers by Ohio Edison under Rule 4901:1-10-12, Ohio
Administrative Cade (O.A.C)) Specifically, Rule 4901:1-10-12(B)(5), O.A.C,, required Ohio
Edison to provide Mr. Smith with “an explanation of what each applicant must do to
receive service frem that electric utility.” As a result of Ohio Edison’s failure to provide
the summary, thére was a disconnect between Mr. Smith’s request for service at 1930
Mahoning Avenu? and what Ohio Edison required of him before establishing service at
that address. (Id .1t 9.)

Based upon the repeated contacts with Ohio Edison, the Commission should find
that Mr. Smith éstablished residential service and that Ohio Edison was required to
comply with the ; ‘otice requirements of Rule 4901:1-18-06, O.A.C. The disconnection at
1930 Mahoning ! venue occurred between the months of November and April. Ohio
Edison, therefore,’ ‘was required to make personal contact with Mr. Smith at least ten days
prior to electrical service being disconnected. No such personal contact was provided to

P R e b
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Mr. Smith, and tle electrical service was disconnected to 1930 Mahoning Avenue in
violation of the stendards set forth by the state of Ohio. (Id. at10.)

Mr. Smith contacted Ohio Edison on January 30, 2009, and spoke with Jaleia
Johnson and Alicia Allen. During this telephone call, Mr. Smith related the history of the
electrical service 2t 1930 Mahoning Avenue and made a complaint. Later, on January 30,
2009, Mr. Smith dgain contacted Ohio Edison and spoke to Nelson Rodriguez and Deb
Jones, and repeatéd his complaint. Also, during the telephone call with Deb jones, Mr.
Smith requested ;o speak with a supervisor, He was informed that a supervisor was
unavailable, but that one would call him back the following day. Mr. Smith, however,
testified that he did not receive a call from any supervisor. (Id. at 10-11.)

Subsequently, on February 12, 2009, Mr. Smith transmitted documents by fax to
Ohio Edison that oth proved his ownership of the 1930 Mahoning Avenue property and
set forth his complaint. At hearing, Ohio Edison witness Vidal acknowledged Ohio
Edison’s receipt of the fax in his direct testimony. But Mr, Smith testified that he did not
receive a call frorr. any supervisor. Rule 4901:1-10-21(A), O.A.C., defines a complaint as a
customer/consumer contact when such contact necessitates follow-up by or with the
electric utility to‘resolve a point of contention. While Rule 4901:1-10-21(B), O.AC.,

mandates that ezch electric utility shall make good faith efforts to settle unresolved

disputes, which efforts may include meeting with the customer/consumer at a reasonable

time and place. Moreover, Rule 4901:1-10-21, 0.A.C., sets forth specific time periods for an
electric utility to frovide status reports and investigate the complaints. Yet despite Ohio
Edison’s obligaticns under Rule 4901:1-10-21, O.A.C, the company made no effort to
resolve the dispuie with Mr. Smith. Instead, Mr. Smith was accused of tampering and

‘required to pay tampering fees and penalties before the company would restore electrical

service to 1930 Mzhoning Avenue. Ohio Edison continued to insist that Mr. Smith pay the
tampering charge until after the complaint was filed with the Commission. Only at that
time was Ohio Edison willing to drop its demand for the payment of tampering charges
and related investgation fees. (/d. at11-12)

Mr. Smith clid not tamper with the electrical service at 1930 Mahoning Avenue; nor
did Mr. Smith att>mpt to benefit from any such tampering, Mr. Smith did notify Ohio
Edison immediately that the electrical service was on in a house that had been vacant, and
he attempted to Fave service placed in his name. Ohio Edison had at its disposal tape
recorded conversetions and computer printouts that should clearly have established that
M. Smith was not attempting to steal electrical service. Rather than making a good faith

effort to resolve fhe dispute with Mr. Smith, Ohio Edison stonewalled Mr. Smith and
refused to acknotledge the company’s mistake until he retained counsel and filed a
complaint with the Commission. Based on all of the above, the Commission should find
that Ohio Edison;; violated the rules and regulations governing the conduct of electric
utility companies in Ohio and Mr. Smith should be granted authority to pursue damages
in court. (Id. at12:13.)

SR
T
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o PO SIELOE

Ohio EdlSO:;

i

Complainant has never been the customer of record for electric service at the 1930
Mahoning Avenue property. Because of this, Ohio Edison has never sent a bill for service
to complainant, ar.d complainant has never paid either a monthly bill or paid or otherwise
settled responsibility for his unauthorized usage at the property. And despite Ohio
Edison's attempts ;to keep him on the line, complainant never provided the load and other
property-specific information required by Ohio Edison to determine that its transformers
and other equiprent would be appropriate for his service. The last time Ohio Edison
provided residential service to the property was in April 2005, long before complainant
purchased it. (Oh.o Edison Post-Hearing Brief at 16-17.)

Complainant’s use of power was unauthorized service, available to him only as a
result of meter témpering. Complainant admitted that Ohio Edison did not turn the
power on after te purchased the property and that the power was already on. He
admitted the reason why the power was on: the meter at his property had been tampered
with. And consequently, his usage was not authorized or approved by Ohio Edison.
Complainant’s use of power at his property was not residential service. It was
uriauthorized, tar pered service. Thus, there was no residential service to terminate; only
the unauthorized:use of power through a damaged meter base, and the Commission’s
rules regarding rejidential termination do not apply. (ld. at17.)

* Complainait also did not unilaterally established residential service through his
‘phone calls and correspondence with Ohio Edison, This is because, consistent with the
Commission’'s rulzs, Ohio Edison’s tariff requires that the utility “accept” a customer’s
application in ordler to establish service. Here, Ohio Edison never accepted a service
application from ¢omplainant, or otherwise approved him as a customer of record, and
complainant did riot take the steps necessaty to complete one. At critical points during his
phone calls with Dhio Edison, complainant did not follow through. Instead, he either
stated that he would call back later or he simply hung up, even after prompting by
company represer tatives. (I4. at 17-18.)

Under the ffs:;onunission’s rules, there is a simple two-step process by which service
is established. Sbecifically, a prospective customer requests service by submitting an
application and the utility approves the service by accepting that application. The

W,,,Wﬁt@@meﬁgsuehﬁqfapplieatignihmbﬁng&the parties within the scope of

the tariff, which constitutes the service contract and contains the mutual rights and
obligations between the company and the customer. Thus, residential service is
established only i a customer applies for service and the company accepts. Ohio Edison
never accepted a service an application by complainant; nor was there an application to
accept. Mr. Smith testified that he did ot submit an application and never signed a
contract for servicz. (Id. at18-19,21)
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Commission precedent agrees with the company’s position in this matter. In a
similar case, Natiomwide Mut. Fire Ins. Co. v. The East Ohio Gas Co., Case No. 86-453-GA-CSS
(Entry dated April 29, 1986), an insurance company sued a gas utility on behalf of its
insured, arguing that the utility unlawfully ‘disconnected service to the insured without
notice, and “with full knowledge that the weather conditions at that time (December 23,
1983) were extrerrely adverse and that there was a probability of severe property damage
to the premises and its plumbing.” The Commission dismissed the case, holding that
because “neither complainant nor its insured were named customers at the Macon Avenue
address at the tim2 that the service there was disconnected,” East Ohio had no duty either
pursuant to this Commission’s rules or pursuant to the Ohio Revised Code to give the
complainant or . ... its insured notice of the pending disconnection of service.” Similarly,
in Sanders v. The Dayton Power & Light Co., No. 97-843-GE-CSS (Opindon and Order dated
July 15, 1999), a Froperty owner complained that the disconnection of residential electric
and gas service to a home was unreasonable, where the owner had no prior notice of the
disconnection. Thg Commission disagreed, noting that the customer of record at the home
(a family friend) hiad requested cancellation of the service. In this matter, there should be a
similar result. If there is no designated customer of record, there is no residential service,
and there is no du’y to notify of a pending disconnection. (Id. at 20.)

In order toEapply for service, complainant was required to (i) provide information
regarding the expected load and related characteristics of the service he needed at his
property; (ii) obtain a second inspection of the new meter base (after the first meter base
was found to be broken); and (iii) pay or otherwise settle the amounts owed for

unauthorized usagre. To date, complainant has done none of these things. (Id. at 21.)

i

Complaina??éﬁt objects that he was never asked to take the required steps necessary to
establish service, but there were at least two occasions— prior to removal of the meter—
when Ohio Edisox was trying to do just that. First, during the September 10, 2008 call,
company repres¢ntative Tilwana Jennings specifically offered to walk complainant
through the move-in process to place an “order” for service, which would establish
residential service upon receipt of an inspection release form. (Tr.at17-18.) Ms. Jennings
would have, ambong other things, asked complainant for the load-type information
required by the ‘company's procedures. Complainant, however, declined this offer,
indicating that he'would “call back.” ({d. at 21.)

— - During theinext call, on November 8, 2008, company representative Dawn Partello
indicated that because it was necessary to “put the order in the system” to initiate service,
she was going toitransfer complainant’s call to the New Service Department to complete
the process. Yet, Jespite Ms. Partello’s repeated statements that complainant would need
to speak to ar, additional Ohio Edison representative, complainant apparently
misunderstood ahd hung up the phone. Ohio Edison repeatedly offered to guide




10-340-ELCSS 16-

complainant thmffagh the application process, before the meter was removed. But
complainant did not make an applicatior. (Id. at 22-23.)

Before ser\%ice can be initiated in complainant’s name, he also must obtain an
inspection of the ilew meter base that he installed at his property. Rule 4901:1-10-05(E),
O.A.C., requires slectric utilities to “verify that the installation of the meter base and
associated equiprient has either been inspected and approved by the local inspection
authority or, in aty area where there is no local inspection authority, has been inspected
by an electrician’  Accordingly, Ohio Edison has required that complainant obtain an
updated inspection to account for the new meter base that he installed at his property.
‘Complainant, however, has never indicated that such an inspection has occurred. (Id. at

- 23-24)

Complainat also has not established residential service because he has not paid for
charges for his unauthorized usage. Where tampering and unauthorized usage have
occurred, electric; utilities are entitled to insist upon payment or other satisfactory
settlement of charges related to that usage before service is reconnected. See Locker dfb/a
L.J. Properties v. O?no Edison Co., Case No. 99-977-EL-CSS (Opinion and Order dated April
27, 2000); Rule 4301:1-10-20(B)(2)(d). In this case, Ohio Edison is not requiring that
complainant pay tampering charges. Complainant, however, was repeatedly informed
that he would be vequired to pay for the unauthorized usage that occurred at his property
since he purchased it. Although complainant indicated that a company representative

- pteviously had agreed to a “contractor’s courtesy”, i.e., allowed him to use power at the
property, but not;pay for it until he sold the property, Ohio Edison never extended any
such thing. to coi?ihplainant. Further, the company is not required to wait until after
complainant sellsinis property in order to obtain payment for his unauthorized usage. (Id.
at 24-25.) 8

The Commiission’s rules authorize electric utilities to disconnect residential service
for tampering ‘vithout prior notice.  Rule 4901:1-10-20(B)(1)(a), O.A.C., allows

. disconnection for safety reasons where “[t}he electric service meter, metering equipment,
or associated property was damaged, interfered with or tampered with, displaced or
bypassed.” Also, Rule 4901:1-10-20(B)(I)(a), O.A.C,, authorizes termination of residential
service where “customer, consumer, or his/her agent” “tampers with the utility
company's meter.” In this case, there is no dispute that the meter serving complainant’s
property was tampered with; nor is there any dispute that the resulting damage left the

. " meter base in-a dengerous condition. Thus, Ohio Edison was within its rights to terminate

service at complaizfnant’s property without prior notice. (Id. at 25-26.)

Complainéf%it should have been aware that, given the tampering, his power was
subject to disconiection until he dealt with the tampering issue and properly initiated
service in his own name. From complainant’s first call to Ohio Edison, the company
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representative md;icated that power should be disconnected at complainant’s property.
Complainant knev: that his power should not have been on. (Id. at 26.)

However, Chio Edison did provide advance notice of the disconnection. Because
complainant had not properly initiated service in his name, there was no active customer
of record or mailirig address associated with his property. Accordingly, Ohio Edison sent
a “Dear QOccupant” letter to the service address, advising the occupant that the company
had detected unauthorized usage at the property and that, barring a proper application for
service, the power would be subject to disconnection. Complainant repeatedly was
advised that his usage was unauthorized and that, unless complainant established service
in his name, the jpower to his property was subject to disconnection. Ohio Edison's
disconnection of “hat service thus was proper under the Commission’s rules and the
company's tariff. (d. at 26-27.)

Finally, Ohio Edison contends that complainant argued two new claims on brief: (i)
that Ohio Edison éllegedly failed to provide complainant with its “rights and obligations”
summary in violation of Rule 4901:1-10-12, O.A.C,, and (ii) that Ohio Edison allegedly
violated Rule 4901:1-10-21, O.A.C., which requires utilities to make “good faith efforts” to
resolve customer ‘disputes. Because these new claims were not pled in the amended
complaint (which' was prepared by counsel), they should be dismissed out of hand.
Complainant raises these claims for the first time in post-hearing briefing, and
consequently, Oh'o Edison did not have an opportunity to take discovery, prepare
witnesses, or concuct cross-examination regarding them. (Ohio Edison Reply Brief at 12-
13, citing Ohiotelnét.com, Inc. v. Windstream Ohio, Inc., No. 09-515-TP-CSS (Entry dated Dec.
1, 2010) (striking  ortions of pre-filed testimony relating to claims that “were not pleaded”
and “were not in the complaint”); Carney v. Cleveland Heights-University Heights City School
Dist., 143 Ohio App. 3d 415, 430 n.9 (8th App. Dist. 2001) (rejecting argument regarding
new claim raised at summary judgment stage because it “was not pled . . . and [was] not
properly before this court”); Winferrowd v. Kunkle, No. 1340, 1994 Ohio App. LEXIS 4649,
*9 (2d App. Dist) (rejecting claims because they “were not pleaded in [party’s]
complaint.”)) ‘ -

Complainant alleges that Obio Edison failed to send him a copy of its customer
“rights and obligetions” summary, in violation of Rule 4901:1-10-12, 0O.A.C. Rule 4901:1-
10-12, O.AC, req’fflires that utilities provide new customers the “rights and obligations”
summary, which includes various service-related information, “upon application for

~—— sgervice.” But complainant never applied for service. Rule 4901:1-10-12, O.A.C., does not

require a utility tc send its “rights and obligation” summary to any person who calls. It
requires utilities to send that material, which summarizes service-related information, only
to those who apply for service. (Id. at13.)

_ Complaina;;{;t resorts to disputing Ohio Edison’s refusal to settle or resolve his
claims. Complaiant's failure to plead or otherwise give notice of this new claim has
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prejudiced Ohio Efison. Although complainant alleges that Ohio Edison failed to make a
“good faith effort” to settle his dispute, the evidence shows that, short of agreeing to
complainant’s sigrificant settlement demands, there was little else Ohio Edison could have
donrie. When coniplainant called to complain about the disconnection of power, Ohio
Edison representasives repeatedly explained why power had been disconnected (Id. at 14
15, citing Tr. at 59; 61, 62, 72; O Ex. F, p. OE_38). Complainant’s response, whether over
the phone, by fax; or by letter was the same: he refused to pay the amount necessary to
restore service. Given that position, it is hard to know what other productive steps Ohio
Edison could have taken to resolve this matter. Rule 4901 11-10-21, O.A.C., does not require
a utility to accede ‘to a customer’s unreasonable demands or to pay settlements demanded
in litigation. It requires only that a utility make a good faith effort to resolve disputes.
Ohio Edison has a’ted in good faith in this matter. (Id. at 15.)

y.  DISCUSSICN AND CONCLUSION

The Comm ssion notes that during his September 10, 2008, telephone call to Ohio
Edison, Mr. Smitl. stated that he needed electric service established in his name for the
house at 1930 Mchoning Avenue. He gave his name, billing address, and telephone
number to Ohio Edison representatives. He also stated that the power was on and that
vagrants had beer: living in the house. Acting on information that he received from an
Ohio Edison representative, Mr. Smith had the electric service in the house inspected and
the inspection repart forwarded to Ohio Fdison. After almost two months, when no bill
was' forthcoming,: Mr. Smith called Ohio Edison on November 5, 2008. He stated his
contact informatié;ﬁ_n and again asked for service at 1930 Mahoning Avenue. However, he
apparently hung ap before his call could be transferred to Ohio Edison’s New Service
Department. ;

The eviderice of record reveals that Mr. Smith did not succeed in making an
application for néw service in his telephone calls on either Septemnber 10, 2008, or
November 5, 2003. Although he repeatedly stated his name and billing address and
requested that a Eill be sent to him so he could pay for electric service at 1930 Mahoning
Avenue, he simp'y did not continue his telephone conversations with Ohio Edison’s
representatives long enough to provide the specific information! the company needed to
establish new service. Mr. Smith, therefore, was not the customer listed in Ohio Edison’s
‘records for 1930 Mahoning Avenue.

4

1 n order to furnish service at appropriate voltages, Ohio Edison requires prospective customers to
provide, as part cf an application for service, information regarding the characteristics of the requested
new service, including the voltage, amps, and phase of the service, the type and size of the hot water
source, the type 0. heating and cooling sources, and descriptions of the major electrical appliances.
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Beginning in October 2008, Ohio Edison detected unauthorized use of the electric
service at 1930 Mahoning Avenue (Ohio Edison Exhibit M).2 On January 7, 2009, Ohio
Edison sent a “Diear Occupant” letter to 1930 Mahoning Avenue warning of possible
disconnection if tHe unauthorized user did not contact the company. The letter was sent to
1930 Mahoning Zvenue. (Ohio Edison Exhibit A at 13.) Because Mr. Smith had not
succeeded in establishing service in his name, the letter was not sent to him at his stated
billing address at 7051 Kinsman-Nickerson Road. Thereafter, on January 27, 2009, Ohio

- Edison witness Fadovan investigated the electric usage at 1930 Mahoning Avenue,
discovered eviderice of tampering, removed the meter, and called a crew to shut off the
power at that addéess (Ohio Edison Exhibit 1 at 4-7; Tr. at 180-181).3

Both partie'é-?s agreed that there was tampering in connection with the meter at 1930
Mahoning Avenut and that the meter base was damaged, creating an unsafe condition (Tr.
at 128, 136, 182; Chio Edison Exhibit 1 at 5). Under Rule 4901:1-10-20(B)(1}(a), O.A.C., an
electric company imay disconnect a tampered meter, without prior notice, for safety
reasons. Ohio Ecison witness Padovan testified that the tampered meter represented a
danger to the public. Mr. Padovan festified that he removed the meter from what
appeared to be anfunoccupied residence at 1930 Mahoning Avenue for safety reasons. (Tr.
at 182, 189.) The-t%iConunission thus believes that, under the circumstances, Ohio Edison
took the correct action in disconnecting the tampered meter.

On January. 30, 2009, and again on February 11, 2009, Mr. Smith called Ohio Edison
trying to get the power turned back on at 1930 Mahoning Avenue and establish service in
his narne. He replaced the damaged meter base. But he was not successful in establishing
service. Ohio Edison insisted that Mr. Smith pay tampering charges before power would
be restored (Tr. at§29, 66, 72-77).4 Mr. Smith, however, maintained that he did not tamper

with the electric meter at 1930 Mahoning Avenue (Tr. at 30, 34, 42, 46).

When Mr Smith called the company on January 30, 2009, Ohio Edison
representative De> Jones stated that she would have a supervisor call him about his
problem (Tr. at 73; 77). There is no indication in the record that an Ohio Edison supervisor

2 Authorized residential service was last supplied at 1930 Mahoning Avenue in April 2005. Ohic Edison
witness Padovan %estified that meter reading records for the months after April 2005 indicate that there
was no usage thréugh the mefer at 1930 Mahoning Avenue until October 2008 (Ohio Edison Exhibit 1 at

T withregard 1o Wl@' in commection with the meter at 1930 Mahoning Avenue, Mr. Padovan testified
that, because the meter seal was cut, he believed that someone tampered with the meter. Mr. Padovan
noted that a comzion tampering technique involves removing the meter and placing small metal objects,
such as nails, pap’er clips, or copper pipe between the legs on the meter base. This creates an alternate
path for the electlicity between the pole and the house, Consequently, even when the meter is placed
back on the mete: base, it will not record usage because the power is no longer flowing through the
meter in order to Zeach the house. (Ohic Edison Exhibit1 at8.)

4 In pre-filed testimony, company witness Vidal testified that Ohio Edison is not currently requiring that
M. Smith pay tarapering charges (Ohio Edison Ex. A at 14).

R I g
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contacted Mr. Smith. Thereafter, during the February 11, 2009, telephone call to the
company, Mr. Smith was given a fax number by Ohio Edison representative Laura Miller
g0 that he could send documents proving the date on which he had purchased the 1930
Mahoning Avenuz property. Ms. Miller indicated that someone from Ohio Edison’s
Tampering Department would confact Mr. Smith in response to the fax (Tr. at 94).
Utilizing the fax rzumber given to him by Ms, Miller, Mr. Smith sent a fax to Ohio Edison
on February 12, 2009, that contained documents showing when he had purchased his
property (Tr. at 101, 118-121; Smith Exhibit 1). In pre-filed testimony, company witness
Vidal testified thaf Ohio Edison received the fax (OE Exhibit A at 14). Mr. Smith, however,
testified that he was not contacted by Ohio Edison in response to the fax that he had sent
(Tr. at 121). Later, on June 1, 2009, Mr. Smith’s attorney sent a letter to Ohio Edison, along
with an enclosurelsummarizing events concerning the electrical service at 1930 Mahoning
- Avenue (Smith Exhibit 2). In addition to the summary of events, the letter stated that a
copy of the fax thet was sent to the company on February 12, 2009, was enclosed. Further,
the letter stated ttat Mr. Smith had not received a response to his inquiry and requested
that Ohjo Edison send a reply. Mr. Smith testified that neither he nor his attorney was
contacted by Ohio’Edison in response to the letter that his attorney had sent (Tr. at 122).

. Rule 4901’%1_—10-21, O.A.C., Customer complaints and complaint-handling
procedures, provides, in part, that:

(A) As used in this rule, customer/consumer complaint means a
custémer/ consumer contact when such contact necessitates
follow-up by or with the electric utility to resolve a point of
contfgntion.

(B) Eacl‘i electric utility shall make good faith efforts to settle
unresolved disputes, which efforts may include meeting with
the castomer/ consumer at a reasonable time and place.

(C)  Except as ordered by the commission or directed by the staff in
disconnection or emergency cases, each electric utility shall
investigate customer/consumer complaints and provide a
status report within three business days of the date of receipt of
the complaint to:

1)) } The customer/consumer, when investigating a
¢ complaint made directly to the electric utility.

Mr. Smith N&S a customer of Ohio Edison at his 7051 Kinsman-Nickerson Road
home address. He had a complaint. He could not get electric service established in his
name at his recentiy-purchased 1930 Mahoning Avenue property.

5
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In the afor:mentioned telephone calls between Mr. Smith and Ohio Edison on
January 30, 2009, and February 11, 2009, comparny representatives indicated to Mr. Smith
that someone from the company would contact him in response to his complaint and his
dispute of the tampering charges that the company required him to pay. Subsequently,
when Ohio Edisor: received the fax that Mr. Smith sent on February 12, 2009, the company
had proof that Mr. Smith had purchased the 1930 Mahoning Avenue property recently at a
sheriff's sale. In the Commission’s opinion, the documents that Mr. Smith faxed to Ohio
Edison should have indicated, at the least, that Mr. Smith’s claims about not being
involved in meter;tampering merited closer attention by the company. But there was no
evidence producer at hearing that a supervisor or other Chio Edison personnel contacted
Mr. Smith in response to the problem that he repeatedly had related to the company’s
representatives. V/e believe that, pursuant to the guidelines set forth in Rule 4901:1-10-21,
O.A.C., someone from Ohio Edison should have contacted Mr. Smith to resolve his
problem. Had thet been done, the real obstacle to Mr. Smith’s establishing electric service
int his name at 1930 Mahoning Avenue, Ohio Edison’s insistence on charging Mr. Smith for
tampering, might “ave been eliminated.

The record shows that Mr. Smith gave the pertinent facts about the purchase of his
property each tim= he contacted Ohio Edison. He informed company representatives that
" the.power was on‘at his property when he purchased it, that vagrants apparently had been
living on the preraises, that he was using electricity to run power tools in his efforts to
renovate the proparty, and that he wanted to be billed and establish electric service in his
name. We note thiat, during Mr. Smith’s November 5, 2008, telephone call to the company,
* Ohio Edison repr¢sentative Dawn Partello stated that Mr. Smith had recent electric usage
of 100 to 200 kil¢watt hours, for which he would be responsible, and that she would
transfer his call to the company’s New Service Department to get the service put into Mr.
Smith’s name. Mi. Smith replied, “Okay.” (Tr. at 23-25.) Perhaps that exchange between
Mr. Smith and Ms. Partello is where Mr. Smith got the idea that he was to be granted a
“contractor’s courtesy,” ie., that he would be allowed to use the electricity, which had
remained on, in Fis efforts to renovate 1930 Mahoning Avenue and pay for that usage
later. Be that as :t may, the record shows that Mr. Smith offered to pay for his electric
usage from the time he purchased the property (Tr. at 58, 71, 75, 76, 84), if only the
company would s2nd him a bill. But, as previously noted, the company would not begin
the billing process.for Mr. Smith until he paid tampering charges.

The Comm?;ssion believes that, although Mr. Smith undoubtedly was mistaken in

—-——his belief-that OhieEdison-had accorded him a- “contractor’s_courtesy,” the issue of

payment for the power that he did use in his renovation efforts at 1930 Mahoning Avenue

is something else that could have been worked out between Mr. Smith and Ohio Edison if
someone at the company had contacted Mr. Smith to resolve his problem.

Finally, we come to the issue of the inspection of the electric service at 1930
Mahoning Avenu®. Mr. Smith was informed by Ohio Edison representatives, during his



10-340-EL-CS5 | 2

first telephone caf to the company on September 10, 2008, that an inspection by the city of
Warren's building inspector would be needed before he could establish service in his
name at 1930 Mahoning Avenue (Tr. at 13, 16-18). Mr. Smith had such an inspection
performed and ar inspection report was received at Ohio Edison (Tr. at 23}, However, in
his pre-filed testmony, company witness Vidal stated that 2 second inspection, an
inspection of the ‘neter base that Mr. Smith had replaced, is needed before power can be
restored to Mr. Sriiith’s 1930 Mahoning Avenue property and that Mr. Smith was informed
of the need for this second inspection (Ohio Edison Exhibit A at 9, 13, 14-15). Further, on
brief, Ohio Edisor; stated that the company has required Mr, Smith to obtain an updated
inspection for theinew meter base (Ohio Edison Post-Hearing Brief at 23, citing customer
notes [Ohio Edisén Bxhibit F, p. OE_38], typed by an Ohio Edison representative, that
stated: “Customer must have service inspected before issuing reconnection.”). But there
is no other placeiin the case record, not in the telephone calls played at hearing, the
testimony of thelparties at hearing, or the other exhibits submitted at hearing, that
indicates Ohio Edison communicated the need for a second inspection to Mr. Smith or that
Mr. Smith was even aware that he had to have the meter base inspected before he could
obtain service. As with the tampering and unauthorized use issues in this matter, we
believe that Ohio; Edison was required under Commission rules to communicate better
with Mr, Smith. ‘If more communication had been undertaken by the company, then a
resolution of this complaint might have been reached between the parties.

. Under theiguidelines set forth in Rule 4901:1-10-21, O.A.C., electric utilities are
‘obligated to act ciligently in response to consumer complaints. The record in this case
shows that the coinpany failed to investigate whether Mr. Smith should be required to pay
“tampering chargés and that the company failed to respond to Mr. Smith in a timely
manner. The Coinmission, therefore, concludes that Ohio Edison’s refusal to begin the
process of establibhing electric service for Mr. Smith at 1930 Mahoning Avenue until he
paid tampering cEfiarges ‘was not justified under the circumstances presented in this case.
Moteover, the Commission finds that adequate service was not provided by Ohio Edison
when it failed to investigate the consumer complaint in this case as required by Rule
4901:1-10-21, OAC, and to act diligently to resolve the dispute.

Mr. Smith :#ill needs electric service at 1930 Mahoning Avenue. In order to get that
service, Mr. Smitk should arrange for a meter base inspection at 1930 Mahoning Avenue.
Ohio Edison, witkin ten days of the date of this opinion and order, should bill Mr. Smith at
his 7051 Kinsmari-Nickerson Road home address for the electricity he has used at 1930

e fMahaniﬁgﬂvenu{aLsiﬂeeQeteberiaﬂ&rVM.fomithshali_payi.h&biﬂbyjhe,dugdate on the
bill. Once a favosable meter base inspection has been faxed to Ohio Edison with contact
information for Mir. Smith, the company should initiate service at 1930 Mahoning Avenue
in Mr. Smith’s natne within 48 hours.

1
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FINDINGS OF FA ’“T AND CONCLUSIONS OF LAW:

)

(2)

@

(4)
®)

(6)

)

®)

©)

(10)

(1)

On Maxch 17, 2010, as amended on August 9, 2010, C. Charles
Smith filed a complaint with the Commission alleging that
Ohio Edison removed the electric meter from his property, shut
off tPe power supply, and caused damage to his property.

: Aprﬂ 6, 2010, and August 24, 2010, Ohio Edison filed
answ ers denying the allegations in the complaint.

On ]aly 29, 2010, a settlement conference was held; however,
the parhes failed to resolve this matter informally.

A hearmg was held on February 23, 2011.

The -,eonumss1on has jurisdiction over the complaint filed in
this case.

Mr. ‘Srmth is a customer of Ohio Edison at his 7051 Kinsman-
Nick:'erson Road home address.

Mr. amlth purchased the property at 1930 Mahoning Avenue at
a sh: wiff's sale in August 2008. Proof of this purchase was
avmlable to Ohio Edison.

In hzs September 10, 2008, and November 5, 2008, telephone
calls: to Ohio Edison, Mr. Smith was not successful in
estal“hshmg electric service in his name at 1930 Mahoning
Avel iue.

There was tampering in connection with the meter at 1930
Mah>ning Avenue and the meter base was damaged, creating
anu ’\sa.fe condition,

Oth Edison took the correct action in disconnecting the
tampered meter for safety reasons.

When Mr. Smith communicated with Ohio Edison, the

(12) -

(13)

wuwaﬂ%requeed%amw?a%tempepmgrcharges before power

Wougd be restored to 1930 Mahoning Avenue.

Oh]é Edison is not currently requiring that Mr. Smith pay
tampemng charges.

Mr. ‘Smith offered to pay for his electric usage at 1930
Mahning Avenue from the time he purchased the property.
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(14)

(15)

(16)

17)

(18)

(19)

(20)

@

On ];imuary 30, 2009, an Ohio Edison representative stated that
she would have a supervisor call Mr, Smith about his problem.

On Bebruary 11, 2009, an Ohio Edison representative indicated
that ‘someone from Ohio Edison’s Tampering Department
wou'd contact Mr. Smith in response to the fax that he would
be sending to the company.

' 3

Mr. ‘:ml ‘s attorney sent a letter dated June 1, 2009, to Ohio
Edison, along with an enclosure summarizing events

‘concerning the electrical service at 1930 Mahoning Avenue. In

addifion to the summary of events, the letter stated that a copy
of ths fax that was sent to the company on February 12, 2009,
was anclosed. Further, the letter stated that Mr. Smith had not
received a response to his inquiry, and requested that Ohio
Edisti{m send a reply.

No ¢ne from Ohio Edison contacted Mr. Smith or his attorney
in rcsponse to his January 30, 2009, and February 11, 2007,
telephone calls, his February 12, 2009, fax, or his attorney’s June
1, 2099, letter. '

Mr, $mith’s January 30, 2009, and February 11, 2009, telephone
calls; his February 12, 2009, fax, and his attorney’s June 1, 2009,
Jette! constituted statements of a complaint to Ohio Edison, a
complaint that necessitated a follow-up contact by the
comjrany.

Afte Mr. Smith's telephone calls or fax to the company, or his
attorney’s letter to the company, Chio Edison failed to respond
in a {imely manner to resolve the dispute in this matter.

Ohic Edison’s refusal to begin the process of establishing
electéric service for Mr. Smith at 1930 Mahoning Avenue until
he paid tampering charges was not justified under the
circumstances presented in this case.

Since January 30, 2009, adequate service was not provided by

)

Ohic¢ Edison when it failed to investigate the consumer
complaint in this case as required by Rule 4901:1-10-21, O.A.C.

Mr. ‘ﬂmth still needs electric service at 1930 Mahoning Avenue.

.{

P s e

-24-
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QORDER:
Itis, therefd;'e,

ORDERED That Mr. Srmth’s complaint against Ohio Edison for inadequate service
is granted as set fowth in this opinion and order. It is, further,

ORDERED, That Mr. Smith and Ohio Edison arrange for electric service at 1930
Mahoning Avenue under the terms set forth in this opinion and order. Itis, further,

ORDERED,: That copies of this entry be served upon Mr. Smith and his counsel
Ohio Edison and 1{s counsel, and all interested persons of record.

i THE PUBLIC UTILITIES COMMISSION OF OHIO

s Tod Sm hler, Chalrman

Paul A Centolella ‘ Steven D. Lesser
// %
A.nd eT. "Porter Cheryl L. Roberto
KKS/vrm
Entered in the ]ou;}:nal
QUL 06 2011

JASEsS W YV\‘L Comony

Betty McCauley |
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Appendix A

Smith Testimony

Charles Richard Smith purchased the property at 1930 Mahoning Avenue, at a
sheriff's auction on August 8, 2008, for $13,000. He paid the remaining balance and
became the owner of the property on September 8, 2008. Because the keys to the house
had been lost, it was necessary for Mr. Smith to force his way through the back door.
Upon gaining entry, Mr. Smith discovered that the electricity was still on at the breaker
box. He shut the power back off, inspected the rest of the property, and left. (Tr. at 105-

108.) ;

On a return’ visit to the property, Mr. Smith inspected the electric meter on the side
of the house. He digcovered that the meter base was covered with paint chalk and that the
seal had been cut ind concealed in a grove of the meter. Mr. Smith cleaned off the paint
chalk. Because he previously had turned on a basement light in the house for the purpose
of inspecting the nieter, he found that the meter was turning. (Tr. at109.)

In order to' renovate the property, Mr. Smith needed utilities - water, gas, and
electricity. The eléctricity was already on. So, his first telephone call to Ohio Edison was
for the purpose of getting the electricity put in his name. Acting on instructions from the
company, he had the electrical service inspected. When the inspection was completed and
approved, the inspector informed Mr. Smith that he would notify Ohio Edison that the
inspection passed.- (Tr. at 110-111.)

During the ‘felephone call to Ohio Edison on September 10, 2008, no one told Mr.
Smith that it was x'f’:;ecessary for him to make an application for new service, Also, he was
not told that he whuld have to provide information regarding the size of his furnace, air
conditioning unit, or the type of voltage that he would require. Mr. Smith had given Ohio
Edison all of his information, and he did not know what else he was supposed to do to get
the service put in Fis name. He was expecting a bill for service. (Tr. at 111-115.)

In Novembar, Mr. Smith contacted Ohio Edison again because he was concerned
that he had not gctten a bill for electric service, He had received a bill for gas and water
service. At that ime, he was not told by the company that he needed to make an

application for service, tor-was he told that he had to-do-anything else to-have service -
placed in his nanﬁ?ie. Each time that he contacted Ohio Edison, Mr. Smith gave the
company his billing (home) address, name, the address of the property that was using the
electricity, and the fact that the electricity was on at the property. (Tr. at11 5-116.)

1
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After the te ephone call in November and prior to the removal of the meter from the
house, Mr. Smith' did not have any contact with Ohio Edison. Because he employed
persons working ¢n the renovation of the property, he was present on the premises two or
three time per week, Mr. Smith noticed old advertisements but no current mail in the
mailbox, and he did not receive a “Dear Occupant” letter from Ohio Edison. (Tr. at 117-
118.) ; '

Acting on advice from Ohioc Edison, Mr. Smith transmitted a fax (Smith Exhibit 1) to
the company. Thé fax contained a document entitled “Deed on Decree of Order of Sale”
and receipts shov'ing that he had purchased the property. In the fax, he advised the
company that he “vas disputing the tampering charge. He received no notification of the
fax’s successful trensmission, and he was not contacted by Ohio Edison. (Tr. at 120-121.)

Mr. Smith's attorney sent a letter (Smith Exhibit 2) to Ohio Edison dated June 1,
2009. The letter chntained an enclosure Mr. Smith had written detailing his dispute with
the company. Mr, Smith’s attorney never received any communication from the company.
On instructions from Mr. Smith, the lawyer filed a law suit against Ohio Edison in
Common Pleas Court. Thereafter, counsel for Ohio Edison sent a letter asking Mr. Smith
to withdraw his Jawsuit on jurisdictional grounds and call the company if he wanted
power restored. ?‘Subsequently, the Common Pleas Court action was dismissed. Mr.
Smith, however, rever had any further contact with Ohio Edison concerning his dispute
with the company: (Tr. at 121-126))

On cross-e»amination, Mr. Smith testified that, prior to the meter being removed
from his property,";j he only communicated with Ohio Edison through two telephone calls
in September and November 2008. During those calls, he did not tell the company that the
meter seal had bean cut. And during the November call, Ohio Edison personnel did not
tell him that the pp>wer in the house would remain on. Mr. Smith last communicated with
Ohio Edison in March 2009 when he called and asked the company why the fax that he
had sent had not been acknowledged. Mr. Smith’s attorney did send a letter to Ohio
Edison in June 2009, but after June 2009, Mr. Smith did not communicate with the
company regarding service at 1930 Mahoning Avenue. Further, concerning electrical
service at the property, Mr. Smith did not submit an application for service, sign a contract
for service, or piy for service. He also did not receive a letter from Ohio Edison
welcoming him toithe property. (Tr. at126-133.)

" On cross-evamination, Mr. Smith-testifiecd that he did-not pull the meter off the
meter base at 1930 Mahoning Avenue or open the meter base. Mr. Smith acknowledged
that it is not safe to provide service through a broken meter base and that after he replaced
the meter base he could have applied for service from Ohio Edison, but did not do so
because he was raquired to pay tampering charges. Mr. Smith also did not teil Ohio
Edison the follow'ng: the closest electrical pole to his property, the number on the pole,
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the voltage of the:service that he wanted, the amps associated with the service, the phase
of the service, the_fhot water source in the house, the size of the heater on the hot water
tank, or the types of furnace, air conditioning, or appliances in the house. And, during Mr.
Smith’s telephone calls to Ohio Edison, the company did not provide him with a
notification numbe}r or an account number. (Tr. at 136-138.)

Mr. Smith requested a face-to-face meeting with Ohio Edison, but was told the
company has no facilities for such a meeting, -Mr. Smith explained that did not make an
application for seivice because he had no avenue to do so. With regard to Mr. Smith’s
telephone calls to: Ohio Edison, he waited for an explanation about how he was to get
" power after he cal'ed the first time, but he did not get that explanation. The second time
he called, on November 5, 2008, the person he spoke to told him that there had been a mix-
up and that she would take care of it. Mr. Smith believed that, after his telephone calls to
Ohio Edison, and ‘he city of Warren building inspector contacting the company, there was
nothing more he rieeded to do to get electrical service at 1930 Mahoning Avenue. (Tr. at
141-146.)

Timothy Srﬁ?tith, Mr. Smith’s son testified that he sent a fax for his father to Ohio
Edison at 330-315-5;9277. This fax, Smith Exhibit 1, was previously identified by Mr. Smith
as the document L:e had provided to his son in order to have it faxed to Ohio Edison. (Tr.
at 148-151.) 5

3

Ohio Etiiéon Te_sﬁéhonz

Mr. Carlos 'Vidal, an advanced business analyst for First Energy Corp., presented
testimony on behalf of Ohio Edison. According to Mr. Vidal, under Section II of Ohio
Edison’s tariff, in erder for Ohio Edison to establish service with a customer, the customer
must first make an application for service, which must then be accepted by Ohio Edison.
In order to apply “or new service at a location where there has been no service for longer
than one year, a ?mstomer must do two things. First, the customer must obtain an
electrical inspectivn of the property. Second, the customer must provide certain
information to the contact center regarding the expected load and type of service at that
location. Specificelly, the customer must provide (i) the voltage of the service required for
that location; (ii) the amps for the service; (iii) the phase of the service (i.e, one or three
phases); (iv) the kind of hot water source at the property (e.g., gas or electric); (v) the size
of the hot water spurce or tank;(vi) the heating source at the property and the associated

load (e.g., the tyfe of furnace);(vii) the type of cooling source at the property and the
associated load (¢.g., the type of air conditioner); and (viii) a description of the major
electrical appliancis at the property. Once the customer provides this information, the
contact center personnel can issue an upgrade order, which initiates service at the
property. (Ohio Edison Exhibit A at 1-8.)

%
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Mr. Vidal festified that, in order to safely re-establish and provide power to a
location where thére has been no service for an extended period of time, Ohio Edison
requires this information as part of a customer's application for new service, because the
company must krow what kind of service the customer requires and what the load is
expected to be. This allows Ohio Edison to ensure the adequacy and safe operation of the
transformers and Sther equipment that will service the new location. Mr. Vidal testified
that, although cornplainant called Ohio Edison to inquire regarding service on several
‘occasions beginnirig in September 2008, he never provided the company’s contact center
with the informatibn required to make an application for new service. Moreover, although
complainant was ‘old by Ohio Edison in January 2009 that an electrical inspection was
required following; the discovery of a broken meter base at the 1930 Mahoning Avenue
property, complaifiant has never obtained this inspection. Mr. Vidal testified that, because
complainant still fieeded to obtain an electrical inspection of the property, and because
complainant had Hot provided the specific information required to initiate new service,
Ohio Edison did not issue an upgrade notification order, and service was not initiated.
(Ohio Edison Exhipit A at 8-11.)

Mr. Vidal tffésﬁfied that complainant later did obtain an electrical inspection of 1930
Mahoning Avenu: and that Ohio Edison received a copy of an ingpection release form
from the city of V7arren for 1930 Mahoning Avenue on September 26, 2008. In order to
establish service, however, complainant still needed to provide the specific load and
service-type inforraation for that property. Mr. Vidal testified that, because Complainant
had not completed an application for service, and because Ohio Edison thus had not
issued an upgrade order for the service, there was no new customer of record at 1930
Mahoning Avenus. Consequently, Ohic Edison did not send a service crew to initiate
service at the property. Instead, Ohio Edison personnel noted in the contact log that the
inspection had been received so that if complainant applied for service, the contact center
representative woiild know that the inspection had taken place. (Chio Edison Exhibit A at
11.) i '

Complainait next contacted Ohio Edison on November 5, 2008, Because the call
related to new service, the representative attempted to transfer the call to a new service
representative, buf instead the call was transferred to an advanced move-in representative.
When the second representative attempted to transfer complainant to a new service
‘representative, it _,iappears that complainant hung up without completing the transfer.
(Ohio Edison Exhibit A at 11-12.)

On January 7, 2009, Ohio Edison sent complainant a "Dear Occupant” letter
indicating that eletric service was being used at the property, but that no one had applied
for service there, . The letter indicated that complainant had until January 21, 2009, to
contact Ohio Edison or else Ohio Edison would initiate termination of service. (Chio
Edison Exhibit A &t 13.)
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Complainaf?lt made multiple calls to Ohio Edison on January 30, 2009. On each
occasion, complainant indicated that power had been disconnected to 1930 Mahoning
Avenue. Fach tifhe, the contact center representative explained that the reason for the
disconnection wae unauthorized usage at the property. Additionally, the representatives
‘explained that ccmplainant would need to pay charges assessed as a result of the
tampering and that, because the meter base was broken, complainant would have to
replace the mete; base and obtain an additional inspection before service could be
initiated. (Ohio Eclison Exhibit A at 13.)

Mr. Vidal testified that complainant called Ohio Edison's contact center again on
February 11, February 24 and March 2, 2009, to complain about the service disconnection.
- The representativis explained that service was disconnected because of unauthorized
usage and that corplainant would have to pay for the unbilled usage as well as tampering
charges before service could be initiated. Then, on February 12, 2009, Ohio Edison
received a fax detailing his dispute. Although the individual responsible for processing
this fax properly filed it, he did not note Ohio Edison’s receipt of it on the customer contact
log. Subsequently, on March 5, 2009, Ohio Edison did receive a mailed version of that
document. In it, chmplainant continued to refuse to make the payment required to initiate
service at the property. Mr. Vidal testified that Ohio Edison currently is not insisting on
payment of tampering charges in order for complainant to initiate service at 1930
Mahoning Avenue. (Ohio Edison Exhibit A at 13-14.) |

" Mr. Vidal estified that Ohio Edison is not currently providing service to 1930
Mahoning Avenug. This is because, where service at a location has been off for over a
year, there are twi) items that a customer seeking new residential service must do: (i) the
customer must obiain an electrical inspection of the property; and (ii) the customer must
provide load and tervice information to Ohio Edison. Mr. Vidal testified that, although
complainant obtafred an electrical inspection in September 2008, he did not provide the
necessary load ani service information to Ohio Edison and, therefore, did not make an
application for refidential service. Moreover, complainant has not obtained an electrical
inspection reflecting the replacement of the meter base, as complainant was advised by the
company. Mr. Vidal testified that, until complainant obtains this inspection, Ohio Edison
cannot initiate new service for complainant at 1930 Mahoning Avenue. (Ohio Edison
Exhibit A at 14-15.) -

v

———Oncross examination; Mr. Vidal testified that an Ohio Edison representative in the
company’s New : Service Department asks a consumer questions relating to the
establishment of new service. But until the representative starts the questioning, the
customer would 1ot be aware of the application process. With respect to Mr. Smith’s
November 2008 telephone call to Ohio Edison, Mr. Vidal testified that the original call

came through as a regular general call, and when the agent recognized that it needed to be
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handled by a new service agent, it was transferred. However, it was not transferred to
Ohio Edison’s Nevr Service Department. It was transferred to an incorrect queue. Further,
with respect to Mr- Smith’s September 10, 2008, telephone call to Ohio Edison, no one told
Mr. Smith that he had to complete the application process. Instead, the Chio Edison
representative offered to create an order. (Tr. at 156, 158, 165, 168-169.)

Mr. Vidal testified that when a meter advances and nobody is being billed for that
service, it creates an implausible reading. And a group in Ohio Edison’s Customer
Accounting Depariment reviews those implausible readings and tries to determine what is
happening. Mr. Vidal testified that one method that Ohio Edison has of doing that is to
send a “Dear Occiipant” letter to the premises, asking whoever is using the electricity to
call the company and apply for service. He stated that these representatives do not review
notes in a case, butthey do have access to those notes. (Tr. at 170-171.)

Mr. Vidal ‘estified that the information that Mr. Smith gave on two different
occasions would riot be considered detailed contact information, because detailed contact
information is irrelevant if a person has not applied for service. He explained that when
someone calls Ohib Edison, the company is required to ask that person’s identity, phone
number, and the address the person is calling about. It does not necessarily mean that
Ohio Edison is gding to update the address that the person is calling about with that
information, becatise the company has not yet accepted an application for service. So,
even though eact time Mr. Smith called, and said “I want to place service at 1930
Mahoning Avenue in my name,” the address was not updated because Ohio Edison never
accepted an application for service. (Tr. at 171))

Mr. Vidal testified that Ohio Edison’s representatives , even though they had access
to the notes in Mr.Smith’s case, sent a “Dear Occupant” letter to an address that had been
vacant and discorinected since 2005 because that was the only address they had for the
letter. He noted that the letter advised the occupant to contact Ohio Edison within ten
days or service would be terminated. (Tr. at 171-172.)

On January, 27, 2009, Rick Padovan, a meterman for Ohio Edison, received a
“Vacant Use on Mzter” report from Ohio Edison’s billing department indicating recorded
usage on the meter at 1930 Mahoning Avenue, even though active service at that account
had been discontizmed. Mr. Padovan testified that, on that same day, he traveled to 1930
Mahoning Avenue to begin an investigation, during which he discovered that a seal on the

— — —meter had been cut, indicating that someone had tampered with the meter, and that the
meter was turmng Mr. Padovan testified that, because tampering was indicated, he
removed the metér from the meter base and noticed that one of the meter base legs,
through which power is transferred from the meter, was broken. He then put a plastic
cover over the soé;:}‘ket, and called an Ohio Edison line crew to disconnect service at the
pole. (Ohio Edison Exhibit 1 at 3-7, Tr. at 180-182.)

T,
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Mr. Padovan testified that none of the screens on his computer tablet indicated that
complainant had contacted Ohio Edison. He stated that the only computer data available
to him showed th name of the previous tenant, that the account was final and inactive
and that no new tenant was signed up. In addition, Mr. Padovan testified that when he
visits a house that is obviously empty and tampering is indicated, he pulls the meter for
the safety of the public. (Ohio Edison Exhibit 1 at 3-7, Tr. at 188-189.)

Mr, Padovin testified that Ohio Edison’s meter reading records indicate that in
April 2005, the se'vice account for the former occupant at 1930 Mahoning Avenue was
finalized and closé?;d, and a final meter reading of 64169 was taken. Mr. Padovan testified
that meter readiny; records for the months after April 2005, show no usage through the
meter at 1930 Mal oning Avenue until October 2008. He testified that the meter reflected
20 kilowatt hours {kWh) of usage in the month prior to October 6, 2008, and the meter read
was the same for the period ending November 3, 2008. The meter registered 192 kWh for
the month ending’ on December 5, 2008, 145 kWh for the month ending January 6, 2009,
and 129 kWh between January 6 and January 27, 2009, which is when the mefer was
removed. (Ohio Edison Exhibit1 at7.)
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