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NOTICE OF APPEAL OF C. RICHARD SMITH

Appellant C. Richord Smith hereby gives notice of appeal to the Supreme Court of Ohio from

the Opinion and 01'der of The Public Utilities Commission of Ohio Case No.: 10-340-EL-CSS

on July 6, 2011, arA3 from the Entry on Rehearing on August 31, 2011 denying the Application

for Rehearing, copies of which are attached hereto.

The errors complained of and probable issues for review upon appeal are:

1. The Comm'ssion erred in finding that C. Richard Smith did not succeed in making an
application for nev- service in his telephone calls on either September 10, 2008 or November 5,
2008.

2. The Comm`ssion erred in finding that (1) the "Dear Occupant" letter was sent to 1930
Mahoning Avenue^ Warren, Ohio, and (2) that was all that was required prior to the
disconnection of E:.ectrical services to 1930 Mahoning Avenue.

3. The Comni'_ssion erred in finding that both parties agreed that there was tampering in
connection with thc; meter located at 1930 Mahoning Avenue, Warren; Ohio, as defined in OAC
4901:1-10-01(Z) a:: their was no intent by C. Richard Smith to impede the correct registration of
the meter.

4. The Commission erred in finding that Ohio Edison properly disconnected service without
prior notice pursua?it to O.A.C. 4901:1-10-20(B)(1)(a).

5. The Comni^ssion erred in denying the application for rehearing based upon a good faith
belief of C. Richarrl Smith that the audio recordings of the telephone conversations between C.
Richard Smith and Ohio Edison, that were played at the February 23, 2011 hearing, and
submitted as Exhi^it G, had been altered. The good faith belief was based upon the opinion of
Arlo West of Creative Forensic Services, who identified thirteen (13) areas of concern.

Respectfully submitted

BRUC ES, CO.
Professional Asso

Bruce M. Br (00 562)
5 Market Stree Su te 2

Vdman, Ohio 415121
) 965-1093

0) 953-0450 fax



CERTIFICATE OF SERVICE

A copy of fie forgoing notice of appeal was served upon Allison Haedt, Attorney for

Respondent, of Jones Day, at P.O. 165017, Columbus, Ohio 43216-5017 Ohio 44446, and

pursuant to R.C. 4^03.13 and O.A.C. 4901-1-36, upon the Public Utilities Commissioner,

Secretary of the Commission, Betty McCauley, 180 East Broad Street, 11'' Floor, Docketing,

Columbus, Ohio 4:'215, by regular U.S. mail on thi



BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter a:` the Complaint of C. )
Richard Srnith, )

)
Com;alainant, )

)
V. ) Case No, 10-340-EL-CSS

)
Ohio Edison Company, )

Resp 9ndent. )

ENTRY ON REHEARING

The Comm'r:;sion finds;

(1) On March 17, 2010, as amended on August 9, 2010, C, Richard
Smit`Z (Mr. Smith or complainant) filed a complaint with the
Com:nission against Ohio Edison Company (Ohio Edison or
company). In the complaint, Mr. Smith stated that Ohio Edison
remc-"ved the electric meter from his property, shut off the
power supply, and caused damage to his property. Mr. Smith
requi isted that power be restored to his property and that he be
awarcled damages in this matter.

(2) On i lpril 6, 2010, and August 24, 2010, Ohio Edison filed
answers to the complaint, variously admitting and denying the
mate:rial allegations of the complaint.

(3) On Jztly 6, 2011, the Commission issued its opinion and order in
this inatter. In the order, the Commission concluded that Ohio
Edison's refusal to begin the process of establishing electric
servi:_e for Mr. Sntith at 1930 Mahoning Avenue until he paid
tamF,"ering charges was not justified under the circumstances
presFnted in this case. Moreover, the Commission found that
a eqaate service as rroi-provicie^oy-Ohi-v iisoi°,wher-, 'rt
failec". to investigate the consumer complaint in this case as
required by Rule 4901:1-10-21, Ohio Administrative Code
(O.A'C.), and to act diligently to resolve the dispute.
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(4) Sectic:n 4903,10, Revised Code, states that any party to a
Comrvssion proceeding may apply for rehearing with respect
to an,"Y matters determined by the Commission, within 30 days
of the'entry of the order upon the Commission's journal.

(5) Section 4903.10, Revised Code, also provides that if the
Comr:ussion grants such rehearing, it shall specify the purpose
for wltich rehearing is granted and shall also specify the scope
of tliE" additional evidence, if any, that will be taken; but it shall
not t^ike any evidence that, with reasonable diligence, could

have ^)een offered upon the original hearing.

(6) On A`zgust 4, 2011, Mr. Smith filed an application for rehearing
of thk July 6, 2011, opinion and order. In the memorandum in
supprirt of the application for rehearing, Mr. Smith asserted the
fo11ov`ring assignments of error:

(a) The Commission erred in finding that Mr. Smith
did not succeed in making an application for new
service in his telephone calls on either September
10, 2008, or Noveinber 5, 2008.

(b) The Commission erred in finding that (i) the
"Dear Occupant" letter was mailed to and
delivered to the vacant premises located at 1930
Mahoning Avenue and (ii) that was all that was
required prior to the disconnection of electrical
services to 1930 Mahoning Avenue.

(c) Tl1e Commission erred in finding that both
parties agreed that there was tampering in
connection with the meter located at 1930
Mahoning Avenue, as defined in Rule 4901:1-10-
01(Z), O.A.C., as their was no intent by Mr. Smith
to impede the coxrect registration of the meter.

(d) The Commission erred in finding that Ohio
Edison properly disconnected service without

40=20(Bj(fj(a),- - - piioice pursuant^iZuie^a i

O.A.C.

(e) The Commission should allow a rehearing based
upon Mr, Smith's good faith belief that the audio
recordings of the telephone conversations
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(7)

-3-

between Mr. Smith and Ohio Edison, played at
the heaxing as Exhibit G, were altered.

On E;tugust 5, 2011, Ohio Edison filed an application for
rehearing of the July 6, 2011, opinion and order. In the
memorandum in support of the application for rehearing, Ohio
Edisan asserted the following assignments of error:

(a) The order unlawfully and unreasonably grants
relief based upon a claim that complainant did

not plead.

(b) Contrary to the findings in the order, Ohio Edison
did not refuse to begin the process of establishing
service for complainant solely because Mr. Smith
refused to pay tampering charges.

(c) The order incorrectly finds that Ohio Edison
provided inadequate service,

(d) The order fails to make clear that complainant is
not entitled to pursue damages in state court
under Section 4905.61, Revised Code (Section

4905.61).

(8) On August 15, 2011, Ohio Edison filed a memorandum contra
Mr. ^mith's application for rehearing ^ In the memorandum
contra, Ohio Edison stated that Mr, Smith's first four
assigzimCnts of error have already been considered and rejected
by tkrp Commission, and, thus, those issues cannot serve as
groui;ds for rehearing, Ohio Edison also stated that Mr.
Smith's fifth assignment of error, his argument that the audio

recorriings in this matter were altered, was not addressed at
heariiig or on brief when he had an opportunity to do so. As a
result; Mr. Smith's application for rehearing should also be
denied with respect to the audio recordings.

(9) Withsegard to Mr. Smith's first four assignments of error, the
L.,CSTnr`{(TS$"iiYfi^3TidS tiiai FJir.-S.:.ith ;asra^sed-no^-•e--,&LaY-Vame,nts

On August 23, 2011, Mr. Smith filed a pleading in response to the memorandum contra filed by Ohio

Edison on August 15, 2011. Rule 4901-1-35, O,A.C., does not provide for the filing of a response to a
niemorandum con-.ra an application for rehearing. Therefore, Mr. Smith's pleading will not be further

considered in this =:tatter.
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in his application for rehearing. We believe that those issues
have'been fully considered and properly decided in our
opixni^?n and order in this rnatter.

(10) Mrc S'inith's fifth assignment of error is based on his belief that
the ai , idio recordings of his telephone conversations with Ohio
Ediscn were altered. fn support of this assignment of error,
Mr. ^ ilith stated that, although the parties stipulated that the
recon'iings were authentic, the stipulation only eliminated the
need`:o have an Ohio Edison witness testify that the recordings
were' what they purported to be. No one testified that the

'audic recordings were true and complete recordings of the
telephone conversations between Mr. Smith and Ohio Edison's
repre`,entatives. Mr. Smith noted that his counsel received the
audid recordings six days before the hearing and that he heard
the rc^cordings for the first time at hearing. Because Mr. Smith
testifi-ed that Ohio Edison representatives had granted him a
"contractor's courtesy" during his renovation of the property at
1930 4ahoning Avenue, and that information was not inctuded
in th'';: audio recordings, he began to investigate after the
heari:lg whether the audio recordings had been altered.

Mr. 3mith stated that the audio recordings have been
subrnitted to an expert and the expert has identified 13 areas of
concern, based upon the expert's review of only one of the 11
telepTaone conversations between Mr. Smith and Ohio Edison.
Mr. Smith argued that the Commission should grant rehearing
in orc:er to compare the original disc recordings with Exhibit G
and ti:i allow him to develop the issue further.

With "regard to Mr. Smith's fifth assignment of error, we
obser;,e that, even given the six-day time frame before the
heartig in which Mr. Smith's counsel received the audio
recor^iings from Ohio Edison, Mr. Smith, acting with
reaso.nablc diligence, could have at least raised that issue at
hearing. He chose not to do so, however. Now, maintaining
that *he parties' stipulation to the authenticity of the audio

^e^or +.nga a± hearia^g does_ao^mean that the recordings were
"true;.and complete," he seeks to raise the allegation that the
recordings were altered through his application for rehearing
and ;subsequently to offer evidence in support of that
alleg^ tion. Mr. Smith has provided no explanation why the
issueof the alleged alteration of the audio recordings could not
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have been brought up at the hearing in this case. Therefore,
pursr^ant to Section 4903.10, Revised Code, the Commission
shall ,:tot take any additional evidence on that issue through a
rehea;ing. Accordingly, we find that Mr. Smith's application
for rviearing should be denied.

(11) With',egard to the Ohio Edison's second and third assignments
of erior, the Commission finds that the company also has
raiseWno new arguments in its application for rehearing. We
believe that those issues have been fully considered and
propcrly decided in our opinion and order in this matter.

(12) In su;?port of its first assignment of error, Ohio Edison cited
case l-^tw (e.g., Ohiotelnet.coru, Inc. v. Windstreani Ohio, Inc., Case

No. Ca-515-TP-CSS (Entry dated Dec. 1, 2010) and Carnei,/ v.

Ctevelirid Heights-Universih,/ Heights Citj School Dist., 143 Ohio
App. ;3a 415, 430 n.9 (8th App. Dist. 2001)), and argued that
claim.. that are not pled in a complaint filed with the
Comriission cannot serve as the basis for later relief. Ohio

Ed'zso`» stated that complainant asserted for the first time in his
post-hearing brief that the company violated Rule 4901:1-10-21,
O.A.G'.., which requires utilities to make "good faith efforts" to
resolve customer disputes. Ohio Edison argued that this new
claim'is highly prejudicial to the company, which did not have
an ol;portunity to respond via its answer, take discovery,
prepare witnesses, or conduct cross-examination to specifically
addre,ss it.

(13) Upori consideration of Ohio Edison's first assignment of error,
the Ciimmission finds that it is without merit. The Commission
is of the opinion that Mr. Smith's entire presentation at hearing
was t>Zat he tried repeatedly to get electric service from Ohio
Edisoa; then, having complained to Ohio Edison, the company
did not inake a good faith effort to respond to him and try to
resolve the dispute. Mr. Smith's citation to Rule 4901:1-10-21,
O.A.C., and use of the words "good faith efforts" for the first
time in his brief to refer to the company's lack of response to

ius pr:3 rlerri^cs not-cl,an ge-the^at::re-ofhis-co,*Y+plaintlbefr.are
us. H'is claims on brief were not new to the case. And, judging
by Ohio Edison's pleadings, its arguments at hearing, and its
brief ^n this matter, the company was aware the nature of Mr.
Smith's complaint and it responded accordingly. We do not
believe that Ohio Edison was prejudiced in any way by the
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O.A.<:. citation or the words that were used in Mr. Smitli s
brief.

In adiaition, we would note that we are not constrained by the
labels placed on arguments made by the parties on brief. Our
findir=:g that adequate service was not provided by Ohio Edison
wheri` it failed to investigate the consumer complaint in this
case as required by Rule 4901:1-10-21, O.A.C, and to act
dilige;tltly to resolve the dispute, was solely our own
detcr: nination based on a thorough review of the record,

(14) In sukiport of its fourth assignment of error, Ohio Edison stated
that t^ie order fails to clarify that complainant is not entitled to
pursti:e damagesin state court under Section 4905.61, Revised
Code^ Citing to Cleveland Mobile Radio Sales, Inc, v. Verizon
Wireless, 865 N.E. 2d 1275, 1276, 1279 (Ohio 2007) (finding that
Secticln 4905.61, Revised Code, is a penalty statute that has
"pun,^tive objectives"), Ohio Edison argued that treble damages
unde=! Section 4905.61, Revised Code, are not proper in this
case. "The company maintained that because the Commission
founc that Ohio Edison took the correct action in disconnecting
the fimpered meter for safety reasons, complainant is not
entitL:!d to any property damages that may stem from the
remo"ral of the meter.

(15) We fitld no error on this issue. Our statement on the issue of
eiamages in the July 6, 2011, opinion and order was part of our
rulin€;; on the company's request to dismiss the complaint. We
statec that: "[w]hile Ohio Edison is correct that the
Comr`:lission may not award monetary damages in this
partic,^ular case, that fact does not justify dismissal of the case."
AsidE.frorn addressing the company's request to dismiss the
comp?:aint, this statement confirmed our lack of jurisdiction to
awart.i damages in complaint cases such as this one, Further,
Secticn 4905.61, Revised Code, applies to an action in a court of
law. ^Our jurisdiction does not extend to what a party may or
may '1ot do in court. Thus, we make no pronouncement on

_ -yha.t Mr, Smith is entitled to do under Section 4905.61, Revised

Code^

(16) Accoo- dingly, we find that Ohio Edison s application for
rehea`ring should be denied.
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It is, therefoze;

ORDERED, That Mr. Smith's application for rehearing be denied, It is, further,

ORDERED,'.`Chat Ohio Edison's application for rehearing be denied. It is, further,

ORDERED, ^That a copy of this entry on rehearing be served upon each party o.f
record,

THE PUBLIC UTILITIES COMMISSION OF OHIO

TodV,Pf.`Szifi.tchler, Chairman

Paul A. Centofella

An4-lrv T. Porter

KKS/vrm

Entered in the Jour';ial

_^312Q1t

Betty McCauley
Secretary

Cheryl L. Roberto



BEFORE

THE PUBUC UTILITIES COMMISSION OF OHIO

In the Matter '-:)f the
Richard Smith,

Complaint of C.

Coz?-•.,iplainant,

V.

Ohio Edison Con.^ ,̂`^pany,

Respondent.

Case No. 10-340-EL-CSS

OPINION AND ORDER

The Comn-ission, considering the complaint, the evidence of record, the arguments
of the parties, anA the applicable law, hereby issues its opinion and order.

APPEARANCES^

Bruce M. bBroyles, 164 Griswold Drive, Boardman, Ohio 44512, on behalf of C.
Richard Smith.

Jones Day, by Allison Haedt, P.O. Box 165017, 325 John H. McConnell Blvd., Suite
600, Columbus, Ohio 43215-2673,, on behalf of Ohio Edison Company.

OPINION:

1. INTRODL]CTION

The abovE'-referenced complaint was filed on March 17, 2010. In the complaint, C.
Richard Smith (T 3Ir. Smith or complainant) stated that, on January 25 or 26, 2009, Ohio
Edison Company (Ohio Edison or company) removed the electric meter from his property
at 1930 Mahoniuig Avenue N.W., in Warren, Ohio (1930 Mahoning Avenue). Mr. Smith
stated that Ohio?Edison caused damage to his property by removing the meter and shut
off the power sro:pply, leaving his property to freeze up in winter weather. Mr. Smith
statns.that-Ohac-Ed3so. -a «used+d ::.-d-ta:rpering ^vith-the-tneter-a r-i"ve alu-g-pow-er
Further, Ohio Edison required him to pay penalty and fraud investigation fees before
restoring power.; Mr. Smith denied tampering with the meter and stealing power, and
declined to pay any penalty or fraud fees. He requested that power be restored to his
property and tha'`!: he be awarded damages in this matter.
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On April (, 2010, Ohio Edison filed an answer denying the allegations in the
complaint. Ohio Tidison also stated that electric service to the complainant's property had
been disconnected for non-payment, but that the company subsequently began recording
usage on the meter. The company admitted that, because of tampering, Ohio Edison
personnel removed the meter from the complainant's property and disconnected electric
service at the pctver pole in January 2009. The company denied that it damaged
complainant's pro ^oerty in any way.

On August 9, 2010, Mr. Smith filed an amended complaint. In this pleading, Mr.
Smith related the i=ollowing information:

In August r„008, Mr. Smith purchased at a sheriff's sale residential property located
at 1930 Mahoning., Avenue. In September 2008, he took possession of the property and
inspected the preriises. At that time, he found that the electrical service was stiIl on to the
residence at the circuit breaker box. A couple of days later, Mr. Smith contacted Ohio
Edison and advis6d the company that the electrical service was on at the residence. An
Ohio Edison repr`zsentative then advised Mr. Smith that power to the vacant premises
should have been turned off, that a service order to have electrical service disconnected
would be request6d, and that Mr. Smith would have to have the electrical service for the
premises inspecte i before the service could be reconnected, After Mr. Smith's telephone
call, however, the'nowerremained on.

W. Smith f:ubsequently had the premises inspected by an electrical inspector from
the city of Warren;. and he made needed repairs. The electrical inspector sent an inspection
release form to Obtio Edison advising that the electrical service to the premises could be
reconnected. In October 2008, Mr. Smith contacted Ohio Edison's 1-800 telephone number
and asked that th- billirig address for the electrical service at 1930 Mahoning Avenue be
changed to the ad3ress of his residence, 7051 Kinsman-Nickerson Road in Kinsman, Ohio
(7051 Kinsman-N„'ckerson Road). During this telephone call, Mr. Smith informed Ohio
Edison that the ir'."^spector had approved the electrical service, which Mr. Smith had been
using, and that hE=; had not received a bill for use of the service, Mr. Smith also informed
Ohio Edison that i t was Ms intent to renovate the residence and then put it up for sale, and
that no one woulc:' be living at the residence. Mr. Smith, a contractor by trade, stated that
Ohio Edison grarted him a "contractor's courtesy," i.e., the power would be kept on
during renovatior'., and that he would be billed for electrical service once a new owner
took possession. 1`Jlt. Smith, thereafter, continued to renovate the property.

Mr. Smith ytated that, on or about January 25, 2009, he found that Ohio Edison had
removed the met^,ir from the premises and left a warning on the residence not to use the
electricity. He then contacted Ohio Edison and was advised that electrical service had
been terminated t`;acause he was stealing electricity. Mr. Smith stated that he requested to
speak with a supe;rvisor during the telephone call, but no supervisor ever contacted him.
Approximately d ie week later, Mr. Smith again contacted Ohio Edison by a 1-800
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telephone numbei^ and was again told that he had stolen electricity and that he would be
required to pay fenalties and fraud charges. Mr. Smith then sent his concerns to Ohio
Edison via facsitrile transmission on February 12, 2009; however, Ohio Edison did not
contact him regar^;iing his concerns. Mr. Smith maintains that electrical service to his 1930
Mahoning Avenu, a property was terminated by Ohio Edison without warning or proper
notification to hin^,i.

On Augus£ 24, 2010, Ohio Edison filed an answer to the amended complaint. In its
answer, Ohio Ec:+.ison stated that complainant contacted the company on or about
September 10, 2^105, and that Ohio Edison personnel advised complainant that an
inspection would; be required before service could be initiated at the 1930 Mahoning
Avenue property; Ohio Edison stated that, on or about January 27, 2009, Ohio Edison
personnel removr!d the meter located at the property because Ohio Edison had begun
recording unbilleli, unauthorized usage for that property beginning in December 2009.
Ohio Edison stats^ that, during telephone calls from the complainant on January 30, 2009,
and February 11 2009, the company advised the complainant that tampering charges
would be assesse,el and payment of those charges would be required prior to initiation of
service at his 19,-, , 'J Mahoning Avenue property. Ohio Edison stated that the company
received a facsirrile transmission from the complainant on or about February 12, 2009.
Ohio Edison gene'raIly denied the remaining allegations in the complaint, and specifically
denied that it ext(fnded a"contractor's courtesy" to the complainant. Further, Ohio Edison
argued that the c;implaint should be dismissed because the complainant fails to set forth
reasonable groun;Is for complaint and the Commission cannot award monetary damages.

The Comrrission finds that the complaint does allege claims that, if proven, would
justify that relief be obtained from the company. While Ohio Edison is correct that the
Commission maybnot award monetary damages in this particular case, that fact does not
justify dismissaI 6f the case. Therefore, Ohio Edison s request to dismiss the complaint
should be denied:

A settlement conference was held in this matter on July 29, 2010; however, the
parties were una:)le to resolve the complaint. Complainant's deposition was taken on
February 11, 201:-.. An evidentiary hearing then was held on February 23, 2011. Both
parties filed post-tearing initial briefs on April 1, 2011, and reply briefs on April 15, 2011.

APPLICABLE LAW

Ohio Edis >n is an electric light company as defined by Section 4905.03(A)(4),
Revised Code, aild a public utility by virtue of Section 4905.02, Revised Code. Ohio
Edison is, therefGre, subject to the jurisdiction of the Commission pursuant to Sections
4905.04 and 4905.(15, Revised Code.
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Section 49'05.22, Revised Code, requires, in part, that a public utility furnish
necessary and adequate service and facilities. Section 4905.26, Revised Code, requires that
the Commission t-et for hearing a complaint against a public utility whenever reasonable
grounds appear t;aat any rate charged or demanded is in any respect unjust, unreasonable,
or in violationof;law or that any practice affecting or relating to any service furnished is
unjust or unreasotable.

In complaiit proceedings, the burden of proof lies with the complainant. Grossman
v. Pub. Lltii. Con'm. (1966), 5 Ohio St.2d 189. Therefore, it is the responsibility of a
complainant to pr'esent evidence in support of the allegations made in a complaint.

II. SUMMAR":^^ OF EVIDENCE

Joint Stiu';ation

At hearing':,on February 23, 2011, the parties submitted a stipulated agreement (joint
Exhibit 1). This 3ocument, entitled "Stipulations," was admitted into the record at the
hearing. Accordi;^ig to the agreement, the parties stipulate to the following facts:

(1) On ;ieptember 12, 2008, complainant C, Richard Smith obtained
an Electrical inspection permit from the city of Warren, permit
nuntber 208001239, and on that same day Warren City
Inspector Tim Gallagher inspected the premises located at 1930
Mal3onitng Avenue.

(2) On ^Jr about September 26, 2008, complainant C. Richard Smith
infa^^ned the city of Warren that the required repairs were
conYpleted at 1930 Mahoning Avenue; Warren City Inspector
Tim' GaIlagher inspected the premises, and informed
res^ondent Ohio Edison that the premises were ready to have
ele&ic service reconnected by facsimile transmission.

(3) Waxren City Inspector Tim Gallagher would testify to the
abo'^e and that he does not recall whether electrical service to
the ^;?remises was on when he inspected the premises.

(4) Rict;ard Fellows of Alpha Omega Plumbing would testify that
Tie ^vas present at 1930 Mahoning Avenue, on September 22

(5)

and23, 2008, to provide plumbing services and that, in
pro?;riding those services, he used electric power tools inside the
prei=nises simply by plugging his tools into an outlet.

Dar'iel Miller, an East Ohio Gas Company customer service
technician inspected the gas lines located inside the premises
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located at 1930 Mahoning Avenue, in September of 2008, and
prio:-,, to the October 10, 2008, Don-druon East Ohio Welcome
Lett%r. Mr. Miller would testify that he inspected the gas lines
in tl;e premises by using the residential electrical lights in the
preniises.

(6) A rEpresentative of Howland Alarm Company would testify
that A Howland Security System was installed at the premises
located at 1930 Mahoning Avenue, and that the residential
electrical service was on at the time of the installation.

(7) Bill Everidge of Everidge Construction would testify that he
repaired the front porch of the premises located at 1930
Malianing Avenue, and that he used electrical power tools at
the 1+remises simply by plugging the tools into an outlet.

(8) The;ape-recorded telephone conversations between C. Richard
Smif;h and Ohio Edison personnel, which are included on the
CD rnarked as Ohio Edison Exhibit G, are authentic recordings
of tlose conversations made at the time of the telephone
conversations in the ordinary course of business by respondent
Ohi( ) Edison Company.

Telephonealls

_5-

As eviden!;e at the February 23, 2011, hearing, the parties played recorded
conversations of ;"ix different telephone calls between complainant and the Ohio Edison
personnel (Ohio E3ison Exhibit G). Those telephone calls are summarized as follows:

(1) On :;September 10, 2008, Mr. Smith contacted Ohio Edison
repr:sentative Shawntae Tucker. During the telephone call,
Mr.,Smith informed Ms. Tucker that he had purchased the
proF:;erty at 1930 Mahoning Avenue, which a been vacant for
som^ years, and that he wanted to put the electricity in his
name. Mr. Smith gave Ms. Tucker his billing address and
teleF;,hone number, and stated that vagrants had been living in
the ouse and that the power was on. (Tr. at 11-12.)

Ms. rucker stated that the power should not be on. She noted
that; since Ohio Edison's system showed the power as being off
for -^ver three years, there was a tampering issue, and Mr.
Smiih would need an inspection before the power could be
turned back on. Ms. Tucker further stated that the company
couFi verify when Mr. Smith purchased the property so he
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wou'd not be held responsible. Ms. Tucker then transferred
Mr. Smith's telephone caIl to another Ohio Edison
repr ssentative, Tilwana Jennings. (Tr. at 13-14.)

Whe;n he spoke to Ms. Jennings, Mr. Smith repeated his name,
gave the location of his recently purchased property, and stated
that;:power was on in the house at the circuit breakers. He
state:d that vagrants had been living there and had removed
som^^ copper plumbing, but had not touched the electrical
serv^'ce. (Tr. at 15-16.)

^
Ms. `+'ennings confirmed that an inspection would be needed in
orde r to turn on the power. Ms. Jennings informed Mr. Smith
that 3 building inspector from the city of Warren would have to
insp: ct the electrical service and, once the information from
that:inspection was faxed to Ohio Edison, an order to turn the
pow^r on could be scheduled. (Tr. at 16-18.)

(2) On 4qovember 5, 2008, Mr. Smith contacted Ohio Edison
representative Kathleen Fox. Mr. Smith stated his name, and
told::Ms. Fox that his residence was in Kinsman, Ohio, and that
he leiad purchased a home in Warren, Ohio, that he was
renc;vating. He further informed Ms. Fox that he had the
pror,erty inspected and had made needed repairs. (Tr. at 19.)

Ms. Fox stated that Ohio Edison had received a fax from the
city -iinspector, but that no application had been made for
serv(ce (Tr. at 20).

Mr. i3mith stated that he thought he had requested service and
that';he was waiting for someone to read the meter. He stated
that;-he was calling back because no one had sent him a bill.
(Tr. (^t 20.)

Ms. :,ox then requested that Mr. Smith stay on the line, and she
tran:>ferred his telephone call to another Ohio Edison
reprzsentative, Dawn Partello (Tr. at 20-21).

Mr. ;Smith repeated his name and other information to Ms.
Par6llo. He informed her about the purchase and inspection of
his froperty, and about the power being on at the property and
vagiants having lived there. He stated he would like to have
the r:aeter read and to have a bill sent to him. (Tr. at 21-23.)
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Ms. Partello stated that the inspection had been received and
app%;oved and that Mr. Smith would only be responsible . for
rece;'it usage, perhaps 100 to 200 kilowatt hours. Ms. Partello
furtl;ier stated that she would transfer Mr. Smith to the
com;:Pany's New Service Department, and Mr. Smith should let
that`'department know he wanted the bill sent to his 7051
Kin,;`man-Nickerson Road address. Thereafter, the call
concJ.uded. (Tr. at 23-25.)

(3) On january 30, 2009, Mr. Smith contacted Ohio Edison
repr^sentative Jaleia Johnson. He gave Ms. Johnson his name
and'`Eold her he was renovating the property at 1930 Mahoning
Ave"aue. The reason for Mr. Smith's call was another call he
hadreceived from an alarm company notifying him that there
wasi;no power at the premises. He told Ms. Johnson that Ohio
Edison had taken the meter off the side of the house and put a
stick'er on the base stating that the meter base was damaged.
Mr. ;Smith asked Ms. Johnson if Ohio Edison was going to
repIace the meter that day because the water lines at the house
would freeze and break. (Tr. at 25-27.)

Ms. "Johnson stated that it looked like the company was
charging Mr, Smith for tampering and that tampering charges
wo0d have to be settled before the electric service could be
turr^'ed back on. Ms. Johnson stated that a Dear Occupant letter
was^sent out on January 7, 2009, to the 1930 Mahoning Avenue
add;':ess. (Tr. at 27-28.)

Mr. Smith stated that the 1930 Mahoning Avenue address was
unoa;;cupied, and he again recited his billing address as 7051
Kin.c•man-Nickerson Road in Kinsman, Ohio (Tr. at 29).

Ms. Johnson stated that the company had no mailing address
for ;:Zis other property and that, as far as the company was
con(erned, the service had not been on since 2005 (Tr. at 29).ti

Mr. ;^mith explained that the power was on when he bought
the 'touse, that vagrants had lived in the house, and that they
had;probably damaged the meter base (Tr. at 30).

Ms.Johnson stated that an inspection of the electric system in
the `utouse had been received and approved, but that an order
for service had never been placed (Tr. at 31),

-7-
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Mr. sSmith informed Ms. Johnson that he had called Ohio
Edis?n again and told the company to send the bill for electric
serv'^ce at his property to his home address. According to Mr.
Smith, the Ohio Edison representative at that time told him that
the ciompany would not be sending a bill until he had finished
renovating his property; after that, the company would send a
cons;truction bill. (Tr. at 31-32.)

Ms. Johnson informed Mr. Smith that she would transfer his
caIl +'o the company's Revenue Protection Department. The call
then?: was transferred to Ohio Edison representative, Alicia
Alle"i. (Tr. at 33-36.)

Mr. :>mith stated his name and repeated the other information
aboi:t his problem to Ms. Allen. Mr. Smith asked Ms. Allen
wha' he had to do to get the power turned back on as soon as
possible. Mr. Smith stated that, in his experience as a
contYactdr, it is the responsibility of the electric company to
provide the meter base. (Tr. at 36-38.)

Ms.' Allen stated that the inspection was received. She
apologized because, when Mr. Smith called, someone should
havi= matched the inspection up to an order and so the
com^any could go ahead and make the account active. She
a1so;stated that, if the meter base is damaged or needs to be
replAced, then the homeowner needs to take care of it. (Tr. at
38-3a.)

Mr. .5mith asked who he had to call to get a meter base, and he
statEtl that he needed to get the service back on as quick as
possible (Tr. at 40-41).

Ms. Allen stated that, when the meter base was replaced, Mr.
Smii_h could call the company and someone would bring the
mett;r out to the house. However, she stated that it has to be
scheduled and company personnel would not be out that day
or ai the weekend. After placing Mr. Smith on hold, Ms. AIIen
was=unable to locate a meter base-at the company. She advised
Mr.'Smith that a meter base could be obtained wherever
elect;xicians get their supplies. Further, in response to Mr.
Smith's question about whether the power lines into the meter
base'were still energized, Ms. Allen stated that a work order to
cut i+ff the power had not been carried out yet. (Tr. at 42-45.)

4
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Mr. (;mith stated that he needed to know that the power is shut
off a^td who to call to get the wires from the street back on the
meter base (Tr. at 48).

Ms. Allen stated that Mr. Smith needed to call back into
Cust:)mer Service. She also stated that, when Mr. Smith called
in SEptember and the call was transferred to New Service, Mr.
Smit1 never talked to anyone in New Service. Ms. Allen stated
thatFthe company did not have an address, name, or any
infor mation for Mr. Smith, and thus could not bill him. She
note,j that all the company had was notes from Mr. Smith. (Tr.
at 48z50.)

Mr. :Smith stated that he had given his address as 7051
Kins^nan-Nickerson Road when he called two different times
previously. He stated that the reason no bill was paid for
elect ic usage at the property was that the company never sent
him `I bill. (Tr. at 48-51.)

(4) On January 30, 2009, Mr. Smith contacted Ohio Edison
repri'!sentative Nelson Rodriguez. Mr. Sn1ith stated his name
and :^,gave the other information about his problem to Mr.
Rod;:iguez. Mr. Smith stated that he was ready to replace the
metFr base. He then asked what he needed to do get the power
disconnected from the meter base. (Tr. at 53-57.)

Mr. ;;2odriguez stated that the power was scheduled to be cut
that;day, so the work had probably been completed. Mr.
Rodz4guez stated that Mr. Smith could verify that the power
had ^xen cut by visually checking the power pole. (Tr. at 57-
58.)

Mr. Smith next asked Mr. Rodriguez to put him in contact with
som^one at the company so he could give them his billing
address. He stated that if there was money owed, he wanted
the company to send him a bilI and that he would pay it. (Tr.
at 5$',)

Mr. Rodriguez stated that Mr. Smith was listed as a customer in
the tompany's computer record for the account at 7051
Kins;^nan-Nickerson Road, but that the service was not listed in
his -^ame at the 1930 Mahoning Avenue address, Mr.
Rodi°iguez asked if W. Smith had cleared the tampering charge
witli the company's Revenue Protection Department. He
stat^d that the company had previously not received an
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(5)

appT;cation from Mr. Smith to get the power turned back on
and,;:that he could transfer Mr. Smith°s call to the Revenue
Prot4,vtion Department so they could let him know what
needed,to be paid for Mr. Smith to get service. Mr. Rodriguez
ther^` transferred Mr. Smith's call to another Ohio Edison
repre,zsentative, Deb Jones. (Tr. at 59-66.)

Mr. ;=imith stated his name and repeated the other information
aboi.'t his problem to Ms. Jones.. Mr. Smith requested that Ms.
Jone:'s take his name and address and send him a bill so that his
acco':int would be current. (Tr. at 76-71.)

Ms ; ones stated that a payment for electricity, $306.44, would
have to be nmade before the power could be turned back on.
She F>tated that the payment included usage on the meter from
the ilme the service was on, a $115.00 security deposit, a $20.00
reco;utection fee, and a $125.00 fee for tampering. Ms. Jones
state^ that she was not able to do anything else with this type
of attount, but that she could send an e-mail requesting that a
supeivisor contact Mr. Smith. She stated that there was no bill
beca_ase the company did not have anything to bill and that
ther(+:' had to be an active account for Mr. Smith to receive a bill.
Ms. ":ones informed Mr. Smith that payment could be made by
usir;; a debit or credit card via a telephone call or by going to
an a;ency in his area, Convenient Food Mart, with his account
nurn`,ber. She took Mr. Smith's telephone number and stated
that' she would have a supervisor from the Tampering
Department call him. Thereafter, the call concluded. (Tr. at 71-
78.) `

On -^.Vebruary 11, 2009, Mr. Smith contacted Ohio Edison
repr:,;!sentative Robert Marchesani and stated his name (Tr. at
79). "

Mr. :vlarchesani stated that he was not qualified to speak to Mr.
Smit'h and that the call would have to be transferred to another
depk,"rtment. Mr. Marchesani then transferred the call to Ohio
Edison representative Laura Miller. (Tr. at 80.)

Mr.imith stated his name and gave the history of his dispute
witlj Ohio Edison to Ms. Miller. Mr. Smith then stated that he
was;tired of talking on the telephone and wanted to set up a
face•;to-face meeting with someone from Ohio Edison so that
his k roblem could be straightened out. (Tr. at 81-85.)

-10-
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Ms. Miller stated that Ohio Edison s walk-in offices had been
closed for about three years and that there was no way to set
up aa appointment. She noted that everything is done over the
phoi'te or by fax. Further, in response to Mr. Smith's statement
that'Ohio Edison did not keep track of the calls he made, she
stated that all of his conversations were noted on his account.
(Tr. iat 85-86.)

Mr. `3mith and Ms. Miller agreed that he was responsible for
elect-ic usage only from the date that he took possession of the
prenuses. Subsequently, in response to Ms. Miller's question
aboi;f whether he had faxed proof of when he purchased the
proFerty to Ohio Edison, Mr. Srnith stated that he had not
faxed anything. (Tr. at 86-88.)

Ms. Mller gave Mr. Smith an Ohio Edison fax number and
advi:;ed him to list on the fax the fact that he was disputing the
tampering charge and a telephone number where he could be
conticted by the Tampering Department. Thereafter, the call
conc'.uded. (Tr. at 92-99.)

(6) On lMarch 2, 2009, Mr. Smith contacted Ohio Edison
representative Anna Rodriguez. Mr. Smith stated his name
and ;ave his telephone number to Ms. Rodriguez, and asked if
Ohic Edison had received the fax he had sent on February 12,
2009; (Tr. at 100-103.)

Ms. rRodriguez stated that she needed to transfer Mr. Smith's
call # o another department, and she asked Mr. Smith to hold on
the 1;ne. Thereafter, the call concluded. (Tr. at 103.)

III. SUMMAR'. " OF THE TESTIMONY

A summary of the testimony of the parties is attached to this opinion and order as
Appendix A.
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IV. ARGUMENTS OF THE PARTIES

C. Richard imith

Mr. Smith nnade repeated contact with Ohio Edison stating that he wanted to place
the electrical serviTie in his name, and he advised Ohio Edison that he owned the property
at 1930 Mahoning, Avenue, that his mailing address was 7051 Kinsman-Nickerson Road,
that his telephoneinumber was (330) 876-7984, and that the electrical service was on at the
1930 Mahoning A,^renue property (Smith Post-Hearing Brief at 8).

Mr. Smith was advised in his first call to Ohio Edison that a safety inspection was
requixed. Mr. Sm:,th arranged for the inspection and the inspection report was forwarded
to Ohio Edison by the city of Warren building inspector. Mr. Smith believed that he had
completed the ap;ilication for new service. However, he contacted Ohio Edison. again
when he did not rr:xeive a bill. At that time, he again stated his purpose and Ohio Edisori s
representatives aF;peared to take note of the information provided by Mr. Smith for his
account. But, regardless of the contact information he had related to Ohio Edison and
without notice to I,3Ir. Smith, service to 1930 Mahoning Avenue was disconnected in winter

weather. (Id, at 8-

Mr. Smith relieved, after speaking to Ohio Edison representative Partello during his
second telephone _i;all to Ohio Edison, that the telephone call had concluded and that a bill
for the 1930 MaYtoning Avenue property would be sent to his home address on 7051
Kinsman-Nickersc±n Road. However, the conversation during the telephone call indicates
that, instead of cc>)rnpleting a new service application, Ms. Partello was about to transfer
Mr. Smith's call W Ohio Edison's New Service Department. (Id. at 9.)

Any confu;;ion on Mr. Smith's part about the requirements for establishing new
service should hai`e been dispelled by a summary of his rights and obligations, which was
required to be gi''?en to new customers by Ohio Edison under Rule 4901:1-10-12, Ohio
Administrative C<ide (O.A.C.) Specifically, Rule 4901:1-10-12(B)(5), O.A.C., required Ohio
Edison to provid^± Mr. Smith with "an explanation of what each applicant must do to
receive service frcm that electric utility." As a result of Ohio Edison's failure to provide
the summary, th^re was a disconnect between Mr. Smith's request for service at 1930
Mahoning Avenu: and what Ohio Edison required of him before establishing service at
that address. (Id. at 9.)

Based upori the repeated contacts with Ohio Edison, the Commission should find
that Mr. Snuth 05tablished residential service and that Ohio Edison was required to
comply with the ;iotice requirements of Rule 4901:1-18-06, O.A.C. The disconnection at

1930 Mahoning ^,;venue occurred between the months of November and April. Ohio
Edison, therefore,;was required to make personal contact with Mr. Smith at least ten days
prior to electrical';service being disconnected. No such personal contact was provided to
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Mr. Smith, and t,1e electrical service was disconnected to 1930 Mahoning Avenue in
violation of the stE ndards set forth by the state of Ohio. (Id. at 10.)

Mr. Smith contacted Ohio Edison on January 30, 2009, and spoke with Jaleia
Johnson and Alicia Allen. During this telephone call, Mr. Smith related the history of the
electrical service at 1930 Mahoning Avenue and made a complaint. Later, on January 30,
2009, Mr. Smith igain contacted Ohio Edison and spoke to Nelson Rodriguez and Deb
Jones, and repeated his complaint. Also, during the telephone call with Deb Jones, Mr.
Smith requested i;o speak with a supervisor. He was informed that a supervisor was
unavailable, but t:iiat one would call him back the following day. Mr. Smith, however,
testified that he diJ not receive a call from any supervisor. (Id, at 10-11.)

Subsequently, on February 12, 2009, Mr. Smith transmitted documents by fax to
Ohio Edison that '-)oth proved his ownership of the 1930 Mahoning Avenue property and
set forth his com'plaint. At hearing, Ohio Edison witness Vidal acknowledged Ohio
Edison s receipt o;the fax in his direct testimony. But Mr. Smith testified that he did not
receive a call fron:. any supervisor. Rule 4901:1-10-21(A), O.A.C., defines a complaint as a
customer/consun~:er contact when such contact necessitates follow-up by or with the
electric utility to'resolve a point of contention. While Rule 4901:1-10-21(B), O.A.C.,
mandates that eaeh electric utility shall make good faith efforts to settle unresolved
disputes, which efforts may include meeting with the customer/consumer at a reasonable
time and place. N.oreover, Rule 4901:1-10-21, O.A.C., sets forth specific time periods for an
electric utility to l;rovide status reports and investigate the complaints. Yet despite Ohio
Edison's obligaticns under Rule 4901:1-10-21, O.A.C, the company made no effort to
resolve the dispue with Mr. Smith. Instead, Mr. Smith was accused of tampering and
required to pay tampering fees and penalties before the company would restore electrical
service to 1930 Mahoning Avenue. Ohio Edison continued to insist that Mr. Smith pay the
tampering charge:; until after the complaint was filed with the Commission. Only at that
time was Ohio Ec:.ison willing to drop its demand for the payment of tampering charges
and related inv*.gation fees. (Id. at 11-12.)

11
Mr. Smith ilid not tamper with the electrical service at 1930 Mahoning Avenue; nor

did Mr. Smith att} mpt to benefit from any such tampering. Mr. Smith did notify Ohio
Edison immediate^?y that the electrical service was on in a house that had been vacant, and
he attempted to f?ave service placed in his name. Ohio Edison had at its disposal tape
recorded conversrttions and computer printouts that should clearly have established that
^V,r ,-Smitlrwasno: attemp+dng to- stealelectrical service._Rather than makinga good faith
effort to resolve f^he dispute with Mr. Smith, Ohio Edison stonewalled Mr. Smith and
refused to ackno vledge the company's mistake until he retained counsel and filed a
complaint with tlYa Commission. Based on all of the above, the Commission should find
that Ohio Edisorti violated the rules and regulations governing the conduct of electric
utility companies'an Ohio and Mr. Smith should be granted authority to pursue damages

in court, (Id. at 12^;13.)
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Complainaztt has never been the customer of record for electric service at the 1930
Mahoning Avenui: property. Because of this, Ohio Edison has never sent a bill for service
to complainant, ard complainant has never paid either a monthly bill or paid or otherwise
settled responsibixaty for his unauthorized usage at the property. And despite Ohio
Edison's attempts to keep him on the line, complainant never provided the load and other
properLy-specific information required by Ohio Edison to determine that its transformers
and other equipir'ent would be appropriate for his service. The last time Ohio Edison
provided residen^lal service to the property was in April 2005, long before complainant
purchased it. (Oh;o Edison Post-Hearing Brief at 16-17.)

Complaina:it's use of power was unauthorized service, available to him only as a
result of meter t4mpering. Complainant admitted that Ohio Edison did not turn the
power on after 15e purchased the property and that the power was already on. He
admitted the reason why the power was on: the meter at his property had been tampered
with. And consequently, his usage was not authorized or approved by Ohio Edison.
Complainant's uee of power at his property was not residential service. It was
unauthorized, tarr'.pered service. Thus, there was no residential service to terminate; only
the unauthorized`:use of power through a damaged meter base, and the Commission's

rules regarding re:jidential termination do not apply. (Id. at 17.)

Complaina>'i.t also did not unilaterally established residential service through his
phone calls and correspondence with Ohio Edison. This is because, consistent with the
Commission's rulfss, Ohio Edison's tariff requires that the utility "accept" a customer's
application in ori<ler to establish service. Here, Ohio Edison never accepted a service
application from ("omplainant, or otherwise approved him as a customer of record, and
complainant did r^`.ot take the steps necessary to complete one. At critical points during his
phone calls with Ohio Edison, complainant did not follow through. Instead, he either
stated that he wiauld call back later or he simply hung up, even after prompting by

company represer^,tatives. (Id. at 17-18.)

Under the ;:-ommission s rules, there is a simple two-step process by which service
is established. S,.)ecifically, a prospective customer requests service by submitting an
application and 'slie utility approves the service by accepting that application. The
co accept-^rce-of-such-,L-i-application-thenbsings-#he parties within the scope of
the tariff, which'"constitutes the service contract and contains the mutual rights and
obligations between the company and the customer. Thus, residential service is
established only i; a customer applies for service and the company accepts. Ohio Edison
never accepted a)ervice an application by complainant; nor was there an application to
accept. Mr. Smith testified that he did not submit an application and never signed a

contract for servic:a. (Id. at 18-19, 21.)
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Conunissio:,1 precedent agrees with the company's position in this matter. In a

similar case, Natio:nwide Mut. Fire Ins. Co. v. The East Ohio Gas Co., Case No. 86-453-GA-CSS

(Entry dated Apr,a 29, 1986), an insurance company sued a gas utility on behalf of its

insured, arguing <<hat the utility unlawfully disconnected service to the insured without
notice, and with';full knowledge that the weather conditions at that time (December 23,
1983) were extrerr ely adverse and that there was a probability of severe property damage
to the premises a;id its plumbing." The Commission dismissed the case, holding that
because "neither cornplainant nor its insured were named customers at the Macon Avenue
address at the time that the service there was disconnected," East Ohio had no duty either

pursuant to this C:.'ommission's rules or pursuant to the Ohio Revised Code to give the
complainant or ..;. its insured notice of the pending disconnection of service." Similarly,

in Sanders v. The Dayton Power & Light Co., No. 97-843-GE-CSS (Opinion and Order dated

July 15, 1999), a&operty owner complained that the disconnection of residential electric
and gas service tc a home was unreasonable, where the owner had no prior notice of the
disconnection. Th;e Commission disagreed, noting that the customer of record at the home

(a family friend) h id requested canceUation of the service. In this matter, there should be a
siimilar result. If t;tere is no designated customer of record, there is no residential service,
and there is no du,"ty to notify of a pending disconnection. (Id. at 20.)

In order toyapply for service, complainant was required to (i) provide information
regarding the expected load and related characteristics of the service he needed at his

property; (ii) obtain a second inspection of the new meter base (after the first meter base

was found to be broken); and (iii) pay or otherwise settle the amounts owed for
unauthorized usa^';e. To date, complainant has done none of these things. (Id. at 21.)

Complaina^.it objects that he was never asked to take the required steps necessary to
establish service, )ut there were at least two occasions-prior to removal of the meter-
when Ohio Ediso`'i was trying to do just that. First, during the September 10, 2008 call,
company represE4ntative Tilwana Jennings specifically offered to walk complainant
through the move-in process to place an "order" for service, which would establish
residential serviceupon receipt of an inspection release form. (Tr. at 17-18.) Ms. Jennings
would have, among other things, asked complainant for the load-type information
required by the .company's procedures. Complainant, however, declined this offer,
indicating that he;would "call back." (Id. at 21.)

J)Uring_t1r e^nextcall,on^Iosemlzer$F 200^ company representative Dawn Partello
indicated that bec?.use it was necessary to "put the order in the systein' to initiate service,
she was going to transfer complainant's call to the New Service Department to complete
the process. Yet, :iespite Ms. Partello's repeated statements that complainant would need
to speak to af; additional Ohio Edison representative, complainant apparently
misunderstood aid hung up the phone. Ohio Edison repeatedly offered to guide
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complainant throttgh the application process, before the meter was removed. But
complainant did not make an application. (Id. at 22-23.)

Before ser;ice can be initiated in complainant's name, he also must obtain an
inspection of the `aew meter base that he installed at his property. Rule 4901:1-10-05(E),
O.A:C., requires aectric utilities to "verify that the installation of the meter base and
associated equipr;;ient has either been inspected and approved by the local inspection
authority or, in ar.y area where there is no local inspection authority, has been inspected
by an electrician.': Accordingly, Ohio Edison has required that complainant obtain an
updated inspecticn to account for the new meter base that he installed at his property.
Complainant, hovrever, has never indicated that such an inspection has occurred. (Id. at

23-24.)

Complaina:. lt also has not established residential service because he has not paid for
charges for his tinauthorized usage. Where tampering and unauthorized usage have
occurred, electric: utilities are entitled to insist upon payment or other satisfactory
settlement of chaiiges related to that usage before service is reconnected. See Locker d/6/a

L.J. Properties v. D;;czo Edison Co., Case No. 99-977-EL-CSS (Opinion and Order dated April
27, 2000); Rule 4301:1-10-20(B)(2)(d). In this case, Ohio Edison is not requiring that
complainant pay ;tampering charges. Complainant, however, was repeatedly informed
that he would be i:-equired to pay for the unauthorized usage that occurred at his property
since he purchased it. Although complainant indicated that a company representative
previously had aoeed to a "contractor's courtesy", i.e., allowed him to use power at the
property, but not;pay for it until he sold the property, Ohio Edison never extended any
such thing. to coi?hplainant. Further, the company is not required to wait until after
complainant sells 411is property in order to obtain payment for his unauthorized usage. (Id,

at 24-25.)

The Comm:^:ission's rules authorize electric utilities to disconnect residential service
for tampering ''^rithout prior notice. Rule 4901:1-10-20(B)(1)(a), O.A.C., allows
disconnection for isafety reasons where °[t]he electric service meter, metering equipment,
or associated property was damaged, interfered with or tampered with, displaced or
bypassed." Also;, Rule 4901:1-10-20(B)(I)(a), O.A.C., authorizes termination of residential
service where "Wstomer, consumer, or his/her agent" "tampers with the utility
company's meter.a' In this case, there is no dispute that the meter serving complainant's
property was taxrpered with; nor is there any dispute that the resulting damage left the
meter-iase-in-a-&-aeroue`condition.ThusOluoEdi-Axn was within its rihts to-terminate
service at complai'1ant's property without prior notice. (Id. at 25-26.)

Complaina'At should have been aware that, given the tampering, his power was
subject to discon%iection until he dealt with the tampering issue and properly ixiitiated
service in his own name. From complainant's first call to Ohio Edison, the company
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representative indicated that power should be disconnected at complainant's property.
Complainant knevn that his power should not have been on. (Id. at 26.)

However, C)hio Edison did provide advance notice of the disconnection. Because
complainant had not properly initiated service in his name, there was no active customer
of record or mailir+g address associated with his property. Accordingly, Ohio Edison sent
a "Dear Occupant" letter to the service address, advising the occupant that the company
had detected unauthorized usage at the property and that, barring a proper application for
service, the power would be subject to disconnection. Complainant repeatedly was
advised that his u:.,age was unauthorized and that, unless complainant established service
in his name, the ?power to his property was subject to disconnection. Ohio Edison's
disconnection of ,tat service thus was proper under the Commission's rules and the
company's tariff. (ad. at 26-27.)

Finally, Olrb Edison contends that complainant argued two new claims on brief: (i)
that Ohio Edison allegedly failed to provide complainant with its "rights and obligations"
summary in violation of Rule 4901:1-10-12, O.A.C., and (ii) that Ohio Edison allegedly
violated Rule 4901:1-10-21, O.A.C., which requires utilities to make "good faith efforts" to
resolve customer'disputes. Because these new claims were not pled in the amended
complaint (which was prepared by counsel), they should be dismissed out of hand.
Corztplairtant raisQs these claims for the first time in post-hearing briefing, and
consequently, Oh'o Edison did not have an opportunity to take discovery, prepare
witnesses, or conc:uct cross-examination regarding them. (Ohio Edison Reply Brief at 12-

13, citing Ohiotelnt-;t.com, Inc. v. Windstream Ohio, Inc., No. 09-515-TP-CSS (Entry dated Dec.

1, 2010) (striking F;ortions of pre-filed testimony relating to claims that "were not pleaded"
and "were not in the complaint " ); Carney v. Cleveland Heights-University Heights City School

Dist., 143 Ohio Aj?p. 3d 415, 430 n.9 (8th App. Dist. 2001) (rejecting argument regarding

new claim raised i"it summary judgment stage because it "was not pled ... and [was] not

properly before this court" ); Winterroznd v. Kunkle, No. 1340, 1994 Ohio App. LEXIS 4649,

*9 (2d App. Dis`t.) (rejecting claims because they "were not pleaded in [party's]

complaint."))

Complaina.';it alleges that Ohio Edisan failed to send him a copy of its customer
"rights and obligz;tioris° summary, in violation of Rule 4901:1-10-12, O.A.C. Rule 4901:1-
10-12, O.A.C., req: zires that utilities provide new customers the "rights and obligations"
summary, which;.ineludes various service-related information, "upon application for

--service'But coapia=nant-neve. appliecl-for--senr4ce` Rule-49-0i:i--10-12y_p A C, does-nQt
require a utility tc send its "rights and obligation" summary to any person who calls. It
requires utilities to send that material, which summarizes service-related information, only
to those who appl' v for service. (Id. at 13.)

Complaina1t resorts to disputing Ohio Edisozi s refusal to settle or resolve his
claims. Compla.v;iant's failure to plead or otherwise give notice of this new claim has
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prejudiced Ohio Eiison. Although complainant alleges that Ohio Edison failed to make a
"good faith efforf^;^' to settle his dispute, the evidence shows that, short of agreeing to
complainant's sigiificant settlement demands, there was little else Ohio Edison could have
done. When corT;iplainant called to complain about the disconnection of power, Ohio
Edison representa,:3ves repeatedly explained why power had been disconnected (Id. at 14-
15, citing Tr. at 5% 61, 62, 72; OE Ex. F, p. OE_38). Complainant's response, whether over
the phone, by fax,' or by letter was the same: he refused to pay the amount necessary to
restore service. G';ven that position, it is hard to know what other productive steps Ohio
Edison could have taken to resolve this matter. Rule 4901:1-10-21, O.A.C., does not require
a utility to accede;to a customer's unreasonable demands or to pay settlements demanded
in litigation. It r€;quires only that a utility make a good faith effort to resolve disputes.
Ohio Edison has a°ted in good faith in this matter. (Id. at 15.)

V. DISCUSSIGN AND CONCLUSION

The Comrn!.ssion notes that during his September 10, 2008, telephone call to Ohio
Edison, Mr. SmitY^- stated that he needed electric seivice established in his name for the
house at 1930 Mahoning Avenue. He gave his name, billing address, and telephone
number to Ohio f:dison representatives. He also stated that the power was on and that
vagrants had beer;. living in the house. Acting on information that he received from an
Ohio Edison representative, Mr. Smith had the electric service in the house inspected and
the inspection rep ?rt forwarded to Ohio Edison. After almost two months, when no bill
was forthcoming,}Mr. Smith called Ohio Edison on November 5, 2008. He stated his
contact informati ckr and again asked for service at 1930 Mahonin:g Avenue. However, he
apparently hung a.p before his call could be transferred to Ohio Edison s New Service

Department.

The evider^='-ce of record reveals that Mr. Smith did not succeed in making an
application for n^w service in his telephone calls on either September 10, 2008, or
November 5, 2003. Although he repeatedly stated his name and billing address and
requested that abjll be sent to him so he could pay for electric service at 1930 Mahoning
Avenue, he simpy did not continue his telephone conversations with Ohio Edisori s
representatives lo;1g enough to provide the specific information'i the company needed to
establish new sQnice. W. Smith, therefore, was not the customer listed in Ohio Edison's

records for 1930 IV;ahoning Avenue.

1 In order to furn^h service at appropriate voltages, Ohio Edison requires prospective customers to
provide, as part ef an application for service, information regarding the characteristics of the requested
new service, incli;ding the voltage, amps, and phase of the service, the type and size of the hot water
source, the type o; heating and cooling sources, and descriptions of the major electrical appliances.
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Beginning in October 2008, Ohio Edison detected unauthorized use of the electric
service at 1930 M;:ahoning Avenue (Ohio Edison Exhibit M).2 On January 7, 2009, Ohio
Edison sent a"B,ar Occupant" letter to 1930 Mahoning Avenue warnirtg of possible
disconnection if th`:e unauthorized user did not contact the company. The letter was sent to
1930 Mahoning t`.venue. (Ohio Edison Exhibit A at 13.) Because Mr. Smith had not
succeeded in estal?lishing service in his name, the letter was not sent to him at his stated
billing address at7051 Kinsman-Nickerson Road. Thereafter, on January 27, 2009, Ohio
Edison witness I;adovan investigated the electric usage at 1930 Mahoning Avenue,
discovered evider;ce of tampering, removed the meter, and called a crew to shut off the
power at that addt'ess (Ohio Edison Exhibit 1 at 4-7; Tr. at 180-181) 3

Both partie;; agreed that there was tampering in connection with the meter at 1930
Mahoning Avenui'^ and that the meter base was damaged, creating an unsafe condition (Tr.
at 128,136, 182; Chio Edison Exhibit 1 at 5). Under Rule 4901:1-10-20(B)(1)(a), O.A.C., an
electric company !may disconnect a tampered meter, without prior notice, for safety
reasons. Ohio Ec;ison witness Padovan testified that the tampered meter represented a
danger to the pr°blic. Mr. Padovan testified that he removed the meter from what
appeared to be an;unoccupied residence at 1930 Mahoning Avenue for safety reasons. (Tr.
at 182, 189.) The ;Commission thus believes that, under the circumstances, Ohio Edison
took the correct action in disconnecting the tampered meter.

On January, 30, 2009, and again on February 11, 2009, Mr. Smith called Ohio Edison
trying to get the power turned back on at 1930 Mahoning Avenue and establish service in
his name. He replaced the damaged meter base. But he was not successful in establishing
service. Ohio EdiiA;on insisted that Mr. Smith pay tampering charges before power would
be restored (Tr. at;5,29, 66, 72-77) 4 Mr. Smith, however, maintained that he did not tamper
with the electric m=s'ter at 1930 Mahoning Avenue (Tr. at 30, 34, 42, 46).

When Mr.;; Smith called the company on January 30, 2009, Ohio Edison
representative De^i Jones stated that she would have a supervisor call him about his
problem (Tr. at 73 77). There is no indication in the record that an Ohio Edison supervisor

2

4

Authorized residtintial service was last supplied at 1930 Mahoning Avenue in April 2005. Ohio Edison
witness Padovan ,^estified that meter reading records for the months after Apri12005 indicate that there
was no usage thr^sugh the meter at 1930 Mahoning Avenue until October 2008 (Ohio Edison Exhibit 1 at

7).
-Wittti regard--totamg rn connei?toLSwitiythe-meterarM0IdahoningAvenue 3d.F. Padovxirlest;;:ied
that, because the peter seal was cut, he believed that someone tampered with the meter. Mr. Padovan
noted that a comi;ion tampering technique involves removing the meter and placing small metal objects,
such as nails, paFir clips, or copper pipe between the legs on the meter base. This creates an alternate
path for the electicity between the pole and the house, Consequently, even when the meter is placed
back on the mete:^ base, it will not record usage because the power is no longer flowing through the
meter in order to :'each the house. (Ohio Edison Exhibit 1 at 8.)
In pre-filed testia'ouny, company witness Vidal tesiified that Ohio Edison is not currently requiring that
Mr. Smith pay tailpering charges (Ohio Edison Ex. A at 14).
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contacted Mr. Srrith. Thereafter, during the February 11, 2009, telephone call to the
company, Mr. Sm:th was given a fax number by Ohio Edison representative Laura Miller
so that he could send documents proving the date on which he had purchased the 1930
Mahoning Avenu{a property. Ms. Miller indicated that someone from Ohio Edison's
Tampering Depaz^tment would contact Mr. Smith in response to the fax (Tr. at 94).
Utilizing the fax number given to him by Ms. Miller, Mr. Smith sent a fax to Ohio Edison
on February 12, 009, that contained documents showing when he had purchased his

property (Tr. at 101, 118-121; Smith Exhibit 1). In pre-filed testimony, company witness

Vidal testified thaf Ohio Edison received the fax (OE Exhibit A at 14). Mr. Smith, however,

testified that he w'as not contacted by Ohio Edison in response to the fax that he had sent
(Tr. at 121). Later,' on June 1, 2009, Mr. Smith's attorney sent a letter to Ohio Edison, along
with an enclosure'•'summarizing events concerning the electrical service at 1930 Mahoning
Avenue (Smith E)r'hibit 2). In addition to the summ.ary of events, the letter stated that a
copy of the fax thu;t was sent to the company on February 12,2009, was enclosed. Further,
the letter stated tYvat Mr. Smith had not received a response to his inquiry and requested
that Ohio Edison 3end a reply. Mr. Smith testified that neither he nor his attorney was
contacted by Ohio,':;Edison in response to the letter that his attorney had sent (Tr. at 122).

Rule 4901':1-10-21, O.A.C., Customer complaints and complaint-handling

procedures, provuies, in part, that:

(A) As used in this rule, customer/consumer complaint means a
customer/consumer contact when such contact necessitates
follo:'w-up by or with the electric utility to resolve a point of

contf!ntion.

(B) Eacr electric utility shall make good faith efforts to settle
unre 3olved disputes, which efforts may include meeting with
the c+astomer/consurner at a reasonable time and place.

(C) Except as ordered by the commission or directed by the staff in
disconnection or emergency cases, each electric utility shall
inve;:tigate customer/consumer complaints and provide a
statrs report within three business days of the date of receipt of

the c:omplaint to:

(1) The customer/consumer, when investigating a
complaint madec uecflyto fhe^^cttieuiili4y.

Mr. Smith ;`vvas a customer of Ohio Edison at his 7051 Kinsman-Nickerson Road
home address. He had a complaint. He could not get electric service established in his
name at his recent^y-purchased 1930 Mahoning Avenue property.
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In the afoxrmentioned telephone calls between Mr. Smith and Ohio Edison on
January 30, 2009, ;Ind February 11, 2009, company representatives indicated to Mr. Smith
that someone fron!► the company would contact him in response to his complaint and his
dispute of the tan:iperin.g charges that the company required him to pay. Subsequently,
when Ohio Edisor received the fax that Mr. Smith sent on February 12, 2009, the company
had proof that Mr: Smith had purchased the 1930 Mahoning Avenue property recently at a
sherifPs sale. In the Commission's opinion, the documents that Mr. Smith faxed to Ohio
Edison should have indicated, at the least, that Mr. Smith's claims about not being
involved in meter:,tampering merited closer attention by the company. But there was no
evidence produceei at hearing that a supervisor or other Ohio Edison personnel contacted
Mr. Smith in response to the problem that he repeatedly had related to the company's
representatives. V::Je believe that, pursuant to the guidelines set forth in Rule 4901:1-10-21,
O.A.C., someone from Ohio Edison should have contacted W. Smith to resolve his
problem. Had thit been done, the real obstacle to Mr. Smith's establishing electric service
in his name at 1930 Mahoning Avenue, Ohio Edison's insistence on charging Mr. Smith for
tampering, might nave been eliminated.

The record shows that Mr. Smith gave the pertinent facts about the purchase of his
property each tim"ta he contacted Ohio Edison. He informed company representatives that
the^power was on'at his property when he purchased it, that vagrants apparently had been
living on the prer*ases, that he was using electricity to run power tools in his efforts to
renovate the prop'vrty, and that he wanted to be billed and establish electric service in his
name. We note th3t, during Mr. Smith's November 5,2008, telephone call to the company,
Ohio Edison reprE sentative Dawn Partello stated that Mr. Smith had recent electric usage
of 100 to 200 kilGwatt hours, for which he would be responsible, and that she would
transfer his call toathe company's New Service Department to get the service put into Mr.
Smith's name, Mr^. Smith replied, "Okay." (Tr. at 23-25.) Perhaps that exchange between
Mr. Smith and M. Partello is where Mr. Smith got the idea that he was to be granted a
"contractor's cour'tesy," i.e., that he would be allowed to use the electricity, which had
remained on„ in his efforts to renovate 1930 Mahoning Avenue and pay for that usage
later. Be that as : t may, the record shows that Mr. Smith offered to pay for his electric
usage from the ti':me he purchased the property (Tr. at 58, 71, 75, 76, 84), if only the
company would smd him a bill. But, as previously noted, the company would not begin
the billing process:for Mr. Smith until he paid tampering charges.

The Commassion believes that, although Mr. Smith undoubtedly was mistaken in
his Yelief--,tst,C^io-Edison-had-acccsrdod-Izfrm-a--"contra^,%_cszurt se^,_" _the issueof

paynnent for the power that he did use in his renovation efforts at 1930 Mahoning Avenue
is something else that could have been worked out between Mr. Smith and Ohio Edison if
someone at the company had contacted Mr. Smith to resolve his problem.

Finally, we come to the issue of the inspection of the electric service at 1930
Mahoning Avenua. Mr. Smith was informed by Ohio Edison representatives, during his



10-340-EL-CSS -22-

first telephone caTT to the company on September 10, 2008, that an inspection by the city of
Warren's buildinf; inspector would be needed before he could establish service in his
name at 1930 Ma'honin.g Avenue (Tr. at 13, 16-18). Mr. Smith had such an inspection
performed and ar^ inspection report was received at Ohio Edison (Tr. at 23). However, in
his pre-filed tesfimony, company witness Vidal stated that a second inspection, an
inspection of the meter base that Mr. Smith had replaced, is needed before power can be
restored to Mr. Sn^ith's 1930 Mahoning Avenue property and that Mr. Smith was informed
of the need for th4`s second inspection (Ohio Edison Exhibit A at 9, 13, 14-15). Further, on
brief, Ohio Edisoi:z stated that the company has required Mr. Smith to obtain an updated
inspection for the`^new meter base (Ohio Edison Post-Hearing Brief at 23, citing customer
notes [Ohio Edisi^m Exhibit F, p. OE_38], typed by an Ohio Edison representative, that
stated: "CustomFrr must have service inspected before issuing reconnection."). But there
is no other place;,, in the case record, not in the telephone calls played at hearing, the
testimony of the` parties at hearing, or the other exhibits submitted at hearing, that
indicates Ohio Ed:,son communicated the need for a second inspection to Mr. Smith or that
Mr. Smith was ev'en aware that he had to have the meter base inspected before he could
obtain service. As with the tampering and unauthorized use issues in this matter, we
believe that Ohio',, Edison was required under Cornmission rules to communicate better
with Mr. Smith. Jf more communication had been undertaken by the company, then a
resolution of this i; omplaint might have been reached between the parties.

Under the:guidelines set forth in Rule 4901:1-10-21, O.A.C., electric utilities are
obligated to act c iligently in response to consumer complaints. The record in this case
shows that the cor;iipany failed to investigate whether Mr. Smith should be required to pay
tampering charges and that the company failed to respond to Mr. Smith in a timely
inanner. The Cormmission, therefore, concludes that Ohio Edison's refusal to begin the
process of establi;hing electric service for W. Smith at 1930 Mahoning Avenue until he
paid tampering cF'iarges was not justified under the circumstances presented in this case.
Moreover, the Co'nmission finds that adequate service was not provided by Ohio Edison
when it failed to'; investigate the consumer complaint in this case as required by Rule
4901:1-10-21, O.A.^IZ, and to act diligently to resolve the dispute.

Mr. Srnith ( till needs electric service at 1930 Mahoning Avenue. In order to get that

service, Mr. Smitl;t should arrange for a meter base inspection at 1930 Mahoning Avenue.
Ohio Edison, witHn ten days of the date of this opinion and order, should bill Mr. Smith at
his 7051 Kinsmar`: Nickerson Road home address for the electricity he has used at 1930
Mahsning-A-,,en;i;e--s,ir,ce-,3,-tober-2008YM_r Smithshall pa;^the-bi1_b_y_theduQSiate on the
bill. Once a favo^-able meter base inspection has been faxed to Ohio Edison with contact
information for Mx. Smith, the company should initiate service at 1930 Mahoning Avenue

in Mr. Smith's naine within 48 hours.
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FINDINGS OF FA:uT AND CONCLUSIONS OF LAW:3

(1) On Tjarch 17, 2010, as amended on August 9, 2010, C. Charles
Smif,-L filed a complaint with the Commission alleging that
Ohia: Edison removed the electric meter from his property, shut
off the power supply, and caused damage to his property.

(2) On ,,^pril 6, 2010, and August 24, 2010, Ohio Edison filed
ansyjers denying the allegations in the complaint.

^
(3) On J41y 29, 2010, a settlement conference was held; however,

the parties failed to resolve this matter informally.

(4) A hearing was held on February 23,2011.

(5) The 'Conunission has jurisdiction over the complaint filed in
this case.

(6) Mr. Gmith is a customer of Ohio Edison at his 7051 Kinsman-
Nick'erson Road home address.

(7) Mr ,mith purchased the property at 1930 Mahoning Avenue at
a sh'^riff's sale in August 2008. Proof of this purchase was
available to Ohio Edison.

(8) In his September 10, 2008, and November 5, 2008, telephone
callsn to Ohio Edison, Mr. Smith was not successful in
estak,lishing electric service in his name at 1930 Mahoning
Avei'.rue.

(9) Therr was tampering in connection with the meter at 1930
Mah'^ning Avenue and the meter base was damaged, creating
an u:i lsafe condition.

(10) Olvc; Edison took the correct action in disconnecting the
tampered meter for safety reasons.

(11) Whe^ Mr. Smith communicated with Ohio Edison, the
--cor,3parey-Tequired-I.i:nAo pay *.-ampet^ng chargeaheforQ pQw-e-r

wou;d be restored to 1930 Mahoning Avenue.

(12) Ohic Edison is not currently requiring that Mr. Smith pay
tampering charges.

(13) Mr. "Smith offered to pay for his electric usage at 1930
Mah aning Avenue from the time he purchased the property.
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(14) On J;,inuary 30, 2009, an Ohio Edison representative stated that
she vrould have a supervisor call W. Smith about his problem.

(15) On February 11, 2009, an Ohio Edison representative indicated

that ;someone from Ohio Edison's Tampering Department

wou<'cl contact Mr. Snnith in response to the fax that he would

be sE^ading to the company.

(16) Mr. ^3mith's attorney sent a letter dated June 1, 2009, to Ohio
Edison, along with an enclosure summarizing events
conci-rning the electrical service at 1930 Mahoning Avenue. In
ad&?on to the summary of events, the letter stated that a copy
of th'e fax that was sent to the company on February 12, 2009,
was 3nclosed. Further, the letter stated that Mr. Smith had not
recei;^7ed a response to his inquiry, and requested that Ohio
Edis^an send a reply.

(17) No c,ne from Ohio Edison contacted Mr. Srnith or his attorney
in rE;sponse to his January 30, 2009, and February 11, 2009,
telephone calls, his February 12, 2009, fax, or his attorney's June
1, 2G99, letter.

(1$) Mr. `?mith's January 30, 2009, and February 11, 2009, telephone
calls;., his February 12, 2009, fax, and his attorney's June 1, 2009,
lette-,," constituted statements of a complaint to Ohio Edison, a
complaint that necessitated a follow-up contact by the

corn`r'^any.

(19) Afte' Mr. Smith's telephone calls or fax to the company, or his
attor;`ey's letter to the company, Ohio Edison failed to respond
in a t'imely manner to resolve the dispute in this matter.

(20) Ohic Edison's refusal to begin the process of establishing
electric service for Mr. Smith at 1930 Mahoning Avenue until
he paid tampering charges was not justified under the
circvmstances presented in this case.

21- _ Since-? January 30, 2009, adequate service was not provided by
- - ---, __ _

Ohic' Edison when it failed to investigate ^t -ie consumer
com.'aint in this case as required by Rule 4901:1-10-21, O.A.C.

(22) Mr.'jmith still needs electric service at 1930 Mahoning Avenue.
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QRDER:

It is, therefam,

ORDERED,;That Mr. Smith's complaint against Ohio Edison for inadequate service
is granted as set fo^,.•th in this opinion and order. It is, further,

ORDERED,, That Mr. Smith and Ohio Edison arrange for electric service at 1930
Mahoning Avenue: under the terms set forth in this opinion and order. It is, further,

ORDERED,," That copies of this entry be served upon Mr. Smith and his counsel,

Ohio Edison and its counsel, and all interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Paul [^. Centolella Steven D. Lesser

And-e T. Porter
;F

I<KS/vrm

Entered in the Jouf.nal

JUL 0 6 2011;

.-X:^ cCXJJJ^
Betty McCauley

-seaetary- -
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Appendix A

Smith Testimony

Charles Ricjard Smith purchased the property at 1930 Mahoning Avenue, at a
sheriff's auction cn August 8, 2008, for $13,000. He paid the remaining balance and
became the owner of the property on September 8, 2008. Because the keys to the house
had been lost, it was necessary for Mr. Smith to force his way through the back door.
Upon gaining entry, Mr. Smith discovered that the electricity was still on at the breaker
box. He shut the power back off, inspected the rest of the property, and left. (Tr. at 105-

108.)

On a return.visit to the property, Mr. Smith inspected the electric meter on the side
of the house. He discovered that the meter base was covered with paint chalk and that the

seal had been cut i'►nd concealed in a grove of the meter. Mr. Smith cleaned off the paint

chalk. Because he:previously had turned on a basement light in the house for the purpose

of inspecting the rr^eter, he found that the meter was turning. (Tr. at 109.)

In order to` renovate the property, Mr. Smith needed utilities - water, gas, and

electricity. The elEictricity was already on. So, his first telephone ca11 to Ohio Edison was
for the purpose of`getting the electricity put in his name. Acting on instructions from the

company, he had the electrical service inspected. When the inspection was completed and

approved, the inspector informed Mr. Smith that he would notify Ohio Edison that the

inspection passed. (Tr. at 110-111.)

During the ;telephone call to Ohio Edison on September 10, 2008, no one told Mr.

Smith that it was i"iecessary for him to make an application for new service. Also, he was

not told that he w6uld have to provide information regarding the size of his furnace, air
canditioning unit, or the type of voltage that he would require. Mr. Smith had given Ohio
Edison all of his information, and he did not know what else he was supposed to do to get
the service put in iis name. He was expecting a bill for service. (Tr. at 111-115.)

In Novemb:ar, Mr. Smith contacted Ohio Edison again because he was concerned
that he had not gctten a bill for electric service. He had received a bill for gas and water
service. At that ime, he was not told by the company that he needed to make an

applica on or sei;vize, rror-was-he-t-vld-that he-hu to-do -rarythang-else-to ha=ae-ser-vior
placed in his nan,';ie. Each time that he contacted Ohio Edison, Mr. Smith gave the

company his bill'ut;g (home) address, name, the address of the property that was using the

electricity, and the'fact that the electricity was on at the property. (Tr. at 115-116.)
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After the te ephone caIl in November and prior to the removal of the meter from the
house, Mr. Smith'did not have any contact with Ohio Edison. Because he employed
persons working cn the renovation of the property, he was present on the premises two or
three time per week. Ivlr. Snuth noticed old advertisements but no current mail in the
mailbox, and he did not receive a "Dear Occupant" letter from Ohio Edison. (Tr. at 117-

118.)

Acting on advice from Ohio Edison, Mr. Smith transmitted a fax (Smith Exhibit 1) to
the company. Th^ fax contained a document entitled "Deed on Decree of Order of Sale"
and receipts shou-ing that he had purchased the property. In the fax, he advised the
company that he ^:vas disputing the tampering charge. He received no notification of the
fax's successful trGnsmission, and he was not contacted by Ohio Edison. (Tr. at 120-121.)

Mr. Smith`3 attorney sent a letter (Smith Exhibit 2) to Ohio Edison dated June 1,
2009. The letter crmtained an enclosure Mr. Smith had written detailing his dispute with
the company. Mr: Smith's attorney never received any communication from the company.
On instructions fi:om Mr. Smith, the lawyer filed a law suit against Ohio Edison in
Common Pleas Court. Thereafter, counsel for Ohio Edison sent a letter asking Mr. Smith
to withdraw his 'rawsuit on jurisdictional grounds and call the company if he wanted
power restored. 'iySubsequently, the Common Pleas Court action was dismissed. Mr.
Smith, however, r;ever had any further contact with Ohio Edison concerning his dispute

with the company; (Tr. at 121-126.)

On cross-eiamination, Mr. Smith testified that, prior to the meter being removed

from his property:; he only communicated with Ohio Edison through two telephone calls
in8eptember and November 2008. During those calls, he did not tell the company that the
meter seal had be:jn cut. And during the November call, Ohio Edison personnel did not
tell him that the p'ower in the house would remain on. Mr. Smith last coinmunicated with
Ohio Edison in March 2009 when he called and asked the company why the fax that he
had sent had not;been acknowledged. Mr. Smith's attorney did send a letter to Ohio
Edison in June 2309, but after June 2009, Mr. Smith did not communicate with the
company regard'u;lg service at 1930 Mahoning Avenue. Further, concerning electrical
service at the proF;erty, Mr. Smith did not submit an application for service, sign a contract
for service, or p':.y for service. He also did not receive a letter from Ohio Edison
welcoming him to'`the property. (Tr. at 126-133)

----1jri cioss-eaniation; ivlr. Siratlr-testif ied t+at h.e did- not -pul?- }.he rnQter cf f- -the
meter base at 1930 Mahoning Avenue or open the meter base. Mr. Smith acknowledged
that it is not safe t& provide service through a broken meter base and that after he replaced
the meter base he? could have applied for service from Ohio Edison, but did not do so
because he was r;.quired to pay tampering charges. Mr. Smith also did not tell Ohio
Edison the follow'ng: the closest electrical pole to his property, the number on the pole,
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the voltage of the service that he wanted, the amps associated with the service, the phase
of the service, the`hot water source in the house, the size of the heater on the hot water
tank, or the types of furnace, air conditioning, or appliances in the house. And, during Mr.
Smith's telephone calls to Ohio Edison, the company did not provide him with a
notification numb€!r or an account number. (Tr. at 136-138.)

Mr. Smith 'requested a face-to-face meeting with Ohio Edison, but was told the
company has no facilities for such a meeting. Mr. Smith explained that did not make an
application for sets;vice because he had no avenue to do so. With regard to Mr. Smith's
telephone calls to; Ohio Edison, he waited for an explanation about how he was to get
power after he cafed the first time, but he did not get that explanation. The second time
he called, on NovE'mber 5,2008, the person he spoke to told him that there had been a mix-
up and that she w;Duld take care of it. Mr. Smith believed that, after his telephone calls to
Ohio Edison, and ihe city of Warren building inspector contacting the company, there was
nothing more he rieeded to do to get electrical service at 1930 Mahoning Avenue. (Tr. at
141-146.)

Timothy Sr.^uth, Mr. Smith's son testified that he sent a fax for his father to Ohio
Edison at 330-315=9277. This fax, Smith Exhibit 1, was previously identified by Mr. Smith
as the document Le had provided to his son in order to have it faxed to Ohio Edison. (Tr.
at 148-151.)

Ohio Edison Testi4nony

Mr. Carlos Vidal, an advanced business analyst for First Energy Corp., presented
testimony on beh^lf of Ohio Edison. According to Mr. Vidal, under Section II of Ohio
Edison's tariff, in iirder for Ohio Edison to establish service with a customer, the customer
must first make azl application for service, which must then be accepted by Ohio Edison.
In order to apply wor new service at a location where there has been no service for longer
than one year, a;; customer must do two things. First, the customer must obtain an
electrical inspecti:^n of the property. Second, the customer must provide certain
information to thf': contact center regarding the expected load and type of service at that
location. Specificr;lly, the customer must provide (i) the voltage of the service required for
that location; (ii) the amps for the service; (iii) the phase of the service (i.e., one or three
phases); (iv) the k'nd of hot water source at the property (e.g., gas or electric); (v) the size
of the hot water source or tank;(vi) the heating source at the property and the associated

--load (e:g., -the type of-furnacej(`vii)-tIre type- afco-oling source-at-the-property-andthe
associated load (e:.g., the type of air conditioner); and (viii) a description of the major
electrical applian6s at the property. Once the customer provides this information, the
contact center pFrsonnel can issue an upgrade order, which initiates service at the
property. (Ohio Elison Exhibit A at 1-8.)
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Mr. Vidal testified that, in order to safely re-establish and provide power to a
location where tlv^_-re has been no service for an extended period of time, Ohio Edison
requires this infor'iiation as part of a customer's application for new service, because the
company must kr=.ow what kind of service the customer requires and what the load is
expected to be. Tl'3is allows Ohio Edison to ensure the adequacy and safe operation of the
transformers and ither equipment that will service the new location. Mr. Vidal testified
that, although coi'nplainant called Ohio Edison to inquire regarding service on several
occasions beginni^^g in September 2008, he never provided the company's contact center
with the informati=^)n required to make an application for new service. Moreover, although
complainant was old by Ohio Edison in January 2009 that an electrical inspection was
required followinj; the discovery of a broken meter base at the 1930 Mahoning Avenue
property, complaii iant has never obtained this inspection. Mr. Vidal testified that, because
complainant still izeeded to obtain an electrical inspection of the property, and because
complainant had Zot provided the specific information required to initiate new service,
Ohio Edison did Aot issue an upgrade notification order, and service was not initiated.
(Ohio Edison Exhi_?it A at 8-11.)

Mr. Vidal ti'Sstified that complainant later did obtain an electrical inspection of 1930
Mahordng Avenu and that Ohio Edison received a copy of an inspection release form
from the city of V?arren for 1930 Mahoning Avenue on September 26, 2008. In order to
establish service, 'however, complainant still needed to provide the specific load and
service-type inforination for that property. Mr. Vidal testified that, because Complainant
had not complet^d an application for service, and because Ohio Edison thus had not
issued an upgrad^ order for the service, there was no new customer of record at 1930
Mahoning Avenz. Consequently, Ohio Edison did not send a service crew to initiate
service at the property. Instead, Ohio Edison personnel noted in the contact log that the
inspection had bef^n received so that if complainant applied for service, the contact center
representative wo,^':xld know that the inspection had taken place. (Ohio Edison Exhibit A at

11.)

Complainailt next contacted Ohio Edison on November 5, 2008. Because the call
related to new service, the representative attempted to transfer the call to a new service
representative, bui, instead the call was transferred to an advanced move-in representative.
When the second' representative attempted to transfer complainant to a new service
representative, it ;appears that complainant hung up without completing the transfer.
(Ohio Edison Exhi:?it A at 11-12.)

On Januari- 7, 2009, Ohio Edison sent complainant a"Dear Occupant" letter
indicating that elecaric service was being used at the property, but that no one had applied
for service there, The letter indicated that complainant had until January 21, 2009, to
contact Ohio Edkon or else Ohio Edison would initiate termination of service. (Ohio

Edison Exhibit A at 13.)
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Complainarit made multiple calls to Ohio Edison on January 30, 2009. On each
occasion, complaiiant indicated that power had been disconnected to 1930 Mahoning
Avenue. Each tix ie, the contact center representative explained that the reason for the
disconnection was unauthorized usage at the property. Additionally, the representatives
explained that ccmplain.ant would need to pay charges assessed as a result of the
tampering and tl*;at, because the meter base was broken, complainant would have to
replace the metei base and obtain an additional inspection before service could be

initiated. (Ohio Eciison Exhibit A at 13.)

Mr. Vidal testified that complainant called Ohio Edison's contact center again on
February 11, Febntary 24 and March 2, 2009, to complain about the service disconnection.
The representativ;^s explained that service was disconnected because of unauthorized
usage and that corlplainant would have #o pay for the unbilled usage as well as tampering
charges before sevice could be initiated. Then, on February 12, 2009, Ohio Edison
received a fax detailing his dispute. Although the individual responsible for processing
this fax properly filed it, he did not note Ohio Edison's receipt of it on the customer contact
log. Subsequentl;', on March 5, 2009, Ohio Edison did receive a mailed version of that
document. In it, c6mplainant continued to refuse to make the payment required to initiate
service at the pro)ierty. Mr. Vidal testified that Ohio Edison currently is not insisting on
payment of tampering charges in order for complainant to initiate service at 1930
Mahoning Avenue. (Ohio Edison Exhibit A at 13-14.)

W. Vidal cestified that Ohio Edison is not currently providing service to 1930
Mahoning Avenu.. This is because, where service at a location has been off for over a
year, there are tw+;) items that a customer seeking new residential service must do: (i) the
customer must ob::ain an electrical inspection of the property; and (ii) the customer must
provide load and ;ervice information to Ohio Edison. Mr. Vidal testified that, although
complainant obtai:-ied an electrical inspection in September 2008, he did not provide the
necessary load an`i service information to Ohio Edison and, therefore, did not make an
application for re:idential service. Moreover, complainant has not obtained an electrical
inspection reflectiiig the replacement of the meter base, as complainant was advised by the
company. Mr. Vidal testified that, until complainant obtains this inspection, Ohio Edison
cannot initiate ne`.w service for complainant at 1930 Mahoning Avenue. (Ohio Edison

Exhibit A at 14-15.:i

_-IDn- cross ex`a.-nina.tion; -Mr: s,7itl-a-'.- testif3eci -tthat a.*t Ohio Fdison-r-epr-esenta.tlv-e in the
company's New ` Service Department asks a consumer questions relating to the
establishment of riew service. But until the representative starts the questioning, the
customer would i:iot be aware of the application process. With respect to Mr. Smith's
November 2008 t^lephone call to Ohio Edison, Mr. Vidal testified that the original call
came through as a;regular general call, and when the agent recognized that it needed to be
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handled by a new`; service agent, it was transferred. However, it was not transferred to
Oluo Edison's Nev:= Service Department. It was transferred to an incorrect queue. Further,
with respect to Mr. Smith's September 10, 2008, telephone call to Ohio Edison, no one told
Mr. Smith that hi: had to complete the application process. Instead, the Ohio Edison
representative offered to create an order. (Tr. at 156,158,165,168-169.)

Mr. Vidal testified that when a meter advances and nobody is being billed for that
service, it creates an implausible reading. And a group in Ohio Edison s Customer
Accounting Depar^rnent reviews those implausible readings and tries to detennine what is
happening. Mr. Vidal testified that one method that Ohio Edison has of doing that is to
send a "Dear Occitpant" letter to the premises, asking whoever is using the electricity to
call the company a';nd apply for service. He stated that these representatives do not review
notes in a case, buf:they do have access to those notes. (Tr. at 170-171.)

Mr. Vidal -estified that the information that Mr. Smith gave on two different
occasions would ttot be considered detailed contact information, because detailed contact
information is inelevant if a person has not applied for service. He explained that when
someone calls Ohib Edison, the company is required to ask that persori s identity, phone
number, and the address the person is calling about. It does not necessarily mean that
Ohio Edison is gi.,`,ing to update the address that the person is calling about with that
information, becai`ise the company has not yet accepted an application for service. So,
even though ead'.' time Mr. Smith called, and said I want to place service at 1930
Mahoning Avenu€:? in my name," the address was not updated because Ohio Edison never
accepted an applie ^ition for service. (Tr. at 171.)

4i

Mr. Vidal ti;stified that Ohio Edison's representatives, even though they had access
to the notes in Mr; Smith's case, sent a "Dear Occupant" letter to an address that ha4 been
vacant and disconnected since 2005 because that was the only address they had for the
letter. He noted ihat the letter advised the occupant to contact Ohio Edison within ten
days or service wculd be terminated. (Tr. at 171-172.)

On January;; 27, 2009, Rick Padovan, a meterman for Ohio Edison, received a
"Vacant Use on M?ter" report from Ohio Edison's billing department indicating recorded
usage on the meter at 1930 Mahoning Avenue, even though active service at that account
had been discontiiiued. Mr. Padovan testified that, on that same day, he traveled to 1930
Mahoriing Avenue' to begin an investigation, during which he discovered that a seal on the

., te: had been ^^ t, : t^icat^ngthat sam€o^zehad^a*npered witl^ thexri.eter, and_that the
meter was turnin^. Mr. Padovan testified that, because tampering was indicated, he
removed the meter from the meter base and noticed that one of the meter base legs,
through which power is transferred from the meter, was broken. He then put a plastic
cover over the so6ket, and called an Ohio Edison line crew to disconnect service at the
pole. (Ohio Edisoti Exhibit 1 at 3-7, Tr. at 180-182.)
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Mr. Padovan testified that none of the screens on his computer tablet indicated that
complainant had contacted Ohio Edison. He stated that the only computer data available
to him showed th'a name of the previous tenant, that the account was final and inactive
and that no new t-anant was signed up. In addition, W. Padovan testified that when he
visits a house that is obviously, empty and tampering is indicated, he pulls the meter for
the safety of the piiblic. (Ohio Edison Exhibit 1 at 3-7, Tr, at 188-189.)

Mr. Padovsst testified that Ohio Edison's meter reading records indicate that in
April 2005, the se'-vice account for the former occupant at 1930 Mahoning Avenue was
finalized and cTosE d, and a final meter reading of 64169 was taken. Mr. Padovan testified
that meter readmf;; records for the months after Apri12005, show no usage through the
meter at 1930 Mat"oning Avenue until October 2008. He testified that the meter reflected
20 kilowatt hours (kWh) of usage in the month prior to October$, 2008, and the meter read
was the same for the period ending November 3, 2008. The meter registered 192 kWh for
the month ending<on December 5, 2008, 145 kWh for the month ending January 6, 2009,
and 129 kWh ber;veen January 6 and January 27, 2009, which is when the meter was
removed. (Ohio Edison Exhibit 1 at 7.)
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