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MOTION

Now comes Plaintiff-Appellant, Clifford L. Boggs, (hereinafter "Appellant" or

"Boggs") and for the reasons set forth in the following Memorandum moves this Court

pursuant to S. Ct. Prac. R. 11.2(B)(1) to reconsider its decision dated October 19, 2011

declining jurisdiction in this case.

CRAI
Sup. C
17 South Hi treet. Suite 620
Columbus, Ohio 43215
Ph.: (614) 228-5271
Fax:(614) 228-7624
cdenmeadAsbcglobal.net

COUNSEL FOR APPELLANT,
CLIFFORD L. BOGGS.

MEMORANDUM IN SUPPORT OF MOTION

On July 5, 2011, Appellant timely filed his Notice of Appeal and Memorandum in

Support of Jurisdiction identifying the following three propositions of law:

PROPOSITION OF LAW NO.1:

LIMITING THE OHIO SAVINGS STATUTE (ORC §2305.19) TO
ONE DISMISSAL WHEN THE FIRST DISMISSAL HAS BEEN
M'ADE PURSUANT TO A STIPULATION OF THE PARTIES

UNDER OIIIO CIVIL RULE 41(A)(1)(b) AND THEN THE

SECOND DISMISSAL HAS BEEN MADE PURSUANT TO A

UNILATERAL NOTICE OF DISMISSAL UNDER OHIO CIVIL
RULE 41(A)(1)(a) RESL'I:TS IN AN UNCONSTITUTIONAL
APPLICATION OF ORC §2305.19 UNDER ARTICLE IV,
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SECTION 5(B) OF THE OHIO CONSTTFUTION SINCE SUCH AN
APPLICATION PUTS THE STATUTE IN DIRECT CONFLICT
WITH THE CIVIL RULE.

PROPOSITION OF LAW NO. 2:

THE ATTORNEY-CLIENT RELATIONSHIP FOR A
PARTICULAR TRANSACTION OR UNDERTAKING CONSISTS
OF BOTH REPRESENTION AND FIDUCIARY COMPONENTS
AND THAT RELATIONSHIP DOES NOT TERMINATE UNTIL
BOTH THE REPRESENTATION COMPONENT ENDS AND THE
FIDUCIARY COMPONENT HAS BEEN SATISFIED, THUS
SIGNALLING, FOR STATUTE OF LIMITATION PURPOSES,
THE END OF THAT RELATIONSHIP ONLY UPON THE
CONCLUSION OF BOTH.

PROPOSITION OF LAW NO. 3:

WHEN, IN AN ATTORNEY-CLIENT RELATIONSHIP FOR A
PARTICULAR TRANSACTION OR UNDERTAKING, THE
ATTORNEY RECIEVES FROM THE CLIENT A SUM OF MONEY
RELATED TO THAT UNDERTAKING AND HOLDS THAT
MONEY IN ITS CLIENTS' FUND ACCOUNT, THE
RELATIONSHIP DOES NOT TERMINATE UNTIL THE
ATTORNEY SATISFIES ITS FICUCIARY OBLIGATION TO THE
CLIENT BY ACCOUNTING FOR, AND RETURNING, ANY
UNUSED MONIES; THUS CREATING A QUESTION OF FACT
AS TO THE END OF THAT RELATIONSHIP FOR PURPOSES OF
SIGNALLING WHEN THE STATUTE OF LIMITATIONS BEGINS
TQ RUN AND FURTHER MAKING THE ACTION NOT PROPER
FOR RESOLUTION BY SUMMARY JUDGMENT AS TO THAT
ISSUE.

In its Entry dated October 19, 2012, this Court declined jurisdiction and dismissed

this appeal as not involving any substantial constitutional question. Appendix, Exhibit 1(A).

This Entry addressed the constitutional issue raised in Appellant's Proposition of Law No. I

but it did not address Propositions of Law Nos. 2&3, since they are not based upon any

substantial constitutional question but rather are based upon an issue involving one of public or

great general interest over which this Court can grant a discretionary appeal. In his Notice of

Appeal and Memorandum in Support of Jurisdiction, Appellant requested such relief under this
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Court's power to grant a discretionary appeal as well as asserting a claimed right of appeal.

See Court's Docket @ Notice ofAppeal and Memorandum in Support of Jurisdiction.

In the action here, Appellees, as Boggs original attomeys, held a large sum of

money in their trust account that Boggs had given to them as advancement for expenses in an

underlying personal injury undertaking against a person by the name of Dickens. Dickens is

not a party to this action. Then Appellees failed to account for and return this sum of money to

Boggs until March 25, 2004. Yet the Court of Appeals, below, held that the statute of

limitation for the malpractice action against Appellees for their handling of the underlying

personal injury undertaking against Dickens began to run over four years earlier, namely on

January 20, 2000, when the representation component of the relationship arguably ended.

Appendix 2, ¶ {26}.

As a result of this ruling, Ohio litigants who now attempt to avail themselves of their

constitutional right to access the courts will find that this right has been denied to them because

the relationship with their attoniey fo a particular undertaking has terminated, and the statute

of limitations has begun to run when some date for the representation component of the

relationship has ended, even though the attorney continues to maintain a fiduciary relationship

with that client for the same undertaking. This is so because the Court, below, has held that

the attomey-client relationship has ended when the representation component of it has

tenninated. This ruling is contrary to the legal principle that the attorney continues its

fiduciary obligation to the client until it accounts for, and returns, any unused monies of the

client which has been held in trast for that particular undertaking.

This ruling of the Court of Appeals, as shown by the facts in this case, can unduly

shorten the commencement of the s`a.-Lute of limitations to the extreme detriment of the client
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since the ruling now allows for an attomey-client relationship to have two endings but only one

of those endings will serve as the triggering event for the commencement of the statute of

limitations. As a result of this incongruity, the situation is now pennitted where an attorney is

in the position to demand the payment of fees for an undertaking and attempt to assert a setoff

from the client's funds held in trust for that undertaking to pay those fees yet is protected from

a malpractice action for that undertaking because the client is precluded from bringing that

action since the statute of limitations has already began to rnn and expire because the

representation component of the attomey-client relationship has ended. Unless, this Court

immediately accepts jurisdiction over this intolerable situation and corrects the ruling of the

Court of Appeals then litigants in this state who have a claim against their attorney will be

irreparably harmed.

Appellant's Propositions of Law Nos. 2&3, and the arguments set fbrth in his

original Memorandum in Support of Jurisdiction as well as further supplemented here,

demonstrate the need for this Court to clarify for purpose of the statute of limitations in a legal

malpractice action that the attorney-client relationship consists of more than just the

representation component but that it contains a fiduciary component as well. "The attorney

stands in a fiduciary relationship with the client and should exercise professional judgment

`solely for the benefit of the client and free of compromising influences and loyalties"'.

Disciplinary Counsel v. Moore (2004), 2004-Ohio-734, ¶15, 101 Ohio St. 3d 261, 264, 804

N.E.2d 423. The termination of the fiduciary component of the attorney-client relationship

should serve as a triggering event for the commencement of the statute of limitations in a legal

malpractice action in the same manner as does the representation component. When this Court

formulated the definition of the attorney-client relationship for the purpose of the statute of
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limitations in a legal malpractice action it never limited that relationship to it representation

component. Omni-Food& Fashion, Inc. v. Smith (1988), 38 Ohio St. 3d 385, 388, 527 N.E. 2d

385, 528 N. E. 2d 941 and Zimmie v. Calfee, Halter & Griswold (1989), 43 Ohio St. 3d 54, 538

N.E. 2d 39. Rather it consistently employed the word "relationship" and until the Courts,

below, limited the relationship to its representation component it appears that no other court in

this state had ever employed such a narrow limitation either.

This Court's clarification is farther warranted as shown by the history of the

present action which demonstrates the current confusion surrounding the legal principles here.

In this action two separate judges of the same trial court could not agree upon the legal

ramifications of the issues that have been ultimately raised in Appellant's Propositions of Law

Nos. 2&3, but rather they rendered conflicting opinions: the fust trial judge rendered an

opinion favorable to Appellant by correctly applying the law applicable at the relevant time

while the second judge rendered an opinion that was not favorable. Appendix, Exhibit 3-

Decision and Entry of the Common Pleas Court of Franlclin County [Horton, Judge] dated

June 4, 2009; Exhibit 4-Decision and Entry of the Common Pleas Court of Franklin County

[Cocroft, Judge] dated August 17, 2010. And although the Court of Appeals ultimately upheld

the judgment of the second trial judge it did so for yet a different reason. Appendix, Exhibit 2,

¶{22} (holding that retaining the expense money for the underlying action in trust is a separate

undertaking or transaction from the underlying action for which the retainer is held).

Therefore, this case is one of public or great general interest to all persons in the State

of Ohio who have a potential malpractice action against their attomey because in spite of this

Court's long standing position that the attomey-client relationship is a fiduciary one, the Tenth

District Court of Appeals, Fra.-iklin County, below, for what appears to be the first time, has
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now limited the attarney-client relationsbip to its representation component as one of the

events that triggers the statute of limitations in a legal malpractice action (the other trigger is

the "cognizable event" which is not at issue here); and, thus, shortening the convnencement of

that period of limitation to the extreme detriment of those persons who have claims against

their attorneys.

CONCLUSION

Appellant therefore respectfully submits that this Court should reconsider its Entry

dated October 19, 2011, since it did not address its discretionary powers over a case

involving a public or great general interest as so presented in Appellant's Propositions of

Law Nos. 2&3; and Appellant respectfully requests that this Court accept jurisdiction over

this case as to these two propositions of law so that this important issue can be presented and

reviewed on its merits.

CRAfQ 4NMEAII
Sup. Ct.r .0021362
17 South High Street. Suite 620
Columbus, Ohio 43215
Ph.: (614) 228-5271
Fax:(614) 228-7624
cdenmeadksbcglobal.net

COUNSEL FOR APPELLANT,
CLIFFORD L. BOGGS.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing

document was forwarded via United States mail, first class postage fiilly prepaid, on this 28th

day of October 2011, to the fotlowing:

W. Evan Price, III
James E. Arnold & Associates, LPA.
115 West Main Street, Suite 400
Columbus, Ohio 43215-5099
614-460-1605-Telephone
614-469-1129-Facsimile
eprice(itarnlaw com

COUNSEL FOR APPELLEES, JAMES L. BAUM, et al.

Respectfully submitted,

COUNSEL FOR APPELLANT,
CLIFFORD L. BOGGS.
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ENTRY

'Upon consideration of the jurisdictional memoranda filed in this case, the Court

substantial constit, uttonal question.
declines jurisdiction, to hear the case and dismisses the appeal as not involvingany

(Franklin County Court of Appeals; No. 10AP864)

Maureen O'Connor
Chief Justice
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RTF-OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

CliffordwL. Boggs,

Rlaintiff-P^ppellan

James L. Baum et al.,

Defendants-Appellees.

,:..
No. 10AP-864

(CPC No 07CVA-06-7846)

(REGIJLAR-.CALENDAR)

^^r. th^^^^^ted in the decision of this court rendered_ herein _on ,;

May 24,2011,
appellanYs four assignments of error are overruled, and it is the judgment

and orderof this caurt that the judgment of the Franklin County-Court;of Cnmmon
Pleas is

affirmed:,,Costs-are:assessed against appellant.

BROWN, FRENCH, & KLA*, JJ

Judge Susan Brown
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Decision of-the Court of Appeals, Tenth Appellate District,
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IN7HE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Defendantffi-P+ppellees.

,

^

,^^ ^ t} i1PWt^LS
tiLli: CO:OfifO

IDI1 flAY 24 PH t: 04

,_CLERK OF COURTS

No. 10AP-864
(C.P.C. No. 07CVA-06-7848)

(REG.ULAR CAt.ENDAR)

-Ftendered on May 24,2011

De'nmead Law .O/fice,.and Craig t^mead, for appellarit.,,

James E. Amoid & Associates, LPA, and W. Evan Pdce, J!,

for appellees.

{Il} Plaintiff-appellant Clifford L. 13 ^ggs, appeals from a judgment of the

Clifford L. Boggs,

James L Baum et al.,

aappellees, James L. u<n

appellant did not commence his legal maipractice action within the one-year limitations

period set forth in R.C. 2305.11. For the n:aso+ that foilow, we affirm.

"2} The facts gnring rise tolhis appeif areasfollows. ^On September Fi, 1996,

appellant retained appsllees and attorney KeitY^ Karr to represent him in a civil action to

Franklin Counly Court of Common Pleas granting summary judgment to defendants-

and I<an• & Shem►an Co., L.P.A., on the grounds that
g
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a .recover damages for bodily injuries he llegedly sustained,i^t an automabtle acci ent on, ;,

with appellees to cover litigaCion expenses. Appellant-filed ^--complaint;.against:ahe ,

September 12, 1994. ln conjunction with the representation, appellant-deposited.$3,OQ0 .

ppellaqt.reftledthe act+on;on;;:dism"issed the complaint pursuant to Civ.R. 41,(A)(1)(a).-,.A
_.. _ ;

July 22, 1998. On January 6, 1999, the.trial dourt dismissed the-refiled complaint,with

alleged tortfeasor on September
9, 1996. On July 17,.1997; appelfant-voluntarily

prejudice, because it was filed more than one year from the July 1Z, 1997 natice of_ =

-_^..^ ,
dismissal. In mid-January 1999, appellees notified appeUant by letter that he had a

potential malpractice action against them.

;Q3} On January 19, 2000,appellant;filed a complaint against apPellees and

Kan-forlegal malpractice. On t3ecember 10, 2002, the parties stipulated tothe dismissal

of the complaint pursuant to Civ.R. 41(A)(1)(b). Appeliant refiled the complaint on

December 5, 2003. On July 10, 2006, appellartt voluntarity dismissed the refiled

complaint pursuanttoCiv.R. 41(A)(1)(a).

at : 0n ,lune 1^ 300^^p
appelfant refled ttte-comPlaint against_ appellees' LL-

Thereafter, on July 27, 2007, aPpellees filed a Civ.R. 12(B)(6) motion to dismtss, arguing

' Karr is not named as a defendant in the June 13, 2007 refiW CGmp0sint. .

applicable to legal malpractice actions because appellant had already availed himsetf of

the one-time use of R.C. 2305.19, Ohios saviri s statute." when he refiled the complaint

on December 5, 2003 following the stipulated dismissal on December 10, 2002.

(15} On August 27, 2007, appellant filed a response to the motion to dismiss,

along with an amended complaint. In the ameniied compiaint, appellant asserted that the

that appellant's n:filed tomplaint was time-ba ied by the one-Year statute of limitations
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No. 10AP-664

contained .an,
parties' December 10, 2002 Civ.R. 41(A)(1)(b) sttpulation nf dismissal

parties„ [appellees] held a sum of [appellant's] money in -trust for°=hirn,in the.^underlying .

Appellant further asserted that"[d]uring the entire attomey-client relationship.betMreen the
,

agreement betweenthe parties that the action could be-refiled ° AmendedComplaint, ¶2.

t999r.Defendants *** were retained by, and did agree to--provide Jegal representation=#o"

appellant asserted that "[f]rom prior to September 6, 1996 and.:until.,after.:,Janua .ry 20,

March-29, 2004." Amended Complaint, ¶6. Under his single csruntaor legal malpractice,

personal injury action [and] appellees failed #o return that-sum until: sornetimearound *** i

alleged thatappellees breached their duty of care in fiailing to fimely refile the personal _ -

appellant regarding his personal injury claim." Amended CompIalnt, 11110.` hPPeuene

ainjury acfion:

appellanYs amended complaint on grounds identical to those asserted-in itsprevious

{^6} On September 5, -2007, appellees filed a Civ. R. 12(B)(6) motion #o rlism'iss

motion to dismiss. #n support;of its motion, appellees attached as axhibits photocopies of

^.. the pardes':December 1l)^^002 Civ.R. 41(A)(11(b) s6putation of dismissa ►.and appepanYs

July 10, 2006 Civ.R.41(A)(1)(a) notice of dis+sal. On September 24, 2007, appellant

filed a response to the motion to dismiss, along with.amotion#o strike the exhibits. By

decision and entry filed June 5, 2009, the trial I urt denied appellees' motions to-dismiss

and granted appellants motion to strike.

{q'/} Thereafter, appellees filed an a7 r to appellants amended complaint.

Appellees denied appellants assertian that the parties' December 10, 2002 Civ.R.

41(A)(1)(b) stiputation of dismissal ineluded an ^agreemerrt allowing appellant to refile the

action. Appellees admitted that it did not returrml appellants $3,000-expense retainer un#il

{

,:



No.10AP-864

late March 2004, but denied that an atttorhey-client _ relafionship . continued _ beyond ,

claim was barred by the one-year statute of limitafions applicabie to-a legal;malpraetice -=_-

claim.

^ _.

January20, 1999. In addition, appellees asserted the a#'irmative defense thatappellant's- r ,

{i8} Dn April 30, 2010, appellees ifiled a motion for summary judgment.
I

Appellees argued that appellant's cause of action for le,gal- malpractice accrued, at fhe

v iatest, on January 19, 2000, when appetlant ;terminated,- the attc>mey-client

relationship regarding the personal injury matter by filing fhemalpractice action. against

appeAant could not again utilize the savings sIatute to refile his cornptalnt fo8owingJhis ,

ly • ' ^Irdingly , appellees maintained that appellantstary dismissaL^^ - 6, 2010volun,lu

refiled action was time-barred by the one-year s'tatute of limitations.

appellees. Appellees contended that, in refiling his s:omplaint on..December !.,,2003

folloWng the December 10,2002 dismissal bq:stipulation, appellarrt necessantY innvoked

the protection of the savings -statufie because ;the one-year statute of limi#ations on the

legal malpractice ctaim had expired on January 19,.2001. -Appellees.argued that
I

R9} ln nesponse, aPPenant argued that a genraine issue of matertal fact exists as -

to when the statute of lim'itations begari to runion his legal malpractice claim. APPellant

maintained that the attorney-client relationship idid not tenninate, and thus the statute of

limltations did not begin to run, until 1ufarch 25, 2004, when appellees retumed his $3,000

expense retainer. Accordingly, argued appe8i ' t, he did not invoke the savings statute

when he refiled the complaint on December 51, 2003 following the December 10, 2002

dlsmissai, because the original statute of limitations did not expire until March 25, 2005.

.EXH IBIT



No.10AP-864
5

Appellant claimed that he used the savings statute only , once..=anrtaen he voluntarily

dismissed by stipulation of'ttre parGes pursuarit to Civ.R. 41(A)(1)(b)..:Appellant further

argued that the stipulation in the December 90, 2002 dismissal;included .an agreement

permitting refiling, thereby toifing the statute of.limitations:- ;Appellant argued that,undeF

either scenario, he did not utilize the savings statute torefile theaction orr December 5,

{¶to} Appellant further argued that, even if the attomey-client relationship

terminated on January 19, 2000 and the statUte of lirnitations-axpired on January19,

2001, appellees were still not entitled to jusJgnaent as a=matter nf law because no Ohio =
,

court has heid#hatthe one refiling ruje of R.C. F305.19(A) applies-when the>action isfirst

dismissed the complaint on July 10, 2006 and then refiled, it-on=June 13,2007.

2003. According to appeliant, Jae used the savings s#atu6e only, once when he yoluntanly

disrriissed the compiaint on July 10, 2006 and refiled it on June 13, 2007.

,Mil} Finally, appellant argued that application of the one refiling rule in R:C.
-. I

2305.19 to circumstances where one of the dismissais is by sUpulaUon conflicts,
Civ.R. 41 and, as such, violates SecBon 5(B), AiEide iV: of theDhio Constitution.

{y12} On August 17, ,2010, the trial c,ourt filed a decision and entry granting

appellees' motion for summary judgment. She court implicitly rejected appellants

contention that the attomey-client reiations^ip continued until appellees n:bimed

appellants $3,000 expense retainer • on Marich 25, 2004, concluding, instead, that

appellanYs filing of the malpractice action on January 19, 2000 terminated the attomey-

client relationship between the parties. The trial court also concluded, relying on the Fifth

District Court of Appeals' decision in Frazier v. ^Fairfieid Med. Ctr., 5th Dist. No. OBGA90,

i
2009-Ohio-4669, that the one refiling rule appliSable to R.C. 2305.19 applies even when

{ ^^^ IT



20773-. Q76

No.10AP-864

an action^is first dismissed.by stipulation of the parties pursuant to-Ciu.R.,41(A)(1)(b)
^^ .,... ._ ,

Accordingly,the trial court held that appellant's second attempted-refiling of:the,complaint

on June 13, 2007 was outside the time permiEted by R.C. 2305.19;wuhich;was flne-year

from the December 10, 2002 dismissal by stip4lation; thus, appelfanYs malpractice action

was barred by the statute of liniilAtions. =

{¶13) Appellant assignsfiour errors on appeal:

CLIENT FILES A MALPRACTICE CLAIM AGAINST AN
ATTORNEY INSTEAD OF I HOLDING THAT THE
oct A-nnNS141P rAN CONTINUE UNDER THE FIDUCIARY

CLIENT RELATIONSHIP NECESSARILY ENDS WHEN A
APPELLEES WHEN IT HELD THAT THE ATTORNEY-
GRANTING SUMMAR'Y JUDG^+IENT TO DEFENDANTS-
REVERSIBLE ERROR AS A MATTER OF

°[I] THE TRIAL COURT GOMMITTED PREJUDICIAL ANBD -
i

DOES NOT END UNTIL THAT OI LI_GATION IS FULLFILLED
IT HAS A FJDUCARY OBLIGk1TION TO RETURN-AND_
ATTORNEY HOLDS A.CLIENT $ MONEY IN TR
ASPECT OF THAT RELATIONSHIP 50 Lc)rvt^ tw 1 nr

UST WHICH

[Il:] TH£ TRIALOOIlRT COMIuITTED PREJIIDIC4AL AND
OF LAW BYREVERSIBLE :ERROR AS A4 MATTER -

GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
AP-PELLEES WHEN IT HELDI THAT THERE DID NOT

REMAIN A QUESTION OF FA{:T AS TO WHETHER THE
TILL INATTORNEY-CLIENT RELATIONSHIP WAS S

EXISTENCE AT' THE TlME OF jfHE FIRST RE-FILING OF
THE ACTION BECAUSE DEFENDAN'IS-APPELLEES STILL
HELD PLAINTIFF-APPELLANTS MONEY IN TRUST, THUS
REQUIRING THE INVOKING Of? THE SAVINGS STATUTE
(ORC § 2305.^19) ONLY ONCE jAND THAT WAS AT THE
TIME OF THE SECOND •RE-FILING BECAUSE THE

ORIGINAL STATUTE OF LIMI;TATIONS WAS STILL IN
EFFECT, AND INVOKED, AT THE TIME OF THE FIRST RE-
FILING.

[111.1 THE TRIAL COURT COMMITTED PREJUDICIAL AND
REVERSIBLE ERROR AS A^MATTER OF LAW BY
GRANTING SUMMARY JUDG ENT TO DEFENDANTS-
APPELLEES WHEN IT HELD THAT THE ONE RE-FILING



20773_ 977

_ granting summary judgr

CIVIL RULE 41(A)(1)(A) SINCE,lAT NO TIME
TSTO THfS ACTION, WERE DEFENDANTS-APPELIA

ENTITLED. JUDGMENT AS A IiAATTER OF LAW UNDER

C1VIL ^ULE 56. '

THE TRIAL COURT COMMITTED PREJUDICIAL ANDV

RU
:BY AUNILATERAL NOTICE OF DISMISSAL UNDER,OHIO

S RELEVANT

"WHEN' AN ACTION WAS I FIRST DISMISSED
STIPULATION OF THE PARTIES UNDER OHIO--CIVIL

LE 41(A)(1)(B) AND THENDISMISSED A SECOND TIME

RG ENH
FANTING SUMMARY JUDGMENT TO DE`

.]LI
-REVERSIBLE ERROR AS A; MATTER OF LAW BY

ENDANTS
APPELLEES WHEN IT FAILED jTO ADDRESS AND T

GS STATUTE TOD THAT LIMITING THE OHIO SAVINHOL
NE DISMISSAL WHEN THE! FIRST DISMISSAL WASO

PURSUANT TO A STIPULATION OF THE PARTIES UNDER
THE SECOND

OHIO CIVIL RULE 41(A)(1)(B) AND THEN
ATERALDISMISSAL WAS MAUE PURS1lANT TO A UNIL

R OHIO CIVIL "RULENOTICE OF pISMISSAL UNjjE
(A) "WOULD BE AN UNCONSTITUTIONAL141 A )( )(

LICATION OF'ORC §2309.19 UNDER ARTICLE IV, -
APP AS BEING
SECTION 5(B) OF THE OHIO CONSTtTUTION
IN CONFLICT WITH OHIO CNILIRULE 41.

,

a1q} As appeilanYs four assignments 6f error challenge the trial courYs decision

nnvP_mina =_.

summary judgment.

15} Arr appellate court reviews summary iudgment under a de novo{+^ s n

Coventry Twp. v. Ecker (1995), 101 Ohio App.3d 38, *41; Koos v. Cent Ohio Cellular, Inc.

(1994), 94 Ohio App.3d 579, 588. SummarX judgment is appropriate only when the

moving party demonstrates: (1) no genuine issue of material fact exists, (2) the moving

party is entitled to judgment as a matter of law,i and (3) reasonable minds could come to

but one conclusion and that conclusion is adve; to the party against'nrtwm the motion

for summary judgment is made, that party bi^ing enbtled to have the evidence most

z
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Bd., 78 Ohio St3d 181,183, 1997-Ohio-221.

stronglyconstrued in its favor: Civ.R. 56(C); State ex n:l. Grady v. ,State Emp. Relations

{116} Appellants first and second assignments of <errror ^,will ,be.addressed

together, as they present the same general argument.., ^ Appellant- cantends.in #hese .

-assignments of error that the trial court erred in: concludirigthat-the;parties' attomey-client

relationship terminated, and thus appellant's bause of action accrued, when -appetlant

filed his legal malpr►ctice actionon January 19, 2000.

{117) An action for legal malpractice must be commenced within one year-Df the

time the cause of action accrues. R.C. 2305.11(A). A claim for legal-malpractice accntes

-arad.the statuteof limitations begins to run when "there is acognizabte eventwhereby the

cor non-act an
, . _lient is -put on noticeof p need to ^pursue hispossible reme iesd the

against theattomey or whenthe attomey-client retationship for that particular trarisaction
t

(1989), 43 Ohio St:3d 54, syllabus, applying Oinni-Food & Fashion, Inc. v. Smith (1988),

w_undertaking terminates, whichever occurs later." Zimmie u Calfee, Halter & Griswnid :

36 Ohio St3d 385.

{118} "The determination of. the date of accrual of a cause of action for legal

malpractice is a question of law that is review ed de novo on appeal." Ruckman v. Zacks

Law Group, L.LCy 10th Dist. No. 07AP-723, 20T-Ohio-1108, ¶17, citing Whitaker v. Kear.

(1997), 123 Ohio App.3d 413, 420. The d'terminafion of when the attomey-dient

relationship for a particular transaction terminates is a question of fact. Omni-Food &

Fashion at 388. liowever, "[t]he question of +yhen the att.orney-client relationship was

terminated may be taken away from the trier ^df fact *** ff'affirmative actions that are
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patently inconsistent with the continued attomey-dient - relationship•. have been

undertaken by either party." Steinder v, Meyers, Lamanna -8 Roman, ,-8th ,Dist. No °

86852, 2006-Ohio-4097, ¶11, citing.Downey v..Conigan;':9th Dist No..21785,-2004-Ohio

2510. See also Trombley v. Calamunci, Joetson, Manare, 'Farah & Silvers; L.L:P., Bth .--

Dist. No. L-04-1138c 2005-Ohio 2105, ¶43 {"Alfhough determinafiono# wherrthe:attomey

client -retationship for a particular transaction terminates.-is generally a question :of:fact :..:

where the evidence'is clear andunambiguous, sathat reasonable minds-can come

-,-
to but one conclusion from it, the matter may be, decided as_a ma.ttetflf law "): _ . ,,,

{119) "Generally, the attomey-client relationship is consensuai,, subject,.#a,:

_- ==- - _ hi' ous Credit Co. v. Evans._(1992), 82 Q
termination by .acts of either.party." Columb

App:^d 798, 804, '^Conduct vuhich dissolves the essential mutual confidence between

attnmey and client signals the end of the attorriey-client relationship." DiSabato v. Tyack

& Assoc. Co., L.P.f( ^(Sept 14, 1999), 10th Dist No. -98AP-1282, citing Brown v.
---

.Johnstone ;(1982), -5 Ohio App.3d 165, 166-6t. "An expliat statement tenninating the

relationship is not necessary." Triplett v. Benton, 10th Dist No. 03AP-342, 2003-Ohio-

5583, ¶13, dting Brown at 166<57. ;

{120} Appellant contends that the parties' attorney-client relationship was

comprised of two separate and 'distinct facI sts: (1) representation, which involved

appellees' provision of legal advice and senrice and (2) fiduciary duties, which included

appellees' obligation to properly account for and return the $3,000 expense retainer.

Appellant concedes that the representation asp i ct of the parties' relationship ended when

he filed the malpractice action on January 19, 2000. Appellant argues, however, that the

fiduciary aspect of the relationship continued; beyond the end of the representation.
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Specifically, appellant maintains that appellees did not fulfill the fiduciary. aspect of ahe

attomey-client relationship, and thus the attorrmey-client;relationship was- notterminated_- ^a

until March.25, 2004, when appellees retumed the expense retainer.; ° -

{4p1} Appellant cites the affidavit tesstimony of his expert witness, attomey =

testimony of appe9ees,*.trless, ,KKaq,^Oa
,

c(eating a genuine issue of material fact as to the proper termination date for.the attorneY-

dierit relation- ship: "Erfurt opined that<ttie attomey-client rel8tionshipdid notterminate-unti!

appellees fulfilled the fiduciary aspect of the relationship by-returningihe expense retainer µ

vnMarch 25, 2004. Karr averred that appellanYs filing ofthe legal malpractice a&tion

conclusively terminated the parties' attomey-client relationship.

provlded by Erfurt creates astimonit tftid yeav22} We canr^ot find that ihe a[+^
_ -._ ,.;. _ ... - . - ,.;

genuine issue af mathrial fact with regard to the temiinatEon of theparties' attomey-ctient

relationship. 1n Omni-Food 8 Fashion, the Supreme Court of Ohio rejected the-argument

that-the statute of limitations should be tolled based on continued "general" representation

and held that it should only be;tolled with respect to acts of malpractice relating solely to

particular undertakings or transactions. !d. at 397. Here, appellanYs malpractice claim is

c:ompletely unrelated to the delay in istuming thl expense retainer. Appellants complaint

alleges only that appellees were negligent in! the management of the personal injury

lawsuit. Appellant did not allege that appellees icommitted malpraefice by failing to retum

the expense retainer until March 25, 2004.

{923} For similar reasons, appellants rieliance on Montati v. Day, 8th Dist. No.

80327, 2002-Ohio-2715, is misplaced. Appellant cites Monta/i for the proposition that the

"atkorney-client i'ela#ionship continued as long as the Defendants-Appellees became
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obiigated to-return the check that it held in trustfor Boggs but failed,tD.do so." Appellant's .. -_=

-> -- .
brief at 6. However, the basis for the malpractice claimin-MontaMvuas.the•attorney's

failure-to forward a check he received after the representation had=tertninated-not.the

entation-not, the,,^ailur.e to;.returr^.-tt^e expense -"°'

^ricacies;that the n:presentation in'the;personal injur,ysaction ;.:

terminated, at the latest, when appellant filed tlrie malpractice action on January 19.M00.-=

.__.
before the local bar association "evidences a IclienYs loss of confidence in his attorney

^
appellees provide, any legal advice following the filing of the malpractice-action. --- -

{¶25} In Srown, the court held that a jclienYs initiation of grievance proceedings

i
1Carr averred in his affidavit and deposition testimony thaY appellanfnever sou9ht, nor did

.. .. . ... .. . . , ..^,a7 Tho-^n^^rt

noted that its condusion was suppor ted by thel fact that the dient had no further contact

°such as to indicate '.

with the attomey after the dient contacted the bar association. In
Erickson v. Misny

(May'9,19g6), 8th flist. No. 69213, the plaintifFÎ retained an attomeyto represerit him in a

personal injury lawsuit. The plaintiff fired the lattomey and retained new counsel. The

original attomey performed no more work oh p^^aintifPs behaf. The plaintiff later met with

the original attomey in an effort to retrieve his files. The court rejected the plaintiffs

contention that the attomey-client relationship icontinued until the attomey retumed his

file.

{4q26} As noted above, although the ^etermination of when the attorney-client

relationship for a parbcular transaction terrninat^s is a question of fact, such question may

EXHI BIT
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tx^nsideration and decided as a matterof law =if .reasonable rnindsfrom jury !be removed

t^n Uhiscase we agree auith :n ^

conduct which ""dissolves the essential mutual. confidence:between attorney:_and client."

can oniy conclude that the evidence establishes that <one of the - parLes -engages - in

of the surnmary }udgme

mey-ciient relationship terminated-,and appellant's
,

M,_A .t!,. i..rs,4i^ nr-tinn-nn Januarv 19. 20D0
poT aCiuon

awucu,Wil0l I OFI^IC...v....,..._ ..._ .----^--i ... . . . .

ainljr, a ct reiatro^sfsip^nath^iis or her#ormer cou[xsei has;terniinatecl and=theR.

mutual confidence has dissolved at the time ttie client files a malpract•ice adion=against

the attomey. Appellanfs conduct in filing the ialpractice action--was sufficient to signal

the tierrnination of the attorney-cdient relationship for statute of limitations purposes.

{127} AppellanYs first and second assigl ments of error are overrufed:
I

{^p28} AppellanYs third assignment of error contends that:the trial court erred in

holding that a pla9ntiff-n ►ay utitize the savings i use in R.C. 2305.19(A)-only once even

when the -action is first dismissed by sfipul3tion of#he parties pursuant to Civ.R.__

12

I

{^29} Former R.C. 2305.19(A) provid^, in pertinent part, that "[}n an act'ron

commenced or attempted to be commenced, if in due time the plaintiff fails othennnse

than upon the merits, and the time limked for the commencement of such action at the
i

date of failure has expired, the plaintiff may commence a new ac8on within one

year after such date." Civ.R. 41(A)(1)(b) pr4vides, as relevant here, that "a plaintiff,

without order of court, may dismiss all claims asserted by that plaintiff against a defendant

by *• * filing a stipulation of dismissal signediby all parties who have appeared in the

action"

4
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{130} In Hancock v. Kroger Co. (1995), 103 Ohio App.3d-266, 269, this_court.held

that "a case may only be extended by virtue of R.C. 2305:19 for one-year, after=the initiaily _-.

filedaction fails otherwise than upon the merits." Id. at269. Thus;.the-sauings:statute

may be used only once to invoke an additiona4 one-year,time period in wh ►ch to refile:an,

citing Hancock. In•Mihak:in v. Hocking College kMar. 20,2000);4th;Dist. No: 99CA32,the

^ce (Feb. 15 199E^tlpth ^ 7 4;

i_. •
rthe one refiling rule: = . :.

=A plaintiff must satisfy at least two elements to employ the
►estatute• (1) commencement o# an acfion en sgsaw

tatute of limitations has expirei, and (2) failure othennrises
than upon the merits after the statute of limitations has

pir^. * When a plaintiff has already utiC¢ed the savingsex "
`statute once, it mecessarily means that he has re-filed an
action after the statute of limitations has expired. Thus, an
attempt-touse the-savings statute a second time (i.e. to file-a
third complaint) =is an attempt to re-file an action (ie. the

ond cornplaint) that was not commenced before -the
;.+.^ ..tute of iimitations emired. The third cornplaint

tas
- -#herefore fails to qualify for re=filing under R.C. 2305:19

be use it consfitutes an attemptito re-fiie an action that was
^ M--- s:,.....f+t,o ctsfxiip nf limitationS.

I ' tiff could utili^m„' ' Were the 'rule atherwise, a p a
tthelong pastatute tn keep a cause of achon aGvesSHVln4s

time that the statute of limitations expired. This would

slirectly contradict the-Ohio 5upreme CourCs pronouncement
that R.C. 2305:19. is neither a tofling provision nor a statute of

limitations unto itself.

(Emphasis sic.)

{131} Appellees assert that appellants June 13, 2007 complaint was time-barred

by the one-year statute of limitations applicable to legai malpractice actions because

appellant had already availed himself of the one,-time use of R.C. 2305.19 when he refiled

the complaint on December 5, 2003 following e stipulated dismissal on December 10,

2002.

E ^ ^` ^ B ti
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n32} In response, appellant advances essentiaily two argumerrts: Appellant fust

rgues that the stipulated dismissal included an agreement permitting refiling, ther^eby-. .;.

contends that the one refiling rule of R.C. 2305.19(4-does not--apply vahen the_:first

disntissal is by:sfipulation of the parties pursuant to CivA. 41(A)(1)(b)..Appeliantfurther

liant arguesthat;-ttnder^either°seenana;`bedid:not w . r•=£

utilize the savings statuteto refile the actio(t on December 5, 2003- .According to.;

ite only once when=he .,voluntan y s

cornpiaint on July 10, 2006 and refiled it on June 13, 2007.

{^33) To support his argument, appellarat relies upon Tumer v. C. & F: Prods. -Ca., -

complaint in federal r^urt. After the statute of limitations-had expired, the district court
,

Inc. (Sept.• ,28, 1995), 10th Dist. No. 95APE02-175. In Tumer, the plaintiff 'filed a

dismissed the complaint, without pre]udice, after determining that jurisdiction did not lie in

the federal s:ourt. Piaintiff refiled the complaint in the common-pteas court within one year

missed jI d

of the federal court dismissai. The par6es theri executed a=stiputation of dismissal. The

plaintiff ttiereafGer refiletl the acti on in the comn?on pleas:court. Upon defendanYs-motion

to dismiss, the trial court detennined that the thi'd compiaint was-time barred.

M341 On appeal, the plaintiff asserted ttil at the third complaint was timely pursuant

to either Civ.R. 41(A)(1)(b) or the savings statute. This court stated that "[n]either Civ.R.

41(A)(1)(a) nor (b) creates an immunity from thg application [of] R.C. 2305.19," id., citing

arookman v. Norfhern Trading Go. (1972), 33 Ohio App.2d 250, and that "[n]either Civ.R.

41 (A)(1)(a) nor (b) apply in the present case to bring appellants third complaint within the

statute of limitations." Id. We thus concluded that "[n]either R.C. 2305.19 nor Civ.R.

41(A)(1)(b) apply, and, based on those facts aione, appellanYs action is time barred." id.
0
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We further noted, however, that the stipulation 'stated thatit was-""other thanon the merits

principle of enuitable estoppel and remanded the maiter_ to the .trial. court #or •further

and without prejudice to the refiling of the same." Based upon rthe -language- h =the ,

stipulation, we determined -that a factual dispute existed :as to the applicability of -.the

{135} Appellant also relies upon Hutchinson v. Wenzke, 131 Ohio App.3d 613.

dismissed their arigina(ec orripiaint~ andthen reftted

a second complaint within one year of the disTissal of the first complaint. -;The second -

otherwise than upon the merits." Id. Upon the plaintiffs' filing of the third complaint, the -

stipulation provided that the second dismiss'l was "without prejudice to refiling and

complaint was mutually dismissed by stipul$tion of all --par6es to the •..action. "fhe

trial court granted summaryjudgmentto the dl fendants, finding_that the_plaintiffs were

prevented from utilizing the savingsclause in RrC. 2305_19 fora secorxi time pursuant to
- - -

this court's holding in Hancock

1{¶36} The Second District Court of Appeals reversed the trial courfs grant of

summary judgment, finding that the defendant+I were equitably estopped from invotdng

the statute of limitatibns. However, the cr?x of the appellate courts decision in

Hutchinson was that defendants had specfically stipulated that the complaint was

dismissed without prejudice and could be refilecl.

{¶37} Tumer dispenses with appellant's first argument, i.e., that the one refiling

rule of R.C. 2305.19(A) does not apply when ^e first dismissal is by stipulation of the

parties pursuant to Civ.R. 41(A)(1)(b). Indeed, vire expressly stated that Civ.R. 41(A)(1)(b)

does not create any immunity from the application of R.C. 2305.19.
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(¶38) Regarding appeilant's second contention-that #he language of the

»which expressly stated that the complaint was dismissed:Without Prejudice.and _could :be -;

limitations--4Ne note that the facts of the present case are d'utinguishable from those in

both Tumer and Hutchinson. In both cases, the second dismissal was.by:stipulation -

stipulation permitting plaintiff to refile ttie complaint effectively. -tolled ,the statute - of ., .

: ^ ^ : ^r= .. .. . ... lla ^ s^rtebj !1^ tis arrlended ah n

refiled. In the present case, thefirst dismissal was by stipulation, andahe,stipulationi^s not

gKnent. _Althoug -^1^,-_ _

complaint that the stipulation expressly sta.ted that the complaint could be-.refiled, :_:

summary judgment. The non-moving party on summary judgment may notrest uponthe

appellant neglected to attach a copy of the stipulation _to his response to ttle motion for ••;
1

rriere allegafions imtlie pleadings,but instead -must point-to-or^ submiY some evidentia,ry -

{139} Moreover, even if appellant had propedy attached a copy of the stipulation

to his response to appellees' motion for summary judgmen#, the st7pulation:does nntact to

toll the statute of limitations. To be sure, parNes may, by agreement, toll the statute of

iimitations. However, the stipulation in the instant case does not constitute
such an

agreement _As noted above, appepees attadhed a copy of the stipulation to the motion to

dismiss. The stipulation provides, in its entirety^ as follows:

STIPULATION OF DISMISSAL WITHOUT PREJUDICE

Now comes Plaintiff and Defendants, James L. Baum and
Karr & Sherman Co., L.P.A., by and through undersigned
counsel, and hereby stipulate, pursuant to Rule 41(A)(1),
Rules of CMI Procedure, to the dismissal of this action
against said Defendants, without prejudice. The parties agree
that: this dismissal is othennrise lthan upon the merits; the
statute of limitations on Plaintiffs claims has already expired;
the anticipated re-filing of the ^ Oomplaint will be timely,

material thattlemonstrates a genuine dispute over a material fact. Civ. R 56(E).
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service of process of any re filed complaint and agree that
Dismissal is filed with the Court;' and, Defendants waive
accompliahed within one year of the date this SUpulation .o .-

No.10AP-864

pursuant 'to the Ohio Savings Statute, if said re-fiting isf .. _

{140} Tfie stipuration providesoniy that appellant could refile his cornplaint within

one year of the date of the first dismissal pursuantto the savings,statute. Arthe.time the

n^^itations had expired_,and.ap{teAantvasenti#led to s=,

ufilize the savings statute to file a second complaint. The.:stipulation afforded appellant no
,

rights beyond those available to him under: the savings statute: Furthermon;,I the -,

language ofthe st4pulation does not contemplat® ihe filing of a third complaint:

4(D), OhioRules of Civil Procedure.

JJ41) Finally, vir#.-Teject aPPellants conten6on that the trial court erred in relying

11upon-the Fr;3zierdecision. Appellant contends that Frazierestablished a"new principle of
I

Mt' ihat should not have been appl+ed rettoaetively to the facts of the present case.

AppellanYs brief at 10.

{142} In Frazier, the plaintiff ti mely filed her complaint on March 18, 2004. The

statute of limitations expired on May 7, 2004 vnliile the acfion was pending. On fNarch 24,

2005, the parties filed a Civ.R. 41(A)(1)(b) stipulation of dismissal-whichstated it "was

without prejudice to re-filing within one year of the date of this Notice." The plaintiff refiled

the•action within the one-year savings statute on March 17, 2U08. However, the ptainfiff

voluntarily dismissed the second action by Aotice pursuant to Civ:R. 41(A)(1)(a) on

September 25, 2007. The plaintiff then refiled,the action on September 12, 2008. The

trial court granted summary judgment to the def®ndant on the third complaint because the
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claim was barred by the statute of limitationa and the ,plaiati# fiad already. used-:the -

savings statute once.

{143} On appeal, the appelilate court rejected the plaintifPs claim thatbecause the

first,dismissal was by stipulation the savings statute could be:used_more than :once. TMe

court explained that any dismissal without prejudice "means #he ,dismissat=ha& na°Fres ^:

judicata effect, but it does not toll the statute of limitations or.atherwi&e-extend.the time for-,

v: the cou(t affirmec4>summary Judgment The Pour#g,
, .. : '

essentially conduded that the fact that the first disrr ►issal. wasby atipulation vras=a

distinctionwithout a difference since the plain language of the savings statute;,preeluded it

from applying to a third complaint. The Fr®zierdecision did not announce a new,principle

of law. The court simply applied ueA-establistaed reasoning based -upon plain statutory

language
toa slightly differentfact pattem. I cordingly,-the trialcourt properly-rnlied

{q44} Frazier is directly on point here.; As in Frazfer, appellant tanely filed his

original complaint. The statute of limitations ezpired while the action was pending The

parties dismissed the action ,by ^stipuiation. He then refiled the action=outsidethestatut.e -

of limitations, necessarily invoking the protection of -the savings statute._ _ He then

dismissed the second action by voluntary dismi'ssal and filed a third complaint attempting _
I

to utilize the savings statute a second time. However, appellant's second attempt to refile

the action was outside the time permitted by the savings statute and the original stahrte of
i

limitations had long since expired.

{145} We find that even construing the -evidence most strongly in favor of

appellant, reasonable minds could only conalud, e'tihat appellant was unable to utilize the
,
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his complaint within the applicabie statute of limitations. --:

19

savings statute to refile his complsnt for the third time, and,.a+ocors,tingly, he-=#ailed to.fi,le

{146} The third assignment of error is overruied.

M471 Appeilant's fourth assignment of error asserts,the #riai oourt erred in .._

constitutional. argument #hat •R.C... .hise singsr

2305.19(A), "asapplied" to his case, conflicts with Civ.R. 41(A)..

constitutional argument. However, the tria'I courYs -oversightdoes not= affect -the- =

granting. summary judgment. Rather, the trial court determined that R.C. 2305.19 did not

disposition of this case, as the trial court did not "apply" R:C_ 2305.19 as a:rationale :for

trial court did not apply thestatute with whicb Civ-R. 41(A) purportedly conflicts. See

Mihalcon. _

aversthat-the triai court'sapplication of R.C. 2305.19s:onflicts with Civ.R:-41(A), as the

ellani's third ^rriplaint uritimely. Aecordingly, ;appellant-incorrecny -- - -
apply, render+ng app

I
judgment of-the Franklin County Court of Coinnaon Pleas.

t i v U } Having overruled appellant's four pssignments of -error, w e , h e r e b y a f fi r m the

{144} The fourth assignment of error is overruled.

I
FRENCH and KIATT, JJ., concur.

Judgment affirmed.



iecision andEntry of the Common Pleas Court ofFranklin

CountyjHqrton, Judge] dated June 5, 2009.
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Dated tliis -MY ofJnne, 2009

va

J.AMDST..-BATJM,.et a1.,

-Defendants.

xelief can be granted because Plaintiffs Gomplaint is barred by the, statute of limitations; 2

^^lY

TIECISION t1NDENIRI'

TDAN rS' MOTION TO DISMISS FILED JULY 27 2oU^.^c ^n nvlR

P ^' .^OA,DT*.T^yD MOTION TO DIS11'IISS PLA3NTII+[^'

^ ""7 t;^ivutsr ytL
. ^ ^ ^ 9TRIIZE FTLED 02^T SE^^^^

25 0

Thismatter is before the Court on Defendants' Motzon to Dismiss Bed nnJ , 47, 2007,

Defendants move-for dismissal on two grounds: (i) Plaintiff.fails to state a claimupon whieh..

Plain,ti$'s Amended Complaint and replyin support of the original motion. On September 24, -

2007, Plainiiff filed"a^emorandum contra to the combined motion and a Motion to Str^ce

Certain Exhibits from Defendants' CombSned Motion to Dismiss. On October 9, 2007,

DefenBants fi].ed a memorandum in opposition to PlazntlfPs motion. The motions are

eonsidered submitted to the Courtfor deeisionpursuantto Loc.IL 2i.o1.

Ohio's Savings Staiute once. On August 27, 2007, Plaintiff-ffied a mem,orandrum contra an.dan

1sm.ended Comp7aint On September 5, 2007, Defendants filed a Combined Motion to Dismiss

Plaintiff fails to state a claim-on_wbitch relief may
be granted.beeause Plaintiff,may onl} use-

Factuai andProcedisal HisWr

On September iq., 1994, Plaintiff wu involved in a car accident Plain.tiff retained

attorneys James Baum and Keith Karr for representation in :a personal. injur_y action against

Carrie Dickens, the driver of a car involved in an automobile aceident On september 9.1996,
.l'

Plaintff filed 3uit aga3nst Ms. Dickens in the Franklin County Court of Commonleas{Case No
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1996 CV`Cog-6798). On Juty 17, 1997> Plaintiffvoluntarily
dismissed his claims.a$ainstMs

complaint withprejudice on 3anuary 6, i999, because it hadmot beenfiledSVithin one yearfrcrm
.Court of Common Pleas (Case No. 1998 CVC o7-5636)• The court

dismissed tbe re-filed

Dickens withoutprejudice.

On Jttly.22, i998, Plaintiff re-filed his elaims against Ms. Dickens iu tbe Franklin County

+7kp Aate of fihevoluntarp dismissal pursuant to Civ. R 41(A)-

Subseaueatly, on January 19, 2000, Plaim.tiff advanced an aetion
against detenoanzs

vfIfarr & ShermanI P.A., for legalmalpracttce mthe

rax^i^ounty ( ourt^f^om3non:^leas (Cae No. 200o CUA oi 49i). ^^^it a y., =
^
defendants, Plaintiff alleged that the attorneys failedto timelyre-fil.e the underly.ing action. On

nPr^mber _xo, 2002, thataciion was dismissed otherN'ise than upon the meritsand without

'udiceasto anyiurrher action bystipulation of tbeparties pursnant to Civ.R4i(Al(y)(bJ•
re

supporttheir contentions. Fxlubits B isa copy of the Stipnlation of.Dismissal vatthout Frejudice

- otherwise than upon the merits and without prejudice as toany further action by anotice of

voluntary dismissalpursuan.tto Civ. R 4i(A)(1)(a)•

On June 13, 2007, Plaintiff filed the instant legal malpFactice action againstDefendants

James Baum and the law firm of Iiarr & Sherman L.P.A Defendants now reqnest dismissal of

the iustant re-filed action.

Plaintiff s Motianto Str3ke

On September 5, 2007, Plaintifffiled a Motron to Strike. Plaintiff seeks to strike Fxlv.
'bits

B and C attached to Defendants' Combined Motion to Dismiss PlainttfPs Amended Complaint

and Reply. Plaintiff argues that the extnbits shonld be siricken as they are matters outside of the

pleadings and therefore improper under a Civ. R. 12(B)(6) motion to dismiss. Defendants

respond that the e.xbibits are necessary f r rulings on the motion but fail to cite any case law to

]
plaintiff then re-filed that action on December 5, 2003, iu tbe 3?ranldin CountyCoure' of

Common Pleas (Case No. 03 CVA 12-13367)• On July io, 2oo6, that action was dis^ged
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ed.in Case 1^To.2ooo CVA oi
49i and-Exhibit C is a copy offihe,i^Totice;of Voluntary.l7isinissal

fl .

Every defense, in law or fact, to a olaim for relief in any pleading,
1_n_ nrt1iirdTartvdfi7m..-..

wiietner a oiauu, 11,,.,,1,...,..._1 ---- -- - •
shaIl be asserted in the iesponsive pleading thereto if one is

tion oft the oprequired, except that the foIlowing defenses may a
.(6) -falnre to stste a claimtion: .mb .oythe pleadet be made otion maldug any ofA mupon whieh. relief can be granted, ...
leading if a further pleadingfb ore pethese defenses shallbe made

is per.mitted

The ohio Suprem.e Court explained that "a complaint should not be dismissed for failure

to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in

support of his claim which would entitle him to relief."
O'Brien v. University Comm. Tenants

Union, Inc. (1975), 42 Ohio St.2d 242, 245 (ritati.on.. omitted). Further, "when a party files a

motion to dismissfor failure to state a claim, all the faetual allegations of.the complaint must be

taken as true and all reasonable inferences must be drawn in favor of the nonmoving parly.°

,Byrd v. Faber
(i99i), 57 Ohio St.3d 56, 6o (citations omitted). I-lowever, a party mustbear in.

FBhjbits B.and Cof Defendants' Combined Motion to D.ismiss-the Amended Complaint-are ...

motiothe amended complaint when ruling on a CzY. R i2(B)(6) n.
State ex rel -Keating v.

Pressman
(i974),:38Ohi.oSt2ds61. Afterreviewoftherecordandthelaw,thisCourtfindsthat

Exhibits :B and C-are matters outside of the pleadings and :therefore not. xequired to. test:the

sufficiency of PlaintifPs Amended Complaint. Plainttff's Motion to Strike is -GRAN.CED.and -'

it is well-settled Ohio law that a court must test only the sufficien.c3' of the:.complaint or ..

filedinCaseNo.2oo3 CVAy2 --13367•

c^1i^1q.

Procecl.vral Consideraiions

545. Civ. R 12(B) provides, in periinent part:

i2(B)(b) motion to dismiss is a procedural motion desi.gned •to test the
iv. RA C

^ . r.-5.
suff iciency of a complaint or cause of acizan Thompsony:Certtr al Ohio-GelluIar,Inc. -(;994);93

Ohio App.3d 53o, -538 dflng -Hanson v.
Guernsey Cly. Bd. of .Com.m.rs. (1992), 65 Ohio St.3d
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^ t- -- a;, + qra taken astrue. the;Same canuotj)e
id that "wlnle tne zaccuzu. a,.%- ^. _---r-

about unsupporeed conelusions:" Thompson; see a.lso State ex rel. Htelonan v.
CaP

said

ots

(1989), 45 Ohio St.3d 324 ("Unsupported conclusions of a complaint are not considered

4-*** and are not sufficientto withstand a motion to miss .,

Defendants;arguethat Plaintiff may only use Ohio's Saving Statue,RC §^23o5.i9, oncefiA ,

invake.an additional one-yeartimeperiodto xe-filethis aclion,an.dthat_Plaint
►ffhas useldth.e-

Savings Statute twice. Defendants contendthat Plaintff nsed the.Sav.ings Statute-on])ecember

2003 -and 3une i3 ^007. Accordingly, Defendants contend that Plaintiff was barred by the

used the Sa^nngs
u"one nse rulem re=filing on 3une 73, 2ooy because Plaintiff .had already

Statute on December 5 2003 to re-fIletbis action However,Plamtiffsespondsfl?ata quesiwu

of fact exists as `to whether the attorney-client relationship between Plaintiff and Defendants
_ ,v,._.... .

st re-f^lingso.as to invoke the.on
eaisted at-the time ofthe first dismissatand the fir .

:. -
^' . --

of limitations. Therefore, Plaintiff contends that the SavingsStatute was 7n.uoked o-nce, at_

the-lime of the second re-filing, andthus dismissal would be improper.

The Savings Statate provides a plaintiff with the option of co*^*^Pnr;ng a new action

v,,itbin either (i) "one year after tb.e date of reversal of the judgment or the:plaiii.tifPs failure

otherwise than -upon the merits or"; .(2) "the period of the original applicable statue of

limitations, whichever ocenrs later:' Plaintiff argaes that during the entire attotncy-client

relationship between the parties, Defendants held a snm of Plaintiff's money in irust for him in

the underlying personal in. jury action, and that Defendants failed to return the money until on

or about November 2, 2004. Under this set of facts, Plaintiffs position is that the statute of

limitations did not expire.until November 2, 2005. . Therefore, Plaintiff contends that the

attorney-client relationship was in existence at the iime of the first dismissal on December io,

2oo2, and that the relationship was intact at the fime of the first re-flin.g on December 5, 2003'

Foither, Defendants held Plaintdi's money in trust as late as March 29, 2004, thus thestratnte of

lim.itations could have conceivablyran ssntiL March 29, 2005. .As snch, Plain.tiff argues that the
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Savin Statute was not used against ^Defendants for legal.malpxactice since thatf^ing and xe-

ng

plausi'b1e that
the Savings Statute would have been used qnly on Jnne i3, zoo72 when PlaintifE

^
was made under the original statute of limitations. Underboth these circumstances, it is

^i

anestion of fact endsts as to when the attorney-client relationship terminatedbetweenthe paTt<es

relationship for _a particular transaction or task has terminated ?s .one of fact wh is to.
.be

decided on a=caseby case basis Aceordingly, a motion to. disniiss should notbe granted when a

o}uo courts have epnsistently held that the question, of when an attorney-client
re-filed-the actionthatwas dismissed onduly 10, 2oo6.

vmvo
-

ed See ordni Fooc^&Fashiori, Znc v. Smith (1988), 38 ^1 ^^ 3 3 ,. w.
7

There are at:least three dates when the.origmal statate of limitations couldhave expn'ed.

P
Thus,there is a genuine aispute of iact as to whether the Savings Statute was. used for the-first

re-filin.g on Deeember 5, 2003. Based on the factual dispute, this Courtpnds that`dismissal is

tmwarranted.
Evenif the Court were to agree with Defendants that there-isnot a question of fact as to-

the date wheritbe attorney-client"relationship between the parties ended, Defendants fa1 to

eut that the Savings Statute does not apply when the action is
properly rebut Plamtiff's aro ^m

dismissed by the stipuls.tion of the pariies. Defendants fail to support their contention that the

one re-file rule applies when the action is dismissed by stipulation of tne Parties with

appropriate case
law. Instead, Defendants argue that allowing Plaintdi to use the Savings

Statute a second time would frustrate the purpose of the Civil Rules. However,.Defendants

snpport this argument with case law that is faetuallY dist^ngu^l^able from the instant case.

Notably, Defendants rely on cases that were dismissed because the plaintiff fi1ed a unila.teral

unction with otheron

dis ute of fact asto whenthe attorney-client relationship-bet+rxeen the parhesproper y
as . . , , • 1 ended

gecto PlaintifPs claims :ior legal rnalprac
ainst Defendants, thereby^reating a-gen^e

ati

^
ootice of dismissal uv-der Civ. R. 41(x)(a) more than once or once m c

dismissals and then the plaintiff re-filedfihe action.



In the case sub judice, the first dismissal of the actionwas stipu7ated by„bo^.parties:

' ulation, aslsthe case. e :
articipatesin one of the dismissalsand re-fibngs throllgbso,p..,_.

addition, Plaintiff argu.es that such limitation serves no useful purpose when a defendant

.- ,
RC § 2305 i4 -im derArticie N> Section 5(B) of the OhibConslitution Plaintiff Rutiler c9pteuds,

that such reasoning is in direct conflictwith Civ. R 41 and limits Plaintiff to one.re filing.In

of
Savings Statute has been limited._inuse to one-refilin.g-'v`'hen

one.dismissal was by stip^a^on

the parlies with an agreement
for a right to xe-fle. PJ.a'ntil'f contends _that such _authori.ty is .> - -

hcation of
laciongbecause any such holding would lead to an unconstitutional

extension an apP

under Civ. R 41(i)(b), and Plaintiff argues that there is no authority that provides that the, _.,

to disnnissal. Accordingly, xt is hereby,

ORDERED tbat I7efendants' Motion to Dismiss filed July 27, 2007 isDENIDD, .-

9
the Amended Complaint tliatwould allow Plaintiff relief. Therefore, Defendants.aie-wt entitled

After careful consideraflon of the record and the law, tlais Courk-finds
that Defendants

uestfor dismissal is not well talcen.as a set of facts met consistentwiththe.allegations-Vrithin,
re

GRANTE
ORDERED that plaintlfps Motion to Steilce filed September 24, 2007 is I).

Complaiut fded September 5, 2007 is DErIIED; and

ded
_OItDEHg,D that^."Defendants' .Combined Motion to Dismiss P7aintifPs Amen

TT-IS SO ORDERED.

'1'IN'OTHI.' S. HORTON, JUDGE

COPIES TO.

Craig Denmead, Esq.
37 West Broad Street, Suite iloo-S

Counselfor Defendantss
Columbus, Ohio 43215

Columbus, Olno 43215
Counselfor Plaintiff

W. Evan Price, II, Esq.
One Columbus
io West Broad Street, 21afloor
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1N THE COURT OF COMMON PLEAS. FRANKLIN COUNTY

Clifford L. Boggs,

`Plaintiff.

NTRY GRANTtNG QEFENI^ANTS' MOTION FOR S
0JU D G" ENT FILED P^PRI 30

Rendered U'iiS ]]!ALday srf AUgusk, 2010

is^natter is taefore the Court on the motion for summary judgrnentnoa oy cne

defendants. Jamws L. Baum and Karr & Sherman
Co., LP_A , on ARd130, 2010. The

plainttif. Clifford L. Boggs, fded a menxorandum contra on June 28, 2010. The

COCROFT, J.

defendants filed a raply on July 30. 2010. This mater is now ripe.for deeision-

From Septemher 6,1998. until January 20, 1999; the defendanbs were retained

by ^the pWnW {o provide legal repnesentation regarding a pecsonal injury claim.

{Amended Complaint,lf 16). The Plaintiif aontends that the defendants breached their

duty of care by negl'igenity pursuing and dismissing a complaint they filed on the

piaintiffs behalf, Case No. 9BCVC09-6798. (Id, 119). The plaintiff further contends that

the defendants failed to pTopertY and *nely re"file the (rmmissec!complaint (Id. ¶ 2E1).

action tivas originally fiied on .ianuary 19, 20W. as CaseTifn legal malpractics

No. 00CVq01-491. (Id, ¶ 1). On 0ecwnber 10, 2002, that action veas dismissed without

prejud"uoe by stipulation of the parties, pursuant to Ciu_ R. 41(a)(1)(a). (Id. 12)- That
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fiGng of the previous aefion.'

dismissal, pursuant to Civ. R. 41(a)(1)(a). (td.1l4) Cne cur^ent^dmn; ^ ePreser^ts the re- .:
That aatlam was subsequentty dismissed without prejud9ce by notice of _!!oluntary_ K:_u
action was then re-fited on Decem6er 5, 2003, as

Case,No. 03CVA12 t33s7-.(Id. ¶ 3)<_. s-,.

-.,
The defendants contand that the plaintiffs claims are barredby the s r._.

cantends that
the PlaintitE can onlyuse the Ohio Savings Statum. once to involce ^r ►

limitations. (Defendants' motion for summary ludgmerrt, p.;5). Specificalty,, the_defendent

additional one-year time period in which to re-file an aetion. lid). Thedefendar+ts iurther

- -- °_
mslpradce action in 2000, the one-year statute of limitations has exp .-Pursuantto,

contend that,beause the attomey-ctient relationship ended with.#ie_fiting--Of tlhemfust

R.C:2305.11. (Id.,P.-5).
_. l_,. . .

rrv+v®.se1v_ tMe t^la9ntifEs ^ntend that the stipulation -in ihe firat, disrltissa

OWDARD OF REVIEW

Civ. R. 56(C) govems a motion for summary jedgrrtent. The Ohio Supreme

Court has explauned the Rule's requirements-

Civ. R. 5NC) provides that before summary judgmentmay be granted, it
must be determined that (1) no genuine issue as to any material fact
remains to be litigated; (2) the moving party is enftied to judgmertt as a
matter of law; and (3) it appears from the evidenoe that reasonable minds

^^pWW cmtenft #+ed tlw dekndoft ibld a aom of the plain67ra monsy jn Srast for tam h ffie
unda*ag Pemno injruy aetlon. &nsnckd Comqelnt.l6). Tha pisW also-cwrrends thd tle deundaMS iaikd to

raWm thet sum una Nlarch 29. 2ODt. (IM.

provided -for the re-filing and. -therefore. the Ohio Savings Statute did not apFhl to the

.6ntend thatthere is a genutne issue of materiai fac^ as to when the attomey'cliant

2003 action. (Plaintitf inemorandum -in oppositicm, p. fi). Adatiionaliy, the plaintiffs._---.
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Applied Gos. (1993) 87 {lhk St. 3d 344, 346•

can come to °but one conclusion, _ and viewing such ^^►̂ ^ most

trs®T' Wrng v.
Anchorlblet&a (1991), 59 Ohro St. 146, 111. Civ. R. W(E)-codiFres-this

^prortucs evidence an any issue'fior+wvtuah ihat party bears.the burden-otpnoiuotion at<;

R®yrwksbu►g (1992), 65 Ohio St. 2d 356. Howaver, the nonmoving party- is requinsl 'Yo
U.S. 317. All doubts must be resolved in favor of the nonmoving party. INwFhK v

The party seeking summary judgmenFbears the bunien.oF,pnoof•,in showing that

Gelotex Ccxp. v Gatratt (1987), 477
no mrwiat l"u®s of fsa remain to be litigated.

(1977),`50 0hio St. 2d 317. 327.

s{mMry m raYC1( Vl Y.V J/cn., .^,w. ._. _ . -_ .. . inst^whom

judgment ^ meide. That conclusion is adverse to the party aga
the mofion for summary judgment is made. Temple v. YYean tJniFed. lnc.

mncept andprovides in perkinent part that:

usnspeedic fiaots s g

pn3vided in this ruie, an adverse parW maY :;must set forth
allegatioris"or iienials of"his pleadings, but his responae ...

rGn then:.is a genuine issue for trial.t

When amotion for summary judgment is made and supported as-
not n3st upon the mere

Triat courts should award summary judgment wkb caudon, being eanefiil to

resohre doubts and Consirue-evldenee in favor of the nonmoving partY• BIsMoP v.

Watertauts 'AI` Stutf. (Ftanklin ApP.) 2002-Ohio-2422 at 118. citing
Wek:o-lndustrles, Inc.

A lagal malpnaoiice oAdm accrues vfien 'Yhere is a cognu.abie event whereby the

olient dissovers or should bave discovered giat his injury was retated to fiis attorney's

act or non-aet and the ^ri°'TM ^s out on not^ce of a need to nur^ ° his oossibl® n^nedies

aeainst the attomev or when the attomey-dient relationship for that par6cular

transaaion or undertaking terrninates, whichever ocuurs later.7 Zkmie v. Oaklm' Haftr

_LAW^A D`p^GÛA!li=^

A. 11TTORNEY-CLtENT RELATtONSHIP

3
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^,^p^:(1 g8g). 43 Ohio St. 3d 54.538 N.E.2d 398. at,sytlab us. (Eml^hasis:added).

"Genecalty. the attomey-ciient relationshiP ^ eonsensual, su jec

bv ads of efther p8rty•° 8urzynski v Bradley & Br®d/eY &Fa►ris Co..mL A_•^091,Ohifl; ;, .

8848. 111; citing t,otumbus Cnew Co. v. Evans { 9 ,1 92 82 Ohio /#pp. 3d 798.=,804, 6as.-

andd
ient relati DiSabato v. Thomes M-

Assocs. Co., t.P.A.. 1999 Ohio App- LEKIS 4212 -. ating Bcnam v Jodnstornia- .,-

w-:-_

t 1982), 5 Ohio ApP• 3d 165, 1B8-167, 450 N,E.2d $93. Such w
r+duct ineludes a letter

882 F.2d 1048. and Bffwn, auPm. See. also, 14Aozniak v. Tonidandel (79971 121 Ohio
-^etainina another attornev. id citing Flynt v. Browr+field, Bo►Wen & Bally (C,.A.6. 1989),
notitying a caient that the attOmey-d'►ent r+siationship has.been terminated. or the diant;

App= 3d 221, 226. 8g9 t+t:f.2d 555 (a letter irom an attorney #o a clknf can tennina6e the

the question of when the attomey-c►ient
St.3d 385. 388. 528 N.E.2d:947. 'However,

ob-,, . _. ' •• erelationship was terminated may be taken away #rom the trier of fact -^ effirm

RQWM that are patenflY inr.ansistent vrith a conti.nued attomey-client reta8onship have

been undertaken by -'-.eigr nft" ld, citing Steind/er v. Meyers. tamanna & Roman,

Cuyahoga App. No. 88852, 2Q06 Ohio 4097. P11, citing DowneY v. Conigan, Summit

App. No. 21785, 2004 Ohio 2510. (Emphasis added).

The defendants con6and that Nre attorneY-citent retationahip Eerminated vrtusn the

Ohio App. t.EXIS 9581I 17; dpng ©mni-Food & Fashion, ine. v. Srn
(1

988). 38 Ohio

atton►ey-otient retafionship). (Emphasis added).

The determination of when the attomey-client relationship for -a particular

transacction terminates is a question of fac#. Ruclanan v. Zacks
Law Group, LLC. 2008

4
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plaintiff retained attomey Steven Brown to represent lien in-theaWalmatpractice action-

and on January 19, 2000, filed suit against the defendants. (Qetendants' motion for -;,

summary ludgment, p. 3)• No {urther ftal advus was ever aou9ht^b,y„" fWoM or

provided by the defendants. (t(arr Affidavit, ¶ 8). However, 3he.defenclants wers notified

January 2004 that they stilt had , an expense retainer from the ptaintiff in -the

defendants' tnist account. (Id; ¶ 9). The defendants :cwMend ihat.-the.funds were

pmmptqr retumed ancs the matter vvas brought to their attent+on. {ld. .¶1( 9-10). _

Zonuarsely, :the piaintiff oontands that the atomey-oTent `relationship did -not temsinato

untv the $3,000.00 held in trust to the plaintiff was retumed nn March 25, 2004. (Errurt

AffidaA ¶16). Upon review, this Court finds that the conduct of;filing the matpractice
11

caim.was:an'sffirmatare acC whichdissolved the'essentialmubual-ssonfidence' between -

the atflomey and ctientand, fherefore, signified the end of the attomey-client relationship

on January 19, 2000.

B. OHtO SAVINGS STATUTE

R:C. 2305:11(A) provides:

(A) An action for 1bei, sfander, malicious proseaition. •or false
th ffian an action upon aroimprisonment, an acdon for -malaracttce e

medical, dantal, optometric, or chiropracc daim, or an -action -upon a
enoed within one vear aftermmbe s^statute for a penatty or forfedure shaii

the cause of actionaccxued... (Emphasis added).

R.G. 2305.19(l) provides:

(A) in any action that is commenced or attempted to be commenced, if in
due time a judgment for the plaintiff is reversed or if the piaintiff fails
gterwise than uoon tha merRs, the plairftitf or, iE the piaintiff dies and the
cause of aetion sunrWw. the plaintitRs rspneseniative may commence a
new acdon within one vear aRer the date of the reversal of the judgment or
the otainUifPs failure othPnense than unon ihe mer'rts or within the period of
the original applicable statute of Imdations, whichever occurs later. This
division appries to any claim asse ►ted in any pleading by a defendant.

(Emphasis added)_



The savings statute permits a plaintiff to re-file a daim ihat -wouid othenNise-be •--

time-ban-ed within one year after the piaintiff fab oiherwise, than,.upon the .nrerits,:

Boozer v. Univ. of CinaTnnaG Sch. of Law, 2006 Ohio 2610,.;^ 16. An;-ordertopinvoke1he

p r o t e c t i o n o f the s a v i n g s s t a t u t e after a voluntary dismissai, a party m u s t : (1) file the

originat claim within•the applicable statute of timitations; (2) dismiss the original daiim-

afberihe expiration of ihs statute of iimitations: and (3) rerfile the ciairn withiFl=one yeer.

arfterdismissal. Reese v Ohio State Univ. HW. (1963). 6!Ohio. St.3d 162, :6 Ohio B:

221,451 N.E:2d 1i96.The saving statute can be used on on to invoke.an additional

one-year 4me period in which to re-flie an action" Hancock v. lCrqger Co. (1995). 103 ;

Ohio App 3d .266, 269; 659 N:E.2d .336. Unitaterai dismissal by notee under Civ.R.

once. and asecond dismissal bv notice acCsas
41{A)(1Xa) ^is avaiiable to a ptainiif# only

.. 8oozer. ¶ 17: atmg Mays v. lCro98r Co. (1996), 129an adiudication uoon the merds ^V_

Ohio App.3d T59.162.717 N.E:2d 398. (Emphasis added). _

In this rase, the plainW contends that the 'one disnia;sal ruie' does rwt amly

because the .first dismissai was by stiputaGon punauant to Civ. R. 41(a)(1)(b) and,

therefore,theSupreme Court's hokiing reganiing the savings-stabft should be ignored.

Conversely, ft defendants direct this CourCs attention to Fyazier v. Fairfield Medioa!

Cenfer, 2009 Ohio App. LEXIS 4123 (5th Dist 2009). In Frazfer, the appellant filed her

first conlWint {Frazier!). later dismissing it pursuant to a Civ. R. 41 (A)(1)(b) stipuiation

of dismissal. The two-year statute of limimtions contained in R.C. 2125.02 expired on

May 7, 2004, while Frazier ! was pending. ki, at 16. On March 17, 2006, -the appeiiant

re-fiied her complaint jFrazierfl}. #hen later dismissed the case by means of a Civ. R. 41

6

EXHIBIT
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(A)(1)(e) nctice of dismissal. ld, at ¶ 7. On September 122 2008, the-ap_peilant re-filed

her case (Frazrer illJ. 0n Ootober 7, 2008, the epPellee moyed forsummary;tudgment%

contending'thaYthe appellant couki not use the savings, atatMte. R-C.., 2t25.04.because,^

she had used d in filing Frazi®r 11. !d, at ¶ B. The trial court held Erazier.lll was _barred by

qant had already onae used -the savings;
the statute of limitations and that the appe

statute.

On appeai, the Fifth pistrict held that the fiwo dismissal rule dki not-barthe filin8,

of Frazier ltl. -1d, at ¶ 28. Hovdever, adismissal witt►outprejudioe means the -disniissal

has no res judiaata 8[feat, but 8 does not toll the stakute^ot limitations or othenNise

extend the time for reFlling. id, at ¶ 29; citing Woll•e V. 1'riano, Perry;App. No. 2

8, 2009 Ohio2208, citing Snibsker v. t3ass, Franklin App. No. 01 AP-1439, 2002 Ohio

-4396. 7'he FiElh DistNctturther atated that in order to employ thesavings statute, a

plamtiff must commence an acfion before the
statute of limilations has expired, and the

-first action must faii other3han-0n the meritsafterthe statute ofiimitations-has expired.

Id, at ¶ 35. If a plaintiff has already used the savings stahrte once, it means she has re-

filed an action-a8er the statute of Gmitations ran, and accordingi.y, an attempt to use the

savings statute a second time constitutes an attempt to :re f'ile an action ihat was not

c:anmenced before the statute of limitations expired. /d. If courts DemiA oa&s ta

s ute kee
use ti^e savi statute mo than ce laintifF aoul e

na.sF i e+^^ ^imitations had e^coired. Id.
t^er cause of action alive k)A9 .he ti^ the ef

^hus the savinas statute can be used oniv on^e to m: fdo a^se. id, at 136. citing

Thomas v. Fmeman, 79 Ohio St. 3d 221, 1997 Ohio 395. 680 N.E.2d 997. (EmPhesis

added).
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in this case, the statuta of Umi[atians for melpractice is one year, pursuant to R.C. ,;,

CONGttJS1ON

Accordingiy, this Court finds the defendants' motion for summary judgment Mretl- --, ;

finds thatthe ptaintiiPs:current mf±lpractice action rs ba ►red bythe statute of limitations. ;.:;,

by #he ssaings statuta, which is ona year from December 10. 2002. As such, thls Gauft __

correctiy point out, the second attempt to re-file the action=is outsidethe timepenniitGsd

^The plaintiff us^i the sa+rin$s ^teta re fde the action 6pfore December_.10, .2003.

The second action was dismissed by voluntary dismissai. M+e action was=filed s ttilyd=

tima, invokin$ the savings statute for the secand time. :However, as Ihe.,dsfendaMs--

2305:11(A). The
stipulation by dismissal by the partieswasfled on-December :10,2002 .-:

taken, andii is hereby GRpNTED.

COCROFT'30DGE
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