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MOTION
Now comes Plaintiff-Appellant, Clifford L. Boggs, (hereinafter “Appellant™ or
“Boggs”) and for the reasons set forth in the following Memorandum moves this Court
pursuant to S. Ct. Prac. R. 11.2(B)(1) to reconsider its decision dated October 19, 2011

declining jurisdiction in this case.

Sup. Ct. No.00R1362

17 South treet. Suite 620
Columbus, Ohio 43215

Ph.: (614) 228-5271

Fax:(614) 228-7624
cdenmead@sbeglobal.net

COUNSEL FOR APPELLANT,
CLIFFORD L. BOGGS.

MEMORANDUM IN SUPPORT OF MOTION
On July 5, 2011, Appellant timely filed his Notice of Appeal and Memorandum in
Support of Jurisdiction identifying the following three propositions of law:
PROPOSITION OF LAW NO. 1:

LIMITING THE OHIO SAVINGS STATUTE (ORC §2305.19) TO
ONE DISMISSAL WHEN THE FIRST DISMISSAL HAS BEEN
MADE PURSUANT TO A STIPULATION OF THE PARTIES
UNDER OHIO CIVIL RULE 41(AX1)(} AND THEN THE
SECOND DISMISSAL. HAS BEEN MADE PURSUANT TO A
UNILATERAL NOTICE OF DISMISSAL UNDER OHIO CIVIL
RULE 41{A)(1}a} RESULTS IN AN UNCONSTITUTIONAL
APPLICATION OF ORC §2305.19 UNDER ARTICLE IV,



SECTION 5(B) OF THE OHIO CONSTITUTION SINCE SUCH AN
APPLICATION PUTS THE STATUTE IN DIRECT CONFLICT
WITH THE CIVIL RULE.

PROPOSITION OF LAW NO. 2:

THE ATTORNEY-CLIENT RELATIONSHIP FOR A
PARTICULAR TRANSACTION OR UNDERTAKING CONSISTS
OF BOTH REPRESENTION AND FIDUCIARY COMPONENTS
AND THAT RELATIONSHIP DOES NOT TERMINATE UNTIL
BOTH THE REPRESENTATION COMPONENT ENDS AND THE
FIDUCIARY COMPONENT HAS BEEN SATISFIED; THUS
SIGNALLING, FOR STATUTE OF LIMITATION PURPOSES,
THE END OF THAT RELATIONSHIP ONLY UPON THE
CONCLUSION OF BOTH.

PROPOSITION OF LAW NO. 3:

WHEN, IN AN ATTORNEY-CLIENT RELATIONSHIP FOR A
PARTICULAR TRANSACTION OR UNDERTAKING, THE
ATTORNEY RECIEVES FROM THE CLIENT A SUM OF MONEY
RELATED TO THAT UNDERTAKING AND HOLDS THAT
MONEY IN ITS CLIENTS’ FUND ACCOUNT, THE
RELATIONSHIP DOES NOT TERMINATE UNTIL THE
ATTORNEY SATISFIES ITS FICUCIARY OBLIGATION TO THE
CLIENT BY ACCOUNTING FOR, AND RETURNING, ANY
UNUSED MONIES; THUS CREATING A QUESTION OF FACT
AS TO THE END OF THAT RELATIONSHIP FOR PURPOSES OF
SIGNALLING WHEN THE STATUTE OF LIMITATIONS BEGINS
TO RUN AND FURTHER MAKING THE ACTION NOT PROPER
FOR RESOLUTION BY SUMMARY JUDGMENT AS TO THAT
ISSUE.

Tn its Entry dated October 19, 2011, this Court declined jurisdiction and dismissed
this appeal as not involving any substantial constitutional question. Appendix, Exhibit 1(4).
This Entry addressed the constitutional issue raised in Appellant’s Proposition of Law No. 1
but it did not address Propositions of Law Nos. 2&3, since they are not based upon any
substantial constitutional question but rather are based upon an issue involving one of public or
great general interest over which this Court can grant a discretionary appeal. In his Notice of

Appeal and Memorandum in Support of Jurisdiction, Appellant requested such relief under this



Court’s power to grant a discretionary appeal as well as asserting a claimed right of appeal.
See Court’s Docket (@ Notice of Appeal and Memorandum in Support of Jurisdiction.

In the action here, Appeliees, as Boggs original attorneys, held a large sum of
money in their trust account that Boggs had given to them as advancement for expenses in an
underlying personal injury undertaking against a person by the name of Dickens. Dickens is
not a party to this action. Then Appellees failed to account for and return this sum of money to
Boggs until March 25, 2004. Yet the Court of Appeals, below, held that the statute of
limitation for the malpractice action against Appellees for their handling of the underlying
personal injury undertaking against Dickens began to run over four years earlier, namely on
January 20, 2000, when the representation component of the relationship arguably ended.
Appendix 2, § {26}.

As a result of this ruling, Ohio litigants who now attempt to avail themselves of their
constitutional right to access the courts will find that this right has been denied to them because
the relationship with their attorney for a particular undertaking has terminated, and the statute
of limitations has begun to run when some date for the representation component of the
relationship has ended, even though the attorney continues to maintain a fiduciary relationship
with that client for the same undertaking. This is so because the Court, below, has held that
the attorney-client relationship has ended when the representation compenent of it has
terminated. This ruling is contrary to the legal principle that the attorney continues its
fiduciary obligation to the client until it accounts for, and returns, any unused monies of the
client which has been held in trust for that particular undertaking.

This ruling of the Court of Appeals, as shown by the facts in this case, can unduly

shorten ihe commencement of the statute of linitations to the exireme detriment of the client



since the ruling now allows for an attorney-client relationship to have two endings but only one
of those endings will serve as the triggering event for the commencement of the statute of
limitations. As a result of this incongruity, the situation is now permitted where an attorney is
in the position to demand the payment of fees for an undertaking and attempt to assert a setoff
from the client’s funds held in trust for that undertaking to pay those fees yetis protected from
a malpractice action for that undertaking because the client is precluded from bringing that
action since the statute of limitations bas already began to run and expire because the
representation componeﬁt of the attorney-client relationship has ended. Unless, this Court
immediately accepts jurisdiction over this intolerable situation and corrects the ruling of the
Court of Appeals then litigants in this state who have a claim against their attorney will be
irreparably harmed.

Appellant’s Propositions of Law Nos. 2&3, and the arguments set forth in his
original Memorandum in Support of Jurisdiction as well as further supplemented here,
demonstrate the need for this Court to clarify for purpose of the statute of limitations in a legal
malpractice action that the attorney-client relationship consists of more than just the
representatioﬁ component but that it contains a fiduciary component as well. “The attorney
stands in a fiduciary relationship with the client and should exercise professional judgment
‘solely for the benefit of the client and free of compromising influences and loyalties™.
Disciplinary Counsel v. Moore (2004), 2004-Ohio-734, %415, 101 Ohio St. 3d 261, 264, 804
N.E2d 423. The termination of the fiduciary component of the attorney-client relationship
should serve as a triggering event for the commencement of the statute of limitations in a legal
malpractice action in the same manner as does the representation component. When this Court

formulated the definition of the attorncy-client relationship for the purpose of the statute of



limitations in a legal malpractice action it never timited that relationship to it representation
component. Omni-Food & Fashion, Inc. v. Smith (1988), 38 Ohio St. 3d 385, 388, 527N.E.2d
385, 528 N. E. 2d 941 and Zimmie v. Calfee, Halter & Griswold (1989), 43 Ohio St. 3d 54, 538
NE. 24 39. Rather it consistently employed the word “relationship” and until the Courts,
below, limited the relationship te its representation component it appears that no other court in
this state had ever employed such a narrow limitation either.

This Court’s clarification is further warranted as shown by the history of the
present action which demonstrates the current confusion surrounding the legal principles here.
In this action two separate judges of the same trial court could not agree ‘upon the legal
ramifications of the issues that have been ultimately raised in Appellant’s Propositions of Law
Nos. 2&3, but rather they rendered conflicting opinions: the first trial judge rendered an
opinion favorable to Appellant by correctly applying the law applicable at the relevant time
while the second judge rendered an opinion that was not favorable. Appendix, Exhibit 3-
Decision and Entry of the Common Pleas Court of Franklin County [Horton, Judge] dated
June 4, 2009; Exhibit 4-Decision and Entry of the Common Pleas Court of Franklin County
[Cocroft, Judge] dated August 17, 2010. And although the Court of Appeals ultimately upheld
the judgment of the second trial judge it did so for yet a different reason. Appendix, Exhibit 2,
9 {22} (holding that retaining the expense money for the underlying action in trust is a separate
undertaking or transaction from the undetlying action for which the retainer ié held).

Therefore, this case is one of public or great general interest to all persons in the State
of Ohio who have a potential malpractice action against their attorney because in spite of this
Court’s long standing position that the attorney-client relationship is a fiduciary one, the Tenth

District Court of Appeals, Franklin County, below, for what appears to be the first time, has



now limited the attorney-client relationship to its representation component as one of the
events that triggers the statute of limitations in a legal malpractice action (the other trigger is
the “cognizable event” which is not at issue here); and, thus, shortening the commencement of
that period of limitation to the extreme detriment of those persons who have claims against
their attorneys.
CONCLUSION
Appellant therefore respectfully submits that this Court should reconsider its Entry
' dated October 19, 2011, since it did not address its discretionary powers over a case
involving a public or great general interest as so presented in Appellant’s Propositions of
Law Nos. 2&3; and Appellant respectfully requests that this Court accept jurisdiction over
this case as to these two propositions of law so that this important issue can be presented and
reviewed on its merits.

Respectfully submitte

CRAIG DENMEAD

Sup. Ct-N.0021362

17 South High Street. Suite 620
Columbus, Ohio 43215

Ph.: (614) 228-5271

Fax:(614) 228-7624
cdenmead@sbeglobal net

COUNSEL FOR APPELLANT,
CLIFFORD L. BOGGS.
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‘fBROWN J
{1[1} Piamtaff—appellant, C!lfford L Boggs, appeals from a.,judgment of the
Frankiin County Court of Common Pleas gralntmg summary judgment to--defendants-
appellees, James L. Baum and Kar & Sherman Co., LP.A., on the grounds that
appellant did not commence his legal malpra ] ice action within the one-year imitations
period set forth in R.C. 2305.11. For the reasor{s that follow, we affirm.
423 The facts giving rise to this appeai are as fouows -On September 6, 1996, . ..

appellant retained appellees and attomey Ke Karr 1o represent him in a civil action to- -




0773 - Q712

“aliegecly sustained in-an automobile, accident o, ... P

ok reoover damages

) September 12, 1994 ln con]unchon with the representatlon appellant deposited.$3,000: i T meins

“with appelless to cover ‘litigation expenses. ‘Appeliant -filed .a. mmplalnt agalnst e . censas

[l
e

e alleged tortfeasor on September 8, 1896. On July :l? -1997.--appellant - voluntarily =+ w1 lf..,.

drsmrssed the cnmplaint pursuant to Civ.R. 41(A)(1)(a) Appellant refiled. the action On... w1 & 3185

.July 22 1998. On January B, 1999 the trial court dismissed the reﬁled complamt, with:::

;prejudrce, peeause |t was, tiled more than ane year from the July. —17 1997 notloe of - e

’"’"’-"dlsmlssal n mrd-.lanuary 1999 appellees natiﬁed appellant by letter that. he had B oansiaan nolE

= --Karr for legal malpractsce On Deoember 10, 2002 lhe parties strpulatecl to the. dismlssal

l }

B potentlal malprachce action against them 5 Cme :ﬁ;ﬁ Tt

’""'{!,]3} On January 19 2000 appellant filed a complaint against appellees and

-of the complalnt pursuant to Cw’R 41(A)(1)(b) Appellant reﬁled the. eornplamt 013 R

. i
ber 5, 2003. On -.luly 10. _2006 appellant vnluntaniy dtsmrssed the refiled

__Thereaﬂer on.July 27 2007 appellees filed a Cw R. 12(B)(6) motion o dismiss, argurng

that appellant's refiled complalnt was tme-barred by the one—year statute of Irmttahons e | o
applicable to legal malpractice actions because appellant had aiready avaited himself of .
the one-time use of R.C. 2305.18, Ohio's "savirilfs statute,” when he.refiled the complaint
on December 5, 2003 following the stipmated dismissal on December 10, 2002.
{1[5} On August 27, 2007, appeliant ﬁled a response 1o the motion to dismiss,

along with an amended complaint. in the amended complaint, appellant asserted that the

7 karr is not named as a defendant in the June 13, Z007 rbiiled complgint, - ..

- a wen e i
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-;partles December 10 2002 Civ.R. 41(A)(1)(b) stzpulatlen cf dmm:ssal “contamed AN L ENTEDD 8

agneement between the parties that the action could be-refi led:®: Amended Ccmplamt 2 s 2

" ‘Appeliant further asserted that "[d]unng the entlre attorney-cllent relatlcnship betweenthe: i oz = G o

'partiee [appellees] held .a sum of.[appeilant's-] money-in:trust for-him-in the:underlying .-z -ssentsd e
personal injury action [and] appellees failed to return that-sum-until-sometime-around.*™%:x: s i

b
March 29,2004 Amended Comp!ami 16. Uhder his:single count:for Iegal malpractlce. i

ppellant asseri:ed that “[ﬂrom pnor to September 6, 1996 and.until after ---:lanuary 20— - oo

appellant regardmg his personal injury clalm Amended ‘Complaint;- 1[16 Appeliant o s

fged that appellees breached thelr duty of care in fauhng ‘o timely refile- the persenal

1[6} ' Oon September 5 2007' appellees ﬁled a c;v R. 12(8)(6) motion todlsmlss PSR

) appellant‘s amended complamt on grounds | ntica! to those asserted in its. prewcus

_ Juiy 10, 2006 Cw R 41(A)(1)(a) notice of dismissal. On September 24 2007, appeliant :
ﬁled a response to the motion to dlsmlss, abng with. a-motion 1o strike the exh|b|ts By
decision and entr_y fiiled June 5, 2009, the trial court demed appellees' mations to-dismiss

and granted appeliant's motion to strike.

i§7} Thereafter, ap_pellees filed an arfs:ﬂer fo appellant's amended complaint.
Appeliees denied appellant's assertion that the parties’ December 10, 2002 Civ.R.
41{A)(1){b} stipulation of dismissal included an jagreement allowing appeliant to refile the

action. Appellees admitted that it did not retum appellant's $3,000-expense Tetainer until
. . 1
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| .late March 2004 but demed that an aftorhey-client. relationship -continued..beyond .

January 20, 1999. In addmon, appellees asseﬁed the affirmative defense matappellant'& oz e

R S

clazm was barred by the one-year statute of limitations:applicable to-a: iegal-malpragtice:---- -

dalm . 1T
{18} On April 30 2010 appeilees lﬁled a motion for summary judgment.
rAppeIlees argued that appellant's cause of aétlon for legal malpractlce acerued; at the -

ey latest, 6n Jantary 19, 2000, when appellant. terminated_the attomey-client -

e '5:”:;_:relationshtp regardlng the personal injury matter by filing -the. malpractloe action-against ;-

appeliees Appellees contended- that, in reﬁllmg his -complaint on.. December-5;.2003 - .~ oo

'followlng the December 10 2002 dismissal by stiputation, appeliant neoessanly invoked: ;. e

the protection ﬂ"te savmgs "tatute because the one-year statute of limitations ,én the

._ ",legal .malpractaee clalm‘: had explred on January 19,.2001, Appeliees argued that

- appeliant could not again- utilize the savings atute to refile. his c;omplaint following his_ ...

ulyﬁ ﬁB‘I‘G \idlu'rifary' dismissal Aocordingiy, appellees maintained -that appeliant's

| "t.a.ﬁthen the statute of limitations began to runjon his legal malpractice claim. Appellant
maintained that the éttorney—client relationship 'did not terminate, and thus the statute of
limitations did not begin to run, undil -Marcﬁ 25, 2004, when appeliees retumed his $3,000
‘expense retainer. Accordingly, argued appeliJnt, he did not invake the savings statute
when he refiled the complaint on December 5! 2003 following the December 10, 2002

dismissal, because the original statute of limitations did not expire until March 25, 2005.

|

{19} ln nesponse appellant argued that a genuine issue of material factexistsas - - - -
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Appellant clatmed that he used the sawngs statute . oniy:. :onee;;mmen-fhe. voluntarly ~= e m

' d:smlssed the complaint on July 10 2006 and then refiled.it ondune 13, 2007 o B EEDE Swa et T

REEEE R 1L Appellant further argued 'that even if the attomey:ellent.:relatlonship:; Ftelisteed

' _‘_termmated on January 19, 2000 and the statute of limitations-expired..on: January A9; . e sesiin

2001, appellees were still not entitled to judgment as amatter: of law because no:Qhio;=: == oimEE

eeurt has held that the one reﬁilng rule of R.C. ?305 19(A): appheswhen the:action:is first .-
dlsmlssed by stipuiatlon of the parties pursuant io Civ.R. 41(A)(1)(b) Appel!ant further-c. oz o
'f-‘-'::argued ﬁ'lat the st;pulataon in the Deeember 10 2002 dismissal-included-an agreement - =z:m=: v

- perrmttlng reﬁimg thereby tolhng the statute of limitations.- Appeliant -argued that, under: ==z

S elther scenano ‘he did not utilize the savings. statute to refile the action-on Deeember 5, oo

! Aeeordmg to appelia@t,__" '-'u sed the savings statute only once. when he. voluntanly SO

i sod the comp*a’nt on Ju[y 1(} 2006 and refiled it on June 13, 2007-

% _J'}‘-gFlnaIIy, appellant argued that appitcatlon of the one reﬁl;ng ‘ule-in-R.C-

LT 2305 19 tov c;rcumstances whene one of the dlsm!ssals is by shpulaton conflicts with - . -

-CwR 41 and as such, violates Sechon 5(B), Ahcle IV, of the.Ohio Constitution. -

{1}12} On August 17.. 2010 the trial court filed a decnsnon and entry granting
appellees motion for summary Judgment The court ImplIClt[y rejected appellants
contention that the attomey—chent ;elatlonsli'np continued until- appeliees returned
appellants $3,000 expense retainer “on Malir:h 25, 2004, concluding, instead, that
appellant‘s filing of the malpractice action on January 19, 2000 tenninated the attorney-
client relationship between the parties. The tnal couri also concluded relying on the Fifth
District Court of Appeals' decision in Frazier v. IFam‘“ eld Med, Ctr., 5th Dist. No. 0BCAS0,

2009-0!!10—4869 that the one reﬁhng rule applu;able to R.C. 2305.18 applies even when

¥
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_an achon:sﬁzstdlsmlssedby stipulation of the pa_rties pursuant to;_ﬁiu;ﬂ:fﬁsi._(i_\)(ﬁ;)(b);;;_a-.-;;;;e-;;;-f fx T

-Accordingly, -.th_e trial court held that appeliant's second attempted.refiling:of the gcomp|éint- LT ETE T T

- -onJune 13, 2007 was outside the time permitted by R.C. 2305.19, which was one_year Al

- from the December 10, 2002 dismissal by stipulation; thus, appeltant's. malpractice-action. - . i« i
was barred by the statute of limitations. ‘

e HIS} Appe"ant aSSigns fﬂur errors on a:ppeail = en o pmpensmshumian ::-:‘%?;::”;:35; T ;,”::};{;?3"} < ,_*

: X
o] THE TRIAL GOURT COMMITTED PREJUDICIAL AND - - o
. REVERSIBLE ERROR AS Al MATTER OF LAW BY' . =
" GRANTING SUMMARY JUDGMENT TO DEFENDANTS. .
“APPELLEES WHEN 1T HELD| THAT THE ATTORNEY- = oo o oo o
CLIENT RELATIONSHIP NECESSARILY ENDS WHEN A" = o2 o o
 CLIENT FILES A MALPRACTICE CLAIM AGAINST_AN = = o "
_ ATTORNEY INSTEAD OF |'HOLDING THAT THE . e -
RELATIONSHIP CAN CONTINUE UNDER THE FIDUCIARY = = .~ 7 |
SPECT OF THAT.RELATIONSHIP SO LONG AS THE

'ATTORNEY HOLDS A CLIENTS MONEY INTRUSTWHICH . . .. ...
~IT "HAS A FIDUCIARY OBLIGATION TO RETURN AND  ~ o7 = "= -
'DOES NOT END UNTIL THAT OBLIGATION IS FULLFILLED -

oo s o i) THE TRIAL.COURT COM 'il‘ﬂ'-EE PREJUDICIAL AND-
" REVERSIBLE ERROR AS A| MATTER -OF LAW BY
.GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
~ APPELLEES WHEN IT HELD| THAT THERE DID NOT.
. REMAIN A QUESTION OF FACT AS TO WHETHER THE T
e S ADNEY-CLIENT  RELATIONSHIP WAS STILL=IN - .~ 7.7
EXISTENGE AT THE TIME OF [THE FIRST RE-FILING OF |
THE ACTION BECAUSE DEFENDANTS-APPELLEES STILL.
" HELD PLAINTIFF-APPELLANT'S MONEY IN TRUST, THUS
REQUIRING THE INVOKING olf-lL THE SAVINGS STATUTE
(ORC § 2305.19) ONLY ONCE JAND THAT WAS AT THE
TIME OF THE SECOND -RE-FILING BECAUSE THE
ORIGINAL STATUTE OF LIMITATIONS WAS STILL N
EFFECT, AND INVOKED, AT THF TIME OF THE FIRST RE-
FILING.

fii.] THE TRIAL COURTCOMM‘!TI'ED PREJUDICIAL AND -
REVERSIBLE ERROR AS A|MATTER OF LAW BY
GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
APPELLEES WHEN (T HELD THAT THE ONE RE-FILING

. s b i 4 4 eiia




©'RULE 41(A)(1)(B) AND THEN DISMISSED A SECOND TIME. - iz s
- BY A UNILATERAL NOTICE OF: DISMISSAL UNDER:OHIO - = =
GIVIL RULE 41(A)(1)(A) SINCE,'AT NO TIMES RELEVANT-. * .=
70 THIS ACTION, WERE DEFENDANTS-APPELLANTS - . - ' = oo
_ ENTITLED. JUDGMENT AS A MATTER OF LAW UNDER = o= o e

“EIVIL RULE 56. i ST | |

[IV)] THE TRIAL COURT COMMITTED PREJUDICIAL AND | .. 777 oot
Lo  _REVERSIBLE ERROR AS A| MATTER OF LAW BY ... -
(el GRANTING SUMMARY JUDGMENT TO DEFENDANTS-- ..ot
oo APPELLEES WHEN IT FAILED [TO ADDRESS AND THEN -
T HOLD THAT LIMITING THE OHIO SAVINGS STATUTE TO .-

. ... _ONE DISMISSAL WHEN THE} FIRST DISMISSAL WAS .o oo oo
TR PURSUANT TO A STIPULATION OF THE PARTIES UNDER == = 7o
.~ OHIO CIVIL RULE 41(A)(1)(B) AND THIEN THE SECOND - . . ="
T DISMISSAL WAS MADE PURSUANT TO A UNILATERAL ... -

'NOTICE ‘OF DISMISSAL UNDER OHIO CIVIL ‘RULE"

“C41(A)(1)(A) “WOULD ~ BE AN UNCONSTITUTIONAL |
-APPLICATION ‘OF :ORC §2305.19 UNDER ARTICLE. IV, . i
_SECTION 5(8) OF THE OHIO CONSTITUTION ASBEING .= ~~ T

* JN'CONFLICT WITH OHIO CIVILIRULE 41. e

= - {1—1%}"'A§_tébpeﬁ;nfs four assignments of error chalienge the trial court's decision

- grantmg summary juagmenttoappellees we first set forth the familiar standard goveming. -~z s TS

summary]udgment I . i £ e i
{ﬁlS}Anappellate -céurt reviews su_mnl}aty judgment'hnder a de novo stanqard.._ e o
Coventry Twp. v. Ecker (1995), 101 Ohio App.?}d 38,'41; Koos v. Cent. Ohio Cellular, Inc.
(1994), 94 Ohio App.3d 579, 588. Summalyi judgment is appropriate only when the

moving party demonsirates: (1) no genuine iss'iue of material fact exists, (2) the moving )

party is entitied to judgment as a matter of Iaw.‘ and (3) reasonable minds could come to
but one conclusion and that conglusion is advelse to the party against whom the motion

for summary judgment is made, that party béing entitled {0 have the evidence most

i
l
|
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- ,-stmngly consh'ued inits favor. :Civ.R. 56(C); State ex rel.-Grady v.-Stale Emp..Relations . i T
. ':Bd 78 Ohio St3d 181, 183, 1987-Ohio-221. e s T S

{416} Appeliant‘s ﬁrst and second assignments of wemor: will. be -addressed

o .together as they present the same general argumentw,.AppeIlant contends:in these .. s o
"""""‘*asagnments cf error that the tnai ‘court erred m concludlng that the parties” attomey—achent; L et g

" - .relationship terminated, and thus appellant’s ¢ bause of action accrued when appeliant.__.;__.-.;..,.;:;;;;_;;'-‘-%-;

ﬁled hiS !egal malpractlce ICtIOﬂ on January 19 2000 i e Do i RSURET RUCETEL G ST e L el
L {1!17} An action for legal malpractice must be commenced within one year-of the.... ...z s ©

time the cause of action accrues. R.C. 2305. 11(A) A ciaim for-legat: rnalpractlce ACGRUEeSs.

__-clsent dlsoovers or should_ av

_(1989).-43 Ohio St;3d-54, 'syllabus, applylng Onni-Food & Fashion, Inc. v. Smith (1988),

hIO St.3d 385 SR

{1{18} "The detemunatlon of. the date of accrual of a cause of action for legal

malpractice is a question of law that is rewewed de nova on appeal.” Ruckman v. Zacks

Law Group, LLC, 10th Dist. No. 07AP-723, 200‘8-0hio-1 108, 17, citing Whitaker v. Kear

(1997), 123 Ohio App.3d 413, 420. The diTtennination of when the -attorney-client
relationship for a particular transaction tenninalltes is a question of fact. Omni-Food &
Fashion at 388. However, "[flhe question of ].hen the attorney-client relationship was

terminated may be taken away from the frier of fact * = * if 'affirmative actions that are

et o 3 —— g .

e'statute of lmutatlon begtns to run: when 'there isa cogmzabie event whereby the DT

iput on notlce of a need- to “puUrsue - hts possible - rr-zrm'vzdles-w '

.-=aga|nst the attomey or. when the attamey—chent relatlonshlp for that particular transaction .=

ﬂlscovered thatl his injury was related- to hls attomey's Attt

N arundertakmg tenmnates whmhever occurs later v Zimmie v. Calfee, -Halter & Gnswoid:._,._..
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patent!y moons:stent wzth the conhnued attomey—chent relationship”. have been: oot o
undertaken by either party.” Steindler v. Meyers Lamanna & Roman, 8th-Bist. Nouorws o s

| 86852, 2006-0h|o-4097 1111, citing.Downey v. Comgan, Sth- Dlst No.. 21785, “ZBM-Qh:e— e
R 2510 See also Trombfey V. Calamunc: Joereon Manore, Farah & Silvers; LL.P., 6th:x sy

- D;st No. L-04-1 138; 2005-0h|o-21 05 143 (“Although determn'tatton of when the.attorney- . .

: clnent reIatzonsh:p for a partlcular transaction termmates is generally-a quest!eﬁ .of fact. -

e, where the evidence is clear-and: unamblguous. so that reaeenable.mindswcan COME: o) 5635575

to butone conclusmn fromit, the matter may be decided as a.matter-of law."). i 0 w57 mmmies mEy S

{1}19} "Generally. the attemey-chent relatlonshnp is-consensual, subject .10 nEr s

_;termln 'tlon by acts of either pariy " Columbus Credit :Co. v. Evans (1992), 82 Ohio.. s

App:ad 708, 804 “Gondct which dissolves the essential mutual confidence between

LelT rey-and clsent signals the end'ofrthe attomey-chent relationship." DiSabalo v. Tyack |

& Assec Co., LPA: (Sept. 14;-1999), 10th ‘Dist. No. 98AP-1282 cltmg Bmwn Vo

Johnstone {1982) 5 Ohao Appad 185, 166-6? “An explicit statement terminating the .. o
| relatlonshlp is not necessary " Tnp!ett V. Benton, 10th Dist. No. 03AP-342, 2003—6hio—
5583 -1[-13 c1tmg Bmwn at 166-67 : S e stz e D
{112&} Appellant contends that the parhes attorney-client relationship was
comprised of two separate and distinct fa_c%ets. (1) representation, which involved
appeliees’ provision of iegal advice and sewioe:s, and (2) fiduciary duties, which included
appellées‘ obligation to properly account for fi;md return the $3,000 expense retainer.
Appellant concedes that the representation aspect of the parties' relationship ended when
he filed the malpractice action on January 19, 2000 Appeliant argues, however, that the

fiduciary aspect of the relationship conhnued beyond the end of the representation.

%
|
l
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L Speclﬁcaliy, .appel!ant mamtams that appellees did not fulfill.the: fiduciary. aspect-of-the

-attorney-client. relationship, and thus the attomey-cilent relationship was-not terminated ::.

- until.March 25, 2004, when appellees-retumed the expense refainer;. 07 wd L SonEREiE RN

{121} Appeliant cites the affidavit teshmony of his -expert wilness, :attomey ..

AFfibiAvit 1estlmony of ameueesg mtness,}YKgﬁL;Kag, A8
. .greaﬁ'ng a_'g__enu_ine issue of matenal fact asto the proper termination date for: the attorney-. P

d thatthe attomey-chent relationship-did: notterminate-until::

. appeltees fulﬁlled the ﬂduclary aspect of the relationship: by-returning:the expense:-.._retainerj,;;_- e S gl

~-on March 25 2004. Karr averred that appallant‘s filing of - the legal ma!practlce action ..o oienne

l

-;concluswely termmated the. parhes attomey—chent relationship. - T s

1922)

We cannot f nd ‘that the afﬁdavnt testimony provnded by Erfurt creates a = |

....matenal -fact wﬂh regard to the tennmatmn of the parties’. attomey—chent

& ash:on, the Supreme Court of Ohio rejected the: argument

and held that |t-should on|y be_tolled wlth respect to acts of. malprachce relatlng solety to

_particulér-u@dértakings or transactions. id. at 387 Here, appellant's.malpractice claim is
oomhletely unrelated to the delay in retuming th||e -expenseraretainer. Appeliant's complaint
alleges only that appellees were negiigent in'the management of the personal injury
lawsuit. Appellant did not allege that appeliees |committed malpractice by failing to return
the expense retainer until March 25, 2004. ]

1923} For simil_ar' reasons, appeilants r:‘elianoe on Montali v. Day, 8th Dist. No.
80327, 2002-Ohio-2715, 15 misplaced. Appellan’;?t cites Montali for the proposition that the

1
"attomey-client relationship continued as long as the Defendants-Appellees became

s T e it T
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oblrgamd to retum the check that rt held in trust for Boggs but failed to:do s0.". Appellant's: ..o i
brief.at 6 However, _the hesrs fer the malpractrce ctarm in-Montali.was the . atterney’s- e T T

© failure 'to.fomard a check he received after the representauon ‘had termmated—-not the o e 7 —

appeltent‘s malpraetrce claim:is premrsedeupon R ETEGET

Ceretainer:

t the represenmtron in the:: personal: mjury BCtiON: " s T«

: termmated at the latest, when appellant filed thie malpractice action:on: January 19,2000.. 7 aiz —
" Karr averred in his affidavit and deposrtlon testimony that appellant never sought, nor.did -7 -
S appellees provrde any Iegat adwce fetle\mng th!e filing of the malpractice- action.. e RETER T

{1‘25} tn Bmwn the court held that a client's initiation of grievance: proceedings:

o ;' *before the Iccal bar assocratlon ':evrdences a clrent’s Ioss of confi dence in hrs attorney.

- such as ’to ]ﬂdtca‘[e al terrnma’tlon Qf ﬂae professmnal relationship.”. *4d. at- 16?The ‘COU“.V' e T

- ':noted tha : m1WMUSton was supported by the‘ fact that the client: had no further contact - - s
-wrth the attomey after the clrent contacted the bar association. - In Erickson v. Misny . -....
(Mayg 1986), Bth-Dist. No. 69213 the ptalnhff retained an atiomey 10 repreeeﬁt fimina . ooooE
personet injury tawsurt The plamtrff fired the lattorney and retained new counsel. The

oriQinal attomey performed no more work on plaintiffs behal. The plaintiff later met with

the original attorney in an effort to retrieve hile files. The court rejected the plaintiff's

contention that the attormey-client retationship"‘continued until the attorney retumett his

|
file. !

{426} As noted above, although the determination of when the attorney-client
 relationship for a particular transaction terminatés is a question of fact, such question may

1_
\
|

ZimE
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- '_.‘:be removed from 1ury consnderatinn and decided as a matter-of Jaw if reasonable minds.. . g

©ocan _only conctude that the evidence establtshes that one-of the- pad:les sengages-in. . AT

i sgonduct whlch "dlsso!ves the-essential mutua! conﬁdence between-attorney.and-client.”

the summary }udgment AN thts gase, we agree with,: S DRI

" cause of action accrued, when appeliant filed the matpractlce action on.- Januar;y 19,.2000.--

his or her former: ceunsel has ’termmated ang: thetr £ fes
: “mutual confidence has dtssolved at the time thie client files-a malpractice action-against - - umiz =5

the attomey Appeliant’s conduct in ﬁilng the malpract:ee action-was sufficient to sngnalf, T

. _.the. termmatton of the attomey-chent relatlonshlp for statute of. !lmitatmns purposes. ..

{12‘7} Appetlant's ﬁrst and- second assugnments of error are overruied

{128} Appellant‘s thlrd assugnment of error oontends that the tnat court ‘efred in

- ‘"“‘““"ﬁrf‘f—"'j"holdmg thata plamtlff may utlhze the -savings cl'.lause in RC. 2305.33(;55) -Only-ONCe BVen - ..o o o

__;_rwhe_h_;the-mactwn is. ﬁrst dlsmtssed by stipulation of the parties. pursuant 10 CivR. . __

{%9} Former RC 2305 19(A) prowdes ln pertinent part, that “ijn an action
_eommenced or attempted tohe commenced ifi In due time*** the ptamhﬁ fails otherwise
tnan upon the merits, and the time limited for tl19 commencement of such action at the
date of *** faiture has expired, the plamtiﬁ ** -3' * may commence a new action within one
year after such date. . Civ.R. 41(A)(1)(b) prqvudes as relevant here, that "a plamtlff
without order of court, may dismiss all claims aslserted by that plaintiff against a defendant

by * * * filing a stipulation of dismissal mgned by all partles who have appeared in the

action.”

M —————

—




 No.10AP-8B4 | . A
-‘{13@} In-Hancock v. Kroger Co. (1995).'103 Ohio App.3d.-268. 269, this.courtheld . - - 7 5o

‘that"a case May only be extended by virtue of R.C. 2305.19. for.oné year after-the-initially . .o o 7o

-— -filedaction fails otherwise than upon the merits.” 1d. at-269:- Thus,:the savings statute .. - -

may be used only once to invoke an additional one-year u,time.peri_od—‘in;whk;h: to refile.an. -.:oiooo

- idi 66 diso Sioi ce(Feb15199§1,;1ch N

_ iciting Hancock. - in-Mihalcin v. Hocking College 'I(Mar. 20, 2000), 4th-Dist. No:99CA3Z:the . . ps 1o
o one refiling rule

= -A-plaintiff-must satisfy at least qmc elements to employ the . o min
savings statute: (1) commencement of an action before the - y
<tafute of fimitations has expired, and (2) failure otherwise . - oo o
_than upon the merits affer the statute of limitations has... .- ==
ST ~__-expired.*** When a plaintiff has already utilized the savings.
LT eaanite vonee, it necessarlly means that he has re-fledan - o
R action afier the ‘statute of Iimimtilons has expired. Thus, an T R e
.. .attempt to use the savings statute a second time (i.e. tofilea - R
" ‘third .complaint)--is an attempt fo re-file an action (ie. the . s
‘gecond ‘complaint) that was nol commenced before the - -
. staute of lmiations.expired. '* * * The tird complaist -
e therefore fails -to -qualify for reifiling under R.C. 2305.19
" ... because:it constifutes an attemptito re-file an action that was.. ..
- notcammenoedbeforeexplratlonof the statute of limitations. ... .. . s o
- s-e-YWare~the “rule-otherwise, ja plaintiff -could - utilize- the:— === B
“savings statute to keep a cause of action alive long pastthe
.  time that the statute of limitations expired. *** This would - -
e __‘ﬁicecﬂy_}_mntradictjhe_\_Ohio Supreme Court's pronouncement -
that R.C. 2305.19.is neither a tolling provision nor a statute of
limitations unto itself. i

{(Emphasis sic.)

{§31} Appellees assert that appellants ;lune 13, 2007 complaint was time-barred
by the one-year statute of limitations appiical'!ale to iegal malpractice actions because
appeilant had already availed himself of the onelf-time use of R.C. 2305.19 when hé refiled

the complaint on December 5, 2003 foliowing ’gwe stipulated dismissal on December 10,

2002,

¥
!
i
1
.
1
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{132} ln response, appellant advances essentially two -arguments.Appeliant.fiest:-

o icontends that the one refiling rule of R.C. 2305. 19(A)-does: not-apply -when: the- f rst-

that. the stipulated dis

g Lo

onty once when he:

,,dtsmlssal is by stipulation of the parties pursuant to Cw;Rfm-.ﬁA)(i)(b) :Appeuant,-:turther;;:_;;; e

3-compta|nt on Juiy 10, 2006 and reﬁled iton June 13, 2007. .. L pes T R men e BT

'ssal mcluded an agreement permlttmg ref hng, thereby.m

avoluntaniy dlsmlssed d'hew SPTRT T LTIt S

{1{33} To support his argument, appellamt relies upon Tumer v. C: & F..Prods. €. oo b R

ept.. 28,. 1995). 10t Dist. No. 95APE02—1 75. In Tumer, the plaintif fied a

. '-complalnt“m federal courL Aﬁer the" statute of limitations -had expired, the district court

e 7d|smissed the complalnt wnthout prejudloe. aﬂer determining that jurisdiction- did not lie in -

' ~the: federal court. Plalnuff reﬁled the complamt in the common pleas court vmthm one year:

- ofthe federal court dlsmlssat The parhes then executed-a-: shpulatuen of dismissal. The .

l
to dlsm;ss the trial court determined that the third complaint was time barred.

tiff therea! fter reﬁied the actlon in the commion pleas. court. Upon defendant's motion . ¢ .. i

{934} On appeal, the plaintiff asserted that the third complamt was timely pursuant e

1o either Civ.R. 41(A)(1)(b) or the savings statute This court stated that *[njeither Civ.R.
41(A){(1)(a) nor (b) creates an immunity from th‘? application [ot] R.C. 2305.19," id., citing
Brookman v. Northem Trading Co. (1972), 33 O_hto App.2d 250, and that *Injeither Cw R.
41(A)(1)(a) nor (b) apply in the present case fo =brin9 ap'peilant's third complaint within the
statute of limitations." Id. We thus concludeg that "[n]either R.C. 2305.19 nor Civ.R.

. _ . i .
41(A)(1)(b) apply, and, based on those facts aldlne. appellant's action is time barred.” 1d.
i
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We further noted hewever that the stipulation ¢ stated that- at was:"other-than-on. the merits. -

-and. without prejudloe to the ref‘ iling of the same " Based upon the. language Adh:the- -

- -stipulation, we determined that a factual dispute ‘existed as-to the applicability -of the == =

i Qip'l_g -of itable estoppel and r_emandeé the matter to the giria!;;.co.urta,;forefunhgte =]

a second complalnt wnthln one year of the daslimssai of the first .complaint: --The Second:cf e Eme

‘oomplalnt was mutually dismissed by stipui t|on of all- parhes ¥ (c) the .action;:: 'I:he;
N shpulat;on pro\nded that the second dismissal was "without - prejudlce to refiling .and -~ = -
othenmse than upon the: ments ol ld =Upon the plasntlﬁs’ ﬂlmg of the third- complamt%the—-;, : —mw g

tnal court granted summary judgment 1o the defendanis ﬁndlng that. the pialntlffs were -
l

prevented from utl!mng the sawm clause in Fq,C 230519 for.a second fime pursuantto - -

1hrs court's hoideng in’ Hancock. _ ll

summary }udgment findmg that the defendantis were equitably estopped from invoking. . - -
the statute of ilmltatlons However the cr{.lx of the appellate courts decusmn in
Huichinson was that defendants had spec_;nﬁ&:ally stipulated that the complaint was
dismissed without prejudice and could be reﬁled]:.

{437} Tumer dispenses with appeilant";: first argument, i.e., that the one refiling
rule of R.C. 2305.19(A) does not apply when 2the first dismissal is by stipulation of the
parties pursuant to Civ.R. 41(A)(1)(b). Indeed. “:re expressly stated that Civ.R. 41(A)(1)(b)

~ does not create any immunity from the application of R.C. 2305.19.

e i R b
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{1138} Regardmg appellant's second contention—that the- Janguage--of..the =
.:stlpulation permtttlng plaintiff to refile the oomptalnte:seff_e'ctively...:toll_ed',.zme_;ésta!u’te; of e 5
jllmttatlons—-we note that the facts of the present case are distinguishable from. those dn .. - o —

"'both Tumer and Hutch:nson In both cases, the second dismissal..was- by stipulation . e e

:‘lch expressly stated that the oomplamt was dtsm;ssed w1theut prejudice. and -could be- -

refiled. ‘Inthe present case, the first dlsmlssal was by stlputatton and. theﬁstlputatt_on:te not,

- }compl _ nt— that”the stlpulataon expressly stated that. the ..complaint coutdbereﬂtedl_% oyl

-‘appellant neglected to attach a copy of the stlpulatuon 1o-his-response: o the: motton for . o

| -summary judgment The non—movmg party on 'summary judgment may not rest upon the

2 instead ~must point-to-0Or: subm:t some - e\ﬂdenttarv S FTTIR

- '.,.__;'.,matenal thatdemonstrates a genumefhdtspute overa material: fact Civ.R. 56(E)
{1[39} Moreover ‘even if appellant had properly attached a copy of the stlpulatton
N hts response 10 appellees motlen for summary judgment, the stipulation does.not act. to .
tott the statt.tte of hmttattons “Fo be sure, parttes may, by ‘agreement, toll the statute of
o hn'utations However, the stlpulataon in the mstant case. does not constltute such an -

agreement As noted above. appetlees attached a copy of the stipulation to the motionto ...

dismiss. The stipulation prowdes, in its entirety) as follows:
STIPULATION OF DISMISSAL V\:ﬂTHOUT PREJUDICE

Now comes Piaintiff and Defendants James L. Baum and
Karr & Sheman Co., LP.A, by and through undersigned
counsel, and hereby stipuiate, pursuant to Rule 41(A)(1).
Rules of Civil Procedure, to the dismissal of this action
against said Defendants, without prejudice. The parties agree
that. this dismissal is oti'\emse‘than upon the merits; the
statute of limitations on Plaintiffs ‘clalms has already expired;
the anticipated re-filing of the | Complaint will be timely,
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- pursuant to the Ohio Savings : Statute, if said re-filing:is -
accomplished within one year of the date this Stipulation :of -
_Dlsmlssal is filed with the Court’ and, Defendants waive - -
service of process of any re-ﬁled compiaint and agree- that
~ service of the. summons and complaint may. be made uponW. .- === <
.Evan Price, ll, counsel for said Defendants, pursuant to Rule
4{D}, Ohio Rules of ClVll Procedure. OSTITR P

{1[40} ‘The* stlpul“at{en provtdes only that appeltant could: reﬁle ‘his complaint within == e 0 ws

Cone ear of the date of the first dismissal pursuant to the savmgs statute At the tlme the - o el

utmze the savmgs statute to ﬁle a second complamt The stlpulatlon aﬂ‘orded appellant no:..

rlghts beyond those avallable to him under the sa\nngs statute Furthermore, ‘the -

language efihe stlpulatten does not contemplate the ﬁlmg of a third cemplamt e

“upon me'?ﬁr'az:er decusmn.___ "Appellant.sontends that Frazier establlshed a “new principle of -

= ""taw" that should not have been applled retroactively to the facts of the present case.—- - ~ - =
Appellant‘s bnef at1 0
{142} ln Fraz:er the plamtlff tlmely ﬁled her complaint on March 18, 2004. The

statuteof fimitations expired on May 7, 2004 whlle the aclion was pending. On March 24,

Furyr

2005 the parties filed a Civ.R. 41(A)(1)(b) stlpulatlon of dismissal WhICh stated it "was
without prejudlce to re-filing w:thln one year of the date of this Notice.” The plaintiff refiled
the- actlon within the one-year savings siatute tgn March 17, 2006. However, the plalntlff
voluntanly dismissed the second action by nohce pursuant to Civ.R. 41(A)(1)(@) on
September 25, 2007. The plaintiff then reﬁledithe action on September 12, 2008. The

{rial court granted summary judgment to the defsndsnt on the third complaint because the

1
!
1
I
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| ',.daim -Was barred by-the- statute of limitations and the plaintiff had_already. used. the .. . ocarra e

K Sa\llngs Statute Once ) ) e st o s DT

{143} On appeal, the appellate court rejected the plaintiffis claim that: because: the-.. -

'_ ﬁrst dtsmissal was by stlpulatlon the savmgs statute could: be used more _than.-;gnge.;;;l?he TR L

o 'court explamecl that any dlsmlssat mthout pre]udlce "meansﬁtednsmtssalrhasn&t% watnoul orenih

:jurda_cata gffect. but it does -not toII the statute of 1|m|tat:ons orothenmse extend thetimefor... <. o s

yi;*ttte oourt afﬁmed summag Judgment.r The urt}

" -essentially concluded that the fact that the ﬁrst d:smlssal was- by stipulation ‘was:a-

-'_"dlstmctnon without a difference smce the plain tanguage of the sawngs statute precluded it -

'.;..---afrom applymg to a thu'd complamt The Fraz:er decnsmn did not announce.a.new; pnnmple T

- of taw The count: stmply appIIEd wall-estabhshed reasoning based upon plain statutory R

-'---Ianguage toa sllghtly ﬂnffe ent 1 ct -pattem AccordanW- the trial -court properly -relied

1

{144} Fraz:er is dlrecﬂy on pmnt here. As in Frazier, appeliant timely filed his

o fonginal oompialnt The statute of limitations exp;red while the action was pending. The
- parties dismissed the action by stlpulatlon Helthen refiled the-action-outside. the statute

of limitations, necessarily invoking the pmtechon of the samngs statute. He then

dismissed the second action by voluntary dlsmlssal and filed a third complamt attempting _
|
to utilize the savings statute a second time. However, appellant's second attempt to refile

the action was outside the time permitted by the savings statute and the original statute of

hmitatlons had long since expired.

{945} We find that even construing the _evidence most strongly in favor of
appellant, reasonablé mmds could only conduQe that appeliant was unable to utilize the

T
¥
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sawngs statute fo refile his complamt for the thll‘d ime, .and,. accordingly - he failed:to file.-
: . his complalnt within the apphcable statute of hmttattons G i T AREDEDE m“~~t\ ST

{1146} The third assignment of error is overruled g TR

{1147} Appettant‘s fourth assrgnment of ‘error asserts the trial. court erred in.:

antnnrsﬂmmary ;ument wﬂhout Airst: addressmg -his- sonstlmtlona;l argument that R:C.:

2305.19(A), "as applied” to his case, conﬂtcts wsth le R. 41(A) LD YN DA, LS i

teS_ that the triat €0

onstitutional argument However the tna‘l court‘s ovemghh___‘ does ::not. affe

dlsposmon of this case,- as the trial court did not "apply” R.C..2305. 19 as.a: ratlonale for. . I T

o ; t :
ng appeltant‘s “third -complaint un’nmely Acoordmgly. appellant- moonecﬂy »-M—'-m;};:-_ o s

: "avers that the trial: court"s apphcatton”of R.C. 2305 18 conflicts with Civ.R.-41(A), as the -

- _.tnal court did not apply me statute with which Civ. R 41(A): purportedly conflicts. See
: -Mthaicon e RN

{1[49} The fourth assgnment of error is bverruled. e s me T ST

- 2 (680} :Having: overruled appetlant‘s four assgnments of error, we. we hereby affitmthe_. ... - .. .=

'judgment.of the Franklin County Court of Comn?on Pleas.

Judgment affirmed.

FRENCH and KLATT, JJ., concur.




s'ioﬁandEnﬁ‘y_of the Common Pleas Court of Franklin
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caeINTHE COUR'I' OF COMONPLEAS FRANKLIN COUNTY;OHIO -

CLFI’ORD L. BOGGS, - :
1 CASENO 07 CV 7848

o Plal!l‘hﬁ,

JUDGE T.IMOTI-IY S. HORTON J )

‘Dated thls S' H%ey of June, 2009

_This-matier is before the Com't on Defendants Motion to DlSIﬂlSS ﬁled on.July.27,. 2007

“Defendams move"fer-‘dle:mssalr on two grounds &) Plamhfﬁ.faﬂs 1o.state a-claim upon which, . ... o s

: rehef can be gran, d b _ca.use Plam’n:ffs Complamt is ban;ed by ‘the statute of limitations; {(2).
" Plaiutiff faﬂs 1o stete 2 claim on: Whlch velief may be granted hecause P]emnff may ouly use.

' Ohig’s Savings: Statute once. On August 27, 2007, lenhﬂﬁle& 3 memgrandnm contra- and an - .
" Amnended” Comp]mnt. Dn Septem'ber 5, ‘2007, Defendants filed 2 Combmed ‘Motion to Dismiss _
. Plaintiff's Amended Com laint and reply in support of ﬂJe ongmal motion. On, September 24y '
- " 2007, Plamhff ﬁled amemorandum conj:ra 1o the combined motion and a Motion to Strike

Certain Exhiblts from Defendants Com‘nined Motion '_tor_iDismiss._ On October 9, 2007, .,
Defendants filed a memorandum in opposition to Plaintiffs motion. The motions are
considered submitted to the Court for decision pursnant to Loc. R. 21,01

Faetual and Procedural History _

On September 14, 1994, Plaintiff was involved in a car accident. Plaintiff retained
attorneys James Baum and Keith Karr for representatlon in a personal injury action against
Carrie Dickens, the driver of a car involved in an automobile accident. On September g, 1996

- Plainiff fled suit against Ms, Dickens in the Franklin County Court of Common _Pleas (Case No.




Li;"‘l,.'CaseNo 07CV7848 L oo . o Tage2.

1996 CVC 09—6798) -Omn :Iu]y 17, 3997, I’lamt]ff voluntarﬂydxsmlssedhls claims against MS. w....c

chkens mﬂloutprejudlce

-wCouJ:t of Common Pleas (Case No. 1998 cvC- 07—5636) . The -court.- dxsmlssed the "re-ﬁled

| 'complamt mthprejudlce on J anuary 6,990, because it hadinot been:Eled mﬂﬂn one year:Erom S

S ’rhedate ofthcvoluntary dlSII]JSSEl]. pursuantto Cwv. R 41(A) o e e i [ s
Subsequently, on January 19, 2000, ‘Plaintiff advanced an action against < defendants o _ﬁ

' nf Karr & ShermanL P.A." for hgélmalpracnce mthe

S pre]ualceastoanyfurtheractl by éupul tion afthe parties pursuant 1o Cw R. 41(A)(1)(b)

Plamtiﬁ ﬂ:ten ye-filed that actlon on December 5, 2003, in the Frankhll County:Court of
- Common Pleas (Case No 03 CVA 12-13367) On July 10, 2006, that action ‘was dxszmssed

7 f-othemse Ehan upon ’rhe ments and w1thout prejudice as to.any further action by a.notice, of . -

jvoluntaxydssmssalpursuantto(hv R.41(A)(1)(a) T

On :hme 13, 2007, ‘Plamtlff

~ OnJun fﬂ.&d the instant legal malpractice action. agamst'De:Eendants
| James Baum and the law ﬁrm of Karr & Sherman LPA. Defendan‘l:s now request dismissal of
| ‘l‘hﬁ mstant re—ﬁled actmn
Plaintiffs Motion to Strike ,
 On September 5, 2007, Plaintiff filed a Motion to Strile. Plainff seeks to sirike Exhibits
B 2nd C attached to Defendants’ Combmed Motwn to Dismiss Plamhff‘ s Amended Complaint
. and Reply ‘Plaintiff argues that the exhibils should be siricken as they are matiers outside of the
pleadings and therefore improper ander a Civ. R. 12(B)(6) motion to dismiss. Defendants
' respomi that the exhibits are mcessary for rulings on the motion. butfail to cite amy caselawto ..

suppori: the:r contenfions. Exhib1ts B isa copy of the Stlpulahon of D1sm183a1 without Prejudice




 CaseNo.07CV7848° | e wewsy O Pages

©filed in'c:aséfNo.zooo CVA o1-491 and Exibit & i5 » copy ofthe, Notice of Volumtary Dismissel. ... 2
| Aledin Case No. 2003 CVA 12-13367. it
_ _ - :  Risw e}lusetﬂed Ohlo 1aw th_a't a court raust test only the. sufﬁmengf of the. complamt o
- K._lﬂle amended complamt when ruhng on a Civ. R 12(B)(6,) ‘motion. .State ex rel..Keating v.

ez 'Pressman (1974), 38 Ohio St.2d 161. _After review of the record and the law;thls Cowrt-finds that -

. "Exhlblts B and C are matiers ou tsude of the pleadings and itherefore not: regmxed 1o testithe - oo

"im:fﬁclency of Plaintiffs Amended Complaint. Plaimtiffs: Motion to Sirike is GRANTED and...
-'blts

B.andC-of Defendants’ Combmed Motmn 1o, Blsmlss the Amended Com_plalnt AYE o By H

__fﬂg_cggu_;__ziwmlﬁiﬂ;ez——am’lls—

A Civ. R 12(B)(6) motion to dismiss is & procedural mouon de&gned 1o test-the -

t .~snﬂiclency ‘ f a complmni cause

ofac‘i:loﬁ. Thompson:v Central Ohm Cellular Inc. (1994), 03—
S Qh:xo App 3d 530, 538 cmng Hanson v Guemsey Cty. Bd. of- Comnrrs (1992); 65 Ohio St.3d - .
545 Cw R.12(B) prmndes, mpertmentpart o e T e
| ' e Every defense, in law orfact, to a clalm for relief in any pleadmg, : |
whether = claim, counterclaim, cross—cla:m, or third-party claim,

sha]l be asserted ‘in the responsive e pleading thereto: if one 1s -
-....-Tequired, except that the following defenses may at the option of -

=" fiie pledder be ‘made’ by*::nm‘llo . (6) failure ‘o state @ sladmm oo s e
e ypon which relief can-be '-granted _ A motion making any of
_ these defenses shall 'be ‘made before pleadmg if a further pleadmg :
is perm:ltted.

‘The-Ohio Supreme Court explamed that “a complamt should not be dismissed for failure -
to state a claim unless it appears beynnd doubt that the plamtlff can pmve no set of facts in
- gupport of his claim which wauld entlﬂe him to relief.” OBrienv. University Comm. Tenants
Urdon, Inc. (1975), 42 Ohia St. ad 242, 245 (citation. omitted). Turther, “when a party files a
motion to dismiss for failure to state a claim, all the factual allegations of the complmnt must be
taken as true and all reasonable inferences must be drawn in favor of the ponmoving party.”

Byrd v. Faber (1991), 57 Ohio St.gd 56 60 (citations om:ltted) However a party must bgar in. -
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" yniind that “yhile the factuzil a]legatwns of the complamt are

sald about unsupported conclustons Thompson; see.dlso.

—-admitted, **¥ and are not sufficient to mthstand a motlonto dlsmlss***”) (citations: omxtted)
| Defendants. argue that Plamtctf may only use Ohm & Saving Statue, RC §.2305.19, 0ncetn..
: -:.mvoke an add:tmual nne—year {ime period 1o re-file this action, : and th:rtPiamt:ff has used the

Samgs Statute twice. Defendan’rs contend that Plaintiff used the Savings. Statute on])ecember

‘Statute on December 5, _20031:6 re-file this action. However,- lenhff responds thata. queshon

. existed -at”rh trme oftheﬁrstdmsmlss _ andtheﬁrstre—ﬁ]mg

the time of the second re-ﬁlmg and ﬂms dJSszsal would be mproper

"_'.xhe"S"avings Statute promdes 2 plamttff with the option of COmnanCDlg a new’ achon

erwise fnan"upan the ments

hmtahons whlchever occm:s later 'Plamuff argunes that

20 07 because Plamhff had already used the Sav:mgs

if fact exists as :;tti'fw}lether_ the’ attdrttgy' lient relationship between, Plaintiff and Defendants. .

Page 4

aken as 1rue,’ the same, cannotbe ;.. R

State ex rel Htcimwn v, . Capots::-

_"?5(1989), 45 Ohio St. 3d 324 (‘Unsupported conclusions of 2 complamt are not conmdered

Accordmg}y Defendants contend that Plamtiff was barred by the. . .o o

so as-to invoke the.orl gmalstatute N

;of ]Jmn'anons Therefore, P‘iamt-ff cantenﬂs that the Savmgs Statute was. mvoked only once, &

ne year after the date of reversal of the judgment or the ‘plainiiff’s fa:lure
<(2) “the period -of the ongmal applicable stafue- of -

‘during the entire attorney-client

re]ahonshlp ‘between the partles, Defenﬁﬂnts held 2 sum of Plaintiff’s money in trust for th in

the underlying _personal injury acttdn, and that Detendants failed to return the money uniil on

or about November 2, 2004. Under this set of facts, lenhﬂ’s position is that the statute of

Yimitations did not expire until November 2, 2005. - Therefore, Plaintiff contends that the

attorney-client relationship was in existence at the time of the first dismigsal on December 10,

2002, and that the relationship was imtact at the time of the first re-filing on December 5, 2003.

limitations could have concelvablyran uutil March a9, 2005.

‘Purther, Defendants held Plaintiif’s money in trust as late as March 29, 2004, thus the statute of

Msuch,Plamhffarguesthatthe o
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" ‘Savings. Statute was not used against Defendants for 1egal malpractice since that filing and ve- ...

- '.ﬁhngwas made under the cngmal statute of limitations. Under both: these clrcumstances,lt is ..

i '_" -jplausﬂnle that the Savmgs Statute would. have been used only on June 13, 2007, whenﬂq_jptiﬂ e

. ﬁledtheactmnthatwas d;tsmlssedonihﬂyio 2006, . oo el o e R -
Ohio courts ‘have cpnsmtenﬂy held that the questlon of when an attnmay—chent _
- lxelanonshm for a particilar tra:nsacnon or task has terminated. is .one: of fact whichistobe . ..c oo
. ..ldeclded onacase"by—casebasm Accordmgly a motion to.dlsmlssshqx;l_dnpt]:q_g_rgt}tgcly]:ﬁgg;g N "
et exists as to when the attorney -client relahonshap termmate&benveentheparties R

:myoliea;' ::"S_ee- _od.&Fashwn, Tne;v. Smith (1988), 38 Otht 3d.385;. 388 s Seliden o

“There are at least three dates when the. original statute of limitations could have. explredﬂl e
as to Plamhff’s dla:ms for legal miﬂpraffuﬁe against Defendants thereby creating 2; EETe. .-
- d1sp11te of fact as to when' ﬂle attomey~chent relationshiip between the  parties. properly ended e

E :'fThus, there is a gemune alSpute offact as'to whether the: Savings Statute.was | used for the first :
re-filing on December 5, 2003, Based on the factual dispute, thJs Court finds that. Gismissal is
o mwarranted

Even 'if the Cour’c were o agree mth Defendants that therer not.a- question offactasto .

the date when ﬂiB attﬁmey—chent relamnshlp ‘hetween the partles ended, Dal:'endants fail 10

':.t)mperly but Plamtrff’ & argument that the Sawngs Statute does not apply when the action s -
dismissed by the stipulaﬁon of the parties. Defendants fail to support their contention that the
ope re-file Tule applies when the action is dssmlssad by stipulation of the parties with
appropriate case law. Instead, Defendants argue that allowing Plaintiff to use the Savings
Statute a gecond time would frustrate the purpose of the Civil Rules. However, Defendants
support this argument with case law fthat is factually mshngmshable from the instamt case.
Notably, Defendants rely on cases that were dismissed because the _plam’uﬁ filed a unilateral

notice of dismissal mnder Civ. R. 41(1)(#1) more than once or onee in conjunction with other

B %ﬁ%%%ﬂ

Jismiseals and then the plaintiff re-filed the action.
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In the case sub Jud1ce, the first dismissal of the action was s stiptlated by both paxties. .

unde.r Cw IL 41(1)(1:), and Plaintiff argues that there is 10 authority. that prcmdes that the

Savmgs Statute bas been ]nmtedm use 10 one-refiling-when one dlstSSal was‘by?sngy‘lqt_tql_gi ‘of e
the parttes -with -an -agreement. fora right to re-file. Blambff contends that such authonty is,. .. 2k

| laelung because any such’ holdmg wotﬂd lead to an unconstttu’aonal extenmon and: apphcatton of

“RC § 2305 g underArtldﬂ IV', Section 5(B) of the Ohio: Consutunon. Plamhff further contends

that such reasoning is in dJIect conﬂlct with Civ. R. 41 and limits Plamttff io one re—ﬁ]mg In

i "011, Plaintiff argnes that such hm1tat10n serves o steful

parhcrpates in onie of fhe dxsm]ésals and ve-filings through sttpulauon ag mthe case her“ i s T L

After careful consideration of the record and the law, th.ts Court_ﬁnds that Defendants

S '. request for dlsmlssal is not we]l taken as aset of facts exist. consmtentmththe a]]agaﬁonsmthm

' the Amended Complamt that wmﬂ& a]low Plamtl:ff relief. Therefﬁre, Defendants are Dot entlﬂed

::co;dis‘rﬁlssal --Ar.:cordmglmtlz?her_ehy, |

ORDERED that Defendants’ Motion to Dismiss filed July 27, 2007 is DENIED; .-

"‘I)efendants Combmed Mohon to Dmm:lss ]?;la:ln'ﬂfﬁ's,Axrte}ttie:tlme

' Complamt filed s eptember 5, 2007 is DENIED; and

ORDERED thﬂi Plamﬁffs Matlan to Strike filed September 24, 200715 GRANTED. S

oo

TIMOTHY 5. HORTON JUDuE

| ,' ITISSO ORDERED

COPIES TO:

Craig Denmead, Esq. -

47 West Broad Street, Suite 1100-B
Columbnus, Ohio 43215

Counsel for Plaintiff

'W. Evan Price, 1T, Esq.

One Columbus :
10 West Broad Street, 217 Floor
Colhumbus, Ohio 43215

Counsel for Defendants
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1N THE COURT OF COMMON PLEAS, FRANKLIN COUN] )
‘Clifforﬂ'L.-Bog_gs, .
“Plaintff,
L o

James L Baum. et al.,

Dehndanw ’ e R e . S‘ o ) -::

James |_, Baum and Karr & Sherman Co., LP.A, on April 30.2010. The

piamtiff Chﬁord L Boggs, ﬁled ’aﬂr memorandum onntra on June 28, 2010. The
defendants ﬁled a reply on July: 30 2010, Thls ma‘lter 1s now.ripe for decision. .

_'mm Septamber 6 1996 ‘untll Januaty 20, 1999, the defendanis were retained . o

) hy 1he phmtﬁ 1o prcmde legal represenmhon regarding a personal injury_claim..

| l{Arnendéd bomﬁamt. 1 186). Thé plamtxff oontends that the defendants- ‘breached O o i
duty--of care by neghgently pursuing and dismissing a complaint they filed on the
plaintiffs behalf, Case No. gBCVC08-6798. (id, § 18). The plaintiff further contends that
e defendants failed to properly and timely re-fie the dismissed complaint. {id, § 20)
Tnis tegal malpractice action was originally filed on January 19, 2000, as Case
No. COCVAQ1-481. (id, 1 1). On December 10, 2002, that action was dismissed without

prejudice by stipulation of the parties, pursuant to Civ. R. A1(a)(1)b). (d, ¥ 2). That

1

&




" “That action was subsequently dismissed without prejudice by, nohnepfvnlgntaryi

" dismissal, pursuant to Civ. R. 41(a)(1)(@). (19, 14). The current action rapresents e re:..7,(x:. 1. S

- fﬁﬁng.df'ﬂm-ﬁra\tiousadﬁon.“ : o CALm I *__ﬁ_ﬁw_ﬁ

= -_iimiﬁtions. (Defendants’ motion for summary jwdgmant.-::p,55).;,Spe¢iﬁqanx,;,ﬂ1g.§efgnqnt,,; T ;;;.;_jf;:;

contends that the-plaintiff can only use the Ohio Samngssmmeonmwmvokean

provided Torthera-‘ﬁlmgandmerefore the Ohlo Savings Statute did not apply to the - —- P
“in opposition, p. 5). Additionall, the._plainfifs._ . ..

2003 action. (Plaintiff memorandun

tond that there 's a gentine issue of materal fact as 10 when the stiomey.client . =

Giv. R. 56(C) govesns a motion for summary judgment. The Ohio Supreme
Court has explained the Rule’s requmaments

Civ. R. 58(C) provides that before summary judgment may be granted, it

must be determined that (1) no genuine issue as to any material fact

remains to be litigated; (2) the moving party is entitied to judgment as a

matter of law; and {3) it appears from the evidence that reasonable minds

-3 Ine plaintiff contends that the defendants held a-sum dme’ﬁlﬁnﬁﬂ'smm:iy:fnwﬂ{or-tﬁm)h the .
underlying personai injury action. .mmmmm,qm.mmammmumhmm
retum that sum unfl March 28, 2004, {id). : -
..... 2
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can. ‘come tobut one conclusion, and viewing such evidence. most . -
. girongly in favor of the party against whom the motion.for summary. - .-
~judgment is made, that conclusion is adverse to the party against whom. .
the motion for summary judgment is made. Temple V. Wean Umtad Jnc._;-‘-:;, o
*~{1977), 50 Ohio St. 2d 317, 327.

The party. seeklng summary judgment bears the burden .of. proof in. showtng that . oner e

..;US 317. All doubts must be resolved in favor of the nanmowng party. Miphy V...
' ..,Ra)moldsburg (1992), 65 Ohlo St 2d 356. Howsver, the _nonmoving: party is required ‘&n
i, -,;;:,._,.:produce amdenoe on. any issue For which that party bears: the .burden-of- pmduntmn at

,J._v_fi_.;.;‘_._-___,,,,,mnnept and pro\ﬂdes n pertment pal'l‘. that: e rrshoiiEa ik R epEch

When a- motlon For- summaly judgment is made and. supported- as.-
rovided in ‘this -rule, anadvemeparﬂmaynotrestuponﬂ\emere

" gpecific facts showing thene isa genum-e issue for trial.
- Trial courts should award summary judgment with caution, being careful o -

- }no matenal issues of fact remain to be litigated. Csmex Comp.. v. Catratf (1987), 477. s

tnai W‘mg V. Anchor ‘Media (1991), 59 Ohto’ St. 108, 111.-Civ. R. EE(E:)-;aod.lﬁesgthls- Hn s SRR

anegatléns or denials of his pleadings, but his response.. must set forth rmmee v

S resolve doubts and eonstrue ewdence in favor of the nonmoving PWBISHOP R

e ,Watexbeds 'N’ Stuﬂ" (Fl:anldin App. ) 2002-Ohlo-2422 at 18, <citing Welco Industries, inc.

v. Apphedcos (1993)57 amoSt.sdw 348. e e T e,

A TTORNEY-CLIENT RELATI NSHIP
A legal malpractice claim accrues when "there is a cognizable event whereby the
client discovers or should have discovered that his injury was related to his attorney's

act or non-act and the cli€
againgt the aftomey or when the attomey-client relationship for that particular
transaction or undertaking terminates, whichever ocours later.” Zimmie v. Calfee, Haflter

3
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& Gnswaw (1 989} 43 Ohlo St. ad 54, 538 N.E. 2d 398 att gyllabus. (Emphasm added). . et

) "Generaily the attorney-client relationship is consensua!. subject o tenmnahon

- by acts of either party.” Burzynski v. Bradiey & Bradloy. & Fanis Co., LEA.. 2001000 | e L A

X '8845 ﬁ 11 eitmg Cotumbus CmdltCu v. Evans (1992), 82 q_.hgq-.Amg._. 3d7gago4§13 DT Sy -

&Assocs Co LPA. 1999 Ohio App. LEXlS 4212 ; citing.. Brown v. Jahnston&,

: -_;(1982) 5-0Ohio App A 135 166-167, 450 N. E 2d 693. Such oanduct mcludes a 18118" AST B R

o 'notlfymg a client that the aftorney-client relationship has been terminated, orthe.client ...  oo.oons

retalnl!!g ggﬂ!er aﬂomﬂ ld‘ Gltlﬂg F’ynt V. Bmmlﬁe’d an & Ba‘”y (C'A‘B' 19&9) TR W m-_’

ipr sée' also, Wozniak v, Tonidandel (197, 121 Ohio

_ attomey-cllant relahonship) (Em;:hasns added).
o - The detemmaﬁon of -when the attomey-client relatnonahip for. a particular ..
“ :tr'ansactlon tan'mhates |s a questlon of fact Ruckman v. Zacks Law Group, LLC, 2908

" --‘"‘-'f::ff_“"omoApp LEXIS 958, 7] 17; citing Omni-Food & Fash!on,Jnc v. Smith (1988), 38.0hio_~ - -

St.ad 385, 388, 528 NE:2d 941. "However, the question of when the attomey-client ...
relationship was terminated may be taken away from the trier of fact * * * if affirmative
actions that are patently inconsistent with a mntinued attorney-client relationship have
been undertaken by gither party.” Id; citing Steindiler v. Meyers, Lamanna & Roman,
Cuyahoga App. No. &6852 2006 Ohio 4097, P11, citing Downey v. Cormigan, Summit
" App. No. 21785, 2004 Ohio 2510. (Emphasis added).
The defendants contend that the attorney-client relationship terminated when the




et e T

“ and on- Januaty 18, 2000, filed suit against the defendants (Defendants ‘motion. f°’
 ‘summary judgment, p. 3) No further legal atvice was. ever.sought by.the piaintift of

o .prowded byme defendants. (Kan' Afﬁdavxt 18). Hawevermedefendantswemnohﬂed
.n January2004that they still_had an expense retamarfmmthaplamttffm the - o oumars
Q;dgtgndnnts’ trust acnonnt (Id'--1[ 9). The defendants contend that the -funds were: .. . i

.- promptly ratumed once the matter wWas bmught to their-attention, (ld, M 9—10)

untl the sa 000.00 held in rust to the plaintiff wes retumed-on-March 25,2004, (Exfurt
Afﬁdavit. 1'[16) Upon re\ﬂew thls Court finds that the conduct of 'ﬁling the malpractlae e E

c.lmm wasan ‘afﬁrmatwe act‘ whlch dlssolvad the essentlal mutual- oonﬁdence between - e T

' an January 19, 2000

e HIO SAV!_‘ GSSTAT 'TE _

;{A) An aetlon fnr ‘libet; ~slander, matlclous prosecution, -or- false =
imprisonment, an action for malpractice other than an-action upon a.

_ ‘medical, dental, -optometric, .or chiropractic claim, or-an .action.upon- AT
‘statute for a penally or forfeiture ghall be gmmenoed wiﬂxin one Ear QM :
. the cause of action accrued ... (Emphasis added). _ S

R.C. 2305. 19(A) provldes

(A) In any action that is oommenced or attempted to be commanoed if in
due time a judgment for the plaintift is reversed or if the plaintiff fails
than merits. the plaintiff or, if the plaintiff dies and the
cause of action suwives the plamulfs representative may commence a
> ion withi jear afier th the date of the reversal of the judgment or
the plaintiff's failure ptherwise than u the merits or within the period of
the original appllcable statute of limitations, whichever occurs later. This
division applies to any claim asserted in any pleadmg by a defendant
(Emphasis added).

5
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The. savmgs statute pamuts a plamtlﬁ to re-file a claim that would: oﬁnenmse be

étime—barred within one year after tha plaintiff fails nthenmse than -upon..the-merits::
" " Boozerv. Univ. of Cincinnati Sch, of Law, 2008 Ohio 2610, ¥/ 16. In-order.tosinvoke:the -~ s 7=
B -protection of the savings statute after a voluntary dismissal,-a paty- must: (1) file. the- -
‘.Vongmal claim within the applicable statute of Ilmttahons. (2) dismiss the original c!anmﬁ LBl R UETIET

P - 'aﬂer the explratlon of the statute of limitations; and 3) refile the-claim-within-one: year»

. ) .:aﬁar dnsmussal Reese V. Oh:o State Umv Hosp. (1983;;—6 :tha;.s.t.ad; 162,:6 Ohio Bz Joone
221 451NE2d 1198. The saving statute can be used only.once to invoke-an addifional =z o
| _one-year ﬂme penod in which to re-file an action.” Hancock v. Kroger Co. (1895), 103 ..
"‘—:Ohm App.ad __266 269 659 N.E.Zd 336 Umla&ral dismissal- by notice under CN R...

: halding regarding the savmgs statute should bedgnored. .- e

Conversely, the defendants direct this Court's attention to Frazier v. Fairfield Medical

' Center. 2009 Ohio App. LEXIS 4123 (5th Dist. 2009). in Frazier, the appellant filsd her
first complaint (Frazier I), later dismissing it pursuant to a CN R. 41 {A)(1)(b) stipulation
of dismissal. The two-year statute of limitations contained in R.C. 2125.02 expired on
May 7, 2004, while Frazier | was pending. /d, at | 6. On March 17, 2006, the appellant

re-filed her complaint {Frazier 1f), then later dismissed the case by means of a Civ. R. 41

JR A S
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| . '._(A)(‘l)(a) notice of dismissal. Id, at 1[7 On September 12, 2008, .the :ggpgllaﬂﬁf_rgaﬁléd: £ Ton LimeNTE

. her case (Frazier m) On October 7 2008, the appeliee moved for.summary, judgm&_m-

oontanding that the appellant could not use the savings statute, | R.C..2125.04, becauss,

"she had used it in filing Frazier . Id, at /8. The trial court held JE@Z'GKJ”%W&S:MW [ P

T the statuta of limitations and that the appellant had already once used the Savings.. . . wmshesr 5

On appaal the Fifth Dtstnct held that the two-dismissal. rule did not.bar. the filing . -
o ﬂf Frazﬁer M -Id, at 1 28. _o_!@y__, r.-a dismissal without. prejudioe ‘means. the dssmassal

‘has ‘no res ;udmara eﬁect but it does not toll the statute of limitations or otherwise .. .o = o=

2 Fifth Distri

ctufunher statedmﬂ\at in order in employ the savings statute, a -

plamilff must commence an a::hon before the statute of limitations has expired, and the
uﬁrst actmn must fall otherihan nn the ments after the statute of: Ilm:tatlons ‘has. exmred

. }d at 1] 35 lf a plamhﬁ has already used the savings statute once, ntmeans.‘she has re-

ﬁledan actmnafter the: statute of hmutations ran, and aecordmg!y an attemm to-.use _t_he e e

Thus, the savings statute can be used only once to re-file a case. Id, at § 36; citing
Thomas v. Freeman, 79 Ohio St. 3d 221, 1897 Ohio 385, 680 N.E.2d 997. (Emphasis

added).

a 2008 Ohiio 2208, clting ‘Brubaker v. Ross, Franklin App. No. 01-AP-1431, 2002 Ohio

- extend the tlme for refilling. id, at ¥ 28; ‘citing Wolife v. Pnano‘ PerryAppNoZﬂOﬂ-CA- s T
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7 inthis case, the sumte of imitations for malpractics is one year, pursuanttoR.C..
= 2305 A1 (A) The shpulatlon by dlsmnssal by the parties was ﬁled on-December 10, 2002.--
~“The’ plaitiff- used the savmgs ‘statute to re-file the action ‘before: Deoember 40,-2003.

. The secand acuon was. dlsmtssed by voluntary dismissal. The achon wasxﬁleda ﬂmd

'ft:me mvokmg the savmgs statute for the second time.. However, as-the, defendants .
_eorrectly point nut the second attempt to re-file the actionﬁigigutsgiﬁe the hmeparrmtted s, e st

o 'by the sawmgs statute ‘which is. one year from December 1Q.ZQOZAssuchtmsc::un S

CONCLUSIO

-Acoardingly. this Court finds the defendants’ motion for summary, judgment well-..... i I

R ISSOORDERED | S e

W, Evan Price, Il
Counsel for Defendants
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