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titutional question raised in this case, I£ allowed to go

af£dets the riebt`s of all ab3.caians and any other peop.ls: s-^^zo 0.t12 pass through it's

Courts, is the quostion of whether a criminal defendmnt's constitutional rights

e and that of a fair trial are violated when a sentpnc3.ng

Jex'lge uses factors not supported by any evidence in the record much less those Eound

ty a jury as required by the U.S, Supreme Court cases of Hocakera blaklAy or Apippreemiddl

to justify an upward departure in the defendant's sentence to the maximum sentence

by 1 en all of Dis cqddefendant'sr ga:miliarly situated with prioa;s and

asueh greater level of onlpability, greeezved rn3.nimzvn or sl.igh.t"ly over the mira3.n

sentencas in the same case.

In the case at bar, the sentencing Judge stated on the rxord at the time he

imposed the maximum sente€ace on thi pe3.lant ° s conduct was

UProl^ialy mare serious th+an uct ncarsnal2y constituting the offense. The reoe.srd

does not support this contention at all and ow°.bobly kaas no place in sentencing. In

fact the record clearly shows the Appellant had DeMinis participation in the robbeery

he was not armed and did not parti.eipete at all in any ph.ysical attack on the atim,

roneous determination in this c.ase is the same as if

de€endant

disregards the faets, as is the case here, and state's "tr7e11

a Judge having been caught stealing $50.00. After pleading

a pwrot}abLy stole millions and thus I impose the maximum sentence. This disparity

reliance on facts not supported by the record, violate the

legislative intent of 2929.11 and 2929.12 as well as U.S. Supreme Court holdings

in Blakley,Pkaoker and E1pprondi to say nothing about a criminal defendant°s
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ccanstitutional. right to a fa

inaC the Appellento At a heari.ng on December 8, 2010, the Appellant

and Ohio ce,nstiGutianso To prutect these ra.ght"ea for not only this Appellant but

;oc all ()h.i.csian5 and those who come before it's Courts, this Honorable Court should

ac^.ept jurisdiction of this case to send a c:lear message to all C3hiD Cor=man pleas

to fral3.oa the law and adhere to the Ze£,*,islative intsnt of sentencing contained

3.n 2929.11 and 2929.12

ST.A:2.EMFNS OF IVE t;ASE AND ?HE FACTS

This case stems from an ineident on ('c.t 11, 2£310 on that day the Appellant and

another man entered the v3,ctim°s apactment foli.owecl, by two man wearing masks and

on of them = as oarr*ing a gun. All four men rettoarev variezas items fresm the vi,ctim"e

aparttnent. The victim was physically assau.l.ted but this Appellant did not participAte

in the assault and did not have agcan.

14, 2009 the Clermont County Grand Jury returned a r€ulti.°count

ac;:epted responsibility for t.is anL-iorss and pled guilty to one count of robbery

without any specification. This c'eaarge carries a penalty of 2-8 yearg, Based on a

improper Leneiit that the actions of the Appelant prot2bly constituted the worst

aad tive ciie process of law in both the U.S.

form of the offense, the Court s.snposed the maximum sentence of 9 years on the

The

o-defen.dants, who also had prior cprtviQt.i.ans and

bi2.iny was much greater than this Appellant received sentences dront

aap' aeld the senten::e with tae d

y appeal to the 12th District Court erf Appeals lwitzo

usaicn of the higy'aly Improper reasoning used by
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s were brougiit to fik+e attention of the 12th Dtstriet Cawt of Appea3:s

of Appeals. It should also be noted d-iat the Appellant's Grand Jury

nt does not indicate his conduct was zrDre serious then the conduct no rtea

the offense and the racord does not support that contention thus

ta U.S. Su.prem Court Yioldings in Appr-adip -- l. y and BaC+ker,

As such this Honorable Court should accept jcrr3.sdiction of this ca:se to send

tsaage to all Ohio sentencing Courts and t'hi..q Appellate Districts that t

who dpnied relief citing as authority

ttma right to use improper ones. Also Foster does not neg;ata the legislative intent

of O.R.C. 2929.11 or .12 as it stands in t7ee r of 2010 or allow the disparity

in sentencigg v.aich has occurred in this case, These Eaotors were all ignored by

roqa.i.redto, us^--ang^ factors to sentence an offender but it does not give t^aa,n

U.S. Supreme Court rulings frm App. , 530 U.S. 494 (2000)t Blakely 542 U.S. 296

(2004)and Booker. While Foster allows a sentencing Judge to impose a sentmce of

his ehooaing, it does not excuse or allow his reliance upon azt incorrect a.nd improper

Eaetar to e:" the Appe}.3:ant's sente-nre. Foster merely allows the Goist tonot

to v Foster 109 Ohio St. 3d. 1, 2006-OFI0-

856, clas.ming,; the santenoe was correctly kuposed. Post,eris tihs.a°s respoax

y

Uply raise tYie $h3„&&d of Poster to allow improper and unconsts.tutional sentencing.

Respectfiilly Saaixnitted;

^^^ ^ i^G=c?s^

Pi;diard Matthaws Pro-se
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a true and accurate copy of the

foregcaling was sent to opposing counsel on this 29 day of October, 2011.
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

CLERMONT COUNTY

STATE OF OHIO,

Plaintiff-Appellee, CASE NO. CA2011-02-009

JUDGMENT ENTRY
- vs - rated Calendar)

COURTOFAPPEALg " _.
E1LEn

RICHARD D. MATHEWS, S^P 2? 1u)3

Defendant-Appellant. ^C^Rn AERK DEN3FIU
-^OUN ^I 0

CRIMINAL APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS
Case No. 10-CR-00889

{¶1} This cause is an accelerated appeal by defendant-appellant, Richard D.

Matthews, from a decision of the Clermont County Court of Common Pleas convicting

him of robbery.'

{¶2} On December 8, 2010, appellant pleaded guilty to robbery in violation of

R.C. 2911.02(A), a felony of the second degree. Appellant was sentenced to serve a

prison term of eight years. Appellant argues this sentence is contrary to law and

constitutes an abuse of discretion.

{13} Appellant's argument is overruled on the basis of State v. Foster, 109 Ohio

1. Pursuant to Loc.R. 6(A), we have sua sponte assigned this appeal to the accelerated calendar.
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St.3d 1, 2006-Ohio-856; and State v. Kalish, 120 Ohio St.3d 23, 2008-Ohio-4912. In

Foster, the Ohio Supreme Court stated that trial courts "have full discretion to impose a

prison sentence within the statutory range and are no longer required to make findings

or give their reasons for imposing maximum, consecutive, or more than the minimum

sentences." Id. at ¶100. The statutory range of sentence for a second-degree felony is

two to eight years. R.C. 2929.14(A)(2).

{¶4} A review of the record demonstrates that in imposing sentence, the trial

court considered the purposes and principles of felony sentencing under R.C. 2929.11

and the sentencing factors under R.C. 2929.12. The trial court considered the physical

and psychological harm the victim experienced during the robbery. R.C. 2929.12(B)(2).

The trial court also considered the seriousness of the offense, the "very high" likelihood

of recidivism, and appellant's numerous prior convictions. R.C. 2929.12(A), (C), (E)(2).

{15} Moreover, the trial court stated that in imposing sentence, it considered the

record, oral statements, any victim impact statements, and the presentence investigation

report. Kalish at ¶20.

{¶6} Accordingly, appellant's sentence is not contrary to law and the trial court

did not abuse its discretion in imposing the maximum sentence. Foster at ¶100.

{¶7} Judgment affirmed.

{18} Pursuant to App.R. 11.1(E), this entry shall not be relied upon as authority

and will not be published in any form. A certified copy of this Judgment Entry shall

constitute the mandate pursuant to App.R. 27.

{19} Costs to be taxed in compIfance witfi App.R: 24.
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