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L. That the Constitution of Ohio vests all judicial power of this state in the court is
not debatable.

Section 1, Article IV of the Ohio Constitution states that: “The judicial power of
the state is vested in a supreme court, courts of appeal, courts of common pleas and
divisions thereof, and such other courts inferior to the supreme court as may from time
to time be established by law.” As this Court stated in 7Thompson v. Redington (1915),
92 Ohio St. 101, 107, 110 N.E.2d 652, 654, "section 1, article 4 [] vests all judicial
power in the court][.]” It does so “unconditionally and irrevocably[.]” Id. at 110, 100
N.E.2d at 655.

II.  The exercise of “appellate jurisdiction” involves a continuation of the judicial
process and therefore clearly requires a previous exercise of judicial power.

Ohio’s court system consists of trial courts, intermediate appellate courts and one
Supreme Court. This court system is “designed to provide every litigant with one trial
and one review, while permitting further review in cases of particular importance.”
Painter and Pollis, Ohio Appellate Practice (2010-2011 Ed.) §1:2. Although this Court in
Pigua Bank v. Kroup (1856), 6 Ohio St. 341 was discussing the judicial power of the
United States, there is no reason why its teachings are not just as applicable to the
judicial power of Ohio. As the Court explained: “Appellate jurisdiction is [] a
continuation of the same judicial process which has been exercised in the court of
original jurisdiction, [and] it necessarily implies that the original and appellate courts

are capable of participating in the same judicial process.” Id at 391. e

True “appellate jurisdiction” generally only resides with the courts of appeals and

this Court and is referring to an appeal from the “court of first instance.”



III. - There is absolutely no merit to AT&T's contention that a common pleas court
exercises “appellate jurisdiction” in a R.C. Chapter 2506 appeal.

One heading in Appellee, AT&T Communications of Ohio Inc.’s ("AT&T") brief to
- this Court reads: “In an Appeal from an Administrative Decision Pursuant to R.C,
Chapter 2506, a Court of Common Pleas Exercises Appellate Jurisdiction.” (Appellee’s
Merit Brief at p. 9.) Similarly, another heading in said brief reads: “Courts of Common
Pleas have Appellate Jurisdiction and Hear Administrative Appeals under that Appellate
Jurisdiction, not under their Original Jurisdiction.” (Appellee’s Merit Brief at p. 19.)
However, since AT&T never took the explicit position it now takes in this appeal with
either of the courts below (or in its memorandum in response to this Court)—that in a
R.C. Chapter 2506 administrative appeal the common pleas court exercises “appellate
jurisdiction"—does it really believe what it n7ow claims? More importantly, does this
Court?

A. Section 4(B), Article IV of the Ohio Constitution clearly does not confer
appellate jurisdiction on courts of common pleas.

The Ohio Constitution expressly confers jurisdiction on this Court, courts of
appeals and courts of common pleas.
With respect to this Court, the Chio Constitution provides in pertinent part:

The Supreme Court shall have appellate jurisdiction as
follows:

(a) In appeals from the court of appeals as a matter of right
in the following:
*Kk
(iii) Cases involving questions arising under the
constitution of the United States or of this state.

Kok



(d) Such revisory jurisdiction of the proceedings of
administrative officers or agencies as may be conferred
by law;

(e) In cases of public or great general interest, the Supreme
Court may direct any court of appeals to certify its record
to the Supreme Court, and may review and affirm,
modify, or reverse the judgment of the court of appeals;

(f) The Supreme Court shall review and affirm, modify, or
reverse the judgment in any case certified by any court
of appeals pursuant to section 3(B)(4) of this article
[dealing with conflict].

Section 2(B)(2), Article 1V, Ohio Constitution (emphasis added).

As this Court has recognized “[t]he appellate jurisdiction of the Courts of Appeals
is set forth in Section 3(B)(2), Article IV of the Ohio Constitution[.]” Cincinnati Gas &
Electric Co. v. Pope (1978), 54 Ohio St.2d 12, 15, 374 N.E.2d 406, 408. That section
reads as follows:

Courts of appeals shall have such jurisdiction as may be
provided by law to review and affirm, modify, or reverse
judgments or final orders of the courts of record inferior to
the court of appeals within the district[] *** [and] shall have
such appellate jurisdiction as may be provided by law to
review and affirm, modify, or reverse final orders or actions
of administrative officers or agencies.

Section 3(B)(2), Articie IV, Ohio Constitution.
The jurisdiction of the court of common pleas is set forth in Section 4(B), Article
- IV, which reads as follows: “The courts of common pleas and divisions thereof shall

have such original jurisdiction over all justiciable matters and such powers of review of

proceedings of such administrative officers and agencies as may be provided by law.”

Section 4(B), Article IV, Ohio Constitution.



While the Ohio Constitution clearly provides that courts of appeals and this Court
have “appellate jurisdiction,” the same is not true with respect to courts of common
pleas. The review of proceedings of administrative officers and agencies authorized by
the Ohio Constitution is not “appellate jurisdiction.” Clearly, if the framers of the
Constitution intended to confer “appellate jurisdiction” on courts of common pleas it
would have provided as follows: “The courts of common pleas and divisions thereof
shall have such original jurisdiction over all justiciable matters and appefiate jurisdiction
over such administrative officers and agencies as may be provided by law.” The fact
that there had been laws which existed that had once given common pleas court
appellate jurisdiction clearly demonstrates that the framers likely knew how to give
appellate jurisdiction had they intended to do such. See 22 Ohio Laws, sec. 4, p. 50-
51.1 (Appx. 1.) Section 4(B), Article IV clearly does not confer “appellate jurisdiction.”

B. R.C. 2305.01 which provides for the statutory jurisdiction of courts of
common pleas also does not confer appellate jurisdiction,

AT&T notes on page 21 of its brief that “"R.C. 2305.01 confers original jurisdiction

upon the courts of common pleas over civil actions.” That is true. As this Court has

1 This statute which had been enacted in 1824 but repealed in 1831 had provided
as follows:

That the courts of common pleas *** shall have original
jurisdiction in all civil cases both in law and equity, where

the sum or matter in dispute exceeds the jurisdiction of
justices of the peace, and appellate jurisdiction from the
decisions of the justices of the peace in their respective
counties in all cases[.]

22 Ohio Laws, sec. 4, p. 50-51 (Appx. 1).

-4-



noted, "R.C. 2305.01 [] confers general subject matter jurisdiction to common pleas
courts in civil actions.” State ex rel. Cleveland Elec. Iflum. Co. v. Cuvahoga Cty. Court
of Common Pleas (2000) 88 Chio St.3d 447, 449, 727 N.E.2d 900, 903.

Revised Code Section 2305.01 defines the jurisdiction of the court of common
pleas and states that “[with certain exceptions] the court of common pleas has original
jurisdiction in all civil cases in which the sum or matter in dispute exceeds the exclusive
original jurisdiction of county courts and appellate jurisdiction from the decisions of
boards of county commissioners.” R.C. 2305.01 (emphasis added). Clearly, under R.C,
2305.03 courts of common pleas have been given no appellate jurisdiction by the Ohio
General Assembly other than from decisions of boards of county commissioners.

C. R.C. 2506.01-2506.04 dealing with administrative appeals further clearly
do not confer appellate jurisdiction on courts of common pleas.

As one Ohio appellate court has noted, “[t]he [review of proceedings] provision
is generally held to [simply] mean that the jurisdiction of the common pleas court is
fixed by statute.” Green v. State Bd. of Registration for Prof1 Engrs & Strveyors, Green
App. No. 05CA121, 2006-Ohio-1581, at §18 (citing Mattone v. Argentina (1931), 123
Ohio St. 291, 175 N.E. 603). The review in a R.C. Chapter 2506 appeal is governed by
R.C. 2506.01-2506.04. Although these provisions call for the court of common pleas to
“review” the decision of the administrative agency, they clearly do not confer “appellate

jurisdiction” on said court.

Section 2506.01 specifically grants the court of common pleas jurisdiction to
review final orders or decisions of an administrative board of a political subdivision. It

provides, in pertinent part, as follows:



Except as *** modified by this section and sections 2506.02

to 2506.04 of the Revised Code, every final order,

adjudication or decision of any *** board *** of any political

subdivision of the state may be reviewed by the common

pleas court *** as provided in Chapter 2505. of the Revised

Code.
R.C. 2506.01. The question for this Court then, is, whether this statute allowing an
appeal from decisions of any agency of any political subdivision confers “appellate
jurisdiction” on the common pleas court. That inquiry does not seem to be a difficult
one. There is no reference in the statute to the common pleas court having “appeliate
jurisdiction.” If this had been the intent of the Ohio General Assembly they certainly
knew how to do this. See R.C. 2305.03.

Additionally, it should be noted that although R.C. 2506.01 provides that the
review is as provided by R.C. Chapter 2505, it makes clear that said Chapter only
applies to the extent it is not modified by 2506.01 and the other statutory provisions in
Chapter 2506—2506.02 through 2506.04. Smith v. Chester Township Board of
Trustees (1979), 60 Ohio St.2d 13, 16, 396 N.E.2d 743, 746 ("R.C. 2506.01 [] provides,
in essence, that R.C. Chapter 2505 applies, except to the extent it is modified by R.C.
Chapter 2506"). Likewise, Chapter 2505 makes clear that its provisions do not apply
when they conflict with specific statutes pertaining to “an administrative-related

appeal.” In this regard, R.C. 2505.03(B) provides: “Unless, in the case of an

administrative-related appeal, Chapter 119. or other sections of the Revised Code apply,

such an appeal is governed by this chapter and, to the extent this chapter does not
contain a relevant provision, the Rules of Appellate Procedure.” See In re Namey

(1995), 103 Ohio App.3d 322, 659 N.E.2d 372 (“Clearly, R.C. 2505.03 does provide that

-6-



R.C. Chapter 2505 and the Appellate Rules may be applied, but onfy ifR.C. 119,12 [or
R.C. Chapter 2506] fails to address the issue”) (emphasis by court). This is so since
“R.C. Chapter 2505 applies to appeals from judgments of trial courts [while] R.C.
Chapter 2506, was created by the General Assembly specifically to address appeals to
the Court of Common Pleas from orders of administrative orders.” Smith, 60 Ohio St.2d
at 16, 396 N.E.2d at 746. Although R.C. Chapter 2505 may apply to a R.C. Chapter
2506 appeal, it is clear that the provisions of R.C. 2506.01-2506.04 control and are
determinative as to the jurisdiction of the court of common pleas in said appeal.

While R.C. 2506.01 grants the common pleas court authority to review final
decisions of administrative agencies, R.C. 2506.02-2506.04 further describe the
operation of such appeals.

R.C. 2506.02 states that “the officer or body from which the appeal is taken shall
*** prepare and file in the court in which the appeal is taken a complete transcript of
all the original papers, testimony and evidence[.]” Therefore, in a R.C. Chapter 2506
appeal, the court of common pleas has a complete transcript from the administrative
body below. There is no option like in App. R. 9(b) which allows an appeflant to only
order a transcript of those parts of the proceedings that such appellant considers
necessary for the appeal. See App. R. 9(b). As will be noted later herein, this is
because the entire final order of the administrative agency is being brought before the

common pleas court for review.

R.C. 2506.03 then provides that “[t]he hearing of [an] appeal *** shall proceed

as in the trial of a civil action, but the court shall be confined to the transcript[.]” The



fact that this statute provides that the hearing of the appeal is to proceed “as in the
7tria/ of a civil action” and not “as in the appea/ of a civil action” makes clear that the
common pleas court is serving in a trial function more so than an appellate function. So
too does the fact that R.C. 2506.03(B) permits additional evidence to be taken in the
common pleas court under certain specified circumstances. This is not “appellate
jurisdiction” that is being conferred on the common pleas court.

R.C. 2506.04 provides that “the [common pleas] court may find that the order,
adjudication or decision is unconstitutional, illegal, arbitrary, capricious, unreasonable,
or unsupported by the preponderance of substantial, reliable and probative evidence on
the whole record.” The burden of demonstrating the invalidity of the agency’s decision
rests with the contesting party. C. Miller Chevrolet v. Willoughby Hills (1974), 38 Ohio
St.2d 298, 313 N.E.2d 400, paragraph two of the sylfabus ("In an appeal, under R.C.
Chapter 2506 *** the burden of showing invalidity of the [administrative agency’s]
determination rests on the party contesting that determination”). Once the common
pleas court makes a ruling, the court’s judgment “may be appealed by any party on
questions of law as provided in the Rules of Appellate Procedure and, to the extent not
in conflict with those rules, Chapter 2505. of the Revised Code.” See R.C. 2506.04.
Parties therefore clearly have a right to appeal to a traditiona! error proceeding at the
conclusion of the trial.

R.C. 2506.01-2506.04 clearly do not confer “appellate jurisdiction” on common

pleas courts.



D. Although labeled “appeal,” an action in the common pleas court under
R.C. 2506 is not a traditional error proceeding.

AT&T’s claim on page 10 of its brief that the “assertion that the review by a
common pleas court of an administrative decision under R.C. Chapter 2506 is not
appeliate jurisdiction is [] rebutted by the express language throughout R.C. Chapters
2506 and 2505 referring to review as an ‘appeal™ also does not assist it in that regard.
The word “appeal” is used in a general sense to indicate simply the taking of a case
from an inferior court to a superior court or an administrative agency to a court. The
word also has a more specific meaning where in the Ohio court system, there are two
stages of appeal; to wit, appeal from triat court to intermediate appellate court and
then to this Court. AT&T’s attempt to confuse this fact must fail.

| “[Clourts of common pleas *** are ones of original and general jurisdiction.”
Schwarz v. Bd, of Trustees of Ohio State Univ. (1987), 31 Ohio St.3d 267, 272, 510
N.E.2d 808, 812. And although this Court was referring to a workers’ compensation
appeal in Robinson v. BOC Group, General Motors Corp. (1998), 81 Ohio St.3d 361,
368, 691 N.E.2d 667, its teachings are equally valid here. In Robinson, this court
explained that although labeled an appeal, an action in .the common pleas court under
R.C. 4123.512 that seeks “a redetermination of a decision of the Industrial Commission
is not a traditional error proceeding.” See id. at 368, 691 N.E.2d at 672. The same is

true here despite AT&T’s claim not to know what the term “traditional error proceeding”

means. (See Appellee’s Merit Brief at p. 16.)



IV.  The perfection of an administrative-related appeal clearly is not required to be
done in accordance with the Rules of Appellate Procedure.

It seems well established that the filing of a notice of appeal pursuant to R.C.
Chapter 2505 is essential to vest a common pleas court with jurisdiction to hear an
administrative appeal.

R.C. 2505.07 provides that an appeal from an administrative final decision must
be perfected within thirty days after entry of the order “unless otherwise provided by
faw.” And as stated in paragraph one of the syllabus in 7homas v. Webber (1968), 15
Ohio St.2d 177, 239 N.E.2d 26, 27:

Except to the extent that they may conflict with Chapter
2506, Revised Code (Administrative Appellate Procedure
Act), Sections 2505.04 and 2505.05, Revised Code
(Appellate Procedure Act), apply to the perfection of an
appeal and the form of a notice of appeal, pursuant to
Chapter 2506, from the decision of an agency of a political
subdivision. (Parenthesis original.)

An examination of the two provisions (R.C. 2505.04 and R.C. 2505) show that
they clearly distinguish between appeals from a court and appeals from an
administrative body and that such distinction is meaningful. Also if R.C. 2505.07, which
pertains to the time for perfecting an appeal with respect to an administrative decision,
is contrasted with App. R. 4, which deals with the time for perfecting an appeal from a

court judgment, one can see a difference in that regard as well.

A.  Thereis clearly no cross-appeal requirement imposed in a R.C. 2506
appeal to the court of common pleas.

R.C. 2505.04 specifically deals with how an appeal is perfected. It provides:

An appeal is perfected when a written notice of appeal is
filed, in the case of an appeal of a final order, judgment or
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decree of a court, in accordance with the Rules of Appellate
Procedure or the Rules of Practice of the Supreme Court, or,
in the case of an administrative-related appeal, with the
administrative officer, agency, board, department, tribunal,
commission, or other instrumentality involved. *** [N]o step
required to be taken subsequent to the perfection of the
appeal is jurisdictional.

As indicated, to perfect an administrative-related appeal a written notice of appeal must
be filed with the administrative body. The filing of such notice of appeal is the only
jurisdictional step under Chapter 2505. See Damar Realty Co. v. Gity of Cleveland
(1942) 140 Ohio St. 432, 45 N.E.2d 209.

As indicated in R.C. 2505.04, if appealing a court order it must be done in
accordance with the Rules of Appellate Procedure (or the Rules of Practice of this
Court). There is clearly a cross-appeal requirement in the appellate rules which govern
procedure in appeals to courts of appeal from the trial courts of record in Ohio. In that
regard, App. R. 3(C) provides in relevant part:

(1) Cross appeal required. A person who intends to defend
a judgment or order against an appeal taken by an appellant
and who also seeks to change the judgment or order ***
shall file a notice of cross appeal within the time allowed by
App. R. 4.

(2) Cross appeal not required. A person who intends to
defend a judgment or order appealed by an appellant on a
ground other than that relied on by the trial court but who
does not seek to change the judgment or order is not

required to file a notice of appeal.

Neither the Rules of Appellate Procedure nor this Court’s Rules of Practice are

applicable to an appeal from an administrative body to the court of common pleas.

There is no mandate saying that an appellee in a Chapter 2506 appeal to the court of
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common pleas “who intends to defend” an administrative decision taken up on appeal
by an appellant and “who also seeks to change” the administrative decision must file a
notice of cross appeal. There is simply no cross-appeal requirement in such appeals.

B. An appealing party cannot just designate part of the administrative
decision for review by the court of common pleas.

R.C. 2505.05 concerns the contents of the notice of appeal and states:

The notice of appeal described in section 2505.04 of the
Revised Code shall conform, in the case of an appeal of a
final order, judgment, or decree of a court, with the Rules of
Appellate Procedure or the Rules of Practice of the Supreme
Court and shall designate, in the case of an administrative-
related appeal, the final order appealed from and whether
the appeal s on questions of law or questions of law and
fact In the notice, the party appealing shall be designated
the appellant, and the adverse party, the appellee. In the
case of an administrative-related appeal, the failure to
designate the type of hearing upon appeal is not
jurisdictional, and the notice of appeal may be amended
with the approval of the appellate court for good cause
shown. (Emphasis added.)

As shown, the notice of appeal relating to a court order must be in conformity
with the Rules of Appellate Procedure (or this Court’s Rules of Practice). In this regard,
it is clear that App. R. 3(D) allows a notice of appeal to “designate” just a “part” of the
judgment or order appealed from. The same is not true with respect to R.C. 2505.05.
R.C. 2505.05 requires the notice of appeal in an administrative-related appeal to
“designate” the “final order” not just a “part” thereof.

Not only is there nothing that permits the appealing party to designate just part

of the final order from which to appeal, there is no requirement that the party

appealing even state in the notice of appeal any of the grounds on which he is
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appealing. See Padrutt v. Peninsula, Summit App. No. 2422, 2009-Ohio-843 at 432
(finding that the common pleas court erred in failing to address an issue because it was
not raised in the notice of appeal).

In short, the jurisdiction of the common pleas court is of the entire final order
not specified issues that may be raised during the pendency of the appeal.

C. Unlike App. R. 4 there is nothing in R.C. 2505.07 about cross or multiple
appeals of an administrative order.

Also, compare R.C. 2505.07 which addresses the time for perfecting an appeal
from an administrative decision with App. R. 4 which addresses that same issue with
respect to a court judgment. Both expressly require that a notice of appeal be filed
within 30 days but examine the language of the two provisions.

R.C. 2505.07 states in its entirety as follows: “After the entry of a final order of
an administrative officer, agency, board, department, tribunal, commission, or other
instrumentality, the period of time within which the appeal shall be perfected, unless
otherwise provided by law, is thirty days.” App. R. 4, on the other hand, provides in
pertinent part as follows:

(A) Time for appeal. A party shall file the notice of appeal
required by App. R. 3 within thirty days of the later of entry

of the judgment or order appealed or, in a civil case, service
of the notice of judgment and its entry if service is not made
on the party within the three day period in Rule 58(B) of the

Ohio Rules of Civil Procedure.?

(B) Exceptions. The following are exceptions to the

appeal time period in division (A) of this rule:

2 “The timely filing of a notice of appeal is a prerequisite to a civil appeal as of
right.” Moldovan v. Cuyahoga Cty. Welfare Dept. (1986), 25 Ohio St.3d 293, 294-
295, 765 N.E.2d 466, 467.
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(1) Multiple or cross appeals. If a notice of appeal is timely
filed by a party, another party may file a notice of appeal
within the appeal time period otherwise prescribed by this
rule or within ten days of the filing of the first notice of
appeal.

KKk

By itself it may not seem significant that R.C. 2505.07 does not read more like
App. R. 4(A) and say something to the effect such as: “A party shall file the notice of
appeal required by R.C. 2505.04 within thirty days after entry of a final order of an
administrative officer, agency, board, department, tribunal, commission, or other
instrumentality.” However, what about when App. R. 4(B)(1) is considered? The rule
clearly contemplates that there can be multiple and/or cross appeals and in fact
provides for a 10-day window for such appeals. The language in R.C. 2505.07 and the
fact that there is no mention of possible multiple or cross appeals seems to strongly

suggest that one appeal is contemplated with regard to an administrative order.

D. Once R.C. Chapter 2506 appeal perfected, the court of common pleas
acquires jurisdiction over the entire decision for review.

The jurisdiction of the court of common pleas is invoked by the filing of a notice
of appeal in accordance with R.C. 2505.04. The notice of appeal is from the entire final

order and it brings such order as a whole to the common pleas court for review.

Assuming that Ohio recognized the rule that a party cannot appeal from a
judgment or so much of a judgment which is in that party’s favor, such rule
would not be applicable to the situation here because it does not involve a
“judgment.” See Popow v. Wink Associates (App. Div. 1993), 269 N.J. Super.

518, 528, 636 A.2d 74, 79, N-Ren Corp. v. Illinois Commerce Comm. (1981),98
Ill. App.3d 1076, 1078, 423 N.E.2d 1386, 1388. Furthermore, even with respect

to judgments, that rule is not absolute. Where a judgment gives the successful

party only part of that which he seeks and denies him the balance with the result

of a claimed injustice, the party may appeal from the entire judgment. United

States v, Dashiel (1865), 70 U.S. 688, 701.
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Again, R.C. 2506.01(A) provides that “every final order, adjudication, or decision
*** may be reviewed by the court of common pleas[.]” R.C. 2506.01(C) defines “final
order, adjudication, or decision” as “an order, adjudication, or decision that determines
rights, duties, privileges, benefits, or legal relationships[.]” Further, a board “has the
duty of reducing its ruling to writing before they become effective[.]” State ex rel.
Hanley v. Roberts (1985), 17 Ohio St.3d 1, 4, 476 N.E.2d 1019, 1022 (quoting Grimes
v, Cleveland, (1968), 17 Ohio Misc. 193, 195-96, 243 N.E.2d 777, 779).

As one appellate court noted “[t]he common pleas court ha[s] jurisdiction to
review anyissue upon which the [administrative agency] ruled.” Schack v. Geneva Civil
Service Commission (1993), 86 Ohio App.3d 689, 695, 621 N.E.2d 788, 792 (emphasis
original).* Simply put, this is because as one common pleas court noted “Chapter
[2506] vests the [common pleas] [cJourt with authority to review the whole-
transaction[.]” Shaker Coventry Corp. v. Shaker Hejghts Planning Cornm. {1961), 86

Ohio Law Abs. 47, 176 N.E.2d 332, 334-35.°

4 In Schack, a city civil service commission denied an employee’s appeal on the
ground that the employee was not a classified employee, and thus, had no right
of appeal to the commission. After the employee appealed, the common pleas
court dismissed his appeal holding that if the employee were a classified
employee, the appeal from the commission decision was improper because the
employee was required under R.C. 124.34 to appeal to the state personnel board
of review. The court of appeals reversed finding that a R.C. Chapter 2506
appeal was permitted and that in such appeal “[t}he common pleas court had

jurisdiction to review any issue upon which the commission ruled.” 86 Ohio
App.3d at 692, 621 N.E.2d at 792 (emphasis added).

> In Shaker, a city board of zoning appeals would, without a hearing, determine
that it did not have jurisdiction over an applicant’s request for a building permit.
In the R.C. Chapter 2506 appeal, the common pleas court not only rejected the
city’s jurisdiction argument but proceeded to find for the applicant on the merits.
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The Board of Review for the City of Cleveland ("Board”} issued a written decision
in this case containing its three rulings therein (Merit Brief of Appellant, Appx. 1-13).
When AT&T appealed the Board's entire decision was brought before the Court of
Common Pleas. The Common Pleas Court clearly had jurisdiction over all three rulings
by the Board therein.

V. The purpose of a notice of appeal is to inform the opposing party and to give
notice to the administrative agency.

The Court recently discussed the purpose of a notice of appeal in an
administrative-related appeal in Welsh Development Co.v. Warren Cty. Regional
Planning Cormm. (2011), 128 Ohio St.3d 471, 946 N.E.2d 216, 2011-Ohio-1604. In that
case, the Court noted that it “ha[d] long held that the purpose of a notice of appeal is
to inform the opposing party of the taking of an appeal.” 128 Ohio St.3d at 477, 946
N.E.2d at 222, 2011-Ohio-1604 at 29. The Court explained that another “purpose of
R.C. 2505.04 is to give timely notice of the appeal to the administrative agency.” 128
Ohio St.3d at 479, 946 N.E.2d at 224, 2011-Ohio-1604 at 940. There is no dispute here
that the notice of appeal that was filed in this case served both purposes: it informed
AT&T's opposing party, the Tax Administrator, that an appeal of the Board’s final order
was being taken and it timely notified the Board of such.

VI. There can be no doubt that the opposing but non-appealing party in the
administrative proceeding remains “adverse” in R.C. Chapter 2506 appeal.

Paragraph one of the syllabus in the Court’s 7homas case was referenced earlier;

paragraph two shouid be referenced as well. It stated as follows:

Those freeholders and electors of an area in a township,
who sign a petition for filing with the township trustees for
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incorporation of that area as a village, are parties to the

proceeding before those township trustees; and, on appeal

from an order of such township trustees favorable to such

petitioners, they become parties in the Common Pleas Court

appeal proceedings, whether or not named or designated as

appellees in the notice of appeal.
15 Ohio St.2d 177, 239 N.E.2d 26, 27, paragraph two of the syllabus. The Court would
find that these township freeholders and electors “would be parties to the Common
Pleas Court appeal” because they were “adverse and necessary parties.” Id. at 181,
239 N.E.2d at 29. Following 7hornas, the Court held in Gold Coast Realty, Inc. v. Board
of Zoning Appeals (1971), 26 Ohio St.2d 37, 268 N.E.2d 280 that a party who
participates in the administrative proceeding below remains “adverse and necessary” in
further appeal to the court of common pleas under Chapter 2506 even though not
named as such in appellant’s notice of appeal filed therein. Clearly, a party who
participates in the administrative proceeding below and is actually named in the notice
of appeal must be considered “adverse and necessary” in a Chapter 2506 appeal to the
court of common pleas as well. See /d. at paragraph one of the syllabus (*Where an
appeal is filed from a decision of a municipal commissioner of building to the
municipality’s board of zoning appeals, either the municipality or its commissioner of
building is a party adverse to the appellant and necessary to the appeal”).

Another observation regarding 7homas would seem especially noteworthy here,

In 7homas, apparently none of the electors and freeholders who signed the petition

participated in fﬁerrbfdééedirhés before the common bléés court. After the common
pleas court reversed the trustees’ decision in the electors and freeholders’ favor, one of

the electors/freeholders would appeal to the court of appeals which would dismiss the
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case since the elector/freeholder had not participated in the common pleas court
proceedings. This Court would reverse finding that the freeholder/elector could appeal
from the judgment of the common pleas court, see 15 Ohio St.2d at 182, 239 N.E.2d at
30, and further that he could “appeal not only on his own behalf but on behalf of all the
petitioners” relying initially on (i) the fact that R.C. 2506.03 provided that “[t]he hearing
of such appeal shall proceed as in the trial of a civil action” and then (ii) on the
predecessor to Ohio Civ. R. 23 (former R.C. 2307.21) dealing with class actions. See 15
Ohio St.2d at 183, 239 N.E.2d at 30.

The Tax Administrator was an “adverse” party to this appeal which brought the
Board's final decision before the Common Pleas Court for review. Why wouldn't he
have a right to contest these issues that were adverse to him where his opponent
appealed? Is this situation any different from the one where a plaintiff files a complaint
against a party who may be able to assert a counterclaim?

VII. There is no requirement of briefs or assignments of error because a R.C. Chapter
2506 appeal is not a traditional error proceeding.

ATR&T states on page 22 of its brief to this Court that it is "unclear what the
point” is that there is no requirement of briefs or assignments of error in a R.C. Chapter
2506 appeal. The point is that a Chapter 2506 appeal is not a traditional error
proceeding where there is an appellate rule that provides “The appeal shall be

determined on its merits on the assignments of error set forth in the briefs required by

Rule 16[.]" See App. R. 12. See also App. R. 16.

-18-



VIII. Local rules of court can properly give both parties in R.C. Chapter 2506 appeal
an unqualified right to assert assignments of error.

Where did AT&T’s right to assert assignments of error come from? It came from
the same place that the Tax Administrator’s right came from—namely, the local rules.
That courts can make such rules seem well established. See Section 5(B), Article 1V,
Ohio Constitution. It should be noted that former R.C. 2505.45 specifically mandated
that the courts of common pleas “shall make rules not inconsistent with the laws of this
state.” (Appx. 5.) As shown, a number of common courts have made such rules
specifically to deal with administrative appeals. Such rules clearly give appellees an
unqualified right to assert cross-assignments of error.

- IX.  ATAT cites to cases involving R.C. 2505.22 although it has conceded that statute
is inapplicable to an appeal of an administrative order.

Both parties agree that R.C. 2505.22, which allows an appellee to file
assignments of error even where such appellee has not filed a notice of appeal, is
inapplicable to an administrative appeal. This statute reads:

In connection with an appeal of a fina/ order, judgment, or
decree of a court, assignments of error may be filed by an
appellee who does not appeal, which assignments shall be
passed upon by a reviewing court before the final order,
judgment, or decree is reversed in whole or in part, The

time within which assignments of error by an appellee may

be filed shall be fixed by rule of court. (Emphasis added).

As AT&T properly noted in its appellate brief filed with the Court of Appeals:

[Bly its very terms, R.C. 2505.22 is not applicable to

administrative appeals. That statute does authorize the
filing of limited assignments of error by an appellee, but only
‘[iin connection with an appeal of a final order, judgment, or
decree of a court[.]’ Unlike other sections of R.C. Chapter
2505, see, e.g., R.C. 2505.01, 2505.03, 2505.04, and
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2505.05, R.C. 2505.22 does not contain any reference to

final orders or decisions of an administrative officer, board or

other body.
(Brief of Appellant AT&T Communications of Ohio at p. 20). Despite AT&T's concession,
it cites to cases such as Parfon v. Weilnea (1959), 169 Ohio St. 145 and Duracote Corp.
v. Goodyear Tire & Rubber Co. (1993), 2 Ohio St.3d 160, 443 N.E.2d 184 on page 15 of
its brief to this Court although they are based on that statute and therefore clearly
inapposite.ﬁ_ Moreover, the suggestion by the Court of Appeals below that the local rule

must be interpreted consistent with this provision was clearly misguided.

X. The Tax Administrator was deprived of judicial review on two rulings by the
Board over which the Common Pleas Court had jurisdiction.

Under R.C. Chapter 2506, every final order may be reviewed. The Court of
Appeals decision improperly denied access to that review in violation of Section 16,
Article I of the Ohio Constitution under its misguided belief that the local rule had to be
interpreted consistent with R.C. 2505.22 that pertains to a traditional error proceeding.

CONCLUSION

For the reasons set forth in the Merit Brief and this Reply Brief, the decision
below must be reversed.

Respectfully submitted,

Barbara A. Langhenry, Esq., #0038838
Interim Director of Law

_ ©
By: M»%{;
o ndat! Bickerstaff, Esqg., #0052101

Assistant Director of Law

The same is true of the federai cases it cites on page 16 as they embody this
same principle.
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otherwise provided for, shall be entitled to reccive from
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” iction, in all crses cognizable by a_court of chancery, courts
theitle of land isin guestion, or the sun or matter -

pute exreeds »ne thousand dollars, and appellate jur-

tion inall cases, regolarly brought before them from

b chancery decistons of the courts of ommon pleas.

wec, 3 - That all applicants to the chancery side of eithe

reduced
of the si
arose, wh
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§2505.45

COURTS—APPELLATE -~ 4

presented and acted upon in the court in which the
mistake, neglect, or omission cecurred,
HISTORY: GC § 1222344y 118 v 104(114), § 1, ESF 10-1-53,

Analogows to former GC § 18980,
Research Alds
Harmless and prejudicial error:
O-Jus3d: Appel R § 619 .

Am-Jurfd: AKE §§ 308, 843, 644, 818, 037

§ 2505.43 Premature judgment deemed
clerical orror. (GC § 12223-45)

Rendering fudgment before the action stood for
trial according to Titles XXIIT [23), XXV [25), and
XXVII [27) of the Revised Code shall be deemed a
clerical error.

HISTORY) GC § 12993-45; 118 v 104114), § ). Eff 10-1.53.

Analogous to former GC § 13281,

Research Alds

s 68
Ain-]ur?dlcull&l! g 818

; 13222&%5.44 Transeripts of proceedings. (GG

Courts may cumpell é\-;nscdpts of pmMnf;

cantaining a judgment or final order sought to

reversed, to be furnished, completed, or perfected.
HISTORY: GC § 12593-46; 126 v 104134}, § 1, Eff 10-1-53,
I

Analogous to former GC § 19882,

Cross-References to Related Sections
Transeript to be furnished to ndigent criminal defendant,
RC § 2053.03.

CASE NOTES AND OAG

X, The provisions of RC § 2505.44 simply power In
the court to compel transeripts to be furnished, and pro-
vida no basis upon which the court could amend or add to
the bill of exceptions: Brewer v, Brewer, 117 App 263, 24
0024 60, 192 NE2d 108.

§ 2505.45 Power of courts to make rules,
(GC § 12293-47)

The supreme court may make and publish rules
with respect to the procedure in the supreme court
not Inconsistent with the laws of the state,

The several judges of the courts of common pleas .
and the courts of appeals shall make rules, not in-
consistent with the Iaws of the state, for regulating
the practice and conducting the business of their
respective courts, which they shall submit to the
supreme court. The supreme court may alter and
amend such rules and make other rules necessary for
regulating the proceedings In any court.

FISTORY: GC § 13293-47; 118 v 104(114), § }. Eff 10-1.53.

Editor’s Note A
Seo OConst art TV, § 5. As to the relationship between
statites and Rules, see Publisher’s Note, page v.

Ohlo Rules _
For the local rules of the varivus courts of appeals, see
Govainne The Covnrs oF Onro {(Anderson,

Rurxs
published annually).
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