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IN THE SUPREME COURT OF OHIO

DISCIPLINARY COUNSEL,

RELATOR,
CASE NO. 2010-2021

VS.

PERCY SQUIRE,

RESPONDENT.

MOTION OF RESPONDENT PERCY SQUIRE FOR RECONSIDERATION AND
AN IMMEDIATE STAY OF SUSPENSION

On November 3, 2011, this Supreme. Court issued an Order and Slip Opinion

indefinitely suspending Respondent from practicing law in Ohio, at the urging of Relator,

who appealed from the lesser suspension issued below. Although this Supreme Court

ruled on Relator's appellate issues, it neglected to issue any ruling on Respondent's

appeal of the denial below of his motion to disqualify Relator in this case for misconduct,

conflict of interest, etc. Respondent does not herein repeat the arguments below or in his

briefing in support of his motion to disqualify, but incorporates them herein. Respondent

does, herein, observe that among Relator's acts of misconduct was to obtain the principal

evidence upon which this Supreme Court's indefinite suspension was based. The

deposition testimony of Mark lay - obtained at a deposition from which Respondent was

excluded from participating as had been agreed, and at which Relator extracted privileged

information from the unrepresented Mr. Lay, without ever notifying Mr. Lay of the

existence of the attorney-client privilege or his right not to answer. For the reasons stated

herein, this Supreme Court should reconsider its prior ruling in this case, and upon
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reconsideration should: (a) rule upon Respondent's motion to disqualify, and b) vacate or

reduce Respondent's suspension consistent with the properly admitted evidence.

1. INTRODUCTION

In accordance with the provisions of S. Ct. Prac. R. 11.2, Respondent, Percy

Squire, respectfully moves for reconsideration of the November 3, 2011 Order ("Order")

entered in this matter indefinitely suspending Respondent from the practice of law in

Ohio. Reconsideration should be granted for the following reasons:

1. The Order (and accompanying Opinion) failed to rule upon Respondent's own

appeal to the Ohio Supreme Court from the November 19, 2009 decision of the Hearing

Panel overruling Respondent's motion to disqualify Relator, Jonathan Coughlan, on

grounds of misconduct, conflict of interest, vindictive prosecution and overzealousness.

See, Exhibit A. The motion to disqualify was renewed prior to the commencement of

evidentiary proceedings before the Hearing Panel on May 5, 2010. See, Exhibit B. The

motion was raised again within Respondent's Summation filed with the Panel on July 9,

2010.

The motion to disqualify Relator for misconduct, vindictiveness, conflict of

interest, and overzealousness was raised for a fourth time in Respondent's answer brief

filed in the Ohio Supreme Court on February 8, 2011, specific permission having been

granted by Court Order on March 17, 2011 to include the motion to disqualify and Panel

decision overruling it as part of Respondent's Answer in this case. See, Exhibit C.

2. Respondent also seeks reconsideration for the reason the record on this action

has been tainted by evidence obtained by Relator in violation of the attorney-client

privilege, further evidencing Relator's prosecutional misconduct and overzealousness.



Footnote 3(c) in the majority Opinion acknowledged that Respondent's motion to

disqualify Relator "is already in the record." Notwithstanding, this explicit reference to

the Motion to Disqualify and its arguments, the November 3, 2011 Opinion contains no

findings, conclusions or ruling of any nature concerning the motion to disqualify, on key

appellate issue that was before the Court.

Reconsideration should be granted here for the reason Relator's assignments of

error were fully addressed by the Court, but issues raised by Respondent's motion to

disqualify were ignored. Moreover, key evidence relied upon by the Court in arriving at

its November 3, 2011 decision was the product of misconduct by Mr. Coughlan. The

disparate treatment accorded by the Court to issues raised by Relator versus issues raised

by Respondent and the impact of the Court's treatment of Respondent's objections has so

affected the record in this matter as to render it infirm from a due process standpoint,

operated to deny Respondent a fair hearing and warrants reconsideration of the Order and

an immediate stay of Respondent's suspension pending further proceedings.

II. CONDUCT OF RELATOR AFTER THE FILING OF THE MOTION TO
DISOUALIFY FURTHER EVIDENCES THAT MOTION'S MERIT

a. Discovery Abuse

In this action Relator obtained evidence prejudicial to Respondent by abusing the

Ohio Rules of Professional Conduct and Ohio Revised Code provisions concerning

attorney-client connnunication. In this connection, the Ohio Rules of Professional

Conduct state:

Rule 4.2: Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject
of the representation with a person the lawyer knows to be represented by
another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order.



Here Relator contacted and interviewed, and in the case of Mark Lay, conducted the

deposition of a client of Respondent without obtaining a waiver of the attorney-client

privilege. Relator then elicited evidence protected by the privilege from each client. This

practice is prohibited by Ohio law which provides, in pertinent part:

{¶9} Ohio's codification of the attomey-client privilege appears in R.C.
2317.02(A), which provides, "An attomey [shall not testify] concerning a
communication made to the attorney by a client in that relation or the
attomey's advice to a client except that the attomey may testify by express
consent of the client." The privilege belongs not to the attorney but to the
client. Frank W. Scaefer Inc. v. C . Garfield Mitchell Agency. Inc.,
(1992), 832 Ohio App.3d 322, 329, 612 N.E.2d 442. This court has held
that R.C. 2317.02(A) "provides the exclusive means by which privileged
communications directly between an attorney and a client can be waived."
State v. McDermott, (1995), 72 Ohio St.3d 570, 651 N.E.2d 985, syllabus.

Allen County Bar Asso. V. Williams, (2002) 95 Ohio St.3d 160. (Emphasis added.)

"The privilege cannot be waived by the attorney. The option to disclose confidential

communications rests with the client, and may only be exercised by the client or the

clients personal representative. Woyczynski v. Wolf, 11 Ohio App.3d 226 (Cuyahoga

County App. Ct. 1983). Citing, Taylor v. Sheldon, (1961), 172 Ohio St. 118, 15, Ohio

Ops.2d 206.

Ohio Courts have stated:

[There are]

The two exceptions contained in R.C. 2317.02(A), express waiver and
client testifying about the privileged matter, are the only two methods by
which the privilege may be waived. State v. McDermott, (1995), 72 Ohio
St.3d 570, 572, 651 N.E.2d 985, 987. In order to determine whether the
privilege should apply, we must balance the public's interest in
confidentiality against the need for discovery in the efficient administration
of justice. Henneman v. Toledo, (1988), 35, Ohio St.3d 241, 245-246, 520,
N.E.2d 207, 211-212. Cross examination testimony is not voluntary, "as
the client and his counsel do not have control of the questions or the
information which is to be elicited." Tandon v. Tandon (Dec. 27, 2999),
Jefferson App. No. 99 JE 36, unreported, at 3, 1999 WL 1279162.



Ohio courts have concluded that testimony given on cross examination is not

voluntary testimony and does not constitute a waiver of the privilege under R.C. 2317.02.

See, Carver v. Deerfield Township, 742 N.E.2d 1182, 1190 (Portage County App. Court

(2000)). Here Relator made contact with persons represented by Respondent, (Curtis

Jewell, Patrick Prout, Bishop Wager and Mark Lay), but failed to obtain waivers of the

attorney-client privilege, and obtain evidence used in the disciplinary proceeding against

Respondent. This is clear misconduct.

For example, without ever advising Mr. Lay that he owned the attorney-client

privilege, or that Mr. Lay had the right not to answer certain questions in light of his

privilege, Relator asked Mr. Lay:

• The details of his fee arrangements (including Respondent) with the law firms

representing him in his criminal appeal, while the appeal was still pending

(facts which Mr. Lay would not want the government to know). Lay Tr. pp.

14-15; 20-21.

• Respondent's legal advice to Mr. Lay concerning the prospects for success in

the criminal appeal. Lay Tr. pp. 15-16.

• Communications between Respondent and Mr. Lay concerning the $113,228

fund. Lay Tr. pp. 22-24.

• Communications by Mr. Lay to his attomey about Mr. Lay's relationships or

debts owed to DJM Capital, LLC, PMC, and Kelley Settles. Lay Tr. pp. 26-

34.

This improperly obtained evidence became the focal point of the Order and

accompanying Opinion.



b. Depositions

There were three depositions taken in this case, the depositions of (1) Antoine

Smalls - Operations Manager for MDL Capital and Trustee of the $280,000.00 Mark D.

Lay Defense and Welfare Fund; (2) Mark D. Lay - an active client of Respondent, and

(3) Respondent. All depositions were taken after the discovery cutoff without leave of

court.

On February 17, 2010, Relator informed Respondent by letter, Exhibit G, that he

intended to take the trial deposition of George Riley on April 12, 2010 and Mark Lay,

April 19, 2010. Id. Respondent had notified Relator in writing on February 12, 2010 that

if a deposition of Mark Lay was required, "[Respondent] would like to be present"

"Exhibit H" (emphasis added).

On February 18, 2010 Relator advised Respondent that he would get back to him

with the exact time for the deposition of Mark Lay on April 19 and Mike Riley on April

12. See, Exhibit I. On February 19, 2010 Respondent advised Relator that he desired to

avoid the expense. of a trip to New Jersey for the Lay deposition, and inquired if there

was another means to arrange Mr. Lay's testimony. Respondent indicated that he may be

willing to "stipulate to Mr. Lay's testimony." See, Exhibit J.

On April 7, 2010, the discovery deposition of Respondent was taken in

Columbus, Ohio. On April 16, 2010, the trial deposition of Antoine Smalls was taken in

Akron, Ohio. Mr. Smalls, a Pittsburgh, Pennsylvania resident traveled to Akron for the

deposition. Relator also traveled to Akron. Respondent participated by telephone, per

agreement of the parties. See, Stipulated Trial Exhibit 75, for Smalls deposition

transcript.



No deposition was taken of Mike Riley.

On Monday, April 19, 2010, Respondent informed Relator, in writing, that he

could not arrange to physically be present for Mr. Lay's trial deposition at Ft. Dix., New

Jersey on Wednesday, April 19, 2010. Respondent requested that Relator "provide ma

with a call in number as was done for the trial deposition of Mr. Smalls.°" See, Exhibit K.

(Emphasis added.) Relator responded to Respondent's Request as follows:

Dear Mr. Squire:

I am in receipt of your letter dated April 19, 2010. This is the first that I
have been advised that you do not intend to be present at Mr. Lays'
deposition this Wednesday. I understand your interest in participating by
way of a telephone conference call-in. However, please be advised that I
cannot assure you of this since I do not control nor have a way to be
assured that the federal correctional facility at Ft. Dix will have the
equipment and /or the willingness to allow us to do this on such short

notice.

I have spoken with the counselor at Ft. Dix who is in charge of arranging
this deposition, he has indicated he does not know if he will be able to
obtain the equipment and permission for you to participate by
teleconference on such short notice. He is going to make a request of the
legal counsel there, and if it is permissible and available, he will have it in
the meeting room where we are conducting the deposition. If the
institution is unable to provide the equipment necessary for you to
participate by teleconference, please be advised that it is my intention to
proceed with the trial deposition of Mr. Lay as this matter has been
scheduled for some period of time.and we have a hearing coming up in a
few weeks. It will not be possible for me to reschedule all of this to a

future date.

Sincerely yours,
s/Jonathan E. Coughlan

Respondent did not agree for the deposition of Mr. Lay to go forward if not able

to participate.



On April 21, 2010, prior to commencing the Lay deposition, Relator placed the

following on the record:

MR. COUGHLAN: Before we start I would like to state for the record that
this is the trial deposition of Mark Lay in the matter of ODC, the Office of
Disciplinary Counsel, versus Percy Squire, and the file number is 09 dash
023, before the Board of Commissioners on Grievances and Discipline of

the Supreme Court of Ohio.

Mr. Squire was advised and agreed to this deposition. He was advised on
February 17, 2010. Two days ago he indicated that he would not be able
to be present, and asked if he could participate by telephone conference

call.

I made a request along those lines of the staff here and was advised today
that that would not be possible. Mr. Percy Squire has been advised by my
office that we can't allow the - the facility didn't allow him to do that

today.

He understood by letter from me this week that we're going to proceed
with the deposition. Please swear in the witness.

Relator failed to state on the record that on February 19, 2010, Respondent

requested that counsel had agreed to an alternative to travelling to Ft. Dix and that on

April 16, 2010, the parties had likewise conducted a trial deposition with Respondent

participating by telephone. It was always known by Relator that Respondent intended to

participate in Mr. Lay's deposition. Respondent believed that the Lay deposition was

being taken by agreement. Although Relator stated his intention to proceed with the

deposition in his April 19, 2010 correspondence, at no time did Respondent agree to

Mark Lay's deposition going forward without being present or on the telephone. Further,

neither in his pre-deposition letter to Respondent nor in his preliminary statement on the

record did the Relator have the unilateral power to vitiate an agreement with counsel,

deny Mr. Lay his right to deposition counsel, and to strip Mr. Lay of his attorney-client

privilege - all because "we have a hearing coming up in a few weeks."



Relator proceeded improperly to interrogate Mr. Lay on April 21, 2011, in part

about privileged communications with Respondent, without receiving a waiver of the

attorney-client privilege or even advising the unrepresented Mr. Lay on the record that he

did not have to respond to questions that would reveal any confidential discussions

between Mr. Lay and Respondent. Relator questioned Mr. Lay extensively concerning

privileged communications. This was a violation of Rule 4.2 of the Ohio Rules of

Professional Conduct.

c. Attorney-Client Privile¢e

In this case Relator did not obtain any waivers of the Attorney-Client privilege

from Respondent's clients, except from Mr. Riley, who was privately interviewed by

Relator.

Under Gov. Bar. Rule V. Sec. 4(c)(3), Relator is empowered and required to

investigate any matter filed with him or that comes to his attention. However, Relator is

not permitted, as he did not repeatedly here, to make direct contact with clients he knows

to be represented and obtain evidence concerning privileged issues, such as fee

arrangements and discussions concerning the substance of legal work performed, without

obtaining a privilege waiver. See, Rule Prof. Conduct 4.2.

It is especially egregious where there, as here, the person engaging in these serial

violations of Rule 4.2 is the state Disciplinary Counsel. This conduct is evidence of the

overzealousness and a win-at-all costs attitude that is the subject of Respondent's motion

to disqualify. In point of fact:

The [Prosecutor] is the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to govern impartially is
as compelling as its obligation to govern at all; and whose interest,
therefore, in a...prosecution is not that it shall win a case, but that justice
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shall be done. As such, he is in a peculiar and very definite sense the
servant of the law, the twofold aim of which is that guilt shall not escape
or innocence suffer. He may prosecute with earnestness and vigor- indeed,
he should do so. But, while he may strike hard blows, he is not at liberty to
strike foul ones. It is as much his duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to use every legitimate

means to bring about a just one.

Berger v. United States, 295 U.S. 78, 88 (1935). (Emphasis added.)

it is the responsibility ... of the [prosecution] to create a culture where
`win-at-any-cost' prosecution is not permitted... It is equally important
that the courts of the United States must let it be known that, when
substantial abuses occur, sanctions will be imposed to make the rest of

non-compliance too costly.

United States v. Shaygan, 661 F.Supp.2d 1289, 1292 (S.D. Fla. 2009)

(Emphasis added.)

By reason of Relator's overzealousness and misconduct, justice was not done in

this case and Respondent was denied a fair hearing that comported with minimum due

process standards. Relator based all claims against Respondent, except those brought by

Mike Riley, on information obtained in violation of the attorney-client privilege, as no

waivers were obtained.

d. Respondent's Opposition Before the Hearing Panel to Use of Lay

Deposition

In his Summation before the Panel, Respondent requested that the record be

opened to permit the introduction of Mr. Lay's declaration under 28 U.S.C. 1746 to rebut

the inappropriate inferences being drawn by Relator from the testimony given in Lay's

deposition taken in violation of: 1) a prior agreement with counsel, 2) Mr. Lay's right to

deposition counsel, and 3) Mr. Lay's attorney-client privilege. Specifically on p. 18 of

Respondent's Panel Summation, it states: "Please review Mr. Lay's Declaration at

Exhibit B, which is offered herein by reason of the inability of the undersigned to

examine Mr. Lay at his deposition upon oral examination." (Emphasis added.)
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Respondent also moved to reopen record for purposes of admitting Mr. Lay's

Declarationl.

Respondent stated:

Mr. Lay's declaration goes to the very heart of Relator's claims against me.
The declaration is relevant to what I was authorized to charge Mr. Lay for
legal services, when I was authorized to withdraw money from the La
Legal Defense and Welfare accounts, how much work I performed and
most iMportantly whether I en a ed in fraudulent or deceitful conduct...

Relator has tried to create the impression that I received on April 23, 2008,
$113,216.58 in settlement proceeds, that I did not advise Mr. Lay of
receiving. Relator further argues that I began to use this $113,216.58
without Mr. Lay's knowledge. Relator has argued in effect that I was
counsel in an action, received settlement proceeds, and did not advise the
client. Mr. Lay's declaration traverses the theory advanced by Relator.

As reflected in Stipulated Exhibit 55, 1 was not counsel in the action from
which the $113.216.58 emanated. The $113.216.58 was wired to me at the
direction of MDL Capital, the owner of the proceeds. I didnot represent
either MDL Capital or Mr. Lay in the underlying case. The emails
attached to Exhibit 55 make it clear that Mr. Lay was copied on all

correspondence related to this transfer.

It is respectfully requested that the evidence be reopened for the takinQ of
Mr. La 's deposition upon oral examination or in the alternative that his
declaration be considered to rebut Relator's allegation that I withdrew
funds from the Lay Defense and Welfare Funds wrthout proper authortty.

Neither Messrs. Smalls nor Lay support Relator's claim in this respect and

the declaration is further contrary evidence.

Respondents Answer brief in the Ohio Supreme Court states:

In this connection please review Mr. La 's Declaration at Exhibit B,
which is offered herein by reason of the inability of the undersigned to
examine Mr Lay at his deposition upon oral examinatron. Mr. Lay's
declaration places my relationship with him into its full context, not the

limited attorney-client context advanced by Relator.

' Mr. Lay's declaration can not be considered a voluntary waiver of the attomey-client privilege for the

reason the Panel did not admit it and the Supreme Court stated 28 U.S.C.§1746 declarations are not

recognized under Ohio law as a substitute for an affidavit. The declaration has been given no legal effect in
this proceeding. If it is considered a waiver, then its contents should also be admitted to rebut the incorrect

inferences drawn by the Court and Panel from Mr. Lay's deposition.
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Answer brief at 18.

The Answer brief also states:

Relator has also alleged that I received settlement proceeds in April 2008,
of which Mr. Lay was unaware and that I failed to prepare a settlement

statement and related required fmancial records.

Relator's allegation is erroneous. Review of Stipulated Exhibit 55
establishes that starting as early as February 7, 2008 inltireskaol.com was
copied on all emails to Mr. Hakki concerning the holdback proceeds.
mltires aol.com is Mark Za's email address that he used after the
closing of operations at MDL Cayital. Mr. Lay endeavored to start a tire
recycling business in his home town following his trial. He used
mlireskaol.com as the email address. Stipulated Exhibit 55 also makes
clear I was not counsel in connection with the resolution of the ASIL

insurance claim.

Se.e Exhibit M. Aside from Mr. Lay's deposition testimony being obtained in violation

of the attomey-client privilege and while Lay was unrepresented, Relator and the Court in

its November 3, 2011 Opinion grossly misstate Mr. Lay's responses. In point of fact, on

page 17 of the November 3, 2011 Opinion, the Majority states:

¶42 "Lay testified that he had no knowledge of Squire's receipt of

$113,228.18 on his behalf in Apri12008."

This erroneous statement is the product of Relator making misleading statements to the

Court had Panel during the evidentiary hearing and oral argument. Contrary to Relator's

misrepresentation, Mr. Lay stated the following:

MR. COUGHLAN: Did he ever tell you about that? To your knowledge,
did he ever write to you and -- did he ever write to you about the 113,000,
I have it, and here's what I'm going to do, or tell me what to do. Did he

ever tell you about it?

MR. LAY: I know he had money in an account but it was to -- basically it
was to pay for legal bills and things of that nature, so no, I never got a
formal letter saying I'm going to do this or that.

Q: Do you understand that he would pay his own legal fees out of monies

he was holding for you?
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A: I mean, I can't really answer that question because he was doing -- he's
done a lot for me, and we didn't have a formal, arrangement to say to do

this or that, so I can't answer that really.

Q: Okay.

A: I'm being as open as possible.

Q: I understand. You knew he was holding some money for you, right? Is

that fair?

A: Yes.

Aside from inquiring of Mr. Lay without advising him of his privilege of

confidentiality, Relator adduced testimony about the $113,288.18 legal fees fund that

directly contradicted what he later reported to the Panel and Court. Mr. Lay stated he

knew Respondent was holding funds for legal fees.

The emails at Exhibit M also buttress this fact. Mr. Lay was copied as

mltireskaol.com on these emails. Notwithstanding clear evidence that Mr. Lay knew

Respondent had the $113,288.18 legal fee fund, Relator told the Court and the majority

agreed that Lay "did not know about the $113,228.18 transfer."

It is clear from the above that at all stages Respondent opposed the use of Mr.

Lay's deposition unless Mr. Lay's Declaration was also admitted. Respondent requested

to participate in Mr. Lay's deposition. Mr. Lay was deposed pursuant to an agreement

that required Respondent presence. Respondent never agreed to Mr. Lay's testifying in

Respondent's absence or in violation of the attorney-client privilege.

By reason of Relator's serial misconduct, the record here is infirm. Relator's

violation of Ohio Disciplinary Rule 4.2 has affected this proceeding to a point that

Respondent has been denied a fair hearing. The appropriate remedy here is to reconsider

this Supreme Court's prior ruling and upon reconsideration to vacate or reduce
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Respondent's indefinite suspension because of Relator's misconduct, including, the fact

that the Lay deposition and all client testimony except George Riley, was obtained

improperly by Relator.

III. MOTION FOR RECONSIDERATION

It is well settled in Ohio that:

This court has invoked the reconsideration procedures set forth in S.Ct.
Prac. R. XI to "correct decisions which, upon reflection, are deemed to
have been made in error." State ex rel. Huebner v. W. Jefferson Villale
Counsel, (1995), 75 Ohio St. 3d 381, 383, 662 N.E.2d 339, 341.

Buckeye Community Hope Foundation et al. v. City of Cuvahoga Falls, et al., (1998) 82

Ohio St.3d 539. Also see, State ex rel. Shemo et al. v. City of Mayfield Heights, (2002)

96 Ohio St.3d 379.

The November 3, 2011 Opinion in this case was made in error by reason of the

failure to consider Respondent's allegations of prosecutorial misconduct. The

misconduct included obtaining evidence in violation of the attorney-client privilege,

violating Ohio R, Prof. C. 4.2, failing to produce exculpatory information, and misstating

the deposition testimony of Mark Lay concerning whether he was aware of the transfer of

funds to Respondent.

Relator mislead the Court by stating Respondent kept no records and had failed to

produce a single bill or receipt to substantiate his testimony that funds were used for

client purposes. Enclosed at Exhibit N are copies of records from Stipulated Exhibits 20

and 21, which contain cancelled checks, wire transfer receipts, etc. which contradict the

blatantly erroneous statement that Respondent had no records of payments being made on

behalf of a client. This erroneous statement on page 13 of the November 3, 2011 Opinion

15



is also the product of improper oral argument by Respondent and another example of

misconduct.

IV. MOTION TO DISQUALIFY

Reconsideration has been requested here for the reason the Court failed to address

Respondent's Motion to Disqualify and Relator's misconduct. In footnote 3(c) to the

November 3, 2011 Opinion, the majority states in one breath that Respondent's Motion to

Disqualify, is already a part of the record, then in the next breath states that the

attachments to Respondent's Answer brief are being stricken.

Since the motion to disqualify was already a part of the record and Respondent

has requested an appeal from the Panel Order denying it, the Court has failed to accord

fair appellate review to Respondent.

On November 19, 2009, the Panel denied Respondent's motion to disqualify

Relator. The motion to disqualify was predicated upon the pendency of litigation against

Relator in which Respondent was counsel involving claims advanced by Relator against

Respondent's spouse, a. former Franklin County Conunon Pleas Judge. Respondent

sought through attachment A to his Answer brief to appeal the Panel's denial of the

motion to disqualify. No opportunity to appeal was otherwise accorded to Respondent.

In this matter the State has afforded Relator the right to appeal.

The United States Supreme Court has stated that when a state affords a party a

right to appeal, Equal Protection and Due Process require that this right be extended to all

parties. See, Griffin v. Illinois, 351 U.S. 12 (1956).

Griffin states in relevant part:

In this tradition, our own constitutional guaranties of due process and equal
protection both call for procedures in criminal trials which allow no
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invidious discriminations between persons and different groups of persons.
Both equal protection and due process emphasize the central aim of our
entire judicial system -- all people charged with crime must, so far as the
law is concerned, "stand on an equality before the bar of justice in every
American court." Chambers v. Florida, 309 U. S. 227, 309 U. S. 241. See

also Yick Wo v. Hopkins, 118 U. S. 356, 118 U. S. 369. [Footnote 11^

It is true that a State is not required by the Federal Constitution to provide
appellate courts or a right to appellate review at all. See, e.g., McKane v.

Dursto 153 U. S. 684, 153 U. S. 687-688. But that is not to say that a
State that does grant appellate review can do so in a way that discriminates
against some convicted defendants on account of their poverty. Appellate
review has now become an integral part of the Illinois trial system for
finally adjudicating the guilt or innocence of a defendant. Consequently at
all stages of the proceedings, the Due Process and Equal Protection Clauses
protect persons like petitioners from invidious discriminations. See Cole v.
Arkansas, 333 U. S. 196, 333 U. S. 201; Dowd v. United States ex rel.
Cook, 340 U. S. 206, 340 U. S. 208; Cochran v. Kansas, 316 U. S. 255, 316
U. S. 257; Frank v. Mangam, 237 U. S. 309, 237 U. S. 327.

V . CONCLUSION AND REOUEST FOR IMMEDIATE STAY

For the reasons set forth above all evidence obtained improperly by Relator

should be excluded from the record unless Mr. Lay's Declaration is accepted. Moreover,

by reason of the serial abuses by Relator discussed above, reconsideration should be

granted, the November 3, 2011 Order and Opinion vacated, and the suspension of

Respondent should be immediately stayed pending determination of the Motion for

Reconsideration. Upon reconsideration, Respondent's suspension should be vacated or

reduced.

Failure to order a stay will cause irreparable harm to Respondent. Respondent has

practiced for 30 years with no harm to the public. Granting an immediate stay given the

infirmity in the record and due process guarantees is the just and equitable course of

action. See, Mapp v. Ohio, 367 U.S. 643 (1961) (All evidence obtained unlawfully is

inadmissible).
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Respectfully submitted,

6.--t^ ('^sj
William C. Wilkinson, Esq. (0033228)
341 S. Third Street, Suite 101
Columbus, Ohio 43215
614-224-6527 Telephone
614-224-6529 Facsimile

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the forgoing was served via email

November 14, 2011, upon the followin,g:

Jonathan E. Coughlan, Esq. (0026424)
Disciplinary Counsel
Supreme Court of Ohio
250 Civic Center Drive, Suite 325
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JonathanCoughlangsc.ohio.gov

William C. Wilkinson, Esq. (0033228)
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BEFORE THE BOARD OF CO1VMUSSIONERS

GRIEVANCES OAND DISCIPLINE ^^^ ED
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THE SUPREME COURT OF OHIO 9 2009
80ASOOc° CONiWSS#OfVERS

ON'GR€EUANCES ^ qlS( IpL{NF

In Re:

Complaintagainst: . Case No. 09-023
Percy Squire,

Respondent

Disciplinary Counsel,
ENTRY

Relator

*+er*^^^s

Respondent has filed, pro se, his "MOTION TO DISMISS TO

DISQUALIFY COUNSEL AND FOR A PROTECTIVE ORDER AND

MEMORANDUM IN SUPPORT." Relator has filed his Answer to respondent's

motion. Respondent has filed his Reply.

Respondent asserts that relator has engaged in vindictive prosecution andtor

selective enforcement in the prosecution of this case. He seeks dismissal of the

amended com.plaint filed by respondent, or in the alternative, to disqualify relator

citing a conflict of interest arising from a case filed against relator by respondent's

wife, Carole Squire, in the federal district court. Respondent also seeks dismissal

of Count 3 of the Amended Complaint for failure to state a claim.

EXHIBIT

^ A





BEFORE THC BOARD OF COAIMISSIO -NM

In re:

. Complaint against

ON GRIEVANCES AND DISCIPLINE OF
TEE SUPREME COURT OF OHIO

Percy Squiu'e, Esq.
514 South High Street
Columbus, Ohio 43215

Attorney Registration No. (0022010)

Respondent,

Discipliunary Counsel
250 Civic Center Drive, Suite 325
Columbus, Ohio; 43215

FILED :
MAY 4 `5 2010

BOARII OF CQMM15SIONERS
ON ,(`RteMES & DISCIi'LtNE

Case No. 09-023

RESPONDENT'S VERILTED
1VIOTION TO DISQUALIFY
REIATOR

Relator;

Respondent Percy SqWre, hereby renews his inotion to disqualify disciplinary Counsel

Jonathan E. C.oughlan or any of his subordinates from further prosecution of this action.

This mof on is based upon the faot that an appeal is pending in the United States Court of

Appeals for the Sixth Cirouit, Case No. 084401 wherein the undetsigned has argued that

Relator's refusal to diselose evexyone with.whom he communicated conce,rning his investigation

of the spouse of the undersigned, former Franklin Coun.ty Judge Carole Squire, was a strategy to

conceal instrnctions Relator had received from former Ohio Chief 7ustice Moyer to investigate

former Judge Squire in retatiation for her fling a formal complaint with the Chief Justica criticat

of the management of juvenile cases in Franklin County, Ohio. Litigation has been ongoing

between the parties here since 2005 and a decision from the Sixth Circuit is currently pending.



The undersign.ed fnst raised the question concerning Relatqr's motives in pursuing

former Judge Squire' in October 2005. At-that time Relator, while under oath refused to disclose

the names of everyone to whom he had spoke concerning the investigation of former Judge

Squire

The following exchange occurred in United States Aistrict Co for the S:D: Ohio on

October 6; 2005:

IvIR. SQUIRE: I would like for the court reporter tq read it back, please, because

I don't want to change it
THE-COURT: Well, it doesn't matter whether you want to change it or not, Mr.

$quire,
The question to you, Mr. Coughlan, was tlris: Are y_ou saving that there

are peonle out there who vou contaeted for information - -and I believe you
called them sources Mr. Squire - - that have not been revealed to the resoondent.

Judee Squire?
THE WTFNESS: I believe that's correct I can say for sure, Your Honor, there
are people who have talked to us. Yoij just franied it in terms of contact that we

contacted
THE COURT: Tbat's right
THE WITNESS: I believe it's correct that there may be people we've contacted
who provided information that didn't turn out to be of any significance, so we've
not provided those names. That's correct.
THE COURT: Proceed Mr. Squire.
BY 1vIR. SQUII2E:
Q. What about people who contraoted you?
A. Righ.t. That's what I just said. We did not provided the name of everyone
who may have said to usanything about this issue.
Q. But has not Judge Squire asked you for all those names?
A. No.. She's asked us for who filed the grievance.
Q. No. I3asn't she asked you-
MR. STRIGARI: Objection, Your Honor, same basis. He's asking about facts.
that are relating.to the investigation process that he has not waived at this poiut
THE COURT: Overruled:
MR. SQUIRE: Your Honor, I merely - - thank you:
THE COURT: I understand. Overnzled.
MR SQUIRE: I am asking Mr. Coughlan whether he received a request from
Ju:dge Squire for the names of all people who either were contacted by the
Diseiplinary Counsel or bontact the Disciplinary Cowisel in connection with this

investigation
THE WITNESS: Absolutely not. We were not requested to provide the names of

everybody we talked to, no.



BY MR, SQUIItE: .
^i t were you asked?

A. Well, I would have to see the Ietters, counsel, and you, apparently, don't
Feant to waive. So I can't precisely say what we were asked, but my
undexstanding is we were asked who filed the grievance, who brought this case to

you
Q, . Is it your policy, if someone asks you who contacted you, to in all cases
disclose that to the respondent?
A. If a grievance is filed, we ndtify the respondent who filed the grievance. If
it's anonymous, we say, we got an anonymous grievauce.

But no. If yaur question is, do we tell them everybod.y we talked to, no,

not at the investigation stage.
Q_ And in the event you refuse to disclose the name of a person that you've
talked to and the respondent feels that that is necessary information for theat to
knorv in order to meanirigfully respond to your letter .of inquuy or to your draft
couiplaint, is there a mechanism for the respondent to appeal your refusal? .. '
A. Our investigations are conducted on our part. The respondent doesii't
have any procedural rights, that I am aware of, during and investigation.
Q.. Do you know of any procedural opportanity for a respondent to petition
the board of grievances in advance of the time a probably cause determination is

made?
A. No, no more thau I would expeet in a crimiual case. During. a poli ce
investigati.on, you don't have a rlght to challenge it or delay it oi demand any
other special due process.

See. Exhibit A.

Although Mr. Coughlan stated there was no procedural mechanism to obtain the desired

informa.tion concerning aii individuals with whom Relator communicated, the district court and

the Sixth Circuit abstained on grounds that the desired information could. be obtained by

petitioning the Ohio Board of Commissioners on Crrievances and Discipline. When a request for

the information was fled by the undersigned with the Board, it was denied. Accordingly, the

State proceeding against former Judge Squire was permitted to proceed without Relator ever

being.reqiziied to divulge thenames of everyone, potentially including Cliief Justice Moyer, to

whom he had spoken concerning investigating former Judge Squire.

Foliowing the use of the disciplinary process to smear former Judge Squire during her

2006 reelection campaign, former Judge Squire was suspended for two years. The currently



en ' matter before the Sixth Circuit wherein the undersigned has alleged that former 7udge

Squire was denied due process of law by reason of Relator's refasal to disclose everyone to

whom he had spoken conoerning bis investigation of forna.er Judge Squire, is currently pending.

The appeal was submitted to the Sixth Circuit on b=iefs on AprIl 30,2010.

The undersigned does not contend that he is free from all impropriety in this action. It is

my contention that it is a denial of due process to permit a person who has a stake in the outcome

of a pending federal appeal,.to employ the investigatory powers of his office as a pretext to. go on

a rishing expedition into all aspects of my busines.s.

With the exception of the initial Complaint filed against me by a convicted felon with a

now known propensity to lie, See, Exhibit B, there are no witnesses 6omplaining against me and

there has been no economic loss or injury to anyone.

Relator has used the initial Complaint as a pretext to engage in a ever broadening

investigation of all aspects of my operation. This is evidenced by the constant amending of the

Complaint on his own volition, not by reason of complaints from third parties. It. is totally

inappropriate to permit a person with a stake in the outcome of periding litigation to employ the

powers of his office against a litigation adversary.

A recent example of such abuse is attached at Exhibit C.

It offends due process and creates a stench of unfaimess to simply ignore the fact that I

have alleged in open court for the past five years that Mr. Coughlan in effect abused the powers

of his, office, at the direction of persons whose names he has refused to disclose, in order to

smear former 7udge Squire duriug the 2006 general election.

The fairness of this proceeding is gravely damaged by Relatoi's role here.



. "Vindietive proseeution" is prosecution to deter or punish the exercise of a

eonstitutionally protected right. The elements of vindictive prosecution are.(1) exercise of a

protected right; (2) the prosecutor's "stake" in tire exercise of the right; (3) the unreasonableness

of theprosecutor's conduct; and presumably, (4) that the prosecution was initiated wiYh the intent

to puni:sh the plaintiff:for exercise of the.protected right. Futernick v,Surnpter Township, 78

F.3d 1051 (6' Cir.1996); United States v. Anderson, 923 F.2d 450, 453 (6ei Cir.); cert. denied,

499 U.S. 980 (1991) The relevant inquiry is whether there. is realistic likelihood of

vindiotiveness whenone examines the posecutor's actions in the context of the entire

proceeding. Blackledge v. Perry, 417 U.S. 21, 27-28 (1974).

To punish a person because he has done what the law plainly allows him to do is a due

piocess violation of the most basic sort. See Bordenkircher v. Hayes, 434 U:S. 357, 363 (1978).

For an agent of the state to pursue a course of action whose objective is to penalize a person's

reliance on hisprotected.statutory or constitutional iights is "patently unconsti.tutional". United

States v. Goodwin, 457 U.S. 368, 372 n. 4(1982) (quoting Bordenkircher, 434 U.S. at 363). A

prosectrtor vindictively prosecutes a person when they act to deter the. exercise of protected right

by the person prosecuted. Anderson, 923 F.2d at 453; United States v. Andrerous, 633 F.2d 449,

453-55 (6s' Cir.1980), cert denied, 450 U.S. 927 (1981). "The broad discretion accorded

proseoutors in deciding whom to prosecute is not unfettered, and a deoision to prosecute may not

be deliberately based upon the exercise of protectedstatutory rights." United ,States v. Adams,

870 F.2d 1140,1145 (e Cir.1989) (citations omitted); Andrews, 633 F.2d at 453.

Frotection, afforded by the equal protection clause is n.ot limited to allegatioris of class-

based d.iserimination. In Trillage of Willowbrook v. Olech, 528 U.S. 562 (2000), the Supreme

Court recognized that suecessful aqual protection claims may, and have, been brought by a "class



of one';-whereftT)amtiff alleges that_hehas beenintentionall^treated differently from others

similarly situated, and that there is no rationat basis for the diffea'ent treatcnent. In Willowbrook

the Court referred to earlier cases that recognized equal protection claims sought by a"class of

one" where the Plaintiff alleges that he has been intentionally treated differently from otliers

similarly situated and there is no rational basis for the difference in treatment, citing Sioux City

Bridge Co: v. Dakota County, 260 U.S. 441 (1923); Allegheny Pittsburggh Oil Co Y. Commission

of Webster Ciy., 4&8 U.S. 336 (1989).

A "class of one" plaintiff may demonstrate that a government action lacks a rational basis

in one of two ways. First, a "class of one" plaintiff can negate every conceivable basis which

might support the government aetion. See F.C.C. v: Beach Cornmunications, Inc., 508 U.S. 307,

315 (1993. Alternatively, a "class of one" plaint can demonstrate tha.t the challenged

government action was motivated by animus or ill-will. Schroeder v. Hamilton Ch. Dist., 282

F.3d 946, 957.(7ti' C"ir.2002) (Posner J., eoricw.riug) noting that under equai protection rationality

review, a plaintiff can demonstrate that a government action laoks a rational basis by either

demonstrating that the action was motivated by animus or by donsirating that the action l^s

no rational relation to legitimate state policy. See also Anderson Y. rlndersove, 2000 WL

33126582 at *5 (N.D. Ohio 2000) (unreported) ("The Olech and Summers holdings, therefore,

indicate that Plaintiff ean establish a cause of action for selective prosecution alleging that

Defendants brought charges maliciously against Plaintiff, by showing similarly situated persons

were treated differently or that Defendant lacked a rational basis for its actions: ')

Selective enforcement is enforcement intended to discourage or punish the exercise of a

constitutional right. In establishing a selectiv.e-prosecution claim, a defendant must show that the

preseculio„ had a disoriminatory effect and that tlie prosecution was motivated by a



di.sc,' minatory purpose.Fourteenth Amendment to the United StatesConstitation; United States

Y. Tucor,Internat'T, hac., 35 F.Supp.2d 1172 (N.D.Ca1.1998), affirmed-on ather goiinds, 189

F.3d 834 (9^ Cir.1999). A. defendant must not only show that others similarly situated were not

prosecuted, but that prosecution was deliberately based on classification protected under the

Equal protection Clause. 3d..

Ohio Courts ha.ve adopted the two-prong test of United Sates v. Berrios, 501 F.2d 1207, 1211

to determine whether or not there has been selective prosecution under Ohio law. State v. Flynt,

63 Ohio St2d 132, 134 (1980). A defendant alleging selective prosecution must demonstrate

"(1) that, while others similarly sitaated have not generaIly been proceeded against because of

conduct of the type forming the basis of the charge againsthirn, he ha.s been.singled out for

proseeution, and (2) that the government's discrimuna.tory selection of him for prosecution has

been invidious or in bad faith, i.e., based upon such iinpeemissible considerations as race,

religion, or in the desire to prevent his exercise of:constitutional rights" Ftyrct, snpra. See "also

State v. Getsy, 84 Ohio St.3d 180, 203 (1998); State v. Lawson, 64 Ohio St.3d 336 (1992);

CTeveland v. Bosak,104 Ohio App.3d 520, 525 (1995)..

Here, the underlying facts reveal I am is being singled out for disciplinary action and that

Coughlan is engaged in a fishing expedition. Aside from George ltiley there are no eomplamts

against me. The underlying and ongointghistory of litigation.between the.parties helps to

illustrate that the conduct at issue in the Second Amended Complaint in this aetion does not rise

to the level of conduct typically acted upon by disciplinary counsel.

A trial court has wide discretion in determining whether to disqualify counsel as part of

its. duty to. supervise members of the bar appearing before it. Winblad v. Desldns, 7 82. N.E.2d

160 (Ohio.App.2.Dist.Montgomery.Co.2002). See aTso Luce v. Alcox, 848 N.E.2d 552



_C(D^hio.A1p.10Dist.Frankhn Co.2006) (trial court has wide discretion in the consideration of a

motion to disqualify counsel); Reason Y. Wilsom Concrete Prod, lnc., 774 N.E.2S 781

(Ohio.Com:P1.2002) (court has: broad discretion in raling on a disqualification motion); Royal

Indem. Co. v: J.C. Penney Co., 501 N.E.2d 617 (1986) (trial court has the inherent.authority to

supervise -members of the bar appearing before it, and this necessarily includes the power to

disqualify counsel in specific cases); Morgan v. North Coast Cable Co., 586 N.E.2d 88 (1992)

(trial coiut has the inherent power to disqualify counsel in specific cases when necessary to

protect the interests of the litigants).

A violation of the Disciplinary Rules is not necessary to warrant disqualification. Mon'ison v.

Gugle, 755 N.E.2d 404 (Ohio.App.10.Dist.Fraultl.in.Co.2001). In deciding whether continued

representation by an attomey is appropriate, the issue is one which concems the regulation of the

practice before the trial court and the protectiott of the integrity of the proceedings. Pilot Corp.

v. ,flbel, Ohio.App.lO.Dist.Franklin.Co.2002). The inherent power of the trial court to protect the

integrity of its proceedings extends uot only to cases involving truly egregious misconduct of

counsel, but also to cases `uivolving ethical considerations such as whether counsel must

withdraw when counsel will, or should, testify on behalf of the client, or will be called by the

opposition to testify. Jackson v. Bellomy, 663 N.E.2d 1328 (Ohio.App.10. Dist.Franklin.Co.

1995).
behaved with.yDisqualification may be warrauted not only when an attorney actnall

impropriety, but also when there is an appearance of impropriety. Disqualification of an

attorriey; such as for a conflict of interest, should be utilized when there. is a reasonable

possibility that sonie specifically identifiable impropriety actually occuned, and where the public

interest in requiring professional conduct by an attorney outweighs the competing interest of

8



allo^nng_a party to retain counsel of his choice.Carne& Cos., Inc: v. Summit Properties, Inc.

(Ohio:App.9.Dist.Summit.Co.2009); Rules of Prof Conduct, Rule 1.7(b).

On their faee, the facts descn'bean underlying liistory that, at the very least, gives an

appearance of impropriety to the prasecntion of this action against me. Because of my lawsuit

against Disciplinary Counsel, Disciplinary Counsel clearly has a contlict of interest here

warranting disqualifieation. ht City of Maple Heights v. Redi Car Wash, 554 N.E.2d 929

(OhioApp.1988) for exam.ple; the court found that a City'prosecator should be disqualified, from

f nther participation in cases against defendant arising fcom. pxosecution for operating a business

without a ceitifieate of occupancy. The court found that personal aui.mosity between the parti.es

would severely jeopardize the in.tegrity of proceedings. In Maple Heights, the prosecutor had

fded a 11 million dollar libel suit against defendants, and one defendant had filed a grievance

against the prosecutor with the local bar association. As in Maple Heights, Cougbian should be

disqualified due to the history and animosity between the parties as a result of Squire's lawsuit

against Disciplinary Counsel.

The integrity of the disciplinary process requ'vres disqualification. In Disciplinary Counsel v.

Lo27ica, 833 N.E.2d 1235 (2005) the court stated;

"The law demauds. that all counsel foster respect and dignity for those who administer
and enforce the law. Conduct that is degrading and disrespectful to judges and fellow
attorneys is rieither.zealous advocacy nor a legitimate trial taetic. Lying to a tribu.nal and
mald.ng false accusations against judges and fellow attorneyscan never be coro.doned.
Attoz'iieys nlti.st advocate within the rules of law and act with civility and professionalism.
"Counsel must recognize that in every trial, the integrity of the process is as much at

stake as are the interests of the accused"

Id: at 1 32, citing Mayberry v. Pennsylvania, 400 U.S. 455, 468 (1971) (Surger, C.7.,

conciaring). Here, due to the history between Cougblan and me, the integrity of the process is at

stake. The obligation of the tribunal to maintain the integrity of the process is greater than any



o7iligaiionSo m^individ^a}ly, it enco^^asses. a broader obh^tioa tio the entire 0hio Bar and the

public generally.

The State of Otiio takes this broad obligation verp seriouslyr Ohio has enxphasized its

commitment to the highest standards of legal practice and integrity in ways other states:kave not.

"For, example, Ohio has historically included a"Professionalism" CLE requirement, a

requirement not shared by many states. In 1

La.wyer's Creed and A Lawyer's: Aspirational ldeals, defining a lawyer's professional

commitments in extremely broad terms: in terms of relationships not only to clients, but to

opposing parties and counsel, to the courts, to other colleagues, to the profession as a whole; and

to the public aud our system of justice. These broad obligations to the integrity of the process, as

we11 as to me help iilustrafe the need for dzsqualification in this case. I.awyers sbould avoid even

the appearance of impropriety, and here there is far more than a mere "appearance:" Rule of

Professional Conduct 8.4, which states that it is professional misconduct to engage in conduct

that is prejudicial to tlile administration of justice, also applies.

Traditionally, where there is a potential, conflict of interest, the trial court must hold an

evidentiary hearing and issue findings. of fact when determixiing if the improper appearance can

be overcome. See Kala v. Aluminum b`rnelting & Refining Co., Inc.,
688 N.E.2d 258 (1998). At

the very least, if the Amended Complaint is not dismissed and Mr- Coughlan is not disqualified,

the factfinder should hold an evidentiary hearing onthe issue of disqualification.

The United States Suprenie Court in, Pottawattamie Countv IoR'a, et al• V.

McGhee 7r., et al., Case No: 08-1065, argued November 4, 2009, observed that a prosecutor

neither is, nor should corisider himself to be, an advocate, citing Buckley v Fitzsimmons 509

iJ.S: 259 (1993).

10



A prosecutor will be_disqn^au "interested.gaity if the prosecutor has a firiancial

orimprnner nersonal stake in the outcome of a proceeding. The Supreme Court in Yo1mg v.

United States; ex rel., Vuitton et Fs7s S.A. 481, U.S. 787 (1987), addressed the propriety of

appointing a private party's lawyer as the prosecuting attorney in a related contempt proceeding,

and held that "the beneficiary of a court order may not be appointed to undertake contempt

prosecutions for alleged violations of that order." 481 U.S. at 790.

The Court emphasized that a prosecuting attorney:

is the representative not of an ordinary party to a controversy, but of a sovereignty
whose obligation to govem impartially is as compelling as its obligation to govern
at all; and whole interest, therefore, in a... prosecution is not that it shall win: a
case, but that justice sba11 be done. As such, he is in a peculiar and very definite
sense the servant of the law, the twofold aim of which is that:guilt sha11 not escape

nor innocence suffer.

Td. at 803 (quoting Ber6er v United States, 295 U.S. 78, 988 (1935)).

The traditional dichotomy in funetion between police who gather evidence atid

prosecutors who evaluate its usefialness for prosecution is salutary because it enhances the

reliability of the evidence that prosecutors ultimately present in judicial proceedings - or at lease

that is the goal. The more deeply invested a prosecutor becomes in an investiaation especiafly

an overzealous or dishonest one the less likely
will his rosecutorial review of the evidence be

truly
_denendent. (emphasis added). Where a prosecutor chooses, or ^is required to take on

investigative functions, prosecutors should serve as objective faat fmders, not as advocates.

Here, Relator is behaving like an advocate and he has a personal stake in the outcome by reason

of the pending litigation in which he has been implicated

"The Due Process Clause imposes...limits on the partisansbip of administrative

prosecutors. Prosecutors are also public officials; they too must serve the public interesC. Bereer

v United States, 295 U.S. 78, 295 U.S. 88 (193). In appropriate circumstanees, tb.e Court has



diti ns of rosecutorial discretion do not immunize from judicial scrutinyt tthl rear a o p_amade c

cases in which the enforcement flecisions of an administrative prosecutor, like Relator, were

motivated by improper factors or where otherwise contrary to law See, Danlou v Bachowski.,

421 U.S. 560, 421 U.S. 567, n. 7, 421 U.S. 568-574 (1975). Rochester Telenhone Corp: v.

United States, 307 U.S. 125 (1939). [Footnote 11] Moreover, the decision to enforce - or not to

enforce - may itself result in significant burdens on a defendant or a statutory beneficiary; even .

jf heis ultimately vindicated in an adjudication. Cf.2 KDa•vis, Administrative Law Treatise

215-256 (2d ed. 1979). A scheme injeeting a personal interest, financial or othercvise, into the

enforcement process may bring irrelevant or impermissible factors into the prosecutorlal

. decision; and, in some contests, raise serious constitutional, questions• See, Bordenkircher V.

Eiayes,434 U.S. 357, 434 U.S. 365 (1978): c£ 28 U.S.C. §528. See, Marshall v Jerrico• Inc•

446 U.S. 238 (1980).

Here, an action was fil.ed against Relatorfor his refusal to divulge the names of everyone

to whom he had spoken concerning the instiivtion of ctisciplinary chharges against former Judge.

Squire.

Following dismissal by the district court the Sixth Circuit affirmed this dismissaL In its

opinion the Sixth Circuit stated:

Judge Squire argues that she was denied the opportnnity to raise her due process
challenged at the.precomp3aint stage of the state proceeding. She claims that
Coughtan's alleged refixsal to-provide her with the names of all persons.spoken to
in the course of the investigation depirived her of a meaningfid. opportLmity to

respond at a critical predeprivation stage of the disciplinaty process. Coughlan,
on the other hand, testified that the names of all potential witnesses were provided
to Judge Squir'e. He conceded: however that she was not prov'ided wi.th the
names of every sin^le uerson contacted in connection wfth the mvestig.hon of her.
alleged miscoxiduct. Addressing this allegathon, Coughlan testified tbat.Judge
Squire did not. in fact ask for the names. of all persons contacted, but asked only

for the names of the persons who filed the grievances.

12



At-oraLargurnent, counsel for JudgeSquire embassi^.ed that there were noexpHcit
instauctions in either the Bar Rules or the 7udiciary Rules for raising constitulional.
elauns at the precomplaint stage of the process. Because there were no explicit
procedures in place, the reasoning goes, there was no adequate opporhuuty for
Judge Squire to raise her claim. Judge Squire is correct in pointing out that there
are no such procedures contained the Rules. All absence of explicit proeedures
however, does not establish that Judge squire had an inadequate opportunity to
raise her claim. The dispositive fact in this case is that judge Squire has not.
shown that Coughlan would have refused to consider her constitutional ehallenge.
See, Fie¢er. 74 F.3d at 747.

See, Souire v. Coughl^ 469 Fsd 551 (6' Cir. 2006).

As a result of state disciplinary proceedings, during which Judge Squire's request for the

names of everyone to whom Relator had spoken was denied, Judge Squire was defeated for

reelectiozt and suspended. Upon institution of reciprocal federal.proceedings, Judge Squire

stated the following:

The primary focus of the analysis concerning what occurred_ during the
state-conducted proceeding should be on the key parties: Ohio Chief Justice
Moyer, Franklin County Domestic Relations Administrative Judge Jim Mason,
the Ohio disciplinary counsel, Jonatban Cougblan. . The, reason the focus should
bc on these individuats is due to their personal involvement iii Ohio's disciplinary
system. Moreover, the focus should be on these individuals for the reason the
statutory pirovisions cited by former Judge Squire above, that is 31 U.S.C. §3730
(h) and Obio. Revised Code, 4113.52, are implicated here due to former Judge
Squire having transmitted the report of mi.sconduct, (1L13, Atnended Response,
Ex. A, Report of Misconduct) to Chief Justice Moyer, a mere thiriy give days
prior to the Ohio disciplinary counsel, under the auspices of the Ohio Supreme
Court, initiating a disciplinary investigation against fotmer Judge Squire, wbich
Judge Mason counseled the complainant to file.t

Former Judge Squire was entitled to know whether there had been
cotpmunications between Justice Moyer and Judge Mason concerning Judge
Squire's Report of Misconduct. It was their refasal of all involved at every stage
of the state proceeding to permit discovery of even inquiry into the nature, timtng
and substance of communications, if any, between Chief Justice Moyer and Judge
Mason that inflicts. the state proceeding with the stench of utifaixpess and

^ Among otlier things, the Report of Misconduct sent by former ludge Squse to G7rief 7ustice Moyer on Augusf 27,
2004; stated that in violation of state law elected Franklin Crnmty Tudges were not presiding over juveu7e cases, that
mviolation of seate law reEired or visiting judges were being utilized to perform duties tbat voters had electerl sitEmg
judges to perform, that Judge Mason stated he was aware that Franklin CountyDomestic Relations judges were

"sJaitk'mg' their responst'bility to hear juvanile cases, and that Adm,nictrative Judge Mason was giving unlawful
3nstru.ctions to court staffto interfere with former Judge Squire's docket and staff.

13



corraption and_ provides the basis for the deprivation of due process of law claim
here.

Former Judge Squire was the only democrat among five judges that
comprised the Franklin County Domestic Relations bench: Chief Justice Moyer
and Judge Mason aie both Republicans.. There two have a long history. In point
of fact, under Justice Moyer's administration, for years Judge Mason served as
Secretary to the Ohio Board of Commissioriers on Discipline and Grievances.
The two were also colleagues on the Ohio Tenth District Court of Appeals.
During his deposition in this action Judge Mason stated that he served on several.
committees with Chief Justice. Suffice'it to say Judge Mason's judicial carrier
has been maferially aided by Chief . 7ustice Moyer: The two men are well=
acquainted witli one another.

it is the extent to which Chief Justice Moyer and Judge Mason
collaborated against, conspiied or targeted Judge Squire for disciplinary aetion in
response to her Report of Misconduct and for reelection defeat that is relevant

here.

The federal inquiry into the above allegations is still pending before the
Sixth Circuit. Relator has a direct interest in this iiiquiry by reason of the
allegation that Judge Squire was en$tled to know whether Relator received any
instructions or direction tom Chief Jusfice Moyer in retaliation for her letter to
Justice Moyer concerning Franklin County Domesflc, Relations Count or by
reason of Judge Mason's encouragement of mass complaint filings against former

Judge Squire.

ReFator has never provided the information requested by former Judge Squire and,stated

that discovery.of this nature is unavailable in advance of the filing of a formal complaint. A

pr.oposition directly at odds with the position taken during the Sq uire v. Coughlan case when he

stated an adequate state means existed to obtain the desired information.

Relator wrongly stated inresponse to the initial motion to disqualify that the undersigned

believes that a "vast conspiracy' resulted in the suspension of former Judge Squire (emphasis

added). On the contrary, T allege a very limited and focused three-person conspiracy- Chief

Justice Moyer. Judge Mason and Relator. (Emphasisadded)... Despite Relator's statement that

the allegation is "patently absuxd and highly offensive, he has not responded or otherwise denied

it and he has neyer provided the names of all persons to whom ha spoke.

14



H_ere Relator-has personall investi ated this matter and also now desires to serve as^ ^-

prosecutor. He has, through use of my integrity and honor against me, gone on an extravagant

fishing expedition. and added. mtiltiple counts, wiith the ctuious argument that Iconcealed the

existence of promissory notes that are favorabie to me to deceive or mislead him. Relator's

expression of being lrighly offended is evidence that he is not detached and dispassionate about

this scurrilous campaign to destroy my livelihood. While the Relator may be offended, the

arguments that I have raised should be viewed against the backdrop of a dispropoitionately high

number of Black lawyers being investigated and suspended by Relator's offce. Unfortunately

our county has a long history of unfauness to Blacks by prosecutors: Relator should be

reminded of the following: disparate enfbrcement::."destroys the appearance of justice and

thereby casts doubt on the integrity of the judicial process." McCleskey v. Kemp 481 U,S. 279,

346 (1987) (quoting R_ose, 443 U.S. at 555-56).

I respectfully request appointment of an independent counsel.

Pesoy SbH,PEsq. (0022010)
Percy S uir Co:, tw
514 S. Hi.gh Street
Coluoabus, OYaio 43215
$14-224-.6528 Telephone
614-224-6529 Facsimile
psquire@sp-latw*f rm.com

5



VERIF'ICATION

I have read the foregoing motion and believe it to be true to the best of my knowledge,

information and belief.

Percy Squire

NOTA1tY.PIIBLIC

Percy Squire appeared before me May 5, 2010, and did swear and confum that the above

statement which he signed iu my presence is true to the best of his knowledge, information and belief.

CAROLYN PEF&M
P1OtEyRsb6c,Swe6B

yWrmassanWrar

C T.RTII'+TCATE OF SERVICE

I hereby oertify that a true and correct copy of the forgoing was served via email, May 5,

2010, upon the following:

Jonathan Coughlan
The Supreme Court of Ohio .
250 C ivia Center 37rive, Suite 325
Colutnbus; ohio 43215-7205
jonathan.CoughLan@sc.ohio.gov

Judge Arlene Singer
singex@co.lucas.oli.us

Panel Members:
gmorton@lakecountyahio.gov

sjsYeg@earthlinkaxet
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IN iHEUBIITEDSTATES DISTRICT COl)RT

FORTHE SOUTHERNDISTRTCT OF OHIO

EASTERN DIVISION

I-N-D-E-X

Page 1

6 Plaintiff, Case No. C-2-05-922

5 CAROLE R. SQUIRE,

4

7 vs.

70NATHAN E. COt1GHLAN, et al., HEARING

Defendant.

TRANSCRIPT OF PROCEEDINGS

october 6, 2005

In the above-captioned cause, before

the.Honorable Gregory L. Frost, 7udge.

APPEARANCES:

ON BEHALF OF THE P1,AINTIFF: Frank m. strigari, Esq.
Holly J. Hunt, Esq.
Richard Coglianese, ESq.

ON BEHALF OF THE DEPENDANT: Percy Squi,re, Esq.

2



-^-

4 JONATHAN COUGHLAN -- Di.rect E:c- by Mr. Strigari.. 7 .

1

2

3

4

5

-- Cross-Ex.by Mr. Squire:..:. 25

Thursday Afternoon Session

October 6, 2005

5:08 p.m.
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6^N. OPEN... COURT: -

7 THE COURT: At this time, Mr. Miller, would you

0

11 THE COURT: That is the newly filed complaint. Thank

. 10 .squire versus 7onathan E. Coughlan, et al.

9 . COURTROOMBEPUTY^CLERKcC-2-O5-922, Carale

B the case?

25 Attorney General's office, on behalf of the Disciplinary

]g MR. STREGARI: Your Honor,myy naTqe is Frank Strigari.

20 z'm the Assistant Attorney General here an behalf of the

21 Disciplinary counsel.

22. THECOURTC Yes, and thoseYJho are there on your

23 behalf?

24 MS. HUNT: Yonr Honor, i'm HolyHunt, also from the

18 because i'm not sure who they are.

17 better identify yourself and.who is here on your behalf,

16 Mister -- well, counsel for the Defendant, you'd

12 you.

13 Let the record reflect that carole R. Squire, the

14 plaintiff in this matter, is present, being represented by

15 Percy squire, her counsel.

1 Counsel.

2 THE COURTC what's your name?

3 MS. HUNT: sHolly Hunt, H-U-N-T.

4 THE COURT: Thank you, ma'am. .

5 MS. sROWN: x`m Lori Brown. i'm a named defendant

6 in this matter.

7 THE COURT; You're LoriBrown. okay. Thank you.

B , I'm going to try to get my papers organized here.

9 Mr. strigari, we, at our informal discussion that we .
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-T0-°had-, -puruant-to the-rules sf thi s-ourt, vre = had s-ome-thaught-s

11 that Mr; Coughlan will be present to testify. Is it my

12 understanding he's not present?

13 MR. STRxGARS: Yoktr Honor, mr. Coughlan'[s currently

i4 on his ivay to the court. He's stuck in traffic. There is a

15 lot of traffic in the.downtown area.

16 MS. BROWN: He.was in front of the supreme tourt.

17 MR. STRIGARI: So.if you would like to, for the

18 Court's indulgence --

19 Ms. HUNT: sroad and. High has been, closed down for

20 some time. we''re not aware of what reason, but it's been

21 blocked off completely'.

22 THE cOURT: it's a plot, apparently. 4kay.

23 MS. BRowN: Apparently.

'24 THECoURT: mr. Strigari, go on.

25 MR. STRIGARI: 9ecause of that,We have no estimation

1 on when mr. coughlan will be here. it could be any minute.

2 But, for the record, of course, we do have Ms. arown, who is

3 here, who can testify in regards to this matter.

4 THE COuRT: In regards, specifically, to the issues

S we discussed; is that correct, Mr. strigari?

6. MR. STRIGARI:That is correct.

7. THE cOllitTd oh, good. Well, then we won't have to

8 wait on mr. coughlan then.

9 All right. Again, T want to set thestage. what has

10 happened is a complaint was filed this afternoon at 1:32; and

11 in that complaint there is also a request for a temporary

12 restraining order. Along with the complaint was a verified

13 motion by the alaintiff, carole squire; for a temporary
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-14- -r-est-rainiTrgorcter. - Pursuant-to th-e-local--ru'tes-of,chis-court;

15 the Court conducted an informal discussion with counsel, Percy

.16 54uire and Mr. strigari, in chambers, and it became rather

17 evident during that rather lengthy discussion thata hearing

18 may need to be conducted with regard to one small area in

19 dispute, and that one small area involving the Younger

20 Doctrine.

21 And Mr. toughlan has shown up. Thank you, Mr.

22 Coughlan. we are sorry to rush you down here, but it didn't

23 seem like we had much c.hoice.

24 MR. COUGHLAN: i apologize, judge. it's bad traffic

25 out there.

'niE COURT: That's what 2've heard. we heard it'sa

plot, but, anyway -- so, what I requested of Mr. strigari is

that we have a hearing.

2 only allowed 45 minutes to get ready for the

hearing, but that's because of how late it is this afternoon.

And, Mr. strigari, you have succeeded ingetting Mr.

Coughlan here, who apparently now will be testifying as opposed

to the other named defendant, Lori Brown. Xs that correct?

MR. STRIGARI: That'e correct,Your Honor.

THE CouRT: M. coughlan, would you come forward and

be sworn, please?

COURTROOM DEPUTYCLERK: Mr. CUugh7an, please raise

your right hand. Do you solemnly swear the testimony you are

about to give in this matter will be the truth, the_whole truth

and nothing but the truth so help you Gad7

THE WITNE55: I do.

COURTROOM DEPUTY CLERK: YOU may be seated, sir, on

Page 5 `
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B the wrtne5s-box here.

THE COURrc Mr. Coughl,an, would you state your full

22C-O-U^G-H-L-A-N. . . . . : . .

23 TAE COURT: Thank you,.Mr. coughlan.

24 And, Mr. strigari, if you have some questions you

25 wish to proceed with concerning the issues in hand, you may

21 THE wTfNEsS: 7onathanEdward coughlan,

20 name and spell your last name?

6some procedural issue.in that way, but then the Court may very

_ g THE COURT: I don',t care.that we need to stand on

proceed.

Mr. squire, X will permit you to ask questions. If

3 you want to call it cross-examination, that's fine. T don't --

4 MR. SQUIRE: Thank you, Your Honor.

7 well,have some questions to ask.

8 Mr. strigari, you may proceed on direct.

9
10 7ONATHANEDwARDC0UGH4.AN,

11 having been duly sworn; was

12, examined and testified as follows:

13

14 DIRECT . E7CAMINATION

15 BY MR. STRIGARI:

16 Q. Good afternoon, Mr. coughlan. would you state your name

17 for the record?. can you please inform the Court what your

18 positiDn is?

19 A. i'm the Disciplinary counsel of the supreme court of ohio.

20 Q. And as the Disciplinary counsel. for the Supreme court of

21 ohio, what are your duties in that capacity?

Page 6
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22 A. -our offi`ce Zscharge ,under-K-ule-V of thE-Rufies -for~the--

23 Government of the Bar of Ohio, with investigatingand

Q. Are you familiar with the current case that's before this

B

court at this moment, Mr. coughlan?

A. Yes.

3 Q. And can you please discuss with us your familiarity with

0

24 prosecuting j udges and lawyers for ethical violations.

4 this court7

5 , .. THE wITNESS:Your Honor, before I proceed, Rule V,

6 11(e), provides a privacy right to the respondent, in our

7 proceeding the. Respondent 7udge Squire. I don't think i should

8 proceed unless that is waived.

9 BY MR. $TRI6ARI:. . . . . .

10 Q. so you're saying; under the Gov. Bar Rule v, you're unable

I1 to actually talk about the facts unless the respondent.actually

12 waives the right to actually allow you to disclose those facts?

13 A. That's correct.

14 THE C.ouRT: Mr. squire, there has been a request for

15 a waiver of the canfidentiality issue. Well; before you waive

16 it; I want to make sure you're doing so knowi.ngly, voluntarily

17 and intelligently. And, specifically,there is a newspaper

1$ reporter.in the back.of the courtroom.

19 MR. sQUIRE: Your Honor, I would not recommend that

20 my client waive confidentiality in light of the nature, limited

21 nature, of this proceeding that was outlined by the Court at

22 the outsat. The question here has to do with whether or not

23 the third prong of Younger has been satisfied, whether there is

.24 a textually demonstrable remedy available under the procedures

25 administered by Mr. coughlan. There really is no need to get

Page 7



1 into the details of the complaint.

2 THE COURT: Mr. squire, where did you come up with

3 "textually demonstrable"? S didn't think I ever used that

4 wording when we were in our informal tonference..

5 MR. SQUIRE: Your Honor, S used "textually

6 demonstrable" because we are alleging that bar. coughlan has

7 acted pursuant to established state procedures, namely the

rules.

9 THE COURT: Right.

10 MR. sQUIRE: so I'm suggesting, Your Honor, that with

11' respect to the question of whether or not a respondent has the

12. prerogative of directly petitioning the Board of Grievances in

13 advance of a probable cause determtination I am suggesting there

14 should be a textually demonstrable expression within the rules

15 to.that effect in order for Younger to be.satisfied.

16 z'm just saying -- i'm restating what T believe to be

17 the law, 7udge.

. 18 THE.COURT: x understand that. Regardless of

19 that -

20 MR. SQUIRE7 Yes, sir.

'21 THE CtlURT; -- I'll make that determination --

22 MR. SQUIRE: . Absolutely, YdUr Honor.

23 THE COURT: -- I guess, at a later time. what you`re

24 suggesting is you don't neetl to have a waiver because we

25 shouldn't be getting into issues that are confidential?

10

]. ^ MR. SQUIRE:. This is purely procedural, Your Honor,

2 The question is where within the rules is the questipn that you
Page.8
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posed to us up there answered either affirmatively or

negatively.

'THE COURT:. 7ust a second.

You may wish to consult with counsel. Mr. strigari,

7 do you wish to?

. g,- MR. STRSGARI: Brief indalgence, please.

9 ^.^ THE cOURT: Sure.

10 (whereupon, there wasa brief interruption.)

11 THE COURT: Mr. Strigari?

12. MR. SfRIGARIe Thank you, Your Honor. At this point,

13 we cannot really get a full understanding of what the procedure

14 is that is.involved. with Gov. Rule v if we do not adequately

15 have the information and the facts relevant to the particular

16 :casa in front of:us for Mr. coughlan to give a thorough

17 understanding to this Court of the procedure that has occurred

18. throughout this investigation over the past year.

..19 . .. MR. SQUIRE: May Irespond, Your Honor?

20 THE COURT:. You may.

21 MR. SQUIRE: Your Honor, this is a situation where

22 they're saying the remedy will kill the patient, and. I am

23 suggesting that this court, in the exercise of its equitable

24 power, can craft a means to divine the answer to the limited

25 issue that has to be determined under Younger without

11

1 accomplishing through the back door what we've come here to ask

2 not be accomplish through the front door. it just makesno

3 sense for her to come in here and waive confidentiality when

4 the whole purpose of the TRO is to avoid that.

5. And the point that the court raised with counsel in

6- advance -- and I"m not trying to put words in Your Honor's
Page 9
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THE COURT: I understand.

MR. SQUIRE: -- wasthat -- I wrote the questi,on .. .

down, 3udge -- is there a mechanism by which someohe may

request of the board the identity of witnesses. Thatwas.--

that's verbatim what you said upstairs, Your Honor. when i--

.THE COURT: I believe;you wrote it down correctly.

MR.sQUIRE: I wrote that down, Your Monor: when I

said "textually demonstrable;" I'm asking where in the rules --

we're talking due process. How else would she have notice?

THE couRT: . slow down. slow down. oon't get on your

soap box and closing argument yet. You're a little bit ahead

of yourself.

MR.SQ[IIRE: x'msorry, Your Honor. My point is,

judge, fortunately,. Judge squire isn't dealing with these rules

every day.'rhe uisciplinaryCounsel is. The Disciplinary

counsel should be able to tell;us -- when. a person is subjected

to this process; there should be some way that they're given

notice of what their prerogatives are. tt should be in the

12

THE COURT: Youkeep saying that, and I'm going to

teil you right now I don't necessarily agree with the way you

are framing the question, mr. Squire.

MR.. SQUIRE: Right, Your Honor.

. THE COt1RT; But let's get away from your textually

demonstrative issue and get onto the confidential matter.

T believe, Mir. Coughlan, that you can proceed on the

procedural matters without a waiver of confidentiality. 2f it

comes down to a point where you can demonstrate to me that
Page 10
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there are certain things that are certainly confidential, we'll

12 do it in a private manner.

13 So, M. Strigari, proceed with your questions along

14 the lines that we discussed in the chambers.

22 alleges some.sort af allegation agairist a lawyer or a judge in

.21 A. 6Ye receive the grievance. we confirm that it, in fact,
20. Q.. Yes, sir.

17 process from the time the oi"sciplinary Counsel receives a

18 grievance filed with your office, please?

19 A. The process that we undertake?

15 BYMR. STRIGARI: ' . .

16 Q. Mr.:cough'lan, can you please explain to the Court the

24 THE COURT: You.receive a grievance and -- I'm sorry

23 the state of ohio.

25 to stop you right there.

2 THE COURT: But in the brief time we had to get YOU

3 here and get ready to gq with this hearing, I pulled off of a

4 website the grievance form.

13

1. ^ • ^ THE WITNESB: uh-huh. ^ ^ . .

$. ' THE wiTNESS: Right. . . . .

6 THE COUR'r: nre you saying that it is filed on that

7 type of a form7

g THE wITNESS: It.can be, Your Honor. it doesn't have

9 to be.

10 THE CouRT: That's not the only way?

u THE WITFIESS: That's correct. St can be a letter

12 from someone. Typically what we see probably ninety-five

13 percent of the time is some sort of communi.cation in writing to"

14 us saying, Here is what T say happened with•.this lawyer or
Page 11
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15 judge.

16 THE'COURT: okay.

17 THE wTTNEas: We are not limited in that fashion,

18 however. we are authorized to investigate those matters which"

19 come to our attention. so that, for example, if i read in the

20 newspaper that a lawyer has been indicted, I don't need

21 somebody to file a grievance:' a will conduct an investigation.

22 Another example which may be appropriate here is a

23 situation where we are conducting an investigatipn of a

24 previously filed grievance and somebody says something that

25 draws our attention to a new.issue. That may be somethi.ng we

14

t

1 then investigate.

2 THECDURT: without --

3 THE WITNESS: sased on --

4 THE ctlURT:without a written complaint?

5 THEWITNESS:without a written complaint. Primarily,

f we operate on written complaints, but we're not limited to

7 that.

8 THE COURT: All right. Proceed. r'm sorry I

9 interrupted.

.10 THE WrrNESS. That's all right.

11 so we then open a file if we can identify a lawyer

12 who's in ohio lawyer or judge and a grievant we can ta7k-to, or

13 if it's a matter that comes to our, attention, we proceed with

.14 an investigation.

15 . What happens internally is, if it's brought to us on

16 piper as a traditional grievance, a memo is done on that

17 matter. It comes to my attention.

18 The memo sayspogne ^ two things: we should



19

20

21
22 if i agree with that memo, I sign off on it. If it's

23 a memo that says it doesn't need to be investigated and I

100605c5

investigate this because it raises an ethics issue or we don't

need to investigate this because it's a legal, not an ethics,

issue.

agree, we dismiss on:intake. That's called a DOS. A letter

. 25 goes out Within two to four weeks to the grievant saying,

24

IS

2

3

sorry, you raised a legal issue; seek your lega.l remedies.

If it's a matter that we think does possibly raise an

ethics issue, colarably, on the four corners of the document,

4 we then open it for investigation. i assign it to a lawyer to

5 investigate it. That lawyer's responsibility is to conduct an

6 investigation, talk to witnesses, get documents, find out

7 whether or not there is evidence of a violation of the code or

8 the cannons and,'if so, came and talk to me about what we're

9 going to do next if that evidence is there.

10 if there is insufficient evidence, which is the

11 majority of the time, we dismiss the investigation; that's the

12 end of it;. it remains confidential.

13 if the conclusion is that there is merit to the.

14 accusations, there is evidence -- and the rules require clear

15 and convincing evidence -- excuse me -- substantial evidence of

16 a violation -- we then prepare a complaint. I review the

17 complaint. We make changes to it as we need to. This is after

,18 we've done a full investigation. .•

19 The primary focus of the investigation is talking to

20 or corresponding with the lawyer or judge who is the subject of

21 it saying, Here.is what we've been informed of; tell us what

22 you think happened; tell us your side of it.
aage 13 .
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n

2

3

sometimes we have to get transcripts. sometimes we :

have to get court documents, sometimes bank records, but we are

always in communication with the respondent saying, Here is

where we are with our.investigation; answer these questions.

The ultimate objective is is there substantial

evidence of a violation? And ifthat answer is yes, we prepare

;d a.draft complaint. The draft complaint, per Rule V, is sent to

5 the respondent -- last attempt to convince us why we shouldn't

6 file -- and an offer for them to supply us with something that

7 we will send with the complaint to the board for probable cause

8 review.

g we not only send the complaint to the board, we also

10 send a packet called.a 5ummary of investigation, which will be

11 the underlying documents we've accumulated -- might be

12 affidavits, might be transcripts, might be investigator's

13 summaries -- with the complaint to the board.

14 If the respondent has supplied us something in answer

15 tothe draft complaint, we'll supply that, too. so all of that

16 goes to the•board, a three-member panel of the board. and

17 tomorrow they're meeting; so there wi'll be tbree-member panels;

18 maybe more than one -- i don't know -- depending on how many

19 complaints they have. They'll. review those and make a probable

20 cause determination.

21 if.they find probable cause, they will do what we

22 call certify the complaint. At that point, it's public. rF

23 they choose to say, "No; we don't certify it, there is not.

24 probable cause," it remains.confidential, and that's it. it',s

25 over. we have the right to appeal that decision, ask the full

.17
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1 board to review the three-member panel review or.decision.

2 THE COURT: Either way?

3 THE WiTNE55; Either way.

4 THE COURT: Either way, probable cause to certify it

5 or not?

6 .^. ^ THE wITNE55: Right.

^ 8 ^ ....^ THE wiTNESS:. so, if it's certified,if the

9 complaints 'that we've submitted for tamorrow's meeting are

10 certified-- and we'll find out Monday or Tuesday -- those are

11 then litigations against those lawyers or judges that go

12 forward before another separate three-member.panel of the board

13 on an evident.iary basis. The first thing that happens --

14 THE COURTC .Different three members than for the

15 probable cause hearing?

16 THE WITNESS: Has to be a separate three-member

17 panel. Has to be three members from an appellate district

18 other than the respondent's. so, if it were somebody in

19 Collier county.is a respondent, it couldn't be anybody firom

20 that appellate district on the three-member hearing panel or

21 for the probable eause panel. so, those are restrictions.

22 The first thing that happens after it's certified is

23 the respondent is given an opportunityto answer, and then we

24 engage in discovery, and we follow the civil rules of

25 procedure. we do depositions: we do interrogatories, demands

18

1 for production, all sorts of the typical discovery stuff.. we

2 engage in that. it's all done through that process.

Page 15
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TtFe- chai r ofthe-ti-eati ng pan tha-f Nast-o -Ne a

4 lawyer or judge -- there are lay members of the board -- will '

5 have a pretrial conference, telephone pretrial conference, two

6 to three months down the road after the complaint is:certified

7 to see where we are, what is going on, set up a schedule for a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

hea'ring and whether or not the complaint is going to be

amended, where we are on the deposition schedule, etcetera.

And then we go to a hearing.

i can keep going if you wish.

THE COURT: well, and at that hearingboth sides are

represented by counsel, subpoenas can be issued,

cross-examination occurs and so on, ri.ght?

THE wrTHE55: uh-huh. i've done regular trials, Your

Honor, and it is.a trial in all respects except it's to a

three-member pahel.

THECOURT: Thank you.

Mr. strigari, you may proceed with any further

questions. .

BY MR. STRIGARI S

Q. Nir. coughlan, what is the relationship of the Disciplinary

counsel with the board?

A. we are the prosecutors, if you will. The board is, in

fact, the trial bench and the probable cause finders.

1 Q. so are you two independent agencies?

2 A. we are separate, independent agencies. If you talk to

3 people around the country that do judicial discipline, there's

4 such a thing as a one-tier system, and there's such a thing as

5 a two-tier system. we're a two-tier, which I think is much

6 better because we're separate from the board. It is as though
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ia7 'ufihF -re e^rre t^county proecutor andU^ 3 g^

8 Q. And just one follow-up on, after the complaint is actually

9 certified to the board,did you say that the respondent has the

10 ability to cross-examine any witnesses at the actual

11 three-panel hearing itself?

12 A, Absolutely. I had a hearing involving a judge recently.

13 It was a 19=day hearing, and every witness we put up there I or

14 my co-counsel direct examined and they cross-examined.

15 Q. And does that include the actual individuals making any

16 sort of accusations against the respondent themselves?

17 A. sometimes ilt's the people who bring it to us. Sometimes

18 it's not. we.havecases where we don't ever call as a witness

19 the person who first brought it to our attention because they

20. don't have firsthand information.

2l_ TFie example i just mentioned of tlie 19-day trial,

22 there were, i think, seven or eight judges that brought that to

23 our office's.attention. None.rof them had firsthand

24 information. only a few of them testified on side issues.

:25 Q.' aut the respondent does have the opportunity to

20

1 cross-examine any witness that they choose to during that

2 hearing?

3 A. correct. And they can bring in for a pretrial deposition

4 any witness or any potential witness.

5 MR. Snt26ARV That's all x have, Your Honor. Thank

6 you. .

7 Actually --

$ . THE COURT: ]ust a second. 3ust a second. He might

9 have some other questions.

10 MR. S7RIGARI:.Thank you.
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11 Mr. strlga, , do you ^ ahyTHE couRi:

12 C^uestions? . . . . . . . . . .

].3 MR. STRIGARZ: Your Honor, I would like to just

14 briefly talk to Mr. coughlan about any sort of correspondence

is or responses that 7udge squire may have actually filed in the

16 investigation process..

17 . THE COURT: The contents, or simply that there were

18 some?

19 MR..STRIGARIC That there actually were some.

20 THE COURT: Proceed.

21 BYPdR. STRIGARI: ^ . .

.22 Q. Mr. coughlan, during the investigation of Judge squire,

23 did you receive any written responses or any sort of

24 communications from her?

25 A. Yes, we sent judge squire several letters, and she
0 21

5 A. well, i'm comfortable. saying that we sent her what we call

responded on several occasions, numerous occasions.

2 Q. And those several letters that yau sent her, what was the

3 context, or Where was the case at procedurally, or the

4 investigation at procedurally?

6 a letter of inquiry initially, and everything that we start

7 with, we 'always do that, which sets forth, Here is the issues

8 we"re interested in having you answer.

9 some of, those letters -- generically speaking, some

10 of those letters'may actually have attached a grievance because

11 we've received a grievance. some of those letters may simply

12 be a statement that it's come to our attention -- something has

13 come to our attention; we need you to.address this issue; it

14 looks like a possible ethics problem. Either form, but i know

Page 18
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15 t^se.h:tters. are used.

And, also, i know that3udge squire received what we

call Lols, i know she got subsequent letters from our office,

and that she also wrote to us.

19 Q. Ate you able to testify as to the responses that were in

20 tho5e actual letters?

21

22

23

24

25

A. r haven't reviewed.them recently. I can tell you that

today I looked at my computer database which showed letters

sent to her and.letters received from her, but I didn't read

each of those letters.

Q.. would someone from your office be able to testify as.to

22

the contents of thoseactual letters?

2 A. well, it's possible that there is a member of my staff who

3 would`have more familiarity with the content of the letters,

4 but r doubt if anybody would.l4now the7exact content of all of

5 them tiecause there's quite a few.

q. would anyone be able to testify as to those matters, or

7 are those confidential? is that confidential information?

8. A. At this point, I would consider them private: I think the

9 7udge has waived as to the existence of letters to put that in

16 issue in this lawsuit,but beyond-that.I don't think we should

11 go.

12 MR. STRICaARI: Vour Honor, becausey obviously, we are

13 here on the extraordinary relief that the Plaintiff is seeking

14 in this matter and because.this is a court of equity, whether

15 it's a matterr of calling judge squire to the stand to testify

1B as to those facts, we believe that the responses and the

17 contents of.those responses is information that would be

18 helpful to determine whether or not she.had a meaningful '

Page 19
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:L9 opportunity, whicfi"is what s e 3^ claimiM that^bL,_did not-

25 lines that I want to ask and that T don't believe involves

23 tell you whether you want to do that or not. That's entirely

24 up to you, but z have a question of this witness along these

21 THE couRT: whether you wish to cail the judge or not

22 is entirely up. to you. z couldn't say whether you -- i can't

20 have here.

23

13 . z think that is the rub that we are facing here, that

14 that's not understood.

15 THE COURT: 2s that what Count 1 is.all about?

16 THE W2TNES5: That's correct.

17 . THE COURT: okay, because that is specifically what

18 was mentioned in my informal conference: that at least as to

19 count 1, maybe more but at least as to Count 1, that name has

20 not baen provided. Are you trying to tell, or are you telling

21 this Court, Mr. coughian, that there is no name to provide?

confidentiality but goes directly to the issue here involved.

2 Mr. coughlan, during any of the correspondence that

3 you.received from 7udge squire, did she request the names of

^t the complainants?

5 THE WITNESS: Yes, she did.

6 THE COURT: And werethpy provided to-her?

7 THE wrrNESS: To the eztent that we had, names of

8 grievants, which I'll call them grievants, she,was provided

9 that information.

10 it was also explained that there was one particular

11 matter for which there was no set person who had filed a

12 grievance. It was something that came to our attention.

22 THE wITNESS: There is no name to provide; 7udge. At

Page 20
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-Z3 best; w^woold lse^ue3sirtg^s to mayhe some people who brought

24 .some things to our attention we then pursued and then developed

25: into count 1, but nobody filed a grievance that is the basis of

24

THE COURT: All right. ' . . .

with regard to any and all other counts -- and I

4 don't even care to know how many other counts there.are -- if.a

name is associated with any of the allegations, were they

provided?

7 THE WITNESS: Yes..And2 canalso indicate the names

8 of the people who would support the allegations in both counts

9 are detailed in the complaint. It's a 50-page document.

10 THE couRT: okay. what do you meah the names are -

11 detailed in each count?

12 THE WITNESS: Well, each count hts afactual.

13 predicate and it alleges certain activities. The people

14. involved are named.

15 TttE COURT: I see:

16 THE WITNESS: So anybody that is a potential witness

17 is presently known..

18 THE COURT: well, potential witness or-person who

19 filed the grievance?

20 THE w2TNE5S: Correct, both.

21. THE COURT: Either way?

22 THE wsTNESS: Right. The complaint doesn't say this

23. person filed the grievance, 'typically, but when we know of a

24 grievant that has identified themselves, that's provided in.the

25 LOi, the very first document that goes to the respondent

25



1 saying, Answer because attached is a grievance.

THE COURTC And -if you get multiple grievants filing

3 grievances, -

. ^.. ^^4 THE WITNESS: Uh-huh.

7 THE wz'rNESS: As long as we. think it's something we

8. need to have answered: If we get ten grievances and eight we

THE COURT.:-- you continue to supply that

5 information to the respondent?

5

10 going to dismiss them.

11THE CoURT:' I understand that. Yeah. TheDDls? '.

7.2 THE WITNESS: Right: So long as we feel it needs to

13 be answered; we will supply that ta tha respondent, saying,

14 Here is what this person says, tell us your side of.it.

15 THE COURT: okay.

16 'Mr. strigari, anything further?

17 MR. STRIGARI[Nothing further, Your Honor. Thank

18 you.

19 . THE CbURT: Mr. Squire, cross-examination.

20 MR. SQUIRE: Thank you, Your Honor.

21 -

22 CROSS-EXAMINATION ^ . . .

23 BY MR. SQUIRE: . . .

24 Q. Mr. coughlan, you're not testifying here to this Court

25 that you've provided 7udge Squire with the names of all sources

26

1 of human intelligence, so to speak, in connection with these

2 proceedings, are you?

3 A. No.
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4 Q. No. There are people who you tal.ked to who you relied

upon whose names have not been disclosed to 7udge squire, isn't

that correct?
A. No. . . , . . .

Q. Then why did you respond "no" to my previous question?

A. secause there are people we've talked to who we have not

I

10 disclosed. I'm not saying Ehat there are people who we've

11 talked to and relied upon who we've not disclosed.

12 . .THE.CaURT: That was the second part of your

13 question...

15, Q. That's right. There.are people that you've talked to that

16 you did,not provide td her, isn't that correct?

17 MR. STRIGARI:' objection, Your Honor. it was

18 previously decided.by Your Honor that this is information that

19 relates to the actual specifics of the case, and because of the

20 confidentiality that plaintiff is not seeking to waive at this

21. point, we feel that this line of questioning is inappropriate:

22 THE COURT: Mr. Squire?

23 MR. SQUIRE: Your HonOr, I am not asking him who he

:24 spoke to. I am merely asking whether there are people who he

25 , spoke to that, when requested, he did not disclose those names

27

^ . ^ ^ . . . ^ .14 BY MR. SQUIRE:

1 to oudge squire. i'm not asking what they said or anything

2 else. i am merely asking whether there were people who he

3 spoke to in the course of this.investigation.

4 TNE COURT:' The objection is overruled. Proceed.

5 . . THE WITNESS: The way you just phrased it was a

different question than you asked me. can you ask your

7 question again?
Page 23
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MR. SQUIRE: I would like for the court reporter to

9 read it back, please, because I don't want to change it.

10 THE coURT:well, itdoesn't matter whetheryou want.

11 to changeit or not, NEr. squire.

12 The question to you, Mr. c6ughlan, was this: Are

13 you saying that there are people out there who you contacted

14 for information -- and i believeyou called them sources, Mr.

15 squire =- that have not been revealed to the respandent, 7udge

16 squire?

17 . .. . THE wITP1E55: I believe.that's correct.I can say

18 for sure, Your Honor, there are people who have talked to us.

19 You just framed it in terms of contact that we:contacted:

20 THE COURT: That's right. . . . .

21 THE wlTTfESS: i believe it's correct that there may

22l be people We've contacted who provided information that didn't

23 turn out to be of 'any significance,. so we`ve not provided those

24 names. That's correct.

25 THE COURT: Proceed, Mr. squire.

BY. N7R. SQUIRE:

28

2Q. what about people rrho contactedyou?

3 A. Right. That's what I just said. we did not provide the

4 nartie of everyone who may have said to us anything about this

5 issue.

Q. But has not audge squire asked you for all'those names?

A. Ha. she's asked us forwho filed the grievance. .

Q. No. Hasn't she asked-you --

MR. S'fRIGARI: Objection, Your Honor, same basis.

10 He's asking about facts that are relating to the investigation

11 process that he has not waived at this point.
Page 24
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12 THE tOURTS overruled.

13 MR. SQUIRE: Your Honor,'I merely -- thank you.

14 THE COURTC I understand. overruled.

.15 MR. SQUIRE: I ant asking Mr.coughlan whetherhe

16 received a request from judge squire for the_names of all

17 people who either were contacted by the oisciplinary counsel or

18 contacted the Disciplinary Counsel in connection with this

19 ?nvestigation._. . . . .

20 THE wITNESS: Absolutelynot. we were notrequested

21 to provide the names of everybody we talked to, no,.

22 BY MR. SQUIRE:.

23 Q. what.were you asked?

24 A. well, I would have to see the letters, courisel, and you,

25 apparently, don't want to waive: So a can't say. precisely what

q 29

1 we were asked, but my understanding is we were asked who filed

2 the grievance, who brought this case to you.

3. Q. is it your policy, if someone asks you who contacted you,

4 to in all cases disclose that to the respondent?

5 A. if a grievance is filed, we notify the respondent who

6. filed the grievance. if it's'anonymous, we say; we got an

7 anonymous grievance.

g But no. if your question is,do we tell them

9 everybody we talked to, no, not at the investigation stage.

10 Q. and in the event you refuse to disclose the name of a

11 person that you're talked to and the respondent feels that that

12 is necessary information for them to know in order to

13 meaningfully respond to your letter of inquiry or to your draft

14 complaint, is there a mechanism for the respondent to appeal

15 your refusal?
Page 25
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16 A. our i nvestigations are conducted on our part. The

17 respondent doesn't have any procedural rights, that I am aware

18 of, during an investigatian.

39 Q. Do you.know of any procedural epportunity for a respondent

20 to petition the board of grievances in advance of the time a

21 probable cause detervnination is made?

22 A. No, no more than i would expect in a criminal case.

23 During a police investigation, you.don't have a right to

24 challenge it or delay it or demand any other special due

25 process.

30

MR. SQUIRE: Thank you very much, Your Honor.I have

2 no .other questions.

3 THE co[iRr: Mr. strigari, anything further?

4 MR. STRIGARI: One second, Your Honor.

THE cOURT: Thank you.

6 . . (WHEREUPON, there was a brief interruption.)

7 • . MR.STRIGARI: Nothing else, Your Honor.

THE COuRT: Thank you.

9 I have a few questions'; Mr. Coughlan. I`m sorry ta

10 keep you any later, but let's'--

11 THE YliTNESS: No problem, 7udge.

12 . . THECOURT: L.et'stry toget this finished.

13 Do you have a policy that you redact names an

14 grievances?

^15 THE WITNESS: No. Now, let nie say one thing.with

16 connection.with that. If a grievance is filed with us and the

17 person is identified and then they put in there, "aut X want to

18 file this anonymously," we will honor-that request until a

19 court orders us otherwise. so, partially, yeah. It's possible
Page 26
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20 that we would not supplya name if that comes in at the

21 grievant's_ request.'

22 THE COURT: oo you know whether tha

23 this case?

- 24 ^ ^ - THE WITNESSt It has not.

25 . ^ ^ THE COURT: Has not?

31

2

3

4

5

6

7

8

9

20

11

12

13

14

15

16

17

18

19

20

21

22

23

THEWITNESS: Ha5 not."

THE cauRT: All right. There is, under the Gov. xar

Rul,eV, section you know these better than I do, I assume --

section 4(d)(1), you can go to the board and ask for an

extension of time for your investigation, I believe, you file

with the secretary of the board or something?

THE wzTNESS: Correct. we actually have a 365-day

window within which to complete our investigation. During that

365.days, we're supposed to comp7ete it at different stages,

and, if we don't complete it, say, at. 60 days or whatever, then

we have to ask for more time to complete our investigation.

THE COURTh.Right. And,you do that.hydoing what?

THE WxTNESS: -We just write'a letter to the board

explaining where we are and why weneed more time.

THE CouRT: And that would be the same procedure you

utilize when you are directing -- under 4(h) directing an

inquiry concerning,a procedural question, because there is

something in there about --

THE WITNESS:Well, there is something in there that

allows us to ask the secretary of the board a question, a

procedural question. I don't think we've ever utilized that

provision.

THE COURT: okay. isthere anything that would
aage 27 -
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24 prevent.7udge Squire from writing a letter to

25 the board?

2 so. As I men-tioned, once they get, the respondent.gets, the

S here.

3 draft complaint, they can respond to that. That response goes

4 with the draft complaint to the board, and that's happened

6 THE COURT: Rightl . . . . . ^ .

14 THE.WITNE5S:. Correct.

.15 THE COURT: okay. in light of my questions -- and I

16 don't want to foreclose any questions -- Mr. strigari, do you

17 have anything further?

18 MR. sTRIGARI: Nothing further, Your Hanor.

19THE.COURT: Thank you.

20 Mr, squire, anything further?

21 MR. SqUIRE: I have nothing further, vour Honor.

22 THE COURT: Thank you.

23 Mr.coughlan, you may,step down.

24 (whereupon, the witness was excused.)

25 THE COURT: Do you, Mr. strigari, intendto call

12 THE WTTNESS: Et's been done.

13 THE.COURT: Whether proper or not, it's been done?

THE COURT: Tt's been done?

he secretary of

THE WITNESS: No, nothing at all. she is free to do

THEwITNEss:x'veseen situations where they filed a

motion to the board at that stage requesting dismissal. 2

9 doh't think; you knovi, it's preferable, but I've seen that

10 happen.

33

Page 28



anyone else at this time?

MR. STRIGARt: we rest our Case, Your Honor.

THE COURT: Thank you, Mr. Strigari.

4 M. Squire, do you intend to present any testimony at

5 this time?

6 MR. SQUIRE: No, Your Honor, z do not.

7 THECOURT: All right. well, then, the court --you

.2

8

9

15THE COURT: i'm sorry.oneother question. I had

16 twice in my notes to ask about it and i didn't.

17 we're back on the record. Mr. strigari, there was an

18 issue that you raised in the -- maybe I raised part of it, but

19 i think you raised it -- I know you raised it up in the

20 informal conference. You were ,questioning why we waited until

13 Thank you.

14 p9R.STRIGARi: Thank you, Your Honor.

know, I could ask you:guys for a lotof oral argument, but

we've had a lot of oral argument informally already. But if

you would give me about four or five minutes to.collect my

thoughts, I may have an order for you already. so just give me

12. a short recess of:four mi.nutes;or five.

21 the last minuteto file this. xs that correct?

22^ MR. STR2GARI:ForMr. squirefi]ing it.

23 THE COURTC Yes.

24 MR. STRXGARI: a don't believe'that I was questioning

25 . why it took him so long tor

34

1 THE COllRT: I thought you did on the basis of 'laches

2 or something. is that not what you were doing?

3 MR. sTRIGARI: That must have been the rationale. I
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o- was a s k ^ "t he ques ion o wfiq-to thTOurt W- irn--the cfiambers;

yes, vour Honor.

THE couRT: okay. I remember.

But, Mr. squire, do you remember that discussion?

g: MR. SQUxRE: F do not, Your Honor.

9 THE COURT: okay. I must have dreamed it. Thank

10 ynu.

17. .(whereupon, a recess was taken at 5.46 p,m., and the

12 proceedings reconvened at 6:00 p.m.)

---13

14 IN OPEN COURTd

15 THE couRT: Ladies and gentlemen, I apologize. They

16 turn off the air conditioning in this building promptly at

17 4:00. If it's feeling hot in here, it is.

i,g Because of the urgency of this.whole matter and

19 because of the fact that the board is meeting tomorrow, X

20 thought it better that I rule from the bench and make some what

21 i•consider to be minor observations on the evidence and on.my

22 consideration of the motion filed, then follow up tomorrow with

23 a written decision.

Z4 . First of all,after:listening to the testimony and

25 after reviewing the.Younger ooctrine -- that is, the Younger

35

1 Abstention ooctrine -- x believe that x ddn't have any

2 jurisdiction to hear this case to begin with, although there is

3 no formal mechanism provided for -- there is rothing that

4 excludes the rules, no formal mechanism provided for the.rules

S and nothing that's excluded by the rules that permits this type

6 of. contactwith the board. and,apparently, from Mr, .

7 Coughlan's testimony, there has been past practices of motions
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17 act.

18 i believe we would have a tough -- well, actually, I

19 believe there is a'serious question as to whether the plaintiff

16 ,jurisdiction to act. But let's assume .I had jurisdiction to

12 here in a second just for the purposes of the record.

13 But, to be honest with you, based upon my reading of

14 the vounger Doctrine and the testimony that's just been

.15 presented here today, i don't believe this Court has

10 requirements of the Younger noctrine, and I left them in there.'

11 Just get me the paperwork_in there; and I'll go through those

8fil-ed -amracted--upotrby-che-board.

g oh! And I wanted to go through the three

20 has niet her burden in proving•the necessary requirements for

21 the TRO, specifically, two places I believe the plaintiff has

22 is found lacking, first of.ali on the substantial likelihood of

I

23 . success:on the merits and secondly on the fact that the

24 plaintiff has not met her burden on the showing of irreparable

25 harm in this case.
36

1 And, atr. squire, you make a good argument, and I

2 guess your argument kind of goes along in this manner. You're

3 equating the public disclosure of this ethics complaint with a

4 due process violation affecting your client's property

5 interest, the property interest being the harm that may come to

6 your client in the -- in.the, or your client vis-a-vis the

7 electorate. But this court finds that the motion fails to

8 present a substantive link between those two by any stretch of

9 the imagination.

10 aow, Mr. coughlan, you testified that you don't --

11 that the respondent is not provided anyprocedural rights
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-1r - urirrg "the investiga ive process; and you odbe ieve, I

13 guess, that they should be provided any procedural rights, but

14 then you went on to describe several procedural rights that

15 they have. And I believe that they do have certain procedural

16 rights, and, so, x probably disagree with you in that respect,

17 but, from the standpoint of what`has been shown here, the

18 evidence does not'indicate that there was any nondisclosure of

19 witnesses ar grievants, that there was not -= x want to make

20 sure -- I'm getting a double hegative, maybe a triple negative,

.21, in here.

22 The evidence does not indicate that there was any

23 nondisclosure -- that's it -- any nondisclosure of witnesses or

24 grievants being used in the prabable cause proceeding. The

25 evidence indicates that no one asked to remain anonymous

37

1 specifically in this proceeding, and it appea.rs that --.from

2 what i can tell, it appears that Plaintiff; Ms. Squire, did not

3 ask for the specific names, and there was no contrary testimony

4 or evidence presented to that effect, although this court

5 accepts thetestimony of Mr. coughlan that all of the grievants

6 are listed in the draft complaint and all -= and most.of the

7 witnesses upon whom =- no -- all of the witnesses upon whom

8 they will rely are listed in that complaint.

9 x wanted-to go back to the Younger Abstention

10 Doctrine. As we all know, there are three factors, or three

11 requirements,that i must find: first, that there is an

12 ongoing state judicial pi-oceeding -- and obviously there is

13 that; that those proceedings must implicate important state

14 interest. And, again, x think it's beyond debate•that that is

15 true, but I don't believe that the plaintiff has proved that
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an adequate opportuniCy 1n ne sta'Ee procee '[nns

to raise a constitutional challenge, and the plaintiff has that

burden in this case.

So, all in all, and to be honest with you, if I

raise it on my own, i would almost say that there is some

can

lachesinvolved.here, but I don't think that's necessarily

dispositive of this case,

so this Court does not believe it has jurisdiction,

but should it even find that there was jurisdiction, I don't

believe that this court could issue a TRO on the state of the

38

4 as soon as possible.

3 morning to that effect, but i wanted to get it out to you guys

1 record and the pleadings as they are.at this time.

.2 The court will follow up with an.order tomorrow

11 that we've argued this enough up in chambers. I was asking for

12 your indu7gence just to get my thoughts togeth.er on my

13 decision. But you, apparently, rise to make an argument.

14 MR. SQUIRE: well, judge, I mean, you've ru7ed.

15 There is not much point in me making the argument, but

16 simply

17 THE CoURT: That would he my thought, Mr. squire.

18 MR. SQUIRE: You.made references to certain things in

19 the record, Yourttonor, that Mr. Coughlan talked about

page 33.

5 Mr. squire?

6 . MR.SQUIRE: Your Honor, I would beg the Court's

7 indulgence because I perhaps misunderstood. i thought when you

8 said you were going to.take a break that you were going to give

9 us an opportunity for closing argumeht.

10. THE COURT: No. No. To be honest with you, Isaid
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2doc^ime^s fhar-re-had i:n his-latabase ;-a-coupi ez'sf- whi ch-r-had

25 Your Honor. I wanted to bring these documents to your

23 testimony or evidence, and you said no.

24 . .. MR. SQUIRE:,No. I wanted to present no testimony,

21 here that I wanted to bring to the court's attention.

Z2 THE COURT: 2 asked you if you wished to present any

16 proffer.

17 MR. SQUIRE: 'I would like to present Plaintiff's

18 Eychibits 1 and 2.

6 court's.determination of this matter to have theserecords

7 available to you in terms of to determine whetheror not we had

a met.our disclo'sure, but I would just simply say --

9THE COURT: Here is whatI'm going to allow you to

10 do, Mr. squire.

11 MR. SQUIRE: 411 right.

12 THECqURT: I'mgoing to allow you toproffer those,

13 but 2.have to tell you I thought I made it specifically clear

14 on the record that if you wished -- that you were given an

15 opportunity to present testimony and/or evidence, but you may

39

1 attention. He was asked whether he had correspondence from

2 3udge squire, and he said he checked his database before coming

3 over here and that he didn't know specifically, but I had

4 copies of two such letters where she specifically asked for the

5 identities of these people, and I felt it was important to the

19

20

21

22

23

THE GOURT:. okay..

tAR.SQUIRE: 3anuary 7th letter.

THE coURT: we're going to call them Defendant's

proffered Exhibits 1 and.2.

MR. sQUZRE: ? and 2, Your Honor, letter from judge
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- 2-4-s-quire-ta-Ntr :-caugh9an-'re u st-ing the n-Ates-of any -person

: 25 making referrals; and a letter November 24th of 2004 from

6 supreme Court of Ohio oisciplinary Gounsel."

5 were the issues of concern brought to the attention of the

5udge

40

mation,

4 MR. SQOxREd it says here, "Please advise by whom

squire to Lori Brown basically requesting the same info

the identities of any persons.

3 THE COURT: nny persons what, now?

u

13 so these were letters that are part of the database

14 that Mr. coughlan referred to, and I would like to proffer them

7 and thi.s.one "says, "This letter is to request that

8 any and all referrals involving theundersigned, inciuding the

9 name of any persons making any such referrals to the

10 pisciplinary counsel, be faxed to my attention," the specific

11 thingthat we're alleging here that was asked for and wasn't

12 provided.

18 or as evidence, at this time, but let me make sure you

18 understand something, Mr. Squire. and I seem to have some

20 squirming from that side of the room. so let me put that at

21 ease over there before you squirm yourselves out of the.

22, courtroom.

23 That which you have just now proffered I don't

24 believe contradicts his testimony.

25 MR. SQUIRE:: okay, ]udge.

1-5 for the record.

16 THE_COURT: You may proffer them. The C4urt will

17 accept the proffer. The Court won't accept them as testimony,

41
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THE COURT: sut go on if you wish to make,another

2 argument.

3 NiR. SQUiRE: The onlything i was going to say,

4 judge, there were several points that I wanted to make in

5 advance of you. ruling. i mean, I respect the Court`s ruling.

6 The ruling is what it is, but I would just ask the judge, given

7 the nature of this proceeding -- we've had a hearing here,

8 albeit inan expedited hearing. The court hasdecided that it

9 is not going to issuean injunction, but i would suggest that,

10 given the nature of what's occurred here procedurally -- that

11 this isn't a TRo, it's a preliminary injunction hearing --

12 normally TROS are issued ex parte. when we have a hearing of

13 this natu're, i would just ask that this court at this time

14 consider granting a stay of the refusal to grant the TRO, and I

15 understand the courtis going to rule, but, as I've indicated,

16 this is a matter of most gravity to my client. And, again, T

17 respect the Court's ruling, but I would move for a stay at this

18 time, and I would just ask that the court characteOize this as

19 a ruling on a preliminary injunction.

20 Thank you, judge.

21 THE COURT: Thank you. well, first of all, no. This

22 is a ruling on the motion for the TttO. There is no motion for

23 a preliminary injunction before the court at thistime.

24 Mr. squirey = appreciate your tenacity. i really do.

25 You don't give up, and that's a quality that I appreciate, but

42

1 your request for a stay is denied at this time.

2 All right, gentlemen and ladies. Thank yoq very

3 much. This matter is adjourned.

4 (whereupon, the proceedings were concluded at 6:16
vage 36 .
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2
3 r,.Denise H. Errett, official court Reporter, certify

4 that the foregoing is a true and correct transcription of my

5 stenographic notes taken of the proceedings'held in the.

6 afore-captioned matter on October 6, 2005, before the Honorable

7 Gregory L. Frost, ]udge.
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nenise N. Errett, RPR-CM
official court Reporter
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2

3

4

5

6

^ DENISE N.•ERRETr
official court Reporter
U.S. bistrict Court

85 Marconi 6oulevard, Rm. 260
Columbus, OH 432];S

Telephone: 614-719-3029
SSN: 290-56-2862

Date: aanuary 23, 2006

Percy squi re
squire & Pierre=Louise
Attorney5 at Law.
65 E. State Street, Suite 200
columbus, OH 43215

IN RE; carole Squire vs. 7onathan coughlan; et a1.
Case No. C-2-A5-922 - Transcript of proceedings
held on October 6, 2005, before the Honorable
Gregory L. Frost
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FtSCRIPT OFPROCEEDINGS:

TOTAL DUE: 138.60

z certify that the transcript fees charged and page
format used comp7y with the requirements of this court and the
3udicial conference of the United States.

. . : Denise N. Errett . . . '
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Business
GaOcean c[ream' a nigfitmare
By Michael l.evensohn
Times Herald-Record
PubGshed: 2:00 AM - 05/28/08
It's been nearly a year since GoOcean ennounced plans to build a $120 million water park in Goshen. The project t as beett
buffeted by scandal, much of it the result of an unwitting aiiiance with a two time felon.
GOSHEN - The would-be savior of the GoOceati Weter Park and Resort came ta fown in late March and spun a tale.
Mike Riley had been instalied as chief executive officer of GoOcean just days before. He and GoOceanfounder Liliana
Trafficante came to Goshen to meet with the sellers of a 120=acre site just off E, dt 124 of Route 17..
Since last summer, Trafficante has touted the property as the future site of a $120 million water park that would also fulfill
her life's goal of providingjobs and housing to foster children making the transition to independem living.
Siie made a $14 mililon offer on the land in September, but neverwentto contract
There was never any money," said Ed Arace, a par€rier with landowner 124 Goshen Partners and former Hudson Valley

regionalJce president of Empire State Development
Trafficante, a Manhattanite, spent most of the past decade trying to establish a water park in various towns around New
York state. Before coming to Goshen; she pursued sites in Chester and Woodbury, as well as one near Lake Pladd, but
failed tocome up with the money to buy the land.
Alohg the way, she [an up seven-figure debts and strung along investors waitin9 for some retum on their money.
Riley promised to change all of that
Iri a meeting atthe Goshen Diner, Riley told his story firat to a newspaper reporter, and then to representatives of the

propertyowner:
Riley, 44, said he was the son of Nancy De6artolo, of the San Francisco-49ers 17eBartolos, and that his family made its.
fortuneaiuwlding malls and hauling trash.
Riley (nenfioned his prlvatejet He said he had Jeb Bush on speed-dial and Bifl Gates lawyer on retainer.
He said the GoOCean complex would be even grander than Trafficante had envisioned, with time shares, an RV park and a
500=room hotel in addition to the water park. He sald he would complete the $14 million land purchase in a matter of days,
arid then move on to sttes in Florida, Ohio and West Virginia.
Ri1ey was accompanied by Charles Hunter - he's wfth "The Riley Gfroup," said Ri€ey - who clutched a suitcase that
Trafficantewculd later say appeared to be full of cash.
Riley said the delays and confusion that had surrounded the project since last summer stemmed from Trafficante's
involvementwith untmstworihy characters. She'd been taken advantage of by previous lenders, he explained.
"There have been a lot of promises prior to thls," Riley said. "Now there are facts."

The facts.
Eight days before he showed up in Goshen, George M. Rlley pleaded guilty to seven felony theft and fraud charges in

Licking Caunty, Ohio.
Over severatyears, Riley had forged documents and committed other frauds to obtain financing on several vehtcies, an RV
and amottg9agefor a home in St. ClairsviUe, Ohio, said Licking County prosecutor Ken Oswalt
The house has since been foredosed on, and the RV and several of the vehicles Tepossessed, Oswaft said. Riley could be
sentoneed to as much as 17'/z years in state prison, and Oswalt Is seeking restitution of about $300,000 to oover the

deficiencies on the loans.
It was not Riley's first run-in wrfh the law. In December, Riley pleaded guilty to a felony theft charge in Eagle County, Colo.,

^stemmingfrom a 2004 business deal with a local gravel company.

He avoided prison In that case by paying $509,697 in restitution.

1.evil in the details
Tratficante ousted Riley in April, after she found out about his background.
Before he left, though, Riley sold Yrafficante on a site for a seeond water park. The 70racre property is in St. Clairsville,
Ohio, a city of 5,000 nearthe WestUrginia border.
It's the same city where Riley had purchasedthe house with the fraudulent mortgage, and an area where he has deep roots.
The property is owned by members of the Fatula famity longtime associates of the Rileys. George Riley's mother --the. one
he cialmed was a DeBartolo- is actually the Fatulas' housekeeper.
At Riley's urging, Trafficante signed a contrad to buy the land for $8 million- several times its value -without visiting the

site or meeting the Fatulas.
She claims she'd arranged a meeting with Ashton.Fatula, the 18-year-oid who handled much of the negotiation, but the
meeting was nixed when Fatu€as school trip to NewYork City was canceled.
Ashton Fatula admits Trafficante got duped, but claims he did nothing wrong.
"The piece of property she is buying obviously is not worth $8 million, but she had the time to do her due diligence," said
Fatula, who suggested the land's value might be $2 million or $3 million. .

Famiiy feud
TFiere's been some infighting in the Fatula clan in recentyears.
In 2006, George Fatula sued his son, Rusty, and grarrdson, Ashton, daiming they conspired to steal his tent and awning
business in Wheeling, W.Va.,while George Fatulawas in the hospital being treated for cancer.
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daims Ashton and Rusty commiHed ah nted Geor e Fafula in the lawsuitseE ,9 .tng w o repreMark Blevins. a lawyer m Whee
variety of other frauds, from stealing George Fatula's land to passing a phony check at a Lamborghini dealership.
lie detailedfiiseoncemsin-letterstoie FYS^ttomey's-0ffceandseveraNoca4 ai dstate lav^enforcameirtagenc esrbu^-_.

none has taken the case.
"Rusty and Ashton go around this area bragging that theyre bulletproof," Blevins sa d "And they are."
Astrton Fatula blamed his unde for insiigafing the Yawsuif, which he said his grandfather dropped after getting out of the
ho.sp'rtal. He accused Blevins vf cartying ouf a baseless vendetta against his family.
"I was brought up on fraud rharges, and they were dropped because there was nothing there," Fatula said.

Patience runs out .
Trafficante counts Riley as the fourth "scammer" she's encountered whilg tying to develop the water park.
"IYerrtet a serias of George R leys," said TrafSca ite, who dairns that the $14 mi0ion offer on the Goshen land fell through
because fhe iender she met through Craigslist was really acon.artisL She said sha's recendy hired a security spedalist to

vet future businessassodates.
"Nobody'S real uhtd the morfey's in the bank. ThaVs what I've leamed," she said.

Trafficante daims she's lined up a hedge fund that has promised $30 million in funding for the water park, but she refuses to

divulge its name:
She-continues to lie and say she has this money, but it never surfaces," said Ashton Fatu[a.

Lastweek, Trafficante said she hopes to renegotiate the purchase price on the Ohio land and move forward. Two days later,
she said she won't go through with the deal, because her lawyers believe the Fatulas' deed on the property may. be

fraudulent
"If she doesn't come up with money soon; my next step is going to be iitigation, because 1'm through playing witM her;"

Ashfon Fatula said.
"If you're surrounded by scam artists, then most likely you are one, in my book;' he said.

'4biegati+orr to investors'
Traffsante claims the handful of legitimate investors in GoOcean have put up about $800,000. But the total of a!I claims and
judgments against her and her. buslnesses runs into.tt a mi[lions of dollars.
In a recent conference call, several investors pressed Trafficante to return their money. She promised to pay them back
when the hedge fund money comes in. It's a promise she has made repeatedly, In e-rnails and phone calls, over the past

few years.
"She makes up this scam, for lack of a better phrase, where If she can get 10 or'15 grand, she can get access to more
money," sald Kelly Bigham, who loaned Trafficante $5,000 three years ago.."Of course, it was just a big song and dance."
Bigharn said it wasn't worth it to hire a lawyer over a $5,000 debt.
08he told me the money I gave her could be written off as athantable donation," he said.
Trafflcan'te's cell phone rings constantly these days With calls from investors and lenders. She understands Why people don't
believe her when she tells them, yet again, that the nioney is coming.
Her dream;she sald, has become a burden. _
"htti studc I have an obligatiori to investors," Trafficante said:
To fulflA that obligation, she p[ans to return to the place that gave GoOcean its name.,
"My great hope is that we can get everything going with Goshen," Trafficante said.
In April, a lawyer for 124 Goshen Parfners sent Traff'icante a letter as(ing her to stop contacting the partners and to take

photbs of the property off Goocean's Web site.
"There's absolutely no deal, There's nocontract, no nothing," said Arace.
Trafficante aclmoWledges she has a credibility problem, but she Isn't willing to give.up on her dream.
"There's other land In Goshen if this doesn't work out," she said,
mievensohn@th-repord.com
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wera charged with 15 caunts orfraud in fedeml
nourt Aprd 21 fora0eged[y scamming lenders
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Governor hits back at Inspector.General.
Attorney for state's top cop calls sting report `scurril .ous°

Tuesday, May 4, 2010.2:53 AM

BY JOE HALLETT AND MARK NIQUETTE

THE COLUMBUS DISPATCH

Scurrying to stamp out a smoldering scandal before it becontes a
wildfire, Gov. Ted Strickland and an attorney for his top public-safety

riti o anadministrator questioned the veracity of an investigation
aborted sting at the Governor's Residence.

Ted$^itoldarid,from lett; .Gov.
Yesterday, Strickland strongly rejected allegations in a report by Md aiorhey chartdi"goCW,
state Inspector General Thomas P. Charles that Public Safety. Saxbs; reject the report
Director Cathy Collins-Taylor lied under oath, saying "she's done submitted by7nspector

nothing 4Vrong "
General Tliomas P. Charles.
5azbe, said Charles Is pursuing

And Collins-Taylor's attomey, Charles. "Rocky" Saxbe, went a step
a peisonal agersda through his

fvrther, calling Charles' report so "scurrilous" and containing such reRort
"fabrications" to an•ive at a predetermined outcome that Charles' {ZELp TED STORY
office is the one that should be investigated,

• Inmdte program at Govemor's
Saxbe portrayed Charfes as bitter about the administration's handling _ Residence'off course'

of State Highway Patrol matters, charging he used the Governor's D^ atch['olitics.
Ftesidence investigation as "a platform for him to pursue. a personal p
agenda." Voters Guide

The Dispatch's
The attack on Charles and his investigation came four da.ys after the guide to all the
inspector general concluded in a 48-page report that Collins-Taylor issues and
and a top patrol officer lied under oath about a decision to halt a Jan. .

. candidates on the

10 sting at the Govemor's Residence. The sting was to cati lt a May primary ballot
courier dropping off contraband for an inmate working at the • DispatchPolit;os.com
residence. . Complete coverage of Ohio

politics

The report said the key factor in candeling the operation was to avoid Thepaily Brieflng
politically embarrassing the govemor, who is running for re-election The Dispatch's public affairs

team sates the appetites of
This-year. It further s t a t e s t h a t sluring swcm interviews w i t h the _
inspector general's office, "Collins-Tayloi• did not tell the truth about poliffma un ^^'t^s zed

EXHIBIT.C
H, .».nn,, ^ io ^fnFf lil^ C VTi/IIVP.^ IYtP.ntl1 (A1 news/stories/2010/05/041cop91ia0
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her decision to shut down the operation, nor was she truthful about
the timing of her decision."

But Strickland said, "1 don't think she lied under oath. ...1 think in
terms of the timing of that decision, thafs well open to question."

Charles, the chief state govemment watchdog for nearly 12 years
spanning the administrations of two Republican and one Democratic
govemor, said he stands behind his investigation.

"Let the public read ft and make their own determination," Charles
said, declining to.comment on the assertions made by Strickland and
Saxbe.

The governor said he continuesto support Collins-Taylor's
confrrmation to her cabinet post.

Although she was appornted Sept. 18, Strickland's office mistakenly
failed to submit her appointment and four others to the Senate for
approval: CofEins-Tay[or's confirmationhearing is expected later this
month.

A nurnber of Republican senators have said they would have trouble
voting to confirm Collins-Taylor based on the allegations that she [ied.
under oath.

"I would hope that they would move ahead with the confirmation, ask
"whatever questions they need to ask and make a decision,

Strick[and said.

Saxbe said he would provide his reflections on what the record
says" to Sen .. Timothy J. Grendell, the Chestedand Republican who
heads a committee that has been examining alleged interference in
patrol investigations. Saxbe said he hopes Charles will testify "on the
misrepresentations and falsehoods contained in his report."

Among the "incredible flaws throughout" the report, Saxbe said,

depositions contradict Charles' claim that the sting "was safe, well-
nianned and routine." Moreover, Collins-Taylor clearly stated to
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portions of the news and whaPs
behind it.

^ Brickeye Forym
Veteran poli8eal reporters
examine Ohio politics in this
weekly podcast.

Today's politicat
news
• Turnout light as Ohioans go to

polls

• U.S.,1ran lob verbal bombs at
nuke talks

• U.S. puts its nuke atockpile at
5,113

• The majority might already
have spoken

• State's Latino commission .
oritioizes Ar¢ona law.

• dhio's new diiefjustice

Inniate program af Govemor's
Residence 'off course' .

Govemor hitsback at Inspector
General

Gahanria re]ects home for
tnentally ilf

A Full pay promised to cancer
patient seeking to use donated
leave

Dublin loses bid to get refund
for land taken for Rt. 33
antercliange

• City eases rule for parking lots

• OfEicials to consider land bank,
stoppingtruancy suspensions,
social activists told

investigators that she meant Strickiand when she referred to
potentia[ embarrassment for "the boss;" and did not obfuscate, as the report implied.

Saxbe said Charles, 67, a retired 31-year veteran of the patrol, "is consumed with his own power,"
portraying him as bitter about various decisions, including Strickland's appointment.of Col. David
Dicken as the patrol superintendent. Charles wife, Bridgette, is a patro[ captain. Charles had
recommended her boss for the superintendents job.

Saxbe said Collins-Taylor has no plans to resign; „My expectation is she's a fighter and she's not
going to allow these kinds of scurrilous accusations to stand. They are fabrications."

The govemor said he would accept her resignafion if it were offered, but when asked whether there
had been any discussions about that, he replied, "Absolutely none."

hm, //www rli.anatcl,nalitics_com/livelcontentJlocal news/stories/2010/05104/copy/g4verrior-... 5/412010
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"Of course, she can maEcewhatever decision she wants to make, but I 4vant#o be very clear-: I
supporf herftfororrgYrly `the^ovemorsaicF-"Sfie'sagood-person,-(and) Fthir^IFshe s-doneflothing

vurong.`
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C`4.e ,,Sixjjx.eme Touxt of Ohto C LERK^^^^^RT
SUFREME GOURT t?F OH'$O

Disciplinary Counsel,
Relator,

V.
Percy Squire,

Respondent.

Case No. 2010-2021

ORDER

This cause is pending before the court upon the filing of Findings of Fact,
Conclusions of Law, and a Recommendation by the Board of Commissioners on
Grievances and Discipline and upon the briefs of the parties. On February 28, 2011, the
court granted relator's unopposed Motion to Strike the Attachments to Respondent's
Answer Brie£ On March 3, 2011, respondent filed a Motion to Strike Relator's Motion
to Strike Attachments to Respondent's Answer Brief or to Impose a New Response Date,
which included a request to vacate the February 28, 2011 order.

Upon consideration of respondent's motions, it is ordered that respondent's
Motion to Strike Relator's Motion to Strike is denied and respondent's Motion to Impose
a New Response Date is granted. Respondent's response to relator's motion to strike
shall be filed on or before March 21, 2011. No request for extension of this deadline is
permitted. The court's order granting relator's motion to strike the attachments to
respondent's answer brief, dated February 28, 2011, is hereby vacated.

Maureen O'Connor
Chief Justice





BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In Re:

Complaint against:
Percy Squire,

Respondent

Disciplinary Counsel,

Relator

:^^***^**

Case No. 09-023

FPLE®
FEB - 3 2a9®

ENTRY BOARD OF CO . M lSSIONERS
GR9EV 5 & Dt5C1PL4NE

The Chair held a pre-hearing telephone conference on Febraary 2, 2010 at
9:30a.m. with Disciplinary Counsel Jonathan Coughlan and respondent Percy Squire,

acting pro se.

A formal hearing will be scheduled May 6 and 7, 2010 in Columbus, Ohio
commencing at 9:30 a.m. on May 6, 2010. The Secretary shall determine the exact
location of the hearing and notify all parties accordingly.

The parties shall complete discovery by April 9, 2010 and shall file and serve on
the chair and the hearing panel stipulations by April 23, 1020; and trial briefs, copies of
numbered (Relator) or lettered (Respondent) exhibits and witness lists no later than April

30, 2010.

If respondent retains counsel, the chair and the Board Secretary are to be notified

immediately.

The Secretary shall cause copies of the Entry to be mailed to the parties.
Members of the hearing panel have been sent electronic copies of this order.

All subject to further order of the Chair.





BEFt3li.E 'i'HE BoARD OF CC?14iN3ISS1ONER>S
ON GRIEVANCES AND DISCIPLINE
THE SUPREME COURT OF t]FH1IU

In re:

Squire, Case No. 04-(}23

Respondent.

uradersigmed respecttulty itiaves to vsicate the May 6, 20I0 hearing date until a date

subsequent to t3ie time that that the undersigtied is required to move or otherwise plead to

tIte Amended Cozripiaint: tt. memorandusr in support of this motion is attaehed.

By reason of the filing of a Second Amended Complaint in this inatke

IYIflTIOtiT C?1?' RESPONDENT T€? VACATE MAY 6 2010HEARIN+G I3ATE

Percy Squi
Percy S€tu.i
514 5', I-Si
Columbus, ()2iio 43215
614-224-65'2 S Teleplion e
614-224-6529 Facsimile
p^iuzre^^^^Ia^v-fisria.cr^ir7



taRaNDUn?

deposition upon oral of the ed ivas taken in this

disciplinary action on April 7; 2010. On April 9; 2(il{}, Relator advised the untiersigned

intended to di,sm associatecl with Cotuat 2 of thc A.nsended

C',nuaplaint, but to add, based upon my depositi tony, allegations to Count 3. The

undersigned inforstied Relator that I would not object to the tlmenda.nent, if my testizr7onv

was such tha.t an amenttment was appropriate.

On April 12,2010, Relator moved totile a second amended cam.plaint: das April

14, 20I0, the Secretary to the Board of Caii?tnissioners on Griev°anees act.d Discipline

iice of tlif g afan amended complaint, iN-ith instrtcticrns to the unc

within twenty days of April 15, 2010, or no later thais May 5, 2010, the day

before ttie scheduled heariiig.

On April 16, 2010, an order was issued by the Panel Chaar, (see, Exhibit A),

granting Relator pernnission to file a 5es;onci Amended Coanplaint; a camplaintwhieh had

alreatl}= been filed on April 15, 2010. The undersigned rer,eivecl the Panel's Order on

April2tl, 2010:

In its April 14, 2010 Nntice of filing Amended Complaint, the Board advised the

undersigned that he had twenty days to nrove or otherwise plead to the Second Amended

Complaint. The Panel ltawever did not apprave the filing of a Second Aanendecl

Gorrsplctiaat until April 16 and the undersigned did nc?t receive the Panet Order until April

2{t, 2010.

=d Amended Complaint introduces an ezzt'srely new theory into the case.



i.^ependinp, upon which ea=ertt triggers tlie rutuuung of iny

s Notice on April 14, 2010, or the PaneI's order, on tl.pril2fl, 20

due at the earliest May S. 2010, or as late

Ittia.ring:

The

does object

adequat

rer{uest,

ay lfl, 2010, a the scheduled

A has no objection tO tlie fliztg of an Amended Coznpla

required tu dai'end against an entirety new legu] theory witliont

,rtunity for discosay or motion practice. A.ccordinglv, iE is respectfi.iSly

ay 6, 2010 hearizrg date be vacated in. order to allow the und+

the fu.ll nieasure of response time prot idecl Cc7r under the Board's ru.lm

Respectfully submittect;

Percy Sr ^sq. (W

Coliiinbas, Ohio 43215
614-224-6528 Telephone
614-224-6579 Facs=k;
nsqvir6,alsalawfimi.com

514S. TJigh
Percy S. nirc^^o., LL,C
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Cl CC111

S^ItVtf ^CERTIFICATE OF

a true and correct copy of the forgoing was servecl via U.S.

r hand delivery; April

iupreme C.auR of Ohio
250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7205
3ot3athc122.Cotl:

614-461-7205 (F)

Judge Arlene Singer
s^^er rer^ luc^^ e^h.us
419-213-4844 (I^')

Board of Commissioner
65 S. Front StreaC; 56 Fl
t',otunitius, Ohio 43215

upon the follav^.^ing.



BEFORE THE $C1ARZ? OF COMMISSIONERS A Pi I a

ON 80ARD t .: 0,1€trlS&Q;
GRIEVANCES ATD I3ISCIPL,LNE ;sN Gk E'VANCE8 & Di'le

♦JS'

TI4i14LTFRi1?vtl COURT OF OHIO

Complaint against:
Percy Squire,

Respondent

Discipliiiary Counsei,

Relator

}ras filed a Motion for Leave to ond Amende

Caniplaint in tliis matter, which he laas tendered. Relator states that respandent

rated that he does not object to

will not deIav the formal hearing scheduled for May 6 and 7, 2(}1 Q.

memorandum of support of this motion, relator has acts that

demonstrate good cause as required by BCGl7 Presc: Reg. Section 9(D).

Relator`s inatzon is granted, and.the tendered tlm.ended Complaint is

fiied with the Secretary of the Board.

Case No, 09-

LY





BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In Re:

Complaint against: . CaseNo. 09-023

Percy Squire,

Respondent

Disciplinary Counsel,

Relator

ENTRY

APR 3 0.

aA;aO ldF COM
ift a-6(

^°iw:eH.r

The Chair held a pre-hearing telephone conference on April 29, 2010 at 10 a.m.

with Disciplinary Counsel Jonathan Coughlan and Respondent Percy Squire. The

conference was called by the chair to address Respondent's motion to vacate the hearing

date set on May 6, 2010 and Relator's response.

Respondent's motion was based on the filing of relator's motion for Leave to

Amend the Complaint on April 12, 2010. With this motion was the relator's Second

Amended Complaint. In his motion to file the amended complaint, relator stated that

respondent did not object to the motion, which respondent confirms. Upon showing of

good cause, and with no objection from respondent, the chair granted the motion and

ordered the Second Amended Complaint filed, pursuant to BCGD Proc. Reg. Section 9

(D) that states, "The relator may not amend the complaint within thirty days of the

scheduled hearing without a showing of good cause to the satisfaction of the panel chair."

The relator's Second Amended Complaint was sent to respondent by the Board

and delivery was accepted on April 15, 2010 as shown by the certified mail receipt



returned to the Board. With the complaint, was the Board's notification that the answer

was to be filed within 20 days after April 15, 2010, i.e., no later than May 5, 2010.

Subsequent to this, the panel chair granted leave to relator to file its Second

Amended Complaint and ordered that the complaint be filed.

Respondent requests vacation of the May 5; 2010 hearing date because both the

May 5th date, or another date 20 days after the later entry from the panel chair does not

provide adequate time to which he is entitled to defend "against an entirely new legal

theory without adequate opportunity for discovery or motion practice."

Neither with his pleadings, nor during the telephone pre-trial did respondent

articulate with specificity his basis to require more time other than what has been

previously stated. The amended complaint deleted several originally alleged violations,

and alleged a new Rule violation based only on the statements made by respondent at his

deposition.

Based on the discussion during the telephone conference and the notices and

pleadings in the record, the chair orders respondent to file his answer or responsive

pleading by Wednesday, May 5, 2010. The formal hearing will go forward as scheduled

on May 6, 2010. Any issues not resolved regarding this new allegation will be addressed

on May 6, 2010, prior to the formal hearing on the remaining matters contained in the

complaint.

The Secretary shall cause copies of the Entry to be mailed to the parties.

Members of the hearing panel have been sent electronic copies of this order.

All subject to further order of the Chair.
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THE SUPREME COURT OF OHIO

DISGIPLINAAYGOVNSEL

JONATHAN E. COUGHL4N

CHIEF AC9STANT DISCIPLINARY COI/NSEL

LORI J. BROWN

SEMOA ASSIbTANT WSCIPLINAAY COONEEL

ROBERT R. BERGER
JOSEPH M. CALIGIURI

250 CIVIC CENTER DRIVE, SUITE 325
COLUMBUS. OHIO 43215-7411

.(614)461-0256
FAX (614) 461-7205
1•800-589-5256

February 17, 2010

VIA FASCIMILE ONLY
PEItSONAL AND CONFIDENTIAL

Percy Squire, Esq.
Percy Squire Co. LLC
514 S. High St.
Columbus, OH 43215

Re: File No. 09-023

AS95TAM DISfJPLNlAAY COUN$EL

STACY SOLOCHEK BECKMAN

CAROL A. COSTA
HEATHER L. HISSOM
PHILIP A. KING
KAREN H. OSMOND
AMY C. STONE

Dear Mr. Squire:

I am in receipt of your letter of February 12,2010. I am scheduling your deposition for
Monday, Apri15, 2010 beginning at 10:00 a.m. at our offices. I do believe it will be helpful to
take a trial deposition of Mark Lay and I propose we do that during the afternoon on Monday,
April 19, 2010 at the correctional facility in New Jersey. I will arrange for the court reporter.

I would also like to take the trial deposition of George Michael Riley. Mr. Riley is
housed at the Chillicothe Correctional Institution. I propose we take his deposition in the
aftemoon on Monday, April 12, 2010. I will arrange for the court reporter.

We have confirrned that these correctional institutions will accommodate the proposed
depositions on the listed dates.

JEC/mlr

Received Tlme Feb.17. 1:21PM
TOTAL P.02





PERCY SGltIlRE CO., LLC
514 S. High Street

Goltnnbus, Ohio 43275
(5 T4)224-5518 Te7epirone
(64 4)224-55'?9 F'aesiinile

February 12, 201{}

VIA i: PC?S7'AL ,.^i'FA'VIGE

Jcanathan. E. Coughlan, Esq.
Disciplinary Cnuzsel
Supreme Court crf OIucr
250 Civic Center Drive; Suite 325
CffTuinbus, Ohio 43215-7411
Lonathan Couilanra}sc ohio go

RE: Fi1e NQ. 09-023

ie onlv sucnzested date that I am: Lusavailable is March 22, 2(71Q. If it i

Lay I would tike to be preseut. Ians unsure wliat tssues you reclurre tus icsumony
tay be willing to stipulate to it.

Dear Mr. Coughlan:

E?sfcp

Ex (`+
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THE SUPREME COURT OF OHIO

7

CIPLINARY COUNSEL

NATHAN E. COUGHLAN

CHIEF ASSISTANT DISCIPLINARY COUNSEL

LORI J. BROWN

SENWR ASSISTANT DISCIPLINARY COUNSEL

ROBERT R. BERGER
JOSEPH M. CALIGIURI

250 CIVIC CENTER DRIVE, SUITE 325
COLUMBUS, OHIO 43215-7411

(614) 461-0256
FAX (614) 461-7205
1-800-589-5256

ASSISTANTOISCIPLINARYCOUNSEL

STACY SOLOCHEK BECKMAN
CAROL A. COSTA
HEATHER L. HISSOM
PHILIP A. KING
KAREN H.OSMOND
AMYC.STONE

February 18, 2010

VIA FACSIMILE & REGULAR MAIL
PERSONAL AND CONFIDENTIAL

Percy Squire, Esq.
Percy Squire Co. LLC
514 S.High St.
Columbus, OH 43215

Re: File No. 09-023

Dear Mr. Squire:

Due to your conflict, we can reschedule your deposition to Wednesday Apri17, 2010 at

10:00 a.m. I will get back to you with the exact time for the depositions of Mr. Lay on April 19

and Mr. Riley on April 12. Thank you for your cooperation.

JEC/m1r





PERCY SQUIRE CO., Lc.C
514 S.Iiigh Street

Coluinlitts; Ohio 432 i 5
Percy Squire
V-gVire@s taivfinia.eiiin

February 19;2010

VIA EMAIL & LT.S. POSTAL SERVICE

Jonathan E. Cotajtlan; Esq.
L3iscip2ina-y Counsel
Supreme Court of C}tiia
250 Civic Center ]?rive, Suite 325
Coluinbns, Ohio 432I5-74 S 1
3naaattuut.Cou0l ui^"^2sc,ohio.^-yoti

°ile No. 09-023

Dear Mr. Ccr ughlan:

(614)224-6548 Telephone
(Ci14)224-f'i5?} Facsimile

Thaiik you for reschediiling my deposition.

As I indicated previously I am willing to stipulate to SvtEuk Lay's test.iinoziy inciri3er to
avoid the potential expense of a firip to Ft: Dix, t7xe cost of which may ultimately be ira.asfe.rrect to
me. Is it possible to arrangc something less expensive than a trip to New Jersey or to agree that I
do not have to pay for it?

PS/cp





Percy aquiie
My u ke^^m. com

PERCY SQl33RECL}., LLC
514 S. ffi Js S4rvet

Cti7uinbus, t?liio 412155

April 19, 2f)1t)

VIA EALA.TS.. & U.S. POSTAL SEIiVICF.

Janathan. E. Coughlan, Esq,.
Disciplinary Cc;iunsel
Suprenie Caure of Ohio
250 Civic Center Drive, Suite 325
Cc?luziibus, C7hio 432I5-741 t
Jcrisattaan.CoughlaMCa,ss_: t laicsgo'

PiF: Case :ho. 09-023

(h 14 )2<4-(i528:.1'elephone
(614)2^4-652' Facsimile

I7ear Mr. Coughlan:

This responds to yotir April 19, 2{)I{} correspondence in tvhicli you instruct me to iarovide
cincuinents requested in you Apri12, 2010 correspondence imi.^ie.iiateEy. You also instruct me to
produce documents mentioned during my Apri17.20Ifl deposition awee>k from now on April

2C, 201t7.

ndeavoringto compile all of the dcscaunents that'you have requested; however
doing so within tlae time frames that you are provicting to mr: is unrca.sonable. Accordingly, I
hereby continuemy objection to these docunietit reqtiests. Fia.-ving objected, and iA+ithuut
waivint; abjection, I will continue to work to compileall requested dc>cur:nents.

I do not interld to travel to Ft.. Dix on Wednesday. 1. cvould appreciate it llowever, if you
ikrciuld provide ine with a call in ntzanber as was done for the deposition of N.Ir, Ssna.lls.

PSfcp





BEFC3RE, '1'T3F, BOARD t3F Cf3MMi&
i.T1A 1.Y.i4€EY ANCES AND DISCIPLINE

'I`HE SUPREiME COURT OF i3Hlfl

1'eroy SG

t has already bten tenderecE, Mr. Z,ay's dec.larairon.

REPLY TO R;AW^^S OPPC}SI110 X 'I'C) MOTiC}N Tol M-0?1N

Relator Conten.ds that tlte rniitzon of the undz.̂ rsigneri to reQpen has be.-ri filed for iaurxioses

of delay. Relator iaas atrt stated however; ho-,u e00sideririg; Mark Lay's 219 T3.5.^. §1746

dec:laration will cause delay. "Ibe declaratiors has already tn<en filed and if, as R.dator eon.tends,

it contains no^ rsi iar ?atiue to lilgr defezlae, tf oorasidering

the dee]aratzo.n wfl1 saot be prejudicial. Relator al;o argues that t[te declaratzon is 3rze2ovan.'k

uest to h^..ve: it considered is for delay. It witl cause no delay fot the Panel to take in.ta

aceoutr.t, at tlais junelnre;. a. doou

6

of Relat.iaar's c; The declaratioti

Case Ikio: b3-023

dy's dec[arati,on goes to the very heart

aant to what I wa.s acttharized to cha^,t^go

sdzaw Y`:;ay for tegal setviiaes, wIten I was

aaad Wr;l.fare tzova much work. I perforaned and mo

fraudulent or deceit£ul cortduct.

hethe

I do not cieny that I failed to comply with all of tlae administrative requiresnents of Rrs:t.e

1.1 5of the R.ules of Professional C4nduct, I do desi.y bavixig engaged in fraudulent or deceit^'i.ii

eonduct-

Relatoi`' has ttied to create the impression that I received on A.prit, 23, 2 216.58

ttejnent proceeds that I did not advise I^"r. 13av of receiving. Relator furtize.t argues

J^.KL



;2 16,59 Arithout

wag counsel in au actian; recei

declaratirarA fraverses the thetiry

, Lay's knowiedge: Relator has

:erct pmceeds, and did not advise^

rces by Reta'

As reflected in StipWate,z^ Exhibi.t 55, Twag not cttucisgl in the action frvu-i cvhich the

58 errranated. The $113,216,58

requiremeat under Ru.ie Prof. Conduct 1:15 or Ohio

witer af ttaeproceads.. I did not. reprt:sectat either IVfDI, Capital or iY1r. Lay ia tlie tu9eterlying t

aits attaclied to Exhibit 55 make it elm that N1r. L,ay ivas copied on all e:sarrespon.dcnce

z•elab

Relator atso has facuseii on the lac1c or aNvriting oz 3riderzture cuncertl.ingt6e authorized

dispositian af Ghe, $113X6.58. There is r

la.wv for an indenture ia order to czeate, a. tn

161, 297 N.E. 2d k 1^, {writzng nat raeluire+

R.C. 5804.01 and 5904.02 state ra;cpectivtzly:

I

ec1 ta mc a.t the direetian of MDL Capital; t}

Petrrrsan u. 'redzasiit, (1973) 34 Ohio St. 2el

o crreaU^ a trust)

5804.01 Methods of creation of trusts.

A trust may bc creatc;d by eny uf tae fa11owartg mcthods:

(A) T"ransfer of property
clisposation talcin.g eff."`ect upon

pa^rson as tavrstee during the setE9.or's Ii#'a#iine or by will or oEbz:r

ir a by the owner of property that tho ow°ner bolds tdenis'fiable proparty as

tatver of appcrrinimsnt in favor of a trustae;

(Ti) A coust order.

Effective Z7ate: O 1-01-2007

5804.02 General reqttfrements fQr craat3iin qi'tri

(A) A tn€st fs createel only iPall of tl?e follewistg apply:

: settlor of the trust, athei tlim the settlor af a tru;t created by a court ort#er, has capacity to create a

(2) The sett;lar of the trust, cather
create the trust.

(3)1'ix.e #tttsi'Taas k definite benoficia

(a) A cliar€tabte trast;.

(b) A trust for the care of an

the sattlar of a trust created by a caurt ttrder, iudicates an iutent'roii

>r is one of the fallowzagi

provided in section 5$04.09, of tbe Revisazl Code;



i•espettfuliy z€

deaiisition upern oral

Relator's all

ti.u.thc?nty.

Neither Messrs. Sma3:ls nor I:aY

decla.ration iti further, contrary euadetice,

om, the Lay I3efense and Welfare 17unds

Relator is trrore eoncerned alacut :reaching his desire

out

sepspect anci the

n.•ta.tier that7 in

having the irutYt en.ierge. 'I'hi;f rlesire to linrit the evidenese instead of developing accurate

itsfoirnwiair, is furt3rtsr prarz.f af Relat

R.elat€rr's pers ixa

why he saauld Saave been disquali°'i.ed.

in relation to ongoing proceedixigs invaiuingiaiy wi

paetiaUty 1113 open ta rettsnrtablc ziezastioai and the appearanc

ceec9ixi&

(e) A trust'fii:r a nonefie

(4) TYto ti'i7stee 1?as iliiti,

ersesn

the evideuct be recfpeneI for the taki:ng of iVSr. Lay's

aitenxative thif his declaration be coziszdmd to reI

s protirded in scetion S8(t4.09

radsisie beait t'icia

(B) A bcneficiasy is dotin3te #t` the beneficiacy mzi b
applicable rule againsC perpetuizies;

(C) A isower iat a txiastee on otttox persaa to select a betEe
is not eXcrcisad Witlrin a seasonable time, the pcrwet• fai]s, an,
pesons wbo woirid tarxve tg1€cn the pxcrpcr[y had the pcrwer nnt

(D) A tns3t is valid rsgardless of the existenca, size, or chara
aitp7ies?.o ttny trust instcument that was exmtttzd prior to; or is eaec

(I?) A trust: is not invalid because a persvtt, iziclucting, but not 35ixa
become tho sole ftvstee a:nd. the sole holder of thepresetxt benefic.
provided ihat one or more attier persons 3iald a vested, conti

indefinite elas
y sub,je^ti tt

d.

of the corpus of
tad on or after, lanuary l, 2007:

ed t+a, the cxeatar af i.lita nust, is or may
ijtryment of the corpns of the ErusG,

rthe corpus of the tnzsi upau the cessation of the present bene
legal and equitable titles to the. oorpus of a trast descriled in tiiis division does
notwit3zstanding any cantirary provision of Chapter 2107. of the Revf;ced Code, fhc

at interest retative, to the

trust that is required to comply with that chapter in order for its cwrpas. tio beteg
beneficiaries in accordance with the provisions of the trust upon the cessa:tian of

ient. This divisian appties to any trust that satisfes the provisions ot tiiis cIivi
^:eecuted prnor to, on, or after October 10, 1051.

bias is sv profoatr

at his

or m the frseurt, subjeci ttr any

. A rnei-ger ctf thc

Effect€ve I)ate. 01-6 1-2007; 2009 HS499 04-12-2008



gr Y atot is advccatisig, it is r`eSpect£ufly rzquested ttiat

.Relator's oppasatican_ to reopeninng. be rejected and that tti^. Panel consi.der Mr. L;a.y's deelaration

or permit his depositican upon oral examiztation to be taken.

Attached at Exhibit A is a ctaiay of the tkctgust 1, 20 I0, Szat2t Cireuit opinion in a

itigaClcao. fa:ftween FLelator aod the undersigneri. A. Po'rtion for Rehearing mid

Re£tearing eia. Bane will be filed tr.a later than August 17, 2010.

Respectfi.illy

k*eroy
5148.
Coluieiibus, Olrzo 43215
fi 14-224 -b5 2 9 Te 3ephorie
61 4-22q-652} 1~`acsimite
psquire@sp-lawflrrn.ccsm

I her

4,20

CERTIFICATE (Jl+" SOV"

ic and coriect copy of the forgoi.ng wasserved °0a wiail August

.Jiinatlia.t£ Cou„liltzn
The Sripreraie Court afO'h.io
250 Civic Center Drive, Suite 325
Colurnbns, Ohio 43215-7205
janat3aan,cougJ'i3aaa@se,otvo.grsv

Jndge Arlene Singer
singer@)co.lueas,o17.us

Panel Members:
grnort;an@I,alreca3antyolgiei.gov
sjsiegCa z:aitl?link:net



Gase; 08--4401 Dcactiirerrl: 006110695937 Filad:4810312fl10 i?age. 1

I.eoaartl Gre2xn
Clerk

iTiNff E13 s'T'A°lES CClURT C}FAPI' EAI.,S
FC1R 'f'.EIE SIXT°l3 CIkZCi3t`i'

IQ§l EAST EI.E'IZ3 S'I"It'FFT, ROOPM $49
Pi}'I"1'ER STEWART U.S. CCSUR71if`1LTSE

CDIC',WNATS, L410 45202-3988

Filed: August03, 202f}

1?erey Squire

5I4 $. EiigYt SEreet
Columltus, Ot1432.15

sr Of

Re- Case No. 08-4401; Ira re: Curole H. Squire
t5riginatzcag Case^ Ncs. 01-00053

today amiouca.ceifi its decasion. in the above-styled tase:

a capy pf the caurl
withRulo 36, Feder

together with tke judgm.ent whieli
of tlppellaw Pracedure.

Yoirrs vecry traIS',

Leonard Gmest, Clerk

Linia K. ?v!tasrin
T.)eputy Clerk.

Esiclosures

Mfi.1lGlateEo E

Ta (51^) 5wltK tk

n ed
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1TNI'i'E13 STATES COU.RT OF APPEAIS

FOR TIB StX"TII CTRCE,TI'C'

AppeIltari€;

leo. 08-4401

A ai irc m She ITnited States District ^aurf
fc rpe.Snutlaerv i?zstriet of Ohio at Gine`cnrzati;

h?o. 07-00Q53--Sazidra S. Bdcitwith District Jarlg!-

Deeidec# ancl f~'iled: August 3, 2A1 0

MAT€'1",5N, CLAY; aad KE1 HLETS ,^rt; Circ

ON SR1E

COt.liV.^.̀+:^%

Perey 3cl°ii,ire, LAW OFFICE, Col.uinbus, Ohio, fc+rA.pirellazat.

BOYCE F. IvIAR'IT1V; JIt.., Circuit Judge. Garole 14.Squire, a t`cirmcrxudge on thc

Prairklui County 17amostie Relations and 7uveuile Gourt, appcals an ortler cf disbaxixtezat

entered apirrst ber by tho CJnited States I3istrict Court for ti.i^. Southertr D"astztct of C3hjo.

1•'altiau-ing m iszvestigattsm; SqLiire was suspended from the pra.cticc of law by the state of

C}llin far two YLars; With tweTve znontlis uf that suspensann, stayed on the eonditicizi that sfie

commit nu Intcher da`sciplinary violations within the svspczasiou period. Shaz-tly thereafter,

the, iliwict criurt tecipmcally eiisbamd 5cluire fresui practicing in fedcral cciurt.

Squire claisns that she should not have been reciprocally disbarred because she was

denied due taracess eluruz.- het state disbarment proceeding when Ohio refitsed Yc? Feveal tb

Squire fhenames ofeveTy witnesswithcuLaQm tiie Ohifl discfglinacy counsel fart6e Supgreace

Gourt of Ohia, Jnnat.han C:tiughian, spake durina the investi.ga#ioft. She fiather allegzs tliat
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the t`nadz'ngs oFthe {?hio Supremc Coiuti ari- a.Q

Phat 7ier invest€ptiar€ uas noth'srsg m.oie than ihL pior2uct of pal.itical tsaaehi,ua.tict.as betweezt

members of tha {.7tucs Supreme Court and the Franklin County I?aauestic Relatir.?ns aud

Juvenile Court.I

r3' disciose to. Squr`re tlie uames a#' every 7sersou with wh€tzh

nay have spoken duting his investiga.tittn did not depriv

apportuirity to paescent a rraeaningf'uJ defense. Mdrerver, there is not such an in

ofptocsf establ4shing her imsconduot as to give rise ta a clear ctsnviction: that we cannot

aceept as final the ccsnclusiou oi;`the CJhio Suprem Court. The:rrefore, we AFFTRM the

dlistriet court's imposition of reciprocal discipline.

a aix-year tezrit. on the F:iultlin County l7oznestic

?i.elaticins aud Juvesiitu Couit in Coluinbus, C?hio and laegAn her term 6 Sanuary 30Q]

O.u.A.ugust27, 2004, Squzre sent a 1E Gcs 7udgo `fbomas Mayer, Cheu-CIzief .Tristice of

preme Court o€'Ohio, allegiztg, axnong zrtiaer things, that other judges on the court

eriug wiilt Squire's cases and #'ailang to per:Forxn tlaeii`;pobs adequate3y. It is

unclear fro: ord whether Chief Judge Moyer responded or tnokany aa

result of recciving Squire's I6tCer, although Squire claiiris that Chief 7udgeMoymer did

tiathirig,

Some tiirie after thatr Lori 7YSeGaugfian; a lawyer arguing 4 ca.̂ e before Seluire,

comtttted 3udge:tasncs Masota,

and .tuvcnite Court, about the e

refased to bold a hearing in

mplained that: (1) Squire repwsdly

pITYt.O civil 13rOtC.'L'tY(3Ti Or+g.eF, as

required by Ohio law; (2) Squire ref'ia.serl to aceeFt service of an enierger ey custody

cirder issued by a fzllow judge, 7udge Dana Preisse; (3) 5qture had sequestered a ctYild

I 'i7i9s Goi.u-t is
v. Ohio Repu{?ticUn Parj

'Sarne t'ticts ar;. il
v£'aughkn, 459 F.3i! 551

os.ithe Frank]in t:,`ocuntyl3ome•stk Re9atiorss

al ienbrtig2

r api^ie:i bis; d ppor. the saine faca m

afC?hio: Seedru
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u7 a custody dispute 3n ha charnbcss, (4) St}uii'e iefuscd tso accept service of

an's ^"^davitot'disquatiftcadon rlisclualilying; Squire'h,

and (5) Sqire had bekaved irtapprapriatcly tiawards attorne}sand thxir clients whra

appeared,in Sclturc's cvtzr"t>m.

Sonetirne,prior to (3etober 512005, Coug stte was under

allegedly violating the Canons of Judicl.al Etlrtcs and sent her a

Accordisl; to Gougu.tan, the drat°t coFnplaint cazktaine=d the namcs of 911

porrsons.vnco -bad filed a grievana aHd t3po nat'n cfs.tl poteai

ptocedding ag-aitist Sps`re. However, C;tsugGIan did not provide the naznes iif every

laersott wittx whoin he had spokeu during the cpursc of cbnd.uciirig his iuy

Squire dernaYided thut Coughlan pxoviclc the naxttes of cvery comptairsant, but Cc+ughlati

responded ths.t Squize h.ad bccrt provided with allof the cornplainants° names. He

further asserted that no particraiar person filed a grievance for one of thc ttva counts

cliarged as tho facts underlying that clairsacame to his attention during the ioursc af'lus

itn. A proiitcl>le cause laeatting was set for October 7 beforc a tlaree•

parael of the Board of Commissiotae:rs on Grievances arid 17iscipliise.

Un Octaber 5, Squire filed su.it against Gougl?lais in the Uivted States District

District of (7"hio, alleging tliat Coughian had violated her due

proeess rights under the Fourteenth ^men(r.xient and denied her a

oppartunity to respond fia the draft complaint by not providing her the names of all thc.

complainants and witnesses against her. squire requested a tssnlsoraiy restraisYing order

)liibit Cough'lan from proceei(ing with ttie ltearing and a pretinainary anci peimarieiit

injurct'ton rcqufring Conghlan to provide the requested names and atComcy's fces,. `T'tif,

ourt dismissed fhe case sua spants for lack of jurisdiction„ find'uag ftt it was

harred under the YoYrnger abstention doctrine from considertng Sq?aire's federal case

because Squire's state disciplinary proceedings were ongoing. See Squire, 469 F.3d at

555.

Squire filed a second cnm.plaillt with the district court on October 6

idwntical to her first complaint, adding an additional defendant, Lori 3. Brown, the
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°iplislary counseL I3ccausa the 13oard's prot*bte caxxse nearux$ was set i.ur

t}etobex 7, the district wurtheicl an evidentiary liearica ; on the even'sng.ot`October 6 and

ismissed, the complaint for lack of }uriseiiction under Youisger. td. 'I"ne <listrict

conri: further found ttaat, even if it had ,qxnisdir-tion., Squire*s claissa woulcl fail on the

merits: Id. Squire then fz3M a ztiotion with thoBoarcl to obtain tha tiames rrf everpazae

witlt whom CougY€ian t.tad spoken during the vavestigati,can against het; allcging that due

process entitlei berto 3cnow the identity qf alI witnessea against laer and the oppisztuii.ity

oid pu.blic cli.ssltrsure ot'sensitit=efaets• The seard deniert Ixer Eequest.

0, Coughlan made pubtie tho formal complaint against Stltzire;

s beard by Squixe,.X7iszn u: I'rrftasnn azECt Cambuni v. G"rrna6um:

^laint presented claian,.s that, in battt cases, Squire: {I ) Meateeily refused to

hold a ltearing: in ctsbn.ectinn witlt ari. ex parte civil protecti'an ord.er as required by Ohio

;2j was discoWteous to attc rncys; (3) had isnproper e;e parte coznmoaausziostions, and

(A) faileii to disqzidi.t"y Isemif iYhen alapropriate. Cougtilan asnended the coznplaaixt oxi

Marcli 3, 2006 to incluzle two addStitrual csnarits risin; fiiszn tsva otlier cases htarcl by

5quire;F7einXrzg v, F"lerraing aaad In re T'yleeDelabrro. The ac}ditional oounts clsimeci ftt

Squire. (1) itade :Faisc and qnflaaamatory statements in ber entry to dx'squalify herseTf

paite cenzcnunicatiosas; (4) w;zs dit>cflurt.eous to attorneys; (5) wrong;ly

ersirtg case; (2) did not t'ollow statutory procedural requirements; (3) had

clisiiualified herselffron-i a case when it was not AMopriate; s.ncl (6) refusec3 to eesnsidea-

al1 rvatters befczre her in relation to a motion for continua.nce: Tn tntal, the amended

cornpiitiirt listed faur consits of tnisconduct involving forty violatitr:ns of the Code of

Judiviai Condrict and tsvelve violacious ofthe Code af Professional Rssponsilrilify,

Athree-memberpanzlr,ftheBoardhear dthecaseovereiglitdaysofprooeedings

in August, September, and October 2006. T'wenty-eight.witnesses testified, and the

parties presented more than one hundred cxhitaits: Tbe panel made unanimous findings

of riiisconduct on all counts and iecramnnende€ that Squire be suspeiaded. from the

practice of law for twelve monzhs, with six monthhs stayed on the condition tiiat she

conirtiit no fiu-tli:er disciplinary infractions within the one-year suspension period. The
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8-4401 & Squire

OnNovembez 15,

;ndett tiiat Squire be suspmdecl

ou.e year of her suspe.nsion stayed:

0°7, S ted States L7istrict Court fcar .Di

crf CJbio, in acs ot^ianee with Rule T[: gf tLte the Mesdel: Federat Rules csf DiscipliittLrgt

Ei2forcear}etit, en.tered an order that Squire show cause Nvhy the district cfftlrt shuuld iacit

'ssngose. ident'ical• discipline upon irer: 1°ilsreafter, the d'tstrict cctirt_st.wpended Sqiaire

: practice ot'Iaw in tha.t caurE for iwa yem with twel.ve mantfig ofthe suspension

stayed dt1'Che eortditiars tliat sYzo cammit nts t'izrther diseiplirsa.ry violmtions dtairtg f7ae

strspensinn period. Squire t.^lnrely alapeaIA

On a.ppeal, Squire etsatlenges the suFfic:iency of the due process protectitrns she

forded frc her state disbarment lar<>ceedng$. We are "precluded by the IZrraker-

czr2 dpcfiriYSe: fram, revzcNving any claims that challen ;e the suffieiency uf the

proceedings at'£'nrded [Squire] by the State of Oliia, as opposed to the process afforded..

[Squire] ici her federal disbarment prececdings: ' In re Ceiak, 551 F.3d 542, S47t,6tli Gir.

2909) (bolding that the Rrrrker-,Fetdrnwt precluded an attorne.y fzam challenging tlaG

Supreme CunrC of Ohio's disbaiment prcceeda'ng), "The pertinent questiart in

deterinining whether a fealeral district coutt is precluded txnder tkse Rr+bker°-.FeZrlrnuz

doctrine from exercisiug sttbj cct matter jtarisdictie+n over a claim `is whether the source

n tvhxch. plaintif£ bases his federal claiaxi is the state czatut jucigmsnt:'°'

t 548 (qu.otiag Lax aence v. 6'eleh; 531- F.^:id 365,368 (6th Cir. 2008)). ""i'his is tnae

regazdless of whether the party claalleitges the validity of the state eorut judgi'nent csn

tirsnal grounds." Id. (eiting Lawirencs, 531 P.3d at 369).

e tio not directly re-vievv Ohio's docision to disbar Squim;

ied oiz the record developed by the state courts, this Court must

siderNvhether alleged defects in thoseproceediixgs `co infected the fecderalproceedii7.g

fiee requires reversal of the federal determination." Id, at 54$-49 (quoting:ln re

Page 5

Ru^Jr̀cto, 590 U.S. 344; 552-53 (I968)); see also Lawrence, 531 F3d at 36$.. "Beoause
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c?n:tizaueci practice ia fedes-ai and

^.ively bcsund by state c€isbwrnent Orders." Cvak,

549 (citing 7hezird v. G?nited S'iaie.s, 354 LJ.& 27$, 2$2 (1957)).

Hawever'"a eiistsarmesit crder tianded down by a staLe coi

respect. "!d, (ciucitizzg 7'3aeardg 354 tI.S. at 2824 "Fadera3. r,vusts alsd h0've nOteal that

there ar^ ss^uta^ praeti^ai. reasans #`ai de3'erring to state, ,judgriaeuts i-a ttiis

ate bars are tnucb targes than fec3eral bats, and v6t6 size bas co^sne tih€:

develeapiien.t of the rsiearas, to iatuesti ;a.te charges of mzseandiact an.d resolve factual

, 49 F3d 2f 3, 265 (71h Gzr. 1905)).

'I'hezefzare;

federal etitirts shcrtild pmoeed on the presr.unptibxi that federal cotuts
Nhon.dd "reeoguize ttie concliiCiaii creattd by the judgment of the state

z̀ng:cc urt"] tmtess oerkain factprs are present inetud

1. That t7te si,ate prac:erluze frm wwkt OC noticu or
crppertanity to be heard ^;r^., Wantzng it5 due preseess;
2, that there was such an in#ii^nity of protsf +s tO facts
fottnd to have eitablisi?ssd the want of fa.iz• private and
pm#'essicanal character as to give rise to a clear coraviction

w pst tha.t tve ot'iialei nest cct

to allow the vahzrat c:on.sequettces oft.hejudguient

ntly •uith our ciuty
:bject, or 3, that

rne other grave rea~scsi. existrti which should convizice
cept as final the cianctuszrrn;

their effect wonld coa+ttict with the duty which
rests upon tss not to clisbar except upon the conviction
that, under the principles at'rig;ht and justice; we were
cozistiaii5ett so to do.

Id at 549-550 {quotingl'iz rg .Seldzng, 143 U.S. 46, 51 (1917)). zaThtts, federal courts niay

give cctnsiderablc weigtit w the ftuiings and ec^ncliasion of the state coucts in such

disciplinary matners, but it is ultimately the responsibility of the federal courts to

determine whether a member of the federal bar is fit to practice in federal cauzt." Icl.
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ges that Cai.lghlan vaolated her due praoess rigts by refusing, to

gttuim the narrae of eve.ry person wittt whozn tie naay have spok.en du.rin

of'his 'snvestigatian. She further alleges that the record reve als an its#'ti`saitv

proofas to her'trad acts, whic.il must give rise to a c2ear cotiviction that this Corai--t coulai

not aeceFt as final the Cthio Su3fzrsa.e Gourt's crrrselusir>ti tD ciisbar her.a

Dtia Process

ng dz'sbarred or suspenited attoraeyswho t

due process or asr^d, quacy tsi•'the reeorci vietlats'ons, x'e ttave upheli3.

.y disbar an atti>ruey so long as•the distriet oovzt's reasoning in

masittirig it% ciecisianuras nat "tstatlyirtua3irL" £7K reI?r^f.^'rrlv, 370 F.2d 44`f, 453 (6rh Cir.

rls by.Rra,f^'asto, 510 C.iS, at 55:

T;7ueptocesa requirements'are rrietwhere aa appelfant"attendtxi andpartie;ipsted

actively in the various tseaa•iuga, ai'id was afftlided an opportunity to gresent evidence,

cr+ags- Mmineruitaessos,sinslto presr*ntargtttneut," G'ingerv.CirGirztC'aurt'

e Countj, 372 F,2d 620, 621 (6th. Cix. 1967) (in which appellant attorney

repre€senviihzrxrsc]fj. Ltqeprocessreqi?irernenU arealsontetwhereasiappellantasgiven

"art tsiaportunifiy,to respond to the agegations set fcrrtU in the cornplaint, testify at length

in her own defense, presertt other w»tmsses and evidenee to support her versitui of

eveni,s .:.,(and is] able to malre objections to the hearing panet's fixtdizigs and

" G'aok; 551 F:3tt at 550.

Sztuire has not showia thtrt'hei sfiaW proceeding3 deprived het ofdue proe

recqrd unequivoea.lly reveals that Squire was given notice of aIl the claims brought

t days of hearings recorded in a tran.script that nsns severat

cs adztitional ctaiaes in pass'sng zhate'ither do not fa3] within any o£sh^ u
review or are o6^.^iouslp non-meriTarious, Thns, we fomaa the majoiatyt wes tht ' ye^crr a^eca

opinian ou the iirrioa that Coug-dan deprived:Ssiuize of}ier dus process by r"ailing to gi.vehtrthe namua
:,_ ^ „8^n xritli whom he sooke during, I;*s tnvastigcti+an, and tlie atatm that the record provides

adequate proof"fhat 5qnrre atsect mappropnaaeAy au iuc nn,«u.
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ii;tple tipporiunity to respond to the state's charrg

o preseni w;itnesses an..d ea-tdence, and to make objeettons

t, she Teceived duz process; See ud

Squire clat'ats, however, tbat due process entitles her to know the idetiti

es'ery wztness againsther inelu€3.ing, not only the nataze of eveiy complaina.nt and wi.tne:5

Coughlan called a.ttheb6arine, butatso thenames afeverypexsonwitli whom Co^.i;

in Cougiilan., xnay have tpnkezz about Szlut.rr: durivig ttae eo'cr:str tsf the

taa c'tiducit ulismaWly testify against Scln.i.re at lior bearing. in her

uitrerne Cotut easeg to suppoct this zxction

b5"

spoken; nor their staternent.s, were part of the admiriistrative mcovJ that resullec#' in

Stiuire'a disbtti~cnettt and, thus, she did iarat aueed to know their narraes in order tq preptare

a meaningful etefen,^e.

Them£ore; ive find tha

Gon.;hlan rnay have spoken during the

due process be.ca
tlnliketha 6#r;7tn$r _

e hearissg, Cota^Inn prodia

€tinyliave

wli4s
ractc

SZj"t1i

^ tieativa^ and omplaina.rt who filed a,eampinint
o£ each witness cvho tcsti Isd against her af 3aer h€aritt^ and an

u. Gc?»zmfiirre otz G`3
r:+Wlicuttt who tx e5

an ^plazuti zreven
users t12t31sjJl tetkte3
ta Uin¢L Addititina

r^^nity to con5vni tkezn.
Sqnsze also points to Greeiie u

zlue pmess right to disosrver the ident
investigatim kto?vever, in f;reene; desi

ing the e€rurse of his investigation. t€Owevera she tass pmvlnea 130 segai

for ibe natiran ttia.l titte pracess teVires tile.t Coughian disclose the iiames. of

^rzinistration record resultin ; in Squi

against }sim, "petauoner hatt no
I aslverseiy ciu him or to ttini
er, it seozned evident tha[ t:he 8i
sopersons whose stateanenis we

in 6reene, there is nO-evidence that S,
couffhlau p€esenSed ttmz7erapsu-itnesse

ly; turo iitlter <
p7air•tiifs were

n^te ufttis ctaims tirought aga
States. 3481..i.S. 407 (1955), whieb is

tc?se the n;

£his int=estiga.tittt'>n butwlio were rtiot part

's disbartnent unti did not testify againsC

idS, 474 (I959}, clainning that it guerantees hcra
persons with whom Coughlan spoke during his

whonm Sq;rire Fiacl
Sqi

tiiionsr was grnttteeaheartng and knesv the
tsnf ancI qussticm perscins whcase stgtemen

invesf.igators who tnnk ti.eir statergents;
. ,gatoes anfl had n"ere:d ttGe

` It af 4'79-$tt. iTntike ttie ta2-ciutiff
cs nmt ciissclosed to lzor: 7r stead,

e both involved
ot know tha

nZzs v: t,?niteil
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poosibilitg?. The tY-anscript of Sqtrtre's hearlvg tuns tlztrusands of pages

wti itt.elucles rautrterrsus witnesses who testif'eetl to Squire's iniseondut:.t. Although

the spcci-fic incidents are too ranrrterotss ttt list utdivitkualty, We will lxighli ghkmist:r.ond

ount:a

stnNtrvmber 5,'ftt.t resa Allison reque

taiu;hatfiaf her r^nzsi' chil^l a^zd ^iled an arnen.ded. ctmp

tit^ns caz glx pliitective tirder. Attlazsn

^rta hearing o?^ tne sar^ae day that the o

Rllist^st's repeated z^equests to make a decisio^.

A few days later, 7utlge Prei

Nii:ole t^^all, ancitlae:

rt^luised by ot;l:er attorneys ^ returu to Squ'sre's cotrrtro^otn and costrPli::d..

t fSoor to i^'ti^ ait tllTisan's arrivql. Iitawevet, siorti^y theataf^er, :^ETall and the child

ea a ut^-u prc^t^cczve oruer czn

t6 that sPecifi"ca1ly e^.uznerat^

a lawreqztarecl Sqttir€ tcr htilcl

.r was filed, she, instead ignored

dixsgthe order fbr severat ttays.

lisora. an emergerlcy protectiue order.

gen.cy protective order caa. Patters

quire's i;•onfereiace t•oorta. with the muple's olai[d. 1-Iall cscortt;tT the ahild to

Accorctittg- to the testimony of AiTison's attorney, ,bSeCaazgiian, when 5cjuire saAy the

child lteitzg led through tlte hallway towards her Wurtrozarn;: she "swoop[ed] in ttnrl

squirt
qttiea

g1"he rewrd is saot clear ragarding w3 at day t2ae arnended aam,
e.>a,-r7nnr'axoA attAr.rauhtYit?ceFar,tfi4LTEltotreIav'drat. tvicCau;Cl3^testi^'3.'

El1he Cotllj,il3int tp.1Y7Clud0 AII169n'3 G3Ak'.d a5 3prf?WeA^??^ ^YO?n ute snx^u ^ aauicx„. z-^a.,
a'._rs._..,. R«+:w...Yrl+nfv.T+..ed:Rn»Prn»r.il

q^wub:aer g ,
address 6otti Pattknsott's arid AIlison's "each eoming xnd nsiQng for an ex eivil protection
"('I'rial'T'r. va1. 5,1258, Sept. 22„ 2ofF6), aho4zdn^ tliat Sqtire wss a^uars„of Ai 0 on'^ isYderA Sq^ ^e

QCdi3UOLJS1M.MUd".1 1-w.avv y. ..v.y ..p..^.+.... _

uuead^sn^ri3nher^siimonyihattiseteTovesntser7thproceedingwasever SiT I3tt'li

nt seems elearthnt squ€re proceeded avith the i1 avenx6eriteaegnments to the cor,hr,ryIfius deS ,, p
ink in fvillmnw7edae'of Al3isou's protective order and the amended complaint.
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In re Squir•

grabbjcd] [the child]. . ptail[e^jher" aiati "y

1, 20(I6.} Scluire allegecily "ttald Wall] th-At i

gra.bbed the ehild wha was stauding uext to RI;

n invalicF orcler: [`

.d pullnd (ri?e c1?ild] o

;old [ilatl] that [SquirCl, zv"as gcsing, to have

idnappin.g "(td.nt 345,) Accc,rdinR.to the recard, Squire then

ney prot.eetive order] back from Mr. F"atterson," (id. at 143) but she did not act

Id to Itet eham

began c.tauduGting a proceediug. NScG,attghan was unsure u=hetFzer an ax parte hearing

or fu11)aeating was'tat€ing place, as the hearirig did ncsfi fi proeedccte uf

x paste hearing, hut itivas tak.ing place days befcare the fuil hearing was schedtxled:

an asked muitiiale times i`or Squire tca clarify what hearin.g.was takiizg

:ted custody of the child to apate^.^rial grandaitathcr who was rust a party to

ve non'lieting aaswers. (Xil: at i 18-119.) r^..^t the end taf the heati:gg,

either of the. child protective ordts:rs or the exnerl;eney costodp arder, directiy

veming Judge Preisse's emergeiicy custQdy order granting custody tp the mOtlaers

and contraveniii; O.R.C. :111131 (E)(1)(d) by iiltoeating pasent'al rigiits tha.t had sSrcady

been estabTzslied.

Around that tim.e: and befrsrcr her next scheduled appeaeasace before Squire;

'aughati requested that Squire be disqualified from the case pursuant to O.R.G.:

271 ff.03, astd filed an affidavit with the 5iiprezne Court of {}hiti. (M at 145.) The next

ing, TvTcCaugtzatr had another scheduled appearmce in the.tttisran case befare

SquSre. Squice rdfu&ed to allacv hlcCdtzgh.an tb serve laer with the affidavit regarding the

request fas° discjuatifieatzcizi prior to calling IVIcCau¢;han's case, though lv[cCaugtan

inforst£ed Irer that she had filed it (!d. at 54-56) Despite McCatighan's repeated

Squire canten 3s bat ^IcCaaglian's tesdinztrny is spcculetivc beca
s^meof3li^^atesandeventssunoes^dingt}a^Atti.soxcasc.. A1tlaonghresatling Tlihd i' r revro. as bel ^ nor tc wards tlie ch i^S ar in Pter description of Squ€re^µ,»

randrnother uho was nat x party Tz fha case; n specifying irrtl^a c ild'sik gy tqeus a
aosnmunicati^tns vitI:zhe^nc^ctlzcr a^dSqufre'arefissat oiec^iy^sErviceofanafi'iidav#tdisQcal?fyfng

at Uail. (`I=ria!'Z`t'. vbl. 1. 114, Aug.

5quiie fiom the case; wkish caustitate the key c6art;es-an ttr^ c
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i-tat Squire tcrt.niatate the ftearing in ccxapliattt;t; with the afflrlauit tsf

disqualifieatiott,Squsrerefusedtnrecuseherselfaridprcceeded. r3cid'arionaily,althau^

AUisot, was in toas°s, Squireforczd her to testi.fy; sayirz; `°We're going to bear your case

now w'ith or svitlitrut cotxnsel" (Id: at l5"7-58;) Squiie frtnceeded 0 cc5ztduc2 wliat

appeared to be a€tatl hearing; iiespite thc fact that the fuil2searing was schsduted to take

place two weeks later. (Id. at 158.) 5ziudre fareed. Allison to present her case wi.thout

witnesses and wit'hout evidenw.. (Id:p

Squire also ccantacied 7enns.fer'T]losupson, snother atttrrrney who assisted' Allisc si

iId Iier that T'hampson

,aused. [Sqtiml to send a chiltC to the u rong hcame ;.: and ttzat7sad c
[Squire] kaar3 made tlao wrang decisiax^ based on the fact that she 1^ad ta
deatwithrtiyca.sentid spend ssuanuch ti.urewith moa arad that [Thompscrii]
would havo to axa.s^.vct to God for [her] acticrns in this case, and tktat
[Szi,uire] had made her peace wiktt God, and that God would deal with.
[I"hoztpsauj in tiae end. (!d. at22199.)

Tn. the same conzsersation, Squire aJao stated snanething to tlae effect if
[Thompson] conti.ntae[d] duwn this road that [Thosnpsan] tivauld have to
pay for [her] actions,

Sqea.:i.re's testimany dtazing her disciplinary hearing is peppered

to her du.ty to God, her physical ailrszent5, and her personal probleins. So:

difficitit to understand. None of it siippiazts iaer claim that the findings of the L7hia

Supreme Court iim counter to the weight of evideatce, it is true that Squire provided

aff'tclavits of severai witnesscs who testified that a particaiar complainant attomey's

behavior was appalling, anel. she lzas presented witnesses who testified that Squire was

fair, did not shout, and did not behave ittappropriately'. However, despite

affidavits, it does not appear, on the face of tUe record, that there is "such an ir,firniity

ofprcaofestablistaing the misconducta,s to giverise to the cleaccanvietian thatthis Court

a At thqdisciptivaryheaiing, Squire's tesiimonyoti cre ss-exar:ninationdid nistslaci'fy hcrconduet.
Squsre testtfied that she ta^s "in a fog ...[and] was so conZus^ ... [and had) no ideazvhat to da" (9rt. at
7257.) and `d3at she "tlid not baee contre3 of [her] courhnam' (Id, at 1258. ) Stie weat an to blame her

inattention srn her diabetes and the fac;t thaT her £uut was hertnrg. (ZcP at 7266.)
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could not consistetttly svithifis duty, acAGept as i"itudthectauciisszcrn eiittiat suls,iect" ar that

graue iil3ustiW" Cook,^-inposition afthesatsap c{iscipline by ehis Coiut.wisul(i res.ult in

551 .F'34 at 549-50. fihus; ive fuad ttaa.t the recorii supparEs

Ca iurptase scciprocai discipliiie ou Squirc auci affirm its deccFsio

t)tkier Cla%pss

Lack of Notice in C}nigiatat Ctsmplaitxt

Sqttiro clauus thatthc 0

e}zdrgt?s against

plaun did n#5t give her cicar aurtl sp

tJlaio ^'tules of Civil Proceddure apply to

clisbarzzaent prpee-edings iri t7hio wheraverpracficaiale In tizis csse, the Ohio Ru1es o£-

Civ"it p'racedure requirc arity thxt cach catt.nt in awtn.pla'srtt clearly specify the pactisular

a resportdent has allegedly visalated. See Otnno R. GrV: P. & Both wmplaizats

against 5qu'rre dctail the charges b:irought..ga.iztst Squire a.t len.gtti. Mosccrvet, at tize end

of each of the caunts, the corsrplaint cleai•ly summarizer, which of Syu.ire's acticsus

violatoi specific canc+ns in the trzsde of Jud3ciaZ Cozzduct and the Gi^de of Prtrfessioraal

Respciiisibility. 'i'hus, Cciugitian has itiet this stazadard; and Squire's claim lacks merrit.

Z. Additautt of C1aitnt; tci Arnendeii Complaint without Giving Squire

Prior No-dee

Squire cldirns that twa additional charges were added to the original wmplaip:t

without Squire having fir"streeeivcd 4 draft of ttic aenetjdeti complaint to which she coutd

pond bafoze the the tu.ltlitionat two eounts were made public. Squire claims that this

ted Ohio's procedural and constitutional daze process recpzirements. Hovaever;

ire does not develop this urgutzgen.t Other tl-isn to indicate tha.f the amended camplaint

ide public too scron, vrhicla she clainis, in and of itself, vialated her due proc.ess

issues not briEfed for us: See k"oubrita v.Fiativcvor; ive do not address

Cc>nvertzno, 593 Ia .3d 459, 471(fith Cir: 2010) {italditlg that the appetiate court need not

decide an issue not briefed for it). Morenver, Squire reeeived copies of the amended



-4.449 Ctoeurbant

No. 0$-44(?1

32 Fi!ed; 08!03I'LU30 Yage; .}d

Ohio resie:s and had an oppcsrtunity t.zr respvnd

g: 'I'hits, auy :€iSWged vvioIation did not dep:

e apptaituuz°ty to be heard.

A.ppropriateauss ffCthe Irmp4seci Discigline

alleges that she shotrid not have been punished in her c i;

attoz-ney for act, in u$hieh she allegedly ezrgaged as ajeatlge. In briugimg this 0

5quire reters to an ultiana2ely ustsueeessful, argiuneut pii:sented to the C)hio Siipreme

Court hy Squire's icourasol c3urzng hermuSfiimday hearing. Aitltau ;h Sqiure states;that alza

ry refetestee asrd attached the argummt in -qn appmdeit

tshlbit, she, did not devctcip the ari,ztnentin. her larief and dnes ,ntr't proNd.do any law to

support her cia.irei. Therefore, we need not address s`t. gee Kbtabrzzi; 593 .p:3d at 471.

Dulythat(?hio's £'rc>verament3ar RuleVspecificaltyprcvides thaturcyjustice,

jttdge, or attcrrney fotand guilty ofmiseonduct [by the Board]shatllse d'asciptistect...[by]

suspension f'rom the praciac.e of laW' See Supteisre Coiut R.utes for the CTaverntttesit of

the 13ar of C)hia; Rule V, § 5(rt,)(1)(h) (2002). Thus, Squire"s ai:';ttttictxt, 6ad slae

pmperly presesated it, would tre without merit,

A: Race attd PuTitieaT Bias

punished more harshly than simitarly-situated

zt political ai"filiatians and races. Althraugh Squire's brief alludes

to the possibility that the t7hio Supreme Court urfairly discriminated against htr by

p3uaishr'n.g her tnore harshty than other, similarly-siisaated colleagues because of her race

and pasty; she does not develop this argumetit.

she

I2t support of her race bias ctaifit, Setuite iii.entions seroerat discipliriary cases that

quire for more egre;ioi.ts tiehavior. 'Fhpugh Squire ecntends that the jud;es'

eges demonstrate that siiiiiarly-situateci white,judges receivt;dies

violsticrns were more. nutraaeous than her own, Stiuire faits to show that this a1Zegation

is rnene than her subjeaative opinion, particutar2y as the judges' capfzases
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videnca in the reccsrd to

support a ading of

iNfsJreover, while it may be iruc that Sqmm was the OrilydeezzOezat outhe Rankl.arc

Caunty Doszrestic Itelats'uns and Juvenile Court, Squire presents no evidence that

snpparts a, f•indira;. that her punishment was o-ver'ty hamh due to her political parFY

affiliatiQii. Thi2s, we need not addrsss her race and pOlits'eat bias ctaims. See tC'iouZsriti,

593 F.:3i1 at 471,

5.

Stluire also ctaiaxxs tha.t ths three-member panel erraneausly d.eternnirsed,

dsrepresentatiqns aud t6atthis finding taintr:d the entire e.zrmpdexian nfthe

g a disciptinary aase, a tbree-nierulerparsel conducts an investigation asad

^^e Wre, 469 F.3d at 553-54. A#terwards; the paiael subrn.rni'ts a fiuaal

cluding a racomai.̂ tend6atie,zi for discipline to the Board of Ciimmisszon.ers on

zad Dis<sipline of tlse Suprez»e COirst Of t?hio, Id. 'I'hus, if the lianel's

ly tainted aaad if tlie Supretsie Ccrurt fa.iled ta revieW the

reeord and simply accepted a taissted reeosnuaeridatiozr, its findirzg cnuld be uiifair-;

ever, Squire offers no evidence that leads panel's

nda.tisn was uufeie or biased. R3trzeover; a reading oi'the state Supreme

Cizurk.'s e}pinion leaves no qi.:estian that the Court was very familiar with the tFairscript

of Squire's lzearing and based its r;onclusien on. that rword. The lasigtrage that Squire

complains vf, "anticlt of [Squire's] testirncartial digrzssiots contained rnisiiifor:mataon,.

sophistry, distracks'on, falselidod and iirelevandy," see Ascsptinttr,y GOunret

$76 N1.2d 933,. 949 (Ohio 20117), fotlows a series of direct quotations from Squire's

testitnnny that ahundantly st?ppart the Supreme Court's eoocluaiocss. It is obvious fmm

ading of the Ohio Supreme Cauct's opinion that the covrt read the record

;anfeilly in reaching its finding. Ibioreaver, it is not error fat tlxd Supreme Court to fiiid,.

upon reading the transcript, that Squire was biased and dislicrnest.
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Ctiurt proeeeding was not so iading iri notice ar

appaszwai.ty to be iieard as to emstztute a ziePrit=ati(M Of dut prOcess< M`oseov,.

€s awt such an.iufirniity of proraf estab^^hin^ ^e ^ezis^csnt^uet as t

canvicGion ttzat thrs Court cauld not accept as fisml tdre conclusion oftht Supretue CourL





Sent, Tuesday, April 22,2008 4:26 PM

To: Percy Squire.
.---

C :c: mltires aol.com; Percy Squire; Seth M Kean

Subject RE. ^IML

Percy,

You are nustaken_ If you look at the amendment, which I sent you some

weeks ago, you will see that at the time that document was signed, there

was $418,000 in unused settlement proceeds held for my clients. The

document was clear that your client was entitled to nothing until our

judgment was fmal. Notwithstanding that, in order to be helpful to Mr.

Lay in light of his difficult circumstances, in the amendment my clients

agreed to wire $293,905.31 of the $418K to Mr. Lay (all of which he

received on that date). All that left more y clients was a holdback of

^ 25,000 for any future legal expenses in connection with the httiaation -

and governm.ent investigations (wbich Mr. Lay agreed to in the

amendment).

Since then, my client has spent approximately $12K of the $125,000, and

that is how we get to the $113K figure_ As you can see, we ended up

spending far less than anticipated, and Mr. Lay is fortnnate that most

of

the $125K heldback is still available

Best,

Adam

3am S_ Hakld 11 -7-1 1 EXHIBIT,

Shearman &Sterling LLP -



Ostrrond, Karen

From:
c Ser.t:

fo:
Subject:

Adam S_ Hakld

Adam S Hakki [AHakki@Shearman_com]
Tuesday, October 13, 2009 1:19 PM
Osmond, Karen
FW: Acfivity in Case 2:05-cv-00673-JLG-TPK Ohio Bureau of Workers' Compensation v_ MDL
Active Durafion Fund; LTD et a] Clerk's Judgment

SLearman & Stesling LLP
599I.eangton Aveuue
NewYork, NY10022
T+1212.848.4924 i M+1.917.673.3851 i F+1_646.848.4924
adambakki^earma2wm iwaw.sH^com

From: Adam S Hakki
Sent: Wednesday, September 30, 2009 10:38 AM
To; Percy Squire
Selbject; RE: Activity in Case 2:05-cv-00673-JLG-TPK Ohio Bureau of Workers' Compensation v. MDL AcBve Duration
Fund, LTD et al Clerk's Judgment

Percy,

C_

14ere is what I have. Your email below providing us with wire instructions. Our records indicate the money was wired on 4/24/08.

-----Original Message-----

F'rom: Percy Squire [maiito:psquire(Jadsp-lawfirm.com]

Sent: Wednesday, ApriJ. 23, 2008 11:35 AM

To: Adam S Hakki

Cc: mltires@aol_com; Seth M Kean

Subject: RE: MDL

Dear Adam:Please wire funds on behalf of Mark Lay to the following

account: ABA NoaomcctNo#M-NWAcct.Name-Percy Squire

Co.LLC Trust Account;National City Bank,155 E_Broad St., Columbus,Ohio

43215.

--Original Message----
^

From: Adam S Haklci [mailto:AHaktd@Shearman_coml 11 -7-1 1 EXHTBTT 13



,o6/18/2006 12:42 FAX

^i.. : < < National City sT>
SENDER PARTY NOT 0
SENDER'S ID A **} Message: NOT TESTED. ***

1a015/010

THN fi8F #: ------------'- ------------__ -----
------ ___ --^------_"^+*^ ( Bank : 001
x+** ME55AG8 ENVELOPF SND DATE: 08/04/24

EXT:

SRC:^`ED CALLER: CUR:USD TRDRa
RpT*- AMT:113,22H.1H TYPcFTR/ FNDS:S CHG:DB:N CD:Y COM_NyCBLcN

_ __-___________ ---------------TEST: DUE:
CDT *D/ AOV:LTR

*DBT A/ ------ CREDIT 8L: 08/04/24

DEBIT VALc 8/04/24 PERCY SQUIRz LLC
CITIBANK N.A. TRUST ACCOUNT
NEW YORK, NY COLUMBUS OH

93215-5605
ADVICE INSTRUCTIONS:SEND:/ANNOW

SHEARl`9AN STERLING WRE/
ATTN: TREP.SIIRYSERVICES

599 LEXINGTON AVENUE ROOM 466 10022 CHG: BX?N

NEW YORK NY SNF:/MwWw
SNDR REF NUM:^ PERCY SQUIRE CO LLC
ORDERING SNK:S/CITIU533PBG . TRUST ACCOUNT
CITIBANK N.A.
(CITIGROUP PRIVATE SANK) ORIG TO BNF INFO:

FLOOR 23 y
LONG ISLAND,NY,US

gxIFARM^^, p ATTY TRUST
ACCOTSNT - IOLA ATTN: TREASURY SERVI
CES 599 LEXINGTON AVENUE ROOM 45E N

**** .EW YORK, NY 10022
**,t* MESSAGE TEXT

i7.100} Message Diapositi.on: OZ (New expanded £ormat)
Format Version: p (production)
Test Production Code:
Msg Duplication Code: (Original incoming msg)

Msg status Inda.oator: N (Incoming msg)

{l110} Acceptar.ce Timestamp: 04/24

Date= 12:57
Time:
Application id: FT01

{1120} OMAD: 2008/04/24
Output cycle date: mw
Output Destination Id:
output sequence number:

Output dat2o 1z:57
Output time: FT01
output application 2d:

{1510} Type/Subtype Code: 10 (Trans£er of £unds)
Tppe Code;Subtype Code; 00 (Regular transfer)

{1520} 1MADc 2006 04/24
Input Cycle date:

L Input Source id:
ence number: 03H63Input Sequence

{2000} Amount: ank:
{3100} Sending B

P.BA mnnber: CITZ^.A.
Short name:



0611812008 12:42 FAX

ABA laokup (AUXS:

{3320} Sender Reference:
{3400} Receiving Bank:

ABA nllmbeY:
Short name=
AHA lookup (AUX):

{3600} Busine9s Funution Code:

{4200) Beneficiary:

{50D0) Origznator:

CZTIBANIS N.A-
NEW YORiĉ,-2.L

N T ONP ITY BANK

NATIONAL CITY BANK
CLEVELAND, OR
CTR (Customer transfer)

D/
pg^liE CO LLC
TR ST ACCOUNT

D/ 7
SH ERLING LLP ATTY TRUST
ACCOUNT - IOLA ATTN: TREASURY SERVI
CES599 LEXINGTON AVENUE ROOM 466 N

EW 0022

{51U0} Originator's Bank: B/fip^^

{5200} Instructing Bank:
SHEARMAN S'.CERLING
ATTT7: TREASURY SERVICES

599 LEXINGTON AVENUE ROOM 466
NEW YORK NY 10022

{6000} Originator to Beneficiary Info: Y
{6410} Beneficiary Advice Info:

Advice codee
MESSAGE HISTORY SEQUENCE

------------------'-------------^
DeP

WRE (Wire)

001 is the owning bank. riOrz y 24-APR-200B 12•57:47.31
REF INDEX REF #: '
FEDMQIN1 SEQ 4: 7.2 24-APR-2008 12:57:47.32 Info: FNPN-TODI

A1111120080429041000124 .,
FEDIN1 SEQ#: 1909 24-APR-2008

FLASHRCV ABA: L x-PD REF:
IMAD:

FEDINQ
FEDIN LOG
ABA. INDEX
*SYS_MEMO

DEQ
AMT: 113228.18

KEY•

TIME: 24-APR-2008 12:57:50.35

*AUTOTRIE name & address - CDT acct. D

/009B3610167
*SYS
SYS

'
MEMO

MEMO

Pxocessing Successful
cVD:49 DVD:48 PSD:2 SSD:--- DBD:1 CBD:1

*SYS MEMO
NoF ACC_NDX
Memoc CDT

Stop CheckNO - 24-APR-2008 12:57:50.47

KEY:

DDA AUTQ
DDA PDM 01
DDA POST 01

DEQ
SEQ #:
SEQ {(:

5102 24-APR-2000 12:57:50.81 Info: PC
510^ ^d-'APR--ZOnfl 12:57:50.85 Info: PC

Memo: Cdt posted - tc:
PAYADVQ DEQ BB57 5008 12PAYADV LOG

: ,:OPRID: ^SSPAY TIME: 24-APR-20

*FED GZ
*NOFBAL

SAM
SAM

DBTAMOUNT: 113228-18
CDT AMOUNT: 113228.18

SYSP_RFBAL PRF DDA CDT - 113228.18

BACICENDDDA ENQ TEXT: OtTNT:
113228.1B

_
GL BACKEND ENQ TEXT:OUNT: 113228.18

A 016/018
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06/18/2008 12:44 FAX

< < < National city > > >

RC-17D FROM B_4NK 001

S,ENDOR ° S DDA -,1-

TRN REF "':

OHIO

xx" Message: NOT TESmED. ***

c 0oi/018

______ ___ __ ---------- ---------_ ------'--------------'-.--_
*°** ME'SSAGE Ee`NSLOPr. *"*^` ( SanK 001

SND DATE: 08/04/30

SI2C:AT,J, CA.LLER:F-ttP?3CIS, MICHELE - EXT:
RPT# AMT:7,054.68 CUR:USD TRDR^
TEST: D-JE: TYP:FTbi/1000 FWDS:S CAG_DB-Y-CD N COM'N-CBL_

_ N_.. _"..----_--'------------------- -
CDT *A/ -_ _'-_*DBTADVcFED

4/30'.: 08DESIT AI,: 08/04 CREDIT VPd
PERCY SQUIRE LLC AMTRUST BANK

TRUST ACCOUNT CLEV$LAND, OH

COLUMBUS oA
.43215-5605
SEND:B/001
$ANK oD1
OHIO

**** CkEDIT PAYMENT MESSAGE TEXT
{1510} Type/Subtype Code:

Type Code;
5ubt.ype Code;

{2000} Amount:

10 (Transfer of funds)
00 (Regular transPer)

$7,054.68

{310o} Sending Bankc
ABA number:
Short name: NARIO CITX DH
ABA lookup (B.UX) NATIONP-L CITY BANK

CLEV +

(3320}°Sender Reference:
{34D0} Rece.i.ving 8ank:

AHA number: immim
Short name: AMTRUST BTC CLEVE

ABA lookap (AUX): AMTRUST BANK
CLE:VELAND, OA

{3600}.yatness-Funation Oade: CTRCustomer transfer)

{4200)( Beneficiary:

D

5I^

PBS2CY SQUI^ LT,C
TRUST.ACCOUNT
COLUMBUS OH
43215-5605

CHG: BK?N

MESSAGE HISTORY SEQUENCE

Oolyis-the owningubank. Prlority: Delivery ACK:
SYS MEMO *C9D:49 DVD:48PSD:I SSD:--- DHD:1 CBDa
REE INDEX REF #: 30-APR-2006 09:26:58-99

MTRAS7SFTRENT^LOG OPRID:-APR-2008 09:26:58.99
Syg NEMO *CVD:49 DVD:48 PSD:1 SSDa--- DgD;X CBD:1
*SYS MEMO 8topCheck NO MATCH - 3Q-APR-2008 09:27:22.11

NOr ACC NDX KEY'
Me'dno: DBT
^ADR MSG QUE £NQ TEXT:
Memo: SBK/300
DDA RUTQ DEQ
DDA PDM -01 SEQ__-4.-_
nDA POST 01 .9EQ..J_*



0S/18/2008 12:45 FAX

M^oc Dbt posted
PAYADVQ D^h-,Q . . . . ..

- FAYADV LOG OPRTD: $$$PAY TIME: 30-APR-2008
*NOF_EAL SAt^i_DBT fiMODNT: 7054.68
SYSPRFB.PtL PRF DDA DBT AMODi3T: 7054.68
*FED_GI., SFM CDT AMOUNT: 7054.68

BEGIN D$STINATION *DST(1) ROUT^DLV STATE-D

RTE: /
DST: FED////I//

^CDT
FED LOQ
FED5UT LOG

FEDLO 104
FLASHSND

FEDOUT1

FEDMQOUTI
.041000124.A1jj1j20080430

FEDFNDSAGKQI DEQ
*SYS MEMO FED/ACK.--

* END DESTSNATSON
ABA INDEX i[EY:
DDA BACKEND ENQ TEXT;
GL BACYf6ND ENQ TEXT:

DEQ
AMT: 7054.68 TIME;

IMAD:'
sEQ -W :
SEQ 4_

30-P.ER-2008

09:27:22.29

09:27:22.a6

2008/04/30^

QuNT: 7054.66
!A1IOUNT: 7054.68

FA 008/018



' 06/18/2008 12:45 FAX

< < < National City ? } >
RCVD FROM BASlh 001 OHIO

, SENDER' S DbA #1

TRN REF m-

*** Message: NOT TE.ST&D. ***

C oo5/o1s

---------- ------------------------------------------------------

PERCY SQUIRE LLC
TRUST ACCOUNT
COLDMBUS ON
43215-5605
SEND:B/001
BANK 001
OHIO

DEBIT V_AI,= OB/04/30 CREDI

*F*x NnESS1iGE ENVELOPE .'^*** . ( Bank : 001 )
SND DATE: 08/04/30

SRC:ALL Ca?,LER:E'RADICIS, MIC$£LE EXT:
RPT',-; AMT;6,189.35 CIIR:IISD TRDRn
TEST: DUE: TY?:FTR/1000 FNDS:S CAG:UBcY CDcN COM:N CHL:N

-------------------------- ----- -----------------------------
*DgZ' D, . i I CDT 'Ar4111111111§ ADV:FED

CREDIT PAYMENT M&SSAG2 TEXT ****
{1510) Type/Subtype Code:

Type Code:
Subtype Code:

(2000) Amount:
{3100} Sending Bank:

{3320}

{3600} Business Function Code:
{4200} IIeneficiary:

ABA number:
Short na-ne=
ABA lookup (AUX):

Sender Reference:
{3400) Receiving Bank:

AB.B. ntunber:
Short name:
ABA lookup ^AUX):

{5000} originator:

MESSAGE HISTORX SEQUENCE
------°----^---"""---_"_..------
001 is the owning bank. Priori'Cy:

SYS MEMO *CVD:49
REF' INDEX REF Y:

MTR.ANSFTAE'NT LOG
SYS MEMO
*SYS MEMo
NOF ACC NDX

Memo: DBT
*ADR MSG QUE
Memo: SBK/30D
DDA AUTQ
DDAPDM 01
DDA7POST Dl

ENQ

DEQ

10 (Transfer o= Pund
On--44^^ transfer)

NATIONAL CITY OF1
NATZONAL CITY BANK
CLEVELAND. OH

k'IDSVG PZTTS
FIDELITY SAVINGS HANK
PITTSIIURGII, PA
C

CHG: BK?N

Delivery ACK:

OPRID: XKXK23P TIME:

SSD:--- DBD:1 CBD:1
30•-APR-2008 09:26:03.88

O-A.PR-2008 09:26;03.88
^CVD:49 DVD:49 PSD:1 SSD:--- DBD:1 CBD:1
Stop Check NO MATCH - 30-APR-2008 09:26:29.81
KEY:

TEXT:

SEQ =: 4 InzoaPD
SEQ T , 4 Sn£o: PD



. os/7s/2o08 12:46 M

Memo: Dbz posted - tc:

PA.YADVQ
PAYADVLOG
'"i^^OF SIi.L
SYSPR= nr^^,
^ ED Gj,

K BEGIN DESTINATION
RTE:. /

*CDT
FED LOQ
FEDOIIT LOG
FEDLO 10
F LL2iSSFiSND

DEQ
OPRID: SSSPAY TITlE: 3D-APR-2008 09:26:29_95

SPxS_DBi P-MO7NT: 6189.35
PRx DDADHT AMOUNTs 6189.35
SAM CDT NT: o'189_35

'"DST(1) RDUTESTATE:D

DEQ
P.hIT: 6189_35 TIME:

DEQ

PEDOUTI
FEDNQOIITI

.091000129.A11I1120080930
f'EDFNDSACKQ1 DEQ

ABA:
IMAD:

SEQ ==
SEQ z:

*SY6 MEMO E'ED/ACIS --

* END DESTINATION
ABA INDEX KEY:
DDA_SACKEND ENQ TEXT:
GL $ACTCEND ENQ TEXT_

^
30-_ _- 09:26:37:33
30-ApR-2008 09:26:37.33 Info: FNPR.FROL`5DI

2008/04/30

30-APEi-2008 09:26:30.09

pMOIINT : 618 9 . 35
AMOUNT: 6189_35

la e10/018



. 09/18/20e18 12:45 FAX

C

< < < NationaJ. city > > >
RCVD FROM BANK 001 OHIO
SENDER'S DDR '

EF "RN R

xF* Message: NOT TESTED. **

@ 071/0ts

----4. ___________________...=_____-__
----------

MESSAGP
___

OPE
`

*
_

"
-

*'
_F-__"`

MESSAGE ENVELOPE ( Bank 001
SND DfiTE: 08/04/30

SRC:P.LL CALLEkZ:FRP.NCIS, MICHILE ExT, TRDRv
tZPTn A'iT:3,916.04 Ci3R:USD
TEST: DIIE: TYP:FT1t/1000 k'^IDS:S CNG:DB:Y CD:N COM:N CBL:N
__ ------- -'--'--------'----_____-'-'--"- -----^-"---°---°°_-
*D6T D/ CDT *.. ADVCFED

08/04/30
D-VHIT V_ . 04/36

PERCY SQUIRE LLC
TRUST ACCOUNT

COLUMBIIS OEI
43215-5605
SEND:B/001
BANK o01

oxso

DIT V^,:
FIRST coMMoNNEALTfl BIiNK
INDIANA, PA

$t3g:-/
NLARK D LAY

**}* CREDIT PAYMENT MESSAGP, TEXT '"***

{1510} Type/Subtype Code:
Type code:
Subtype Code:

{2000} Amount:
{3100} Sending Bank:

ABA nLUnber: .
Short name:
ABA lookup (ADX):

{9320} sender Rexerenae:
(3400) Roceiving Bank:

ABA number_
Short name:
ABA lookup (ADX):

{3600} Business Function Code:
{4200} Beneliciaxy:

{5000} Originator:

10 (Trans£er of funds)
00 (R m'IATt-raxtsfer)

CITY OH
ATIONAL CITY BP.NfS

C LAND

FST tFl INDIANA
FIRSTCOMMONWEALTH BANK

I'NDXANAr PH.
CTR (Customer transfer)

LLC

CHG: SK?N

TRIIST ACCOUNT
COLDMSLIS OH

43215-5605

MESSAGE HISTORY SEQUENCE
---------'."--'---^--------^----^_
061 is the owning -bank. Priority: Delivery ACK^

' =SYS MEMO *C'U'D^49DV
' +r :REF YMDEX REP

MTRANSFTRENT LOG
SYS MEMO

. *SYS_MEMO
/0098361OZ67

*SYS MEMO
*SYS MEMO

--- DBD:l CBD:1
30-ApR-2008 09:24:58.74

OPRID: TIME: 30-APR-2008 09:24:58.74
*CVD:49 DVD:48 PSD:1 S3D:--- D.BD:1 CSD:1
*AUTOTRIEVE ADR V nante & address - DBT acet. D

Processing Successful
Stap Cher^ *'^ *^bTCH - 30-APR-200B 09:25:33.66

NOF ACC NDX KEY:
Memo: D$T
*ADR MSG QUS EN4 TF,X-T
Merao: SHI</300 . . .



06/18/200A,72:45 FAX

DDA AU'PQ U^U `InT_o:DDAPDM 01 SEQ 3:25=33-71 PD

r-.
25:33.77 In£o: PD

DBA POST 07. SEQ

fMeano: Dbt posted - tc:
PAYADVQ DEQ
PAYADV LOG OFFZDa $$SPRY. 30-&PR-2008 09:25:33:79

FNOF BA.L SAM DBT AM04NT: 3916, 04
SySpgES,A?, PRFDDA DBTAMOUIST: 3916.04

3916 04
*FED GI, SAM CDT lD _STATE:D

* BEGIN DL'S^tINA1ION*DS'L(1) ROUTE LV

RTE: /
DST: FED///////

*GDT
FED ?,OQ DEQ
FEDOUT LOG AMT: 3916.04 TIME: 30-APR-2nOd 09:25:33.84

^ ^ . .FEDLO 7.0^4 DEQ
E"LASHSND ABA:

IMAD

^j012/ois

EEDOUTI SEQ 4=34630-APR-20 T 09:25:34.18
FEDMQOUTI SEQ 4: 362 30-APR-2008.09:25:34.18 Info: FNPR.FROMDI

.041000124.A1111120080430
FEDPNDSACKQI DEQ
*SYS MEMO FED/ACK -- 2008/04/30

END DESTTNATIbN
ABA INDEX KEY:
DDA BA=-^ND BNQ TEXT:
GLBAC%END ENQ TEXT:

A,.yc[7NT: 3916. 04
AMOl7NT: 3916.04



-----------------
TBN RE? r:

--**** NjESSAGg EIPd^LOPE ****

SRC:ALL Cj^,LLER:FRHNCISI 1^1ICEELE

RPT4

TRDRn

ST- DU

Bank : 001 )

SND DATE: 08/05/07

EET:

CLrH: USD

TYP:FTR/1000 ='NDS:S CflG:DB:Y CD:N

TE - - ^ --------------------COM:N CBL:N ---------------------------
-------------------

*DBT D/fo^

A.DV" : FED
DEBIT VAL: 06/05/07
pFPCy SQrJIRE LLC

BANK
TRDST ACCOUNT

COLUPIBUS OH
?3215-5605

CHG: BK?N
SEND:B/0.01

ASSOC.
BAtNK 001
OY_20

CDT *-

CgEDIT VAL: 08/05/07
DOLLAR BP17K1 " FEDER'nL SAVINUS



06/78/2008 12:45 FAX

< < < National City > > >
RCVD FROM BANK 001 OHIO

^ S$NDER`S DDA ir

SYN REF =

x-* Message: NOT TEST;D- K**

2073/016

, ....
• __ ---------------------------"---------------------_

-

_
_+** MESSAGE ENVELOPE *^:x* ( Bank : 001

5ND DATE: 08/05/07

SRC:ALL CALLER:FRANCIS, MICBELE EXT:
RPT)i AMT:15,000_00 CUR:USD TRDRx
TEST: DffEc TYP:FTR/1000 FNDStS CHG:DBuY CD?N-COM^N_CBy N
___ "" ^ --------------- -------

______- _-.__--"--_"_

*DBT*DBT D
DEBIT VPS.: 08/05/07
PERCY SQUIRE LLC
TRUST ACCOUNT

COLDMBIIS OFt
43215-5605

SEND:B/001
$kNK 001

OHIO

**" CREDIT PAYMEMENT MESSAGE TEXT

{1510} Type/Subtype Code:
Type Code:

Su7btype Code:

{2000} Amount;
{3100} sending Bank:

ABA ni:uaber:
ShOrt name:
AHI^. loolcup (AIIX) _

^
{3320) Sender Reference:

- {3400) REceivi,ng Bank:
ABA nwnbar:
Short name:
7sBA loakup (AIIX):

{3600} Business Function Code:

{4200} Beneticiary: -

{5000} Originator:

CDT *
CREDIT Vp^/0707

DOLIAR B
PITTSBURGH,

10 (Trensfer of fun.ds)
D u a ansier)

NATIONM^WTY OH
NATIONAL CITY BANK
CLEVELANDy OH

ADV:FED

DOLT,AR. BANK PITTS
DOY.LFsR SA.NLC, FEDERAL SAVINGS BANK
PITTSBURGH, PA
CTR ir+G omer transfer)
D/
e^Tv,r.rn-y-m^TErv CONDONI2NIUM ASSOC.

D/
LC

TRUST ACCOUNT
COLUMBUS OH
43215-5605

PERCY SQUIRE

MESSAGE HISTORY SEQUENCE
------'-""-.'----'-----------------
001 is the owning bank. Psiprity: helivezy ACK: BD,l CBD 1

- DSYS MEMO '*CVD:49_DVD:4B PSD:l SSD,^-
' 1 -Ol•50 942 OB 5_ .7-MAY-

*ADP. MSG QUE ENQ TEXT:

NeIPLR: SBK1300

/00983610167
'*SYSMEMO
*SYS_MEMD
NOF ACC NDX
Mema: DHT

REF INDE
MTRANSFTRENT I.OG OPRID: XAMW33E TIME: 7-MA.Y-2008 15:01:50.94

SY9 MEMO *CV0:49 D'V'D:48 PSD:l SSD:--- DBD:1 CBD:1
YSYS MEMO *AUTOTRIEVE ADR V name & address - DET acct. D

MAY-2008 15i02:15.37



0(3/13/200B 12:45 FAX

DEL)k ADTQ
DDAPD:y1 01

DEQ
SEQ n: 7423 7-1,14Y-2008 15:02:15.40 Snfo: PD

DDA POST 01 SEQ 7423 7-MhY-2008 15:02:1,5.45 Inio: PD

MeMo: Dbi, posted - tc:
PAY?1DV0 DEQ . .... . . . ... , .
PAYADV LOC OPRID: $S$PAY TIME= 7-M1Y-200B 15:02c15.50

*1.1py gfiL SAM DBT A?1OII13Te 15D00.00
SYSPRE'HPy, PRF DDA DBT nS100NT: 150D0. DO
*FED GL SAN1 COT A"JOC7NT: 15000.00

* BEGIN DESTiNATION *DST(1) ROUTE DLV STATE:D

RTE; /
DST: FED!//////

*CDT
FED LOQ DEQ
FEDOUT LOG AMT: 15000.00 TIME: 7--MAY-2008 15:02:15.53

FEDLO_l0_Q DEQ
FZ.}1SHSND AHA=

IMFD

k'EDOIITI
FEDMQOUTI

_041000124.A].III120080507
FEDPNDSACIfQ1 DEQ
*SYS MEMO FED/ACK --2008/05/07

* END DESTINA2ION
.ABA INDEX itEY:.
DDA HACT4.ND ENQ TEXT:
OL BA.CKEND ENQ TEXT:

11014/016

SEQ 4: 1613 7-MAY-20DB 15c02:20.70

SEQ n: 1678 7-MAY-200B 15:02:20.70 In£o: FNPR.FROMDI

OUNTc 15000.00
90UNT: 15D00.00



OS/7812008 12:45 FAX

< < < Rational City : > > ORIO
RCVD FROM BANX 001
SENDER'S DDA #

**x Message: NOT TESTEQ. **"

J-o15J01s

TRN REF {:: mm^ __ _____
_ _ _ __ -----^-°----""---- --

**** M,ESSAGE ENV-8LOPE **** ( Bank : 001 )
SNp DATE: 08/05/29

SRC:t'li,L CALLER:OYSTER, TIM FXT:
RPT;; AMT:I.473.17 CUR:USD TRDR4
TESTs DIIE: TYP:FTR/1000 FNDS:S CHG:DB:Y CD:N COMcN GBL:N

-'-------------------------------------------- ----------^___----
------ CDT *aA ADV:FED
*D3T D ,..^..,-, n 4
DEBIT VAL: 08 /05/29
PERCY SQDIRE LT,C
TRUST ACCOUNT

COLUMBUS OH
A3215-5605

SEND:B/O0l
BANK 001
OxIO

CAG: BK?N
IRE TRANSFER / MARK D

ORIG TO BNF INFO:

FT LAY AC-

**** CREDIT PAYMENT E4ESSP_GE TEXT **^
{1510} Type/Sulbtype Cadc;

Type Code:
Subtype Cade:

{2000} Amount:
{3100} sending Sank:

hgA nu.mber:
Short name:
AHA.lookup (AUX):

{3320} Sender Reference:
{3400} Receivipg BAnk:

ABA number:
Short nanme:
ABA lookup (AUX)c

{3600} Business Funeti.on Code:
{9200} Beneficiarya

{5000} Originator:

NATIkOAL`ITY Ox
NA.TIONAL CITY BANK
rI.T oi

mmm^
T7SBANK ESOTA
LI_S. BANIC'N.A.
ST PAUL, MN
CmR (Cixs'cam^+- ±ransfer)

D

cor,o =--e
215-5605

COLLECTIONWIRE TR2INSEER / MARK D

I,AY
D/w
.'PERCY SQUIRE LLC
TRUST ACCOUNT

{6000} Originator to Bene:^iciary Infol^ =

^MESSAGE EIISTORY SEQUENCE
-- -------------------------

T001 is the oy?ziing bank_ P=i*CVDy99 DPD148eP8DA6KSSD:- DBD:l CBD:1
SYS MEMO
SY5 MLMu -''"" " "' ^ 29-MAY-2008 16:1fi:35.59
RES INDEX REF ^= •

-NLOG OPEID: XK^1R--- 29-t.Y-2008 16:16s35.59
T_MTRANSFTRE

SYS MEMO *CVD:49 DVA:96 PSD:1_SSD:--- DBD:1CBb:1
--- -----sYS MEMO *cvn:a9 DVDe98 PSD:1 SSD:- DBD:1 CBD_1

*SYSMEMO ........ *AUTOTRIEVEADR V natrie& address - DBT anot- D



06/18/2608 1 2-43 FAX 201s/olB

^ /0040353.-0157
*SYS M.E_MO Processing Successful

*SXS MEMO
NCTF ACC NDX

S'l'op_Cheok
_FCE'Y:

NO MATCA - 29-MAY-2008 16:17:21.13

Memo: DBT
-1iDR ZTSG QIIE ENQ TEXT:

Momo: SBK/300
DD31 AUTQ DEQ
DDA PDM D1 SEQ v:
DDA7'POST 01 SEQ v:

Memo: Dbt posted - to:
PAYADVQ DEQ

CDT AMOONT: 1473.17SAM-_ _
* BEGIN )DESTINATION *DST(1) ROUTEnomw LV S'PATE:D

RTE: /
DST: FED///////

*CDT

FED LOQ
FEbOOTT,OG

FEDLO_10_Q
FT,ASf1SND

FEDOUT1
FEDMQOOTI

.041000124•A1l 11120080529
FEDPNDSACKQI DEQ
*SYS MEMO FED/ACIC

* END DE5TINATION
AHA INDEX
DDA BA=ND
GL HACKEND

16:77:2X.97 Info: PD
:17:21_55 Info; PD

PAYADV LOG OPRID: $$¢PP.Y TIME; 29-Mfi.Y-200B
*NOF Bx1 SAM DST AMOUNT: 1473.17
SYSPREBAL PRF DDA DBT AMOONT: 1473.17
*FED CL

DEQ
AMT: 1473.17

DEQ
ABA:
INIIiD:
SEQ 4:
SEQ #:

16:17:21.91

TIME: 29-MAY-2008 16:17:21.99

29^29AY-2000 161'17:94.92
29-MP.Y-Z008 16:17:34.B2 Into: FNPR.FROMDI

-- 2008/05/,2

AMOUNT: 1473_17
AMOC7NT: 1473.17
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