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ARGUMENT

REPLY ON APPELLANT'S PROPOSITIONS OF LAW:

Proposition of Law No. I:

Evidence of opinions or conclusions that a candidate met legal requirements based on an
interpretation of a Statute are not admissible in summary judgment proceedings.

Wenninger states that the Court of Appeals only considered Wenninger's affidavit, some of

Varnau's documents, and nothing else, and that Wenninger's affidavit by itself justifies the Court of

Appeals' Decision; and that it was not conclusory or inadmissible opinion.

A. Wenninger's Affidavit is inadmissible and is insufficient to justify or defeat summary

judgment on his qualifications to hold the office of Sheriff.

Wenninger's Affidavit (attached to March 16, 2009, Motion to Dismiss), at paragraph 4, 8, 9,

and 10, states each time only one thing: he thinks he complied with the law cited. His paragraphs 4

says he met "all the qualifications" under "Section 3503.01 of the Ohio Revised Code," and also that

he "complied with all applicable election laws." He does not say what those "qualifications" are that

he met; nor what he did to comply with which election laws. His paragraph 8 says he filed all

"necessary" documents "required" by "Section 311.01(B)(7) of the Ohio Revised Code." He doesn't

say what documents. His paragraph 9 says his peace officer certificate was "valid," but doesn't say

what it is about it to make it "valid." His paragraph 10 says his service as Sheriff caused him to "thus

comply" with a supervisory requirement "set forth in Section 311.01(B)(9)." His paragraph 10, and

his argument in reliance on it, is a concession that if he ever met the requirements to be a sheriff, it

was by holding the office, even if illegally, long enough to cancel a statutory requirement -- a

proposrllcrfr-therecaru,oi-be p,~-ece,de:.t vr "tnt:l-nowj.

These statements in Wenninger's affidavit are all conclusions, without supporting facts, and

as to legal -- not lay -- opinion. Bonacorsi v. Wheeling & Lake Erie Ry; Co., 95 Ohio St.3d 314,
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2002-Ohio-2220, ¶27-28; Brannon v. Rinzler (1991), 77 Ohio App.3d 749, 756. He was essentially

reciting a legal opinion, but without stating the supporting facts. There would be no circumstance

where at a trial of the issue, his counsel would be permitted to ask him, "Did you meet the

requirements of Revised Code 311.01(B)(9) to be a sheriff?" As opposed to "Did you go to any post-

secondary school for two years?" "Was that school accredited by the Ohio Board of Regents?" Etc.

If the statements would not be allowed as evidence at a trial, they are not allowed for summary

judgment, and Wenninger does not suggest otherwise. See, Tokles & Sons. Inc. v. Midwestern

Indemnity Co. (1992), 65 Ohio St.3d 621, 631 n.4; Fisher v. Lewis (12`h Dist. 1988), 57 Ohio App.3d

116, 117; Olverson v. Butler (1975), 45 Ohio App.2d 9, 11-12.

That content of his affidavit is exactly the problem, and at least in part what the Court of

Appeals relied upon. If as Wenninger says it was all the Court of Appeals relied upon, it was error, as

without those 4 paragraphs the Court had no evidence to support summary judgment for Wenninger,

or deny summary judgment for Vamau.

Those conclusions in Wenninger's affidavit are also contradicted. No where does Wenninger

state that he met the educational requirements to ever be a sheriff in Ohio, and the requirements don't

just disappear after time. And that determination is based on the application and construction of a

Statute, to the undisputed facts that he did not meet those educational requirements, ever. And the

other evidence, even that the Court did not strike, and his own deposition, say he did not meet those

educational requirements. That statement also contradicts his deposition testimony, that he "didn't

know" what the TTI and OBR associations were. Dep. of D. Wenninger, p. 35.

in.,.^ e vaai•rdi.ty u_ rry„,is_ _.yc-a.;„o offiee..̂  ce^^r.,.t'F:cato.. deYo..^nan e iip ° --nn t--̂ta.t^.l^nsfi71S,`Y>nll_anL-'d ILCRtl_OTl-» 1^

of the Revised Code and Administrative Code. His only claim to his certificate being valid,

when he took office in 2008, is the "validation" of it by prior illegal and unqualified service.
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And the only claim to any "supervisory" service is that same illegal and unqualified service. The

lack of educational credentials, prior to 2001, is why Wenninger's lack of supervisory experience

prior to that is relevant, too, contrary to the Court of Appeals' Decision (at ¶38) saying it was

irrelevant. It was relevant to demonstrate that Wenninger had to have the educational

qualifications, required by R.C. 311.01(B)(9)(b), to take office, because he didn't have sufficient

alternative supervisory experience at the time, either.

Even if the Court of Appeals relied only on his affidavit, that affidavit was improper for

summary judgment and insufficient to grant his Motion, or to deny Varnau's.

B. Wenninger's, Spievak's, and Callender's Affidavits, are all inadmissible opinion.

The conclusory paragraphs of all three affidavits are an expression of legal opinion: the

application of law to stated/unstated fact, with the legal conclusion. That is not "lay" opinion under

Ohio R. Evid. 701, which is based on observations of facts, and personal knowledge, such as the

value of one's own property, or about an event they witnessed or some incident they are personally

familiar with (such as footprints or handwriting or voices). See, e.g, Tokles & Son, Inc., supra at

625-626; State v. Jells (1990), 53 Ohio St.3d 22, 28-29; State v. Silverman, 2006-Ohio-3826, ¶ 95-96

(10' Dist.). The Court will find no allowed "lay opinion" that someone complied with a law.

Wenninger doesn't address the other deficiencies in the remaining parts of the Spievak,

Callender, or the cited portions of his own affidavit: lack of foundation, hearsay reliance on unstated

or unincorporated facts, and purely conclusory nature; all independent reasons to deny their

consideration and therefore the entire basis for the Court of Appeals' opinion. See Appellant's Brief,

October 312011, ls. a i 3.

Proposition of Law No. II:

Objections to evidence submitted in summary judgment proceedings are waived when the
objections are not raised until after a ruling is made on the merits of the motions, after an

3



initial appeal, and only raised for the first time in a reply memorandum on remand from the

appellate court.

Wenninger argues that a court can only consider what Rule 56 provides for -- even without a

timely objection. Wenninger would have the Court restate the proposition, as: "There can be no

waiver of the evidentiary requirements of Rule 56." The logic then would eliminate the entirety of

the Courts' jurispnxdence on waiver of objections to evidence at trial, waiver of statutory defenses, or

waiver of any procedural right or defense -- or provide that Rule 56's requirements are special,

although the Rule does not state as much.

The precedent of every other court to consider the issue says otherwise. See Stegawski v.

Cleveland Anesthesia Group, Inc. (1987), 37 Ohio App.3d 78, 83 ("Failure to move to strike or

otherwise object to documentary evidence submitted by a party in support of, or in opposition to,

a motion for summary judgment waives any error in considering the evidence under Civ. R.

56(C)."); Tye v. Bd. of Educ. of Polaris Joint Voc. School Dist. (1985), 29 Ohio App.3d 63, 66

n.4; Brown v. Ohio Cas. Ins. Co. (1978), 63 Ohio App.2d 97, 90-91. Wenninger submits no

authority otherwise, or any authority to support his argument at all. See Appellant's Brief,

October 3, 2011, p. 14-15.

It is noteworthy that Wenninger doesn't state that his objections to Vamau's evidence were

not waived. He does not argue that his objections were timely. He does not argue that it is a fair

application of the law to deny the consideration of evidence that was not subjected to by a timely

objection, or without an opportunity to timely cure any deficiency.

Proposition of Law No. III:

Business or public records are "certified" and authenticated for purposes of admissibility in
summary proceedings when a custodian of those records states they are the certified records of

that business or agency.

Even though waived, and even if not waived, the certified public documents submitted by

4



Vamau were admissible, and it was error for the Court not to consider them. In Olverson v. Butler,

supra, the Court considered the nature of a"swom or certified" (emphasis added) document that may

be considered for summary judgment:

Rule 56(E), as noted above, requires that such papers, or parts thereof, shall be "sworn or

certified." Although it is not determinative in this case, we held, in Real Estate Capital

Corporation v. Centaur Corporation, No. 73AP-137, Court of Appeals for Franklin

County, August 28, 1973, that the paper itself need not include the sworn or certified

statement, but it could be incorporated in the body of the affidavit. Therefore, Mr.
Dimond's statement is in sufficient compliance with the rule. It, in effect, meets the
requirement that an individual in a position to know has either, by certifcation or sworn

statement, stated that the copy is true, and, at least by inference, correct.

Id. at 11-12 (emphasis added). All the controverted documents relevant to this

Proposition (see Appellant's Brief, October 3, 2011, p. 15-16) were "certified" by their custodian

or otherwise sufficiently authenticated to meet the requirements of the Rules of Evidence and

therefore Rule 56. Wenninger's assertion that only an affidavit is the proper means to admit a

document for sunimary judgment requires the Court to ignore the "or" and alternative "certified"

or "sworn" language of the Rule. The documents here met those tests.

Proposition of Law No. IV:

An opposing qualified candidate for the office of county sheriff is entitled to a writ of quo

warranto where the elected candidate purported to meet the minimum statutory educational

requirements for the office by the length of post-secondary education and by attendance at an
institution that at the time was not accredited as required by statute.

Proposition of Law No. V:

An elected candidate for county sheriff who did not meet the minimum statutory requirements

for the office, upon first taking office, cannot use the period of unqualified service in that office
to support later qualification for the same office, and therefore bad a "statutory break in
service" of four or more years which cancelled the elected candidate's Ohio Peace Officer

T raining Azademy (OPO T-i) cei•tifiia4c,mnk.ng the-cle cted c-andidnte-unYt!alXied-f!r-oEtee,
and entitles the opposing qualified candidate to the office of sheriff to a writ of quo warranto.

A. The so-called "American Rule" of quo warranto does not apply here.

1. The argument has been waived and was not preserved for appeal.

5



Wenninger cites what he refers to as the "American Rule," that the result of a judicial

determination that an office holder is not qualified for the office may be ouster from the office, but

not placement of the other candidate in the office. Not only do the facts basing such a rule not exist

here, the rule doesn't either.

In the first place, this argument was waived and was not preserved for appeal to this

Court. The argument was first and only raised in Wenninger's new Motion to Dismiss filed July

12, 2011. The Court of Appeals, by Order April 15, 2011, set dates and manners for filing

"final" arguments on the pending motions, and the July 12, 2011, Motion exceeded it. The Civil

Rules also prohibit filing new arguments in the guise of a new Motion. See Ohio R. Civ. P.

15(E) (prohibiting supplemental briefing without leave of court); Ohio R. App. P. 21(H), and

12th Dist. Loc. R. 7 (for scheduling orders for timing of filing arguments), 11(E) (allowing

supplemental authority only for what couldn't be in original briefs). All of Wenninger's "new"

authority predates his briefs by years and decades. 12ffi Dist. Loc. R. 12(C) also only allows

supplemental authority not cited in briefs before oral argument.

This Court will find no argument by Wenninger to Varnau's entitlement to the Writ, if in

fact Wenninger was ineligible, prior to July 12, 2011, based on standing or anything else. In fact

in various pleadings it could be construed Wenninger conceded that point. Because Wenninger

did not make the argument when the opportunity was there, it is out of time and was therefore

waived. See Goldfuss v. Davidson (1997), 79 Ohio St.3d 116, 121.

Wenninger's new argument was also an attempted but successive dispositive motion, and

is barrezLbeuause vJ-errriingerirau a:ready .',ed one -such,-and-Gh-o c--,^:.-+s -.*:d-t.-hP _nh;.o Ri,le-s_of

Civil Procedure do not countenance successive motions for dispositive relief. Wenninger

originally filed a motion to dismiss, which the Court converted to summary judgment, and later

6



filed at least two summary judgment motions (all essentially on the same grounds). The "new"

one was therefore procedurally barred. Generally speaking, Civil Rule 12, 12(G), and 12(H),

preclude the raising of Rule 12 defenses (except as specified) that could have been raised in an

original motion. See, e.g., Martin v. Moery, 1 F.R.D. 127, 128 (D.C. Ill. 1939); Goodstein v.

Bombardier Capitol, Inc., 167 F.R.D. 662 (D. Vt. 1996).1 See also, Harpster Bank v. Saker, 1980

Ohio App. LEXIS 10786, at *9 (3d Dist.); J & F. Haria Co. v. City of Cincinnati (1939), 61 Ohio

App. 314, 319; Poplowsky Plumbing Co. v. Rosenstein (Cir. 1912), 19 Ohio Cir. Ct. (N.S.) 387.

Although Rule 12(B)(6) is one of the preserved defenses, the Rule does not provide, and

Rule 12(G) in fact prohibits, successive Rule 12 motions. And a motion to dismiss for lack of

standing, which is what Wenninger is arguing, is a Civ. R. 12 motion. See BAC Home Loans

Servicing L.P. v. Kolenich, 2011-Ohio-3345, ¶ 4(12' Dist.).

And the "standing" argument is not one, of subject matter jurisdiction that of course

cannot be waived. Lack of standing is a failure on the elements of the cause of action plead. See

BAC Home Loans Servicing L.P. v. Kolenich, supra at ¶ 4. Subject matter jurisdiction, which

cannot be waived, is the power to hear and adjudicate the merits of a case -- not whether a party

should or should not prevail on the merits (which is what Wenninger is arguing). See Rosen v.

Celebreeze, 117 Ohio St.3d 241, 2008-Ohio-853, ¶ 45; In re. J.J., 111 Ohio St.3d 205, 2006-

Ohio-5484, ¶ 11. It does not relate to the rights of the parties, but to the power of the Court.

State ex rel. Tubbs Jones v. Suster (1998), 84 Ohio St.3d 70, 75. The lower Court had subject

matter jurisdiction over, and the power to adjudicate, a quo warranto action. Ohio Const., Art.

I'V §-^(B' )(i)(a);O:Ii:C Chapter2'3'j

Standing on the other hand is a procedural issue, per Civil Rule 17(A) (real party in

1Federal cases are relevant to the issue since the Ohio Rules were modeled after the Federal
Rules, and the Staff Notes under the Ohio Civil Rules, including Rule 12, regularly reference and
cite the Federal Rules and authorities on Federal practice for the interpretation of the Ohio Rules.
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interest), and here, per R.C. 2733.06. See State ex rel. Tubbs Jones v. Suster, supra at 75.

Standing is an affirmative defense that is and can be waived. See State ex rel. Tubbs Jones v.

Suster, supra at 77 ("Unlike lack of subject matter jurisdiction, other affirmative defenses

[standing] can be waived."). See also, Adlaka v. Quaranta, 2010-Ohio-6509, ¶ 34-35 (defense of

standing waived by not raising on time); Swallie v. Rousenberg, 190 Ohio App.3d 473, 482,

2010-Ohio-4573, ¶ 55-56; National Amusements, Inc. v. Union Twu Bd. of Zoning Appeals,

2003-Ohio-5434, ¶ 14 (12`h Dist.) (lack of standing waived by not raising it prior to hearing).

Again, that standing is not the equivalent to subject matter jurisdiction and therefore can

be waived has been repeatedly rejected, and again by this Court. See State ex rel. Tubbs Jones v.

Suster, supra at 77 ("Lack of standing challenges the capacity of a party to bring an action, not

the subject matter jurisdiction of the court."); State ex rel. Smith v. Smith (1996), 75 Ohio St.3d

418, 420 ("Issues of ... standing do not attack a court's jurisdiction ...."); State ex rel. LTV

Steel Co. v. Gwin (1992), 64 Oho St.3d 245, 251 ("These arguments raise issues of standing ...

they do not attack respondent's appellate jurisdiction.").

No where in Wenninger's July 12, 2011, Motion to Dismiss, or for that matter any where

before that in this case, is there any allegation (or words) raised as to "jurisdiction" of any kind,

much less non-waivable subject matter jurisdiction.

2. Varnau has standing to bring the Writ and is entitled to it.

Regardless of the procedural deficiencies in the manner Wenninger tried to raise the

issue, the argument is substantively without merit. Wenninger argued for the first time that
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Varnau not being the "winner" of the election. Relying on other states and misinterpreted and

misstated Ohio case law, Respondent argues that just because Vamau was the second-highest
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candidate in votes received, he is not entitled to the office. But in Ohio, which is different than

other states, the remedy in quo warranto is statutorily to remove the ineligible office holder,

even if the relator is not entitled to the office. R.C. 2733.14; State ex rel. Handy v. Roberts

(1985), 17 Ohio St.3d 1. In addition, the Court's responsibility is to make sure the appropriate

order is issued to ensure the person entitled to the office is actually seated. See Plotts v. Hodge

(1997), 124 Ohio App.3d 508, 512-513; State ex rel Judy v. Wandstrat (1989), 62 Ohio App.3d

627, 632; R.C. 2733.08, .14, .17. Here that person is Relator Varnau.

The other States' decisions have nothing to do with this case. As the case primarily relied

upon by Wenninger states: "We view the American Rule applicable here and in any situation

where there is an absence of statutory authority to remove the candidate's name from the ballot

before the election." Evans v. State Election Board of State of Oklahoma (Ok. 1990), 804 P.2d

1125, 1131 (emphasis added). In this case, there is abundant statutory authority requiring strict

compliance with the removal of an unqualified candidate's name from a ballot, both before and

after an election. Even that Court would not apply the so-called "American Rule" to this case.

The Ohio decisions cited by Wenninger also don't apply here. In Ohio, "the question of

standing depends upon whether the party has alleged such a'personal stake in the outcome of the

controversy' as to ensure that 'the dispute sought to be adjudicated will be presented in an

adversary context and in a form historically viewed as capable of judicial resolution."' State ex

rel. Dallman v. Franklin Cty. Court of Common Pleas (1973), 35 Ohio St.2d 176, 178-179,

quoting Sierra Club v. Morton (1972), 405 U.S. 727, 732, quoting Baker v. Carr (1962), 369 U.S.

1-86I 20-4, anc'1 Fia- v: C^ren l1{368-), 392 U.s 8-3, }^-J-1 Jne4:as-standing t^br'ingaclaim ifth

are directly benefited or injured by the outcome of the case. Shealy v. Campbell (1985), 20 Ohio

St.3d 23, 24. In the quo warranto context, the person with standing is the person claiming a right
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to the office. R.C. 2733.06; State ex rel Herman v. Klopfleisch (1995), 72 Ohio St.3d 581; State

ex rel. Hayburn v. Kiefer ( 1993), 68 Ohio St.3d 132.

Varnau has that standing as the (undisputed) only other candidate in the election, other

than the ineligible Wenninger. Wenninger relies on State ex rel . Sheets v. Speidel ( 1900), 62

Ohio St. 156, for the proposition that the second highest vote recipient was not allowed to

assume the office, when the "winning" candidate died before taking office. Wenninger omits the

materially different facts in that case, and the subsequent Supreme Court authority explaining

why it doesn't apply to this case at all -- or it supports Varnau.

In Speidel, the "winning" candidate died on election day and therefore couldn't take

office. The county commissioners appointed a successor -- although the incumbent was still

alive. The second-highest vote recipient -- one among several other living and eligible

candidates -- filed for the Writ, saying that he should have the office because he received more

votes than the other eligible (living) candidates. He wasn't challenging the deceased "winner,"

but the person appointed by the Commissioners; and he didn't claim entitlement to the office

because the winner was ineligible to run for or hold the office, but because he was dead.

Applying applicable statutes at the time, the Court merely found that because the

incumbent's term wasn't filled at all, he never "left" office, and the "vacancy" statutes

(commissioners appointing a replacement for deceased office holder) can't be used, unless

someone takes office and then dies or resigns. So the Court concluded that the appointed sheriff

should not hold the office -- he wasn't properly placed in office -- and the incumbent should be

inst-atea t0 it, since 'ne was never -',a-wiu31y replaced. Thr c?y :easnn the second candidate

running was not given the office was because his "ineligible" (deceased) opponent was not the

one who did take the office, having died, and there iiere other "eligible" candidates on the same
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ballot -- so that relator did not receive the majority of votes cast for all eligible candidates. Id. at

157, 159-160. See also, State ex rel. Haff v. Pask (1933), 126 Ohio St. 633. The case does not

even discuss standing. And, it did remove the candidate who was not validly holding the office

(due to the improper appointment), and instated the one who should have had it -- the incumbent.

On the other hand, between Varnau, and Wenninger, Varnau being the only lawful

candidate, he is entitled to the office. This Court has speciflcally limited the rule of Speidel to

cases where there was more than one "eligible" candidate, which is not the case here. Where

there are only two candidates and the winner is declared ineligible, the only other candidate is to

be given the office:

We reject as unfounded the Secretary of State's contention that Williamson must have
received a greater number of votes than Lambros in order to win the election. The

authority relied upon by respondent is misplaced and inappropriate to the facts under

review. Respondent correctly cites the rule that "`[w]here the candidate receiving the
highest number of votes is ineligible to election, the candidate receiving the next highest
number of votes for the same office is not elected. Only the eligible candidate who

receives the highest number of votes for the office for which he stands is elected to such

office.' " (Emphasis added.) State ex rel. Halak v. Cebula (1979), 49 Ohio St.2d 291,

293, 361 N.E.2d 244 [3 0.O.3d 439]. See also, State ex rel. Haff v. Pask (1933), 126
Ohio St. 633, 186 N.E. 809, paragraph three of the syllabus [relying upon Speidel, as

does this Respondent]. This rule applies only where, at the time of the election, there was
more than one eligible candidate but the candidate receiving the highest number of votes
was disqualified or otherwise unable to take office following the election. In the case at

bar, relator was the only candidate and respondents are under a clear legal duty to count

only the votes cast for relator in the November 3, 1983 election for law director.

State ex rel . Williamson v . Cuyahoga County Bd. of Elections ( 1984), 11 Ohio St.3d 90,

92 (emphasis added in part, in original in part). In Williamson, there were (as here) only two

candidates; the "winner" was declared ineligible (as should be the case here); and therefore the

ehoulda.lsn l^e_t^_caSehere.
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for Vamau). Id. at 93. The argument Wenninger makes has been expressly addressed, and

rejected, by this Court.
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The general rule Wenninger recites in this argument comes from the American Law

Reports (ALR). As the Court knows, the ALR provides legal analysis of issues from many legal

resources and jurisdictions. The general rules there though do not necessarily reflect Ohio law,

and in this case definitely do not. Other cases Wenninger cites, from other jurisdictions, are

decided under each of those States' laws, both statutory and case law. Therefore the legal

reasoning contained within those decisions cannot be directly relied upon to follow or even make

any application of Ohio law.

And the general rule Wenninger argues ignores its limited application to multiple-

candidate contests, an exception/limitation Ohio law directly recognizes. See, Prentiss v.

Dittmer (1916), 93 Ohio St. 314 (4 candidates); State ex rel. Clay v. Madigan (1927), 29 Ohio

App. 117, 118 (five candidates). And Wenninger has given no reason that this Court should

reject its precedent that already resolves the same issue. Wenninger makes no attempt to

challenge or even distinguish Williamson. Other States that Wenninger relies upon even note the

different rule applied in other states. Nonetheless, State ex rel. Williamson is the Ohio rule.

The Ohio (and other) cases cited by Wenninger also predate Williamson, by decades

(almost centuries in some cases), and in any event were expressly limited (by this Court) since.

Ohio law regarding elections has transformed many times over the years, and even the election

statutes have been revised numerous times since 1900. That particular originating case (S eidel

was a sheriff s election where there were three candidates for the office. Where there were only

two candidates on the ballot and the winner is found to be ineligible after winning the election,

•. S VOt. es dZS71atCOttrli Qn ^"^Y"^^' 4hetwo.-St^3e^J'$^.nor-ofthQ-elP^.tinn..m -Yiihe - ScGOn-C^r irl..£3t-Of

If Wenninger were correct, no one (in Ohio) could ever succeed in a quo warranto action

after an election, and every case cited where that is exactly what happened, in Ohio, is wrong, as
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anyone who holds the office after receiving the highest number of votes could not be challenged

by the next highest vote-recipient.

In other States, maybe a"loser" doesn't become a "winner" by disqualifying an ineligible

"winner." In Ohio, he/she does. Disenfranchising of voters is what actually takes place when

fraud is present during the voting process, or when an ineligible candidate can get his name on

the ballot. The "loser" is the voting public that trusted those with the sworn duty to protect the

voting public from ineligible usurpers not entitled to be on the ballot, much less hold the office.

The voters now have to rely on this Court to correct that error -- Wenninger's successive attempts

to delay that result notwithstanding -- and it is this Court's power and responsibility to do so.

In addition, all three Courts that have previously addressed Vamau's quest for the office

have not questioned standing at all. The Common Pleas Court based its mandamus decision on

the fact that Varnau had a quo warranto case instead, and the Appeals Court af£rmed that legal

reasoning. This Court remanded the first ruling by the Court of Appeals on the quo warranto

case, with a mandate for the Court to adjudicate the "merits" of the case. It seems clear that

Varnau's "standing" is not and never has been an issue in this litigation.

B. The "mootness" of a prior unlawful term does not justify or ratify a current term if
the same unlawfulness of the service still exists or created a different failure to qualify for a

current term.

The repeated reliance of the expiration of a prior term of office, to justify illegally

holding a current office, turns the law upside down. It literally requires a court to endorse the

legality of holding public office only because someone kept the illegality of taking the office

uri dresseu iong-eriourg'n.

In each case where the "mootness" of a prior term was raised as a defense to quo

warranto, it was because the challenged office holder was no longer holding the office, or the
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defect was in the selection (election or appointment) process, superceded by a new appointment.

See Appellant's Brief, October 3,2011, p. 37-41; State ex rel. Paluf v. Feneli (1995), 100 Ohio

App.3d 461, 464-465. In State ex rel. Zeigler v. Zumbar, 129 Ohio St.3d 240, 2011-Ohio-2939,

there had been three other office holders between the relator and the respondent, and still this Court

granted the writ removing the current office holder, due to improper usurpation of the office,

rejecting the mootness argument, upholding instead the integrity of the process for obtaining the

office. Id at 248-249, ¶ 44. The integrity of an election is not upheld by allowing an unqualified

office holder to keep the office, merely because of a calendar.

"Mootness" has never defeated a quo warranto action where a prior term, alleged to have

been taken unlawfully, was used, as it is here, to justify continuing to hold the office, by the same

person, unlawfully. Even where the quo warranto remedy as to those prior tenns are moot, the

continuing qualifications to hold that office are not, and can still be enforced as to a current

office holder. In fact it appears this Court long ago rejected such a notion, although in a slightly

different context (the challenge being the unconstitutionality of a law creating the particular

office).

In State ex rel. Wilmot v. Buckley (1899), 60 Ohio St. 273, the Court was addressing the

respondents' argument in an action to remove them from the board of elections, that the alleged

defect in their office -- the unconstitutionality of a law creating the office they held -- could not

be challenged because the statute of limitations had expired since the office was begun -- and

longer than some of them had held the office. The Court addressed (in the context of a demurrer

. .^oa.n ..£P o^_11_.- - bar
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putting them in office (the unconstitutional statute) happened in a prior term -- and the prior term

"tacked" onto the current term to protect them from the limitations defense. The argument was
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rejected, and on appropriately indignant grounds:

It thus appears that neither one of the defendants has been in his present office for the

term of three years, and that section 6789, Revised Statutes, can afford them no shield as

against an action of quo warranto, unless one term of office can be tacked upon another,

so that the line of different men holding a certain office under a statute, constitute but one
officer for that office for the whole time. Such a proposition is not tenable, and is absurd

upon its face.

If it were otherwise the statute of limitations would run, not in favor of the officer, but in

favor of the office, and after three years the constitutionality of the statute creating an

office could not be questioned. The right of the people to protect themselves against

unconstitutional laws would thus become barred within three years after the passage of

an act creating an office.

The statute of limitations in question applies expressly to the officer and not to the office,
and when the office is in conflict with the constitution this statute does not prevent the

court from so declaring.

It is urged that while the members of the board have not been in office under their

present terms for three years that the same board of elections has been in existence more

than three years, and that therefore the board cannot be ousted. This is not sound, for the

reason that the statute is by its express terms for the protection only of officers, and says
nothing about the ouster of the board of election or other boards. The board of elections is
not an officer, but the men composing the board are the officers.

Id. at 276-277 (emphasis added). Similarly, Wenninger here seeks to be shielded from

ouster, because the defect in taking office -- whether it be his education or his certificate --

occurred in a prior term of office, from which he cannot be ousted. The argument serves to do

what this Court would not allow more than 100 years ago -- the people being stuck with an

unconstitutional law then, and here with an unqualified sheriff, merely because they kept their

office long enough. This is not only the absurd result disallowed in Wilmot over 100 years ago,
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removal of a public officer by appointing multiple persons to the office in quick succession. [Or

here, by being elected to multiple terms before he is challenged]. We decline to interpret the
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pertinent law to sanction such an unreasonable result." Id at ¶ 13.

Although this case is uniquely bad, because the term of the office, held illegally to start with,

is being expressly used to justify keeping it (the term of office, and therefore "supervisory"

experience trumping educational qualification). The Court of Appeals relied upon Wenninger's

appointment of himself as sheriff after the election, to validate his holding the office. State ex rel.

Varnau v. Wenninger, 2011-Ohio-3904, ¶ 44. But, a person "shall not be elected or appointed unless

he meets all the [statutory requirements].°" R.C. Section 311.01(B). Wenninger did not meet the

educational requirements, and began a statutory disqualifying break in service either on January 1,

2001, or December 19, 1999, when he went to the Ripley PD. It is therefore that much worse for a

court to allow such an appointment.

C. Wenninger's acquittal for "knowingly" falsifying his credentials to hold the office
is nether relevant or admissible and does not establish his credentials for continuing to hold the

office.

Wenninger frequently refers to his acquittal (although that is not actually proven in this

record), as being significant for multiple reasons. But it is irrelevant, factually and legally. As

this Court is aware, an acquittal verdict in a criminal case has no bearing on a later civil case

even if on the same facts. The parties, rules of decision, rules of procedure, and objectives in a

criminal proceeding differ from those in a civil proceeding. Therefore, an acquittal on a criminal

charge is not proof of anything, particularly proof of any fact in a civil case. See Schrader v

Equitable Life Assurance Soc. (1985), 20 Ohio St.3d 41, 46; Johns v. State (1981), 67 Ohio St.2d

325, 328; Ohio State Bar Assn v. Weaver (1975), 41 Ohio St.2d 97, 99-100.

.. . -,._.•_. r.._̂ ] Pi h1S 1S pai-1CUlariy irue wnereiYit zicr^,entS of ih.,a e.F^FensC r o....har .ga ^d - i_n..zd..d "knnWmg y

falsifying his credentials, so that the acquittal could be either reasonable doubt that he "knew" he

was without the credentials, as much as anything else. And it could just as easily be said that, if
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he was qualified to run for the office in 2000, he wouldn't have been indicted at all, nor would

that court have had grounds to submit his case to a jury, which it did. See State v. Wenninger,

125 Ohio Misc.2d 55, 58, 2003-Ohio-5521.

In addition, Wenninger's frequent references to the content and events of that case (other

than the part that is in the reported public record), although not in this record at all (see

Appellee's Brief, p. 11), should be disregarded in its entirety, as not being proven in the record,

but more importantly because Wenninger successfully had those records sealed. See State v.

Wennin¢er, 2010-Ohio-1009 (12"' Dist) (affirming order denying Varnau's motion to unseal the

records of Wenninger's criminal case). Wenninger should not be permitted to at the same time

refer to that "record," and prevent others from being able to do the same. See R.C. 2953.54

(prohibiting in certain situations the disclosure of sealed records). If this case were to be

remanded for any reason (such as a trial), the Court should order the unsealing of those records,

to confirm or refute the constant unsupported references to it by Wenninger.

D. Wenninger did not prove he was qualified to hold the office and Varnau proved

he was not.

Wenninger's only support for his claim that he ever met the qualifications to hold this

office is his reference to the conclusory opinions on the result of application of the law to facts

related to them, by Spievak and Callender. But to rely on those statements, the Court had to rely

on the conclusions. The conclusions though were based on the review of documents that were

not provided or attached, and therefore were hearsay, and were stricken. So the Court had to rely

on statements that were not stricken, but the factual basis for the statements were. Mere

conclusory allegations on behalf of a movant -- which is what this Court of Appeals relied upon

(State ex rel. Varnau v. Wennin¢er, 201 1-Ohio-3904, ¶ 35, 43-46) are not sufficient to overcome the

2 State v. Wenninger, 125 Ohio Misc.2d 55, 2003-Ohio-5521.
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burden of proof on summary judgment, and for that reason alone the Judgment cannot stand. Sethi v.

WFMJ Television (1999), 134 Ohio App.3d 796.

The statements (referred to by Wenninger) that a "diploma" was a"two-year" diploma,

also relies on the "diploma," which says nothing about "two years." And, it couldn't be for two

years, as Wenninger didn't attend but for no more than 14 months. During that time (when the

diploma was issued), and in fact from Wenninger's high school diploma, June 8, 1986, to TTI

"graduation," October 23, 1987, was a summer and one-year of school. D.Wenninger p. 4, 7. The

Statute doesn't allow merely getting a two-year diploma, but attending post-secondary accredited

school for two years. It is the time, not the paper that counts. Wenninger conclusively didn't put

in the time, much less at the correct school (Wenninger did not meet 3 1 1.01(B)(9)(b), because his

school of graduation was under R.C. Chapter 3332, not 1713). It is impossible to have complied at

the school he attended and he doesn't argue otherwise. Appellant's Brief, Oct. 3, 2011, p. 22-30.

At the very least, the conclusion in the affidavit that the paper was a "two year"

diploma, versus Wenninger's own admissions he didn't attend for two years, was a disputed fact

that could not result in summary judgment for him.

Again, the entire factual basis for Wenninger's defense, and for the Court of Appeals'

sustaining of it, either doesn't exist, is inadmissible, is factually wrong, or is at least disputed.

ARGUMENT IN RESPONSE TO APPELLEE/CROSS-APPELLANT'S PROPOSITION

OF LAW:

Response to Cross-Appellant's Sole Proposition of Law:

An unsuccessful petitioner in an action in quo warranto is not automatically liable for

rebie-atiorney-fees in-aduii rr,-.-t;n:osts:

The Court will find nothing in this Record showing Wenninger ever demanded, or objected

to the failure of, the county prosecutor's representation of him in this case. In fact, the County
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Prosecutor did participate in this case, in responding to and addressing discovery issues directed to

other County offices. See Motion to Quash, June 1, 2009; Withdraw of Motion by Brown County

Prosecutor and deposit of records, June 23, 2009; Motion for Emergency Order by Brown County

Prosecutor, July 14, 2009.

The representation of a county officer by private counsel is also authorized by law. R.C.

305.14. Whether there was a conflict of interest in defending Wenninger's right to office against a

private complaint, after having indicted Wenninger for the same thing, also does not appear of record

(one way or the other), but is also justification for private representation. See State ex rel. Coniaan

v. Seminatore (1981), 66 Ohio St.2d 459.

Wenninger complains about something the Record provides no support for.

In addition, Wenninger has provided no support for any award of fees, much less error by the

Court for not awarding it. As the Court knows, all parties are required to bear their own attomey

fees, even if successful in litigation, unless there is statutory authority to shift fees to the non-

prevailing party. State ex rel. Caspar v. Dayton (1990), 53 Ohio St.3d 16, 21. Wenninger cites R.C.

309.13, relating to taxpayer lawsuits, the application of which to this case is not understood.

Wenninger does not assert, much less prove, bad faith, vexatiousness, or wanton, obdurate or

oppressive conduct on Varnau's part, and couldn't, considering the authority (factually and legally)

for Varnau's positions taken, and an indictment and trial making the same allegations.

The fact that the quo warranto statutes provide expressly for an award of compensation to a

successful relator (R.C. 2733.14, 2733.18), but not to a successful respondent, merits a determination

.-_..
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specific context would also override any generic statutes that Wenninger mentions. R.C. 1.51.

3 Expressio unius est exclusio alterius; see Appellant's Brief, Oct. 3, 2011, p. 22 n.7.
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In addition to not demonstrating any statutory authority for a claim of fees4, Wenninger

presented no proof of any fees to be awarded. He complains about the Court not awarding

something he not only did not prove entitlement to, but also did not prove the existence or amount of.

The Court was therefore without any ability to award anything. Bittner v. Tri-County Toyota, Inc.

(1991), 58 Ohio St. 3d 143 (CSPA case). Even in instances where fees could or should be

awarded, the decision to assess or not assess and the amount are within the sound discretion of

the trial court. State ex rel. Doe v. Smith, 123 Ohio St.3d 44, 47-50, 2009-Ohio-4149, ¶ 20-32

(public records case); Wiltberger v. Davis (1996), 110 Ohio App.3d 46.

In exercising its discretion in the award of fees the trial court must make an award based

upon the actual value of the necessary services. See Bierlein v. Alex's Continental Inn, Inc.

(1984), 16 Ohio App.3d 294. The reasonableness and necessity of fees is to be determined by

consideration of the factors set forth in Ohio R.P.C. 1.5 (formerly D.R. 2-106(B)). See, e.g.,

Bittner v. Tri-County Toyota, Inc., supra at 145 (CSPA case); McCoy v. McCoy (1993), 91 Ohio

App.3d 570, 583 (divorce case). Without evidence on those factors a court is precluded from

making any award of fees. McCoy, supra at 584. Without such evidence to justify a fee a court

is precluded from making a determination of reasonableness and therefore any fees are

unproven. Disciplinary Counsel v. Farmer, 111 Ohio St.3d 137, 146, 2006-Ohio-5342 ¶ 43

(citations omitted). Wenninger neither proffered nor attempted to present any such evidence.

And, none of Wenninger's arguments suggest an award of fees is mandatory, and therefore

the denial is at best an abuse of discretion. The denial of an unspecified, vague, unproven, and

. ^ _
UllSUppOYted C1a1rY1 IOYI

= .
eE

_
5WOLTIQ

. ,
YIOivE ar

LravUSE c a toa.....cvrr« , de: the6irCUmctarrces nflhis case.Pii u

See, Reagans v. MountainHigh Coachworks Inc., 117 Ohio St.3d 22, 32, 2008-Ohio-271, ¶ 39

4 Wenninger is barred from raising any new statutory authority for the first time in his Reply. It
is not just improper to raise an issue for the first time in a reply, it is "forbidden." State ex rel. Am.
Subcontractors Assn., Inc. v. Ohio State University, 129 Ohio St.3d 111, 118, 2011-Ohio-2881, ¶ 40.
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(consumer case); Charvat v. Ryan, 116 Ohio St.3d 394, 401, 2007-Ohio-6833 (consumer case).

CONCLUSION

For the reasons previously stated and those stated above, it is respectfully requested that the

August 8, 2011, Judgment of the Twel$h District Court of Appeals be reversed, the writ of quo

warranto issue removing Appellee Wenninger from office and instating Appellant Varnau to it;

and/or that Judgment for Wenninger dismissing the case be vacated; and/or to make all other orders

necessary and appropriate under the law. It is also requested that the suggested Proposition of Law

presented by Cross-Appellant be overruled and the denial of attorney fees to Wenninger be affinned.

S G. EAGLE CO., L.P.A..

----------------
Thomas G. Eagle (#0034492)
Counsel of Record for Appellant Dennis Varnau
3386 N. State Rt. 123
Lebanon, Ohio 45036
Phone: (937) 743-2545
Fax: (937) 704-9826
E-mail: eaglelawofficekcs.com

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served upon Gary A. Rosenhoffer,

302 E. Main St., Batavia, OH 45103, and Patrick L. Gregory, 717 W. Plane, Bethel, OH 45106,

Attorneys for Respondent, by ordinary U.S. mail this I& day of November 2011.

Thomas G. Eagle (0034492)
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IN THE COURT OF APPEALS OF BROWN COUNTY, OHIO

STATE OF OHIO ex MLEBC)F CASE NO. CA2009-02-010DENNIS J. VARNAU,

Relator, APR 2011 : ENTRY GRANTING REQUEST FOR
ORAL ARGUMENT AND DIRECTING

vs. : PARTIES TO FILE WRITTEN
TIN+M.MeRANDA ARGUMENTSIN SUPPORT OF

DWAYNE WENNING ,CLERK^^CMjh^S FOR SUMMARY JUDGMEN T

Respondent.

The abvVe vai,i.Cie ^J before ttie VVUit pu[suai,t tV a reyuest for orai argu,^ei i

filed by counsel for relator, Dennis J. Varnau, on March 9, 2011. This cause was

remanded by the Supreme Court of Ohio for further proceedings on February 23,

2011. This case is therefore presently before the court pursuant to cross-motions

for summary judgment.

Upon consideration of the foregoing, the court makes the following orders:

On or before May 11, 2011, the parties shall file written arguments in support of

their respective motions for summary judgment. The written arguments shall

include citations to evidence in support of their respective positions and shall be no

more than twenty (20) pages in length. The parties may file responsive memor-

Wnda,_if_desire.d,_nn orbeforeJVlv_16, 2011. The r_esponsive memoranda shall not

exceed five (5) pages in length.



Brown CA2009-02-010

The.motion for oral argument is GRANTED. This matter shall be set for

argument on June 14, 2011 at 10:00 a.m. Since there are competing motions for

summary judgment pending, each party shall be permitted twenty (20) minutes for

argument and five (5) additional minutes for rebuttal.

IT IS SO ORDERED.

ndrlfckson^Judge

Rachel A. Hutzel, Judge
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Art. IV, § 3

finding ofUnconsHtutionality,
ew of jndgments of courts of appeals
tis sec tion grrnts jurisdiction to the supreme court to By virtue of amended OConst arthlV• no la wshall be held

the I^ ua e of former §
tbe judgments of the courts of appeals, and while ^96So, stitufional and void by the supreme court without the

tr^s consideration is giveu to the opinions of tlrose courts,
tupreme court is bound by the ji,rdgment, not the oplnion: concurrence of at least all but one of the judges...' having

rick v. Marion-Reserve Power Co., 141 Ohio St 347, 25 de^e^ed from ^rauthonti^itoo reversera judgrnent of a courtpof

o Op 467, 48 N.E ^d 103 (1943). appeals holdfng a statute to he constitutional and tlrereby to

es of practice declare such statute to be unconstitutional: Euclid v. Heaton,

t^e gVI of the Supreme Court Rutes of Practice 15 Ohio St. 2d 65,44 Ohio Op. 2d 50, 238 N.E.2d 790 (1965).

tprrR XVI) is constitutional: Scott v. Bank One'Itust Co.,
2d 1047 ( 1991) .1, 62 Ohio St. 3d 39, 577 N.E.

labus
p syllabus by the supreme court is limited by the facts:

Jumbus Railway, Power & Light Co. v. Harrison, 109 OMo

$26, 143 N.E. 32 (1924).

ilauthorized practice of law
Legal assistance to inmaites by a fellow nonlawyer inmate is
ttpmhibited, and a charge of unauthorized practice will be
3inused, where the state Gails to demonstrate the availability
,ga reasonable altemafive providing adequate access to
inrts: Disciplinaiy Counsel v. Cotton, 115 Ohio St. :3d 113,

k N.E.2d 124D, 2007 Olrio 4481, (2007).
istdct court property dismissed on Yomiger abstention

ounds a eonstitutional clue process challenge to Ohio Sap.
^ R. Gov't Bar VII, § 5(a), governing the unauthorized

rfctice of law, wbich was filed by a corporation that sold
einbersbips in its prepaid legal services plar to residents of
^o. The ongoing state proceedings were judicial in nature
qause regulating the unauthorized practice of law was

^hin the constitutionallv proscribed jurisdiction of the Ohio
A'ipreme Couwt under Ohio Const. mt. IV, § 2(B)(1)(g), Ohio
Pa^ aa important interest in regiilaHng the unauthorized

m'actice of law, and the corpm tuon failed to meet its btuden

,}showing that its due process challenge would not be
e§plved in the cowse of the ongoing judictal proceedings
&er Ohio law. Am, Family Prepaid Legal Corp. v. Columbus

82e Ass'n, 498 F 3d :3228 (6th Cir. 2007).
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k
5tlmission or other evidence of the specific act or acts upon
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&pNlanagement [nc.. 11.1 Ohio St. 3d 444, 8.5 i N.E 2d 95,

6 Ohio 6104 (200(i).
rursuant to E( § 5T1.519, a corporate officer docs nota„P

gage in the unauthorized prnctice of law by preparing md
g a complamt with a bo u d of revisiun, and by presenfing

claimed value ot the propety before the board of revision
0,behalf of his or her cmporation, as long as the officer does

t inake legrl Lul,nnnents. exmnine witnesses. or undertake
t he erfonned onlp by an attorne.v:^aoy oth k 1 m

§ 3 Court of appeals.

(A) The state slrall be divided by law into compact
appellate districts in each of which there shaIl be a
court of appeals consisting of three judges. Laws rnay
be passed iiicreasing the number of judges in any
district wherein the volume of business may require
such addiHonal judge or judges. In districts having
additional judges, three judges sliall participate in the
hearing and disposition of each case. The court shall
hold sessions in each county of the district as the
necessity arises. The county commissioners of each
county shall provide a proper and convenient place for
the court of appeals to hold court.

(B)(1) The courts of appeals shall have original

jurisdiction in the following:
(a) Quo warranto;
(b) Nlandamus;
(c) Habeas corpus;
(d) Prohibition;
(e) Procedendo;
(f) In any cause on review as may be necessary to its

complete determination.
(2) Courts of appeals shuD have such jurisdiction as

may he provided by law to review and affirtn, modify,
or reverse judginents or final orders of the courts of
record inferior to the court of appeals within the
district, exezpt that courts of appeals shall not have
jurrsdiction to review on direct appeal a judginent that
imposes a sentence of death Courts of rppeals shqll
have snch appellate jurisclrctron as may be provided by
law to review and rffvm, modtfy, or reverse final orders
or actions of administrative officers or agencies.

(3) A mzijotttY of the judges hearing the cause shall
be necessary to render a judgment. Judgments of the
courts of appeals are final except as provtded in section
2(B) (2) of thts article. No judgment resulting from a
trral by ltiry snapt-berevr ed-&^.A osm^lyt of the
evidence except liy the eoncurrence of all three judges

hearing the cause.
(4) Whenever the judges of a court of appeals find

that a jrtdgment upon which they have agreed is in
cdnflict with a judgrncnt proncunced upon the same
question by any otlier court of appeals of the state, the
judges shall certify tlre record of the case to the
supreme court for review and final determination.

(C) Laws may be passed providing for the reporting

of eases in the coorts of appeals.
(Amended Novernber 8, 1994)

pnzlogous to former Art. IV, § 6.

.prertasstI c.
- nSuppw & T zlCo.v. M9mt,vomerv (,ormty l3d of

sneion, 111 Obio St. 3d 367, 856 N.E 2d 926, 2006 Ohio
^&52, (2006).
f^Layperson who preseuts a clalm or defense and appears in

- all claims amrt on behalf of a limited liability company as
jt9company officer does not engage in the nnauthorized

ageingcticeoflaw,providedtbattheindividualdoesnoTen

ss.examination argument. ur other acts of advocacy.
832

eland Bar Ass n v. Pearlmmr, 106 Ohio St. 3d 136,
.J,E.2d 1193 2(10.5 Ohio 4107, (2005).,

tles or their non-Inwyer rPpresent'atives a^p-kdnterestedµ par
^C^'ing at adininistrative unemployment compensation hear-
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?$Igedin the unauthorized practice of law: Heniz.e v. Giles, 22
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OHIO REVISED CODE
GENERAL PROVISIONS

1.48Statute presumed prospective.

CASE NOTES AND OAG . . .. .

INDEX

Adoption
Trial eourt erred by retroactively applying the 2009 amend-

ment to RC § 3107.07: VanBr'emen v. Geer, 187 Ohio App. 3d
221, 931 N.E.2d 650, 2010 Ohio 1641,. (2010).

Crirninallaw
Even though RC § 2929.191(A) speaks solely to retroactive

application of the statute, that is, to sentences imposed prior
to its effective date, the Ohio Supreme Court bas concluded
that the statute should be prospectively applied to sentences
imposed after its effective date, based on the express legisla-
tive intent: State v. Mock, 187 Ohio App. 3d 599, 933 N:E.2d
270, 2010 Ohio 2747, (2010). , ' -

Time limitations
12-year statute of limitatlons in RC § 2305.111(C) applies

to a civil action arising from childhood sexual abuse that
occurred prior to the effective date of that subsection, August
3, 2006, if no prior claim has been filed and if the £ormer
hmitations period had not expired before the effective date of
thabsubsection. Pursuant to RC § 2305.111(C), a cause of

1 action brought by a`victim of childhood sexual abuse accrues
upon the date on which the victini reaches the age of majority.
RC § 2305.111(C) does not contain a tolling provision for
repressed memories of childhood sexual abuse. The discovery
role does not apply to toll the statute of llmitations while a
victim of childhood sexual abuse represses memories of that

''. abuse: Pratte v. Stewart, 125 Ohio St. 3d 473,929 N.E.2d 415,
2010 Ohio 1860, (2010).

Meerland Dairy LLC v. Ross Twp., - Ohio App. 3d -, -
N.E. 2d -, 2008 Ohio App. LEXIS 1927, 2008 Ohio 2243,
(May 9, 2008).

Time limitations
Unjust enrichment olaim arising from a UCC transaction

that has a specific limitations period must be brought uithin
direeyears of its acerual: United States Bank, N.A. v. Graham,
185 Ohio App. 3d 226, 923 N.E.2d 699, 2009Ohio.6199,

(2009).

§ 1.59 Definitions.

CASE NOTES AND OAG

Person
Pursuant to RC § 1.59(C), "person" in RC § 3999.32

includes a corporation: State v. Buckeye Trnck & Trailer
Leasing, Inc:, 187 Ohio App. 3d 309, 931 N.E.2d 1152, 2010
Ohio 1699, (2010).

§ 1.62 References to officers, authorities
and resolutions in county that has adopted a
charter.

As used in the Revised Code,unless the context of a
section does not permit the following or unless ex-
pressly provided otherwise in a section:

(A) References to particular county officers, boards,
commissions, and authorities mean, in the case of a
county that has adopted a cliarter under Article X, Ohio
Constitution, the officer, board, commission, or author-
ityof that county designated by or pursuant to the
charter to exercise the same powers or perform the
same acts, duties, or functions that are to be exercised .
or performed under the applicable section of the
Revised Code by officers, boards, commissions, or
authorities of counties that have not adopted a charter.
If any section of the RevisedCode requires county
representation on a board, commission,or authbrity byil1 51 sSpecial or local provision prevaIN .e

over general; exception.
more than one county officer,and the charter vests the

.. . powers; duties, or functions of each county officer

CASE NOTES AND OAG

INDEX

Construction
. Township zoning regulation which prohibited "agribusi-

ness,"wbich by the zoning definition included the operation
of a dairy farm, was prohibited by RC § 519.21(C), as
operators ofa dairy farmthat was within the defmition of
"agrioulture" pursuant to RC § 519.01 hadalready obtained
the necesary licensing under RC § 903.25 for purposes of a
concentrated. animal feeding facility and the township board
of trustees could not adopt the zoning regulation to prohibit

t uat^se^ C§§3IS2I(ef) ^03^Z were votm o ud
a with respect to the townslup'szoningregulation pursuant to

the iules of statutory construction under RC § 1.51.

representing the connty on the board, commission, or
authority in fewer officers or in only a single county
officer, the county officers or officer shall succeed to
the representation of only one of the county officers on
the board, comrnission, or authority. If any vacancy in
the representation of the county on the board, com-
mission, or authority remains, the taxing authority of
the county shall adopt a resolution to fill the vacancy.

(B) Refeiences to resolutions mean, in the case of a.
county that has adop,ted a charter under Article X, Ohio
Constitution, the appropriate form of legislationper-
mitted by or pursuant to the charter. . . .

HISTORY: 148 v H 549. Eff 3-12-2001; 153 v H 313, §1, eff.
7-7-10.

-E416c42f .enaments.
153 v H 313, effective July 7, 2010, added theli

sentences to (A).
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2011 SUPPLEMENT § 305:1711

(G) A person appointedprosecuting attorney or
assistant prosecuting attorirney shall give bond and take
the oath of office prescribed by section 309.03 of the
Revised Code for the prosecuting attorney.

HISTORY: RS §§ 841,842; S&C 243, 244; 51 v 422, §§ 3, 4, 5;
98 v 272;GC §§2396, 2397;117 v 81;118 v 574; Bureau of Cofle
Revision, 10-1-53; 126 v 205; 127 v 894 (Eff 8-30-57); 129 v 1365
(Eff 1(i-12-61); 130 v 191 (Eff 8-26-63); 130 v 190 (Eff 6-28-63);
143 v S 196.Eff 6-21-90; 153 v H 48, § 1, eff. 7-2-10.

Effect of amendments

153 v H 48, effective July 2, 2010, in (A), substituted "frfly-sie
days" for "forty days"; and made stylistic changes.

CASE NOTES AND OAG

Conmrission from governor
A person who is appointed under RC § 305.02(B) to fill a

vacancy in county elective office becomes entitled to compen-
sation upon giving bond and taldng the oath of office: He is
inellgible, kiowever,to perform the duties of his office until he
receives a commission from the Govemor under RC
§ 107.05. (1981 Op. Att'y Gen. No. 81-085, approved and,
followed.) Opinion No. 2010-003 (2010).

(A) The court of common pleas, upon the applica-
tion of the prosecuting attorney and ,the board of
county commissioners, may authorize theboard to
employ legal counsel to assist the prosecutingattorney,
the board, or any other county officer in any matter of
publicbusiness coming before suchboard or officer,
and in the prosecution or defense of anyaction or
proceeding in which such board or officer is a party or
has an interest, in its official capacity.

(B) The board of county commissioners may also
employ legal counsel, as-provided in section 309.09 of
the Revised Code, to represent it in any matter of
public business coming before such board, and in the
prosecution or defense of any action or proceeding in
whichsuch board is a party or has an interest, in its
official capacity.

(C) Notwithstanding division (A) of this section and
except as provided iridivision (D) of this seetion, a
county board of developmental disabilities or a public
children services agency may, without the authorization
af fhe court of common pleas, employ legal counsel to
advise it or to represent it or any of its members or
employees in any matter of public business coming
before the board or agency or in the prosecutionor
defense of ariyaction or proceeding in which the board
or agency in its official capacity,, or a board or agency
member or employee in:the member's or employee's
offieial capacity, is a party or has an interest.

(D}(I) In any legal proceeding in which the prose-
cuting attomeyis fully able to perform the prosecuting
attorney's statutory duty to represent thecounty board
of developmental disabilities oxpubli_e children services

^ agency without conflict of interest, the board or agency
shall employ other counselonly with thewritten
consent of the prosecuting attorney. In any.legal
proceeding in which the prosecuting attorney is unable,
for any reason, to represent the board or agency, the

prosecuting attomey shall so notify the board or
agency, and, except as provided in division. (D)(2) of
this section, the board or agency may then employ
counsel for the proceeding without further permission
from any authority.

(2) A public children services agency that receives
money from the county general revenue fund must
obtain the permission of the board of county commis-
sioners of the county served by the agency before
employing counsel under division (C) of this section.

HISTORY: RS § 845; S&S 89; S&C 244; 74 v 133; 78 v 121; 91.
v 142; 97 v 304; 99 v 337; CC § 2412; 108 v Ptl, 251; Bureau of
Code Revision, 10.1-53; 137 v H 316 (Eff 10-25-7S); 142 v S 155
(Eff 6-24-88); 148 v H 448. Eff 10-5-2000; 153 v S 79, § 1, eff.
10-6-09.

Effect of amendments
153 v S 79, effective October 6, 2009, deleted "mental

retardation and" preceding "developmental disabilities°
throughout.

CASE NOTES ANDOAG

Foreclosure proceedings

TerminaRon

Foreclosure proceedings
A county may retain the services of a private attorney to-

assist the county prosecuting attomey in handling foreclosure
proceedings under RC§ 323.65-.79, provided the private
attorney is employed and compensated in the manner pre-
scribed in RC § 305.14 and RC §305.17. Opinion No.
2010-010 (2010).

Termination
Common pleas court and the 12 judges who signed the

challengedoider did not patently and unambiguously lack
jurisdiction to tenninate the previously authorized employ-
ment of special counsel by the board of county commissioners:
State ex rel. Hamilton County Bd. of Comm'rs v. Hamilton .
County Court of Common Pleas, 126 Ohio St. 3d 111, 931
N.E.2d 98, 2010 Ohio 2467, (2010):

§ 30J~.17 Compensation of employees.

CASE NOTES AND OAG

. , . . . INDEX

Employee Rtness eenter
Employee personal velilcles
Private attomeys

Employee fitness center
A board of county commissioners does not have express or

implied statutory authority to construct an employee

sas

fitness
center for eounty employees. Opinion No. 2009-040 (2009).

Employee personal vehtcles
Sf-tt,e-pe sr,nal-vehio' o£ a -cuary q-.,p,oyee- ^:-s

damage while being driven by the employee in conducting
county business, the board of county commissioners has no
authority to reimburse the employee for her resulting ex-
penses, including the deductible for^which she is responsible
under her insurance pollcy, unless the board is the employee's

A -s



2011 SUPPLEMENT § 2739.01

ex rel.'McClaran v. City of Ont.,.
E.2d 440, 2008 Ohio 3867, (2008).

t,ỳ 'oeedingsagainst a person.

§TES AND OAG

INDEX
t

the council clerk acted as constructive notice to the individual
.council members: State ex rel. Layshock v. Moorehead, 185

Ohio App, 3d 94, 923 N.E.2d 210, 2009 Ohio 6039, (2009).

§ 2733.08 Petition
usurpation of office.

agairist person for

CASENOTES AND OAG

.y . Police chief . ,
^. Court of appeals erred by dismissing a petitionfor a writ of

quo warranto to oust a police chief. Appellants' potential
^Srout jurisdiction to entertain an a^+ fadureto establish tlreirpntitlement to be appointed police

ororaHon wheie the result of 3t chief did not necessarily preclude the writ: State ex rel. Deiter
McGuire; 119 Ohio St. 3d 384, 894 N.E.2d 680, 2008 Ohio^wopuld. be to interfere with the v.

the board 14536; (2008).ise bhe yexercration or t
itlonof a discretion vested in them

of creation or domicile of the 1
Wisehart, 156 Ohio Misc. 2d 1, $ §,,27 ,̀15,01 Appointment of receiver.

^
.

ff5 . . . .o 1457, (2010).
CASE NOTES AND OAG

incial. ^ ^ . - . ...
k official will always be subject to

esignation has already been duly;
ite authority or (2) the official has m G,e

i'erallyd ' that thean ^Cf

INDEX

g a -onsr enrce.w or of Compensation of receiver
"^nation would not take effect until a%
^ eeting did not indicate an intent to,

rs filing of a rescission letter wrth ^
^onstructivenotice totheindividual;"

rel: Iayshock v Moorehead, 185^ oReny

2d 210, 2009 Ohio 6039, (2009) Appointment of a receiver is the exercise of an eztraordi-

st
purpation of office.

^TES AND OAG .- ,

INDEP.

$

Ition for aksit of quo wairanto'
Compensationofreceiver ; . .

lainits departure from itsuatel exil d to adeTrial t f y pqcour a eelleging that a pollce sergeant waseant's previously ordered hourly rate for the receiver. However,se the serbih gecauonat positI sociates was not§ted accurately, lacked merit, as the reducingthe compensation of the receiver's as
on the eligibilitylist either way and: an abuse of discretion: Nafl City Bank v. Semco, Inc., 183

kappointed tlie sergeant under the, OliioApp. 3d 229, 916 N.E.2d 857, 2009 Ohio 3319, (2009),
process. State ex rel. Tinnirello, remanded by 2011 Ohio 172,. 2011 OhioApp. LEXIS 139

&2d-, 2008 Ohio App. LEXIS 1468,1 (Ohio Ct: App., Marion County Jan. 18, 2011).

^2008):

fficial
'fic official will alv.ays be subject to?
`,^f resignation has already been duly

ate authority or (2) the_official has'
}`^n or offrce. Considering that the
Agnation would not take effect until a'
Imeeting did not indicate an intent tov,

'^ters B-ing^f_as'.esciscion letter unth

iry, drastic and sometimes barsh power whrch equity pos-

sessesandis only to be exercised where a failme to do so
wouldplace the petitioning party in danger of sufferingan
irreparable loss or injury. Because the appointment of a

ti ad ngy,a party requesreceiver is an extraordinary reme
receivership must show by clear and convincing evidence that
appointment of a receiver is necessary for the preservation of
the;petitioneYs rights: Olilo Bureau of Workers' Comp. v. Am.

184 Ohio App. 3d 156, 920 N; E.2d 148,Inc:Prof'1 Emplr., 1
2009 Ohio 2991, (2009).

§ 2735.04 Powers of receiver.

CASE NOTES AND OAG

INDEX

Generauy
Liens
Receiver liability

Generally
Under appropriate circumstances, a trial court mayautho-

rize a receiver to sell property at a private sale free and clear
of liens and encumbrances: Park Nat'1 Bank v.Cattani, Inc.,
187 Ohio App.3d 186;931 N.E.2d 623, 2010 Ohio 1291,
(2010), appeal denied by 126 Obio St. 3d 1546, 2010 Ohio
3855, 932 N.E.2d 340, 2010 Ohio LEXIS 2158 (2010).

Liens
Trial court does not have authority to vest in a receiver the

power to take away contractual llen rights in propertywithout
the consent of lienholders and without due process: Dir. of
Transp. v. Eastlake Land Dev. Co.,-177 Ohio App. 3d 379, 894
N.E.2d 1255, 2008 Obio3013,(2008).

Receiver liability I
Shareholder of a coiporationlacked standing to file suit

against a court-appointed receiver for the corporation, alleg-
ing that the receiver negligently dissipated corporate assets
under RC §§ 2735.01(A), (E), and 2735.04, as the share-
holder had no contractual relationsbip with the receiver, and
any suit was properly brought by the corporation's trustee in
bankruptcy; a bank had obtained a judgment against the
corporation for defaulted loans and a judgment against the
shareholder based on the personal guarantee thereof, and the
receiver had been appointed to dissipate the corporate assets
in order to satisfy the judgments. Huntington Nat'l Bank v:
Weldon F. Stump & Co., - Otuo.App. 3d -, - N.E. 2d -;
2008 Ohio App. LEXIS 1792; 2008 Ohio 2096, (May 2, 2008).

§ 2737.01 Definitiom.
CASE NOTES AND OAG

.Corporation as defendant
Manager of a corporation was not the proper defendant in

a replevin action where the property at issue was bought.by
the corporation and.kept in its warehouse: Hersbey v.
Edelman, 187 Ohio App. 3d 400,932 N.E.2d 386, 2010 Ohio
1992,(2010) '. . _

§ 2739.01 Libel and slander.

CASE NOTES AND OAG

INDEX
Standing . . •.

Shareholder of a corporation lacked standing to file-suit
against a court-appointed receiver for tlre corporation, alleg-
ing that the receiver negligently dissipated corporate assets
undei RC §§2735.01(A), (E), and 2735.04, as the share-
holder had no contractual relationshipwith the receiver, and
any suit was properly broughtby the corporation's trustee in
bankruptcy;abankhad obtained a judgment against the

irant_'ottlefa>Llted loans and a'L ment against the
shareholder based on the personal guarantee thereof, and the
receiverhad been appointed to dissipatethe corporate assets
in order to satisfy the judgments: Huntington Nat'1 Bank v.
Weldon F. Stump & Co., - O1jio App. 3d -, - N.E. 2d -,

s 2008 Ohio App. LEXIB 1792; 2008 Ohio 2096, (May 2, 2008).

Directed verdict
Informants
Opinion

Directed verdict . . .-._
De en t was enhtledto a tlC{ected vedict wnere-some-of

her statements were true, and none of them amounted to
defamation per se. In the absence of .defamation per se,
plaintiff was required to plead and prove special damages:
Northeast Ohio Elite Gymnastics Training Ctr., Inc. v.



§ 2733.16 COURTS -(:ENERAI. PROVISIOnS -- SPECIAL NED11i'll1ES

§ 2733.16 New election.
In a etcse mider vretiuu 37^3:3. 15 of die Rerised Codo

the coiut io:tv order u uew olectiun to Le beld .d a hiur
atncl place "nd by judges it ,)ppouds_ NoCic(uitb,

election :wd nmwng svch jndyr,es shadl be t3ivcu :cz

provided by Faw ol notier of elcrtiom oI directors of
tLe cut1ror,diou. "I'Le ortler uf die court is obligatorc
upon tLe eorporation .nid its ullicers \ebcu a duh
Crrtified euptis se)vc-d upou its tiecreturc pc-i sonallv_ or

left at its princil>al offic-c_ Thr cuurl urtc culiircr itt
orclrr hy .dtacl)inent, or ,cs iLe crmrt cleenu ueceesarr-

H1SPORY: RS §(iTtb, 70 v 176, § 2; CC § 1231 )- tl.reau uf

Codc Rc.Ision. Ifff 10-1-53.

iluif ut p lic( cmwot iec -r d,unit<es pnrsuant to RC

7 3118. St il -v rrl_ 1) Ipl c Creri hrld_ rl O1hio ApP, 3d

^ I SJ7 Iv L 1(136,)I 1991 L

An oustcJ puhlic ollici:d nct^ :s,crrt a dainage daim for

6n-:^cL nl c nihlocinouI ^outcm[ iu a ron:w(n pleas court,'and

suclidc'tioi r tvl uot', i,c'.itllic a:nuoucc'nlentorcpnclUSion

ni0.Ituatt lu r..rrxnt Iu u Rcu I t v East ClC`1111
d

ctlt)GaApl.:d::U,3oUbi 11 .475,4S6y.E3d659(1984)

If t6r ollluc in. ni cdiicb de{eudunl ^+an onsted hadbeen g
dL i Ird oi i tl .:J.u. . I I I ucr beui iecoverable: Palmer
11AcA 64 O) u St 5?U 60 N.E. (i3( 1J01).
Onkbit luc-uIdcitluwnt, -aiduotattorneyfeesfn

ousting tL, iutrudrr I1uw oLicc, I-,w br rroovered: Pa6ner v.
ITarbc 64 Ol:ia St 52(1. (90 1v.P;_ N36 ( I90I).

(:ASE NOTES AND OAG

Holdover officers
\1(hen xc'orporate eleetion is'snLseyoentlo declure-d ine:dicl-

dulc^ elected of$cen rew.un shnldover ollicrrrs mttil tbe neat
caJid election. State e^ Icl. h:aet Clc^rlemd Demo( ratic Cluh,

Inc. v. Bibb, 14 OhI, 4py 3d h5. I4 Ohio 13. 99, 4711 SE.3d
->57 t1tt54).

Rights of person adjudged en-§ 2 733.1 7
titled to an office.

If judgment in un action in qno warrarnto is rende red
in favor of the person avered to be entitleci to an
office, atfter tal.ing the oath of oftioc and ehecnting any
officicil bond required by lw, he mav take upon him
the ezecu6on of tbe office. Immecjicitelv thereafter
srnch person shall demand of the defenchant all books
and papers in his cnstoch° or vithin his puner apper
taining to tbe offlce from vvhich the defendanthats been
onsted.

HISTORY: RS § 6777; S&C 1265: .36 r 68, § 4; GC § 12320;

Rureau of Code Re.-ision- Efi10-15:3.

Cross-References to Related Sections

Actlon for danrages- HC § 27 33-1tl.
Enforceinentofjudgmeut. RC 3733.19

Comparativc Legislation

Forfeihu'e of offi'ce;
CA-Cal Code (ao Proc §§ 503, 806
FL-Fla. Stat- 80.032
IL-7, 35 ILCS yl 5/15104
IN-Rurns ]nd. Code Amn- § 3415-3-5
KS-kRS ^ 415-060_435.050
Ml-VICLS ,̂ 800-4515
NY-NT C1.S Esec § C3-1)
PA-42 FS. ^, 70&. 1723

§ 2733.1 8Action for darnagcs.

Within one year after the dt)te of a jndIgn)ent men-
6oned in section 2533.1 7 of the Revised Code, the
Pcrs ou i„ -:vltose lax„r the jndcm, ),ent is. rc.ndered mt^c
bring an action a(,raiust the parbe onstecl, .md iecocer
the damages he snstuined bv reuson of such usurpation.

HISTORY: RS § 677N; S&C 1266; 36 v 68, § 6; t;C § 12321;
Bur^u of Coda Redsion. Eff I0-1-53.

CASE NOTES AND OAG

Genec ally
An appell.mt detennined not to he entitled to the officr of

§ 2733.19 Enforcement of judgment.

No defend.mt meutioicd in section 273317 of the
Rrvised Code shall rrfiise or ncglcct to deliveroverany
l>ook or paper porsnant to a deniand made under sudr
section. Wlroevcr Niolates' this section is guilty of a
contempt of coart.

HISTORy: SCcC 12166; 36 v 68- ^ 5; CC § 12322; Burezu of

Code Rcvision. Eff 10.1-53.

Cross-Refcrences lo Belated Sections

Penaltc- li(: § 2733.89.

CASE NO1'ES AND OAG

Contempt
A qno vau;mto ludGment In Ohio is enforceable by cou-

tempt pro<eecAngs undcr RC § 37 >3.19. But contetnptpro-
tredin^s also requlre pci sonal jmisclic6on over defendants to
comph^ ^cdth due process reqnirementsLapides a. DoneS 248
P. .Supp. 883 lE D. Mich. 19651.

[DISSOLUTION OF CORPORATION]

§ 2733.20 Judgment when corporation

has forfeited its Iights.

Wher in an acfion in cqno rsarrmito, it is found and
adjudged that, hc en act done or omitted, a corporation
has snrenderecl or forfeited its corporate rights, privi-
le,^es- and francliises- or h.cv not nsed them during a
term ofti%^e N-ears, jndgment slrall be entered that it be
onstcd and ecclnded thercfrom. and t6at it be dLs-
soh-cd.

V'vrhen it is found and ,tdjudged in suclt ease, that a
coiportllion has offended in , nrattcr or manner that
does not ^+^ork snch sirrender or forfeittire, or has
misused a franchisc, or ezerciscd x power not con-
ferred bv lmv, jrndgiueut shall be entered that it be
ousted liom the continrrance ofsnch offense or the
cNercise of snch power.

I'<'her it is found anct acp«lt.+ed in ,suclt case, that airy
applieatlon for a license to transact business in this
state filed bc a fbreign coihoration. amarticles of
ineorporation of a domestic cYn-por .ition or onv amend-
ment to theni. or am ccrtificate of i ruFer or eonsolf-
du6un whicb sct f2nth a coihoridc nane prohibited
thc Reaised Code Irnts been impropcrly° epproved od



^ut of the officer's involvement in that

attorney or the prosecuting
osecuting

termine a defendant's elig36il-d
^^

eants to^ al diversion program establishedtripre-
,.t^'eetion 2935.36 of the Revised Code;

or the prosecuting^,msecuting attorney
M^S[ants to determine a defendant's eligibil-

l diversion program under division
^̂ ire-tria
r^.^ection 4301.69 of the Revised Code.

87)1, ;-27 (EfT 9-26-84); 142 v H 8(Eff 7-3
^y^0 v H 2

Eg' 649-88);
149 v H 17. Eff 10-11-2002.

r̂ences to Belated Sections
e^ 2953.52.seal ofAciai records, RC §

3"• CASE NOTES AND OAG

aled recordse
,̂^coujt was requ'ued to unseal the record of a conviction
srtlie defendant requested access to the record for

n vf Al .<roa malicious prosecution action: City o
T42 Ohio App. 3d 718, 756 N.E.2d 1258 (2001).

tive lioensing .agency
tE^E%[eui wut .c ........ ......._.____. .,

?f;Psychology contain information or other data the
rohibited by RC § 2953.35(A), suchhicb is'of pw

ublic records" within the meaning of RCre not^ p, a
therefore, seal such Informa-The Board inayf3(A)(1)9 ,.s

b^;y7ata or otherwise searegate it from its public records in
comply wlth RC § 2953.35(A): OAG No. 83-100

Revised Code directing that all official records pertain-
ing to a case be sealed and that the, proceedingsin the
case be deenied not to have occurred:

(1) Every law enforcement officer possessing
records or reports pertaining to the case that are the
officer's specific investigatory work product and that
are excepted from the definition of "official records"
contained in section 2953.51 of the Revised Code shall
immediately deliver the records and reports to the
officer's employing law enforcement agency. Except as
provided in division (A)(3) of this section, no such
officer shall knowingly release, disseminate, or other-
wise make the records and reports or any information
contained in thein availabte to, or discuss any informa-
tion contained in them with, any person not employed
by the officer's employing law enforcenient agency.

(2) Every law enforcement- agency that possesses
records or reports pertaining to the case that are its
specific investigatory work product and that are ex-
cepted frotn the definition of "official records" con-
tained in section 2953.51 of the Revised Code, or that
are the specific investigatory work product of a law
enforcement officer it employs and that were delivered
to it under division (A)(1) of this section shall, except as
provided in division (A)(3) of this section, close the
records and reports to all persons who are not directly
employed by the law enforcement agency and shall,
except as provided in division (A)(3) of this section,
treat the records and reports, in relation to all persons
other than those who are directly employed by the law
enforcement agency, as if they did not exist and had
never existed. Except as provided in division (A)(3) of
this section, no person who is employed by the law

id -issemenforcement agency shall lmowingly release,
nate, or otherwise make the records and reports in the
possession of the employing law enforcement agency or
any information contained in them available to, or
discuss any information contained in them with, any
person not employed by the employing law enforce-

ment agency.
(3) A law enforeement agency that possesses records

or reports pertaining to the case that are its specific
investigatory work product and that are excepted from
the defmifion of "official records" contained in division
(D) of section 2953.51 of the Revised Code, or that are
the specific investigatorywork product of a1aw en-
forcement officer it employs and that were delivered to
it under division (A)(1) of this section may permit
another law enforcement agency to use the records or
reports in the investigation of another offense, if the
facts incident to the offense being invesHgated by the
other law enforcement agency and the facts incident to
an offense that is the subject of the case are reasonably
_sirnilar The agenc that provides the records and

- h

syv^aence
Uli'Cie the official records of a criminal case were sealed by
^brder, and where there is no indication that the records
unsealed by court order or that an application was made

records pursuant to RC § 2953.53(D)(1), the trial
)erred in relying on purported copies of the criminal

pjaint and excerpts from the transcript of the proceedings
^Qeriminal case in niling on a moHon for summary
gment in a civil case^. Fafard v. Waxm an, 1998 Ohio App.

^8 881(1st Dist. 1998)

tiirn of sealed record
sed Code § 2953.53(D) makes it clear that both RC

2953.52 and 2953.54 are to be complied with when a
Urd is to be sealed; nothing in RC § 2953.5.3 provides for

P^Oial records as defi ned in BC § 2953.51(D) to be retumedE
l;pthe counsel of record: State v. Buzzelli, 2001 Ohio App.
^^^t5s-(9tn^. zooil.

^;§ 2953.54 Disposition and use of specific
mvest[gatory work product; divulging conCiden-
tial information.

(A) Except as otherwise provided in Chapter 2950.
pf the Revised Code, upon the issnance of an order by

;.^a court under division (B) of section 295•3.52 of the

e nametreports may provide the other agency wtth
the person who is the subject of the case, if it believes
that the name of the person is neeessary to the conduct

of the investigation by the other agency.
No law enforcement agency, or person employed by

a law enforcement agency, that receives from another
law enforeetnent agency records or reports pertaining
to a case the records of which have been ordered sealed



§ 2953.55 CRIMES - PROCEDURE

pursuant to division (B) of section 2953.52 of the
Revised Code shall use the records and reports for any
purpose other than the investigation of'the offense for
which they were obtained from the other law enforce-
ment agency, or disclose the name of the person who is
the sltbject of the records or reports except when
necessary fbr the conduct of the investigation of the
offense, or the prosecution of the person for commit-
ting the offense, for which they were obtained from the
other law enforeement agency.

(B) Whoever violates division (A)(1), (2), or (3) of
this section is guilty of divulging confidential informa-
tion, a misdemeanor of the fourth degree.

(C) It is not a violation of this section for the bureau
of criminal identification and investigation or any au-
tborized employee of the bureau participating in the
investigation of criminal activity to release, dissemi-
nate, or otherwise make available to, or discuss with, a

_ person directly employed by a law enforcement agency
DNA records collected in the DNA database or finger-
prints filed for record by the superintendent of the
bureau of criminal identification and investigation.

HISTORY: 140 v H 227 (Eff 9-26-84); 146 v H 180. Eff 7-1-97;
153 v S 77, § 1, eH. 7-6-10.

The effective date is set by section 5 of HB 180.

Effect of amendments

153 v S 77, effective July 6, 2010, added (C); and inade a
stylistic change.

Cross-References to Related Sections

Penalties for misdemeanor, BC § 2929.21.
Order to seal official records; compliance statement, RC

§ 2953.53.

CASE NOTES AND OAG

Disclosure of information
Pursuant to R.C. §§ 2953.321, 2953.54, and 2151.358, a

county sheriff inay not disclose to the public information in an
investigatory work product report that pertains to a case the
records of which have been ordered sealed or expunged
pursuant to R.C. §§ 2953.31 - .61 or.R.C. § 2151.358, but
the sheriff must disclose information in the report that relates
to a defendant, suspect, or juvenile offender who has not had
this information ordered sealed or expunged, unless one of the
exceptions set forth in R.C. § 149.43(A) applies to the
infomiation: Opinion No. 2003-025, 2003 Op. Atty Gen. Ohio
198 (2003).

No provision in R.C. §§ 2953.321, 2953.35, 2953.54, or
- 2953.55 prohibits a prosecuting attomey frotn disclosing to a

defendant during discovery under Ohio R. Crim. P. 16
statements made by the defendant or co-defendants, any
record of a witness's prior felony convictions, and evidence
favorable to the defendant that are included in a record that
has been ordered sealed or expunged pursuant to R.C.
§§ 2953.31 - .61: Opinian No. 2003-025, 2003 Op. Atty
Gen. Ohio 198 (2003).

1. ^^.^^- " - --___-- -------V6 .̀ie^.35J Inquiry as to
- -

sealed records
prohibited; divalging confidential informatlon.

(A) In any application for eniployment, license, or
any other right or privilege, any appearance as a
witness, or any other inquiry, a person may not be

questioned with respect to any record that has been
sealed pursuant to section 2953.52 of the Revised
Code. If an inquiry is made in violation of this sectfon,
the person whose official record was sealed may rm
spond as if the arrest underlying the case to whieh the
sealed official records pertain and all other proceedings
in that case did not occur, and the person whose offic^
record was sealed shaâ not be subject to any adve rse
action because of the arrest, the proceedings, or the

'person s response.
(B) An officer or employee of the state or any of its

political subdivisions who ]cnowingly releases, dissetni.
nates, or makes available for any purpose involving
employment, bonding, licensing, or education to any
person or to any departnient, agency, or other instra
mentality of the state, or of any of its political subdivi -
sions, any information or other data concerning any
arrest, complaint,indictment, information, trial, adju-:s
dication l, or correctiona supervision, the records of

hw ich have been sealed pursuant to section 2953.52 of
the Revised Code, is guilty of divulging confidential
information, a misdemeanor of the fourth dereeg . ,.F

(C) It is not a violation of this section for the bureau(
of criminal identifi ti dca on an investigation or any au-
thorized employee of the bureau parHcipating in the
investigation of criounal activity to release, dissemi-
nate, or otllenvise make available to, or discuss with, a
erso di tl lp n rec y emp oyed by a law enforcement agency.

DNA records collected in the DNA database or finger-:..
i t fil d fpr n s e or record by the superintendent of the

bureau of critninal identification and investigation.
HISTORY: 140 v H 227. Eff 9-26-84; 153 v S 77, § 1, eff,

Effect of amendments

153 v S 77, effective July 6, 2010, added (C); and made
stylistic change.

Cross-References to Related Sections

Penalties for misdeineanor, BC § 2929.21.
Privilege defined, RC § 2901.01.

CASE NOTES AND OAG

Disclosure of information
No provision in B.C. §§ 2953.321, 2953.35, 2953.54, o{

2953.55 prohibits a prosecuting attomey from disclosing to s
deFend t d i dan ur ng iseovery under Ohio R. Crim. P. 16^
stateinents made by the defendant or co-defendants, any

d 'recor of a witness s prior felony convictions, and evidenca
favorable to the defendant that are included in a record thaf
has been ordered sealed or expmiged pursuant to R.C.
§§ 2953.31 -.61: Opinion No. 2003-025, 2003 Op. Atty
Gen. Ohio 198 (2003).

§ 2953.56 Violation of provisions does not?
provide basis to exclude or suppress certain evh"

Violations of sections 2953.31 to 2953.61 of thG
Revised Code shall not provide the basis to exclude ox
suppress any of the following evidence that is otlieiwis
admissible in a criminal proceeding, delinquent ohild'
proceeding, or other legal proceeding:



RULES OF APPELLATE PROCEDURE AppR 23

g1JJ,E 21. Oral argument
judgment signed by a judge or judges of the court
which shall be prepared by the court and filed v,9th the

(A) Notice of argument The court shall schedule clerk for journalization. The clerk shall enter the
yral argument in all cases, whether or not requested by judgment on the journal the day it is filed. A judgment

the clerk upon thelocal rule tered bdtd hh l yaop e en enas a y wis effective on_.1.. „nless the court

:requinng a party to request oral argument. n journal.
the court shall schedule oral (B) Notice Notice of the filing of judgment and itslocal ruleh ,apf suc

ent at the request of any of the parties. Such a date of entry on the journal shall be made pursuant to
m

^ '^:dp¢quest shall be in the form of the words "ORAL App.
(C) R. Filing

30.
The filing of a judgment by the court`ss`^,'.ARGUMENT REQUESTED" displayed prominently

n constitutes entryof thebrief ori tili'll ng os open zaant with the clerk for jouma^;.gn the cover page of the appe
arate motion or other filinge tf db' ; no s p ju .gmenriesthe appellee

twithstandingNtl o.argumenis necessary to secure ora History: Amended, eff. 7-1-72; 7-1-08.
f the foregoing, the court is not required to:gny o

-:scbedule oral argurnent, even if requested, if any of the Ohio Rules

ties is
both incarcerated and proceeding pro se. The Perfecting an appeal to the Supreme Court, SCfPracR 11.

Fpar
court shall advise all parties of the tilne and place at NOTES TO DECISIONS

wluch oral arguinent will be heard. Time for application for reopening
(g) Time allowed for argument Unless otherwise licaHon to reopen his appeal lacked meritat'f d,,. s ppanenDe

ordered, each side will be allowed thirty minutes for proceduraIly where it was filed beyond the 90-day time liinit

argument. A party is not obliged to use all of the time and there was no showing of good cause for the delay in filing

allowed, and the court may terminate the argument pnrsuant to Ohio R. App. P. 26(B)(1) and (2); the tilne for

whenever in its judgtnent further argument is filing the application began to run on the date that the court
unneeessary. affirmed the trial court judgment, wherein the volume and

f the joumalization of the judgment wereblh er o- page nume appe(C) Order and content of argument T
ursuant to Ohio R. App.P. 22 and Ohio Eighthdicatedt i p. n

lant is entitled to open and conclue the argumen

The opening argument shall include a fair statement of Dist. LEXIS 4003Ohio 4 34, ? N.E. 2d -B200'tOhio Opp
hio

the cese. Counsel will not be permitted to read at 2007 2007)24 .(Au ,
length from briefs, records or authorities. g.

eal orA cross-al pps(D) Cross and separate appea
separate appeal shall be argued with the initial appeal RULE 23. Damages for delay

td s.irecunless the court otherwisele argumentat asin ,g
If separate appellants support the same argument, they

shaD share the thirty minutes allowed to their side for
argument unless pursuant to trmety requnsr U.o^ 1^111
grants additional time.
(E) Nonappearance of parties If the appellee

11 hearfails to appear to present argument, the court wi
f het5tigument on behalf of the appellant, if present. I

appellant fails to appear, the court may bear argument
on behalf of the appeliee, if his counsel is present. If
ueither party appears, the case will be decided on the
briefs unless the court shall otlrervvise order.

(F) Submission on briefs By agreement of the

a case may be submitted for decision on thepazties ,
briefs, but the court may direct that the case be argued.

(G) Motions Oral arguinent w91l not be heard upon
.motions unless ordered by the coart

(H) Authorities in briefs If counsel on oral argu-

memrends o present autlrordiesnut^ited-in-laia
brtef, be shall, prior to oral argument, present in
vuiting sueh authorities to the court and to opposing
counsel.

$rstory: Amended, eff 7-1-75; 7-1-76; 7-1-11.

Eaw Review
lntermediate appellate court practice - problems and solu-

tions. Samuel H. Bell, et al. 16 Alaon L. Rev. 1(1982).

8[II,E 22. Entry of judgment

(A) Form All judgtnents shall be in the form of a

If a court of appeals shall determine that an appeal is
frivolous, it may require the appellant to pay reason-
able expenses of the appellee inclucllng attomey fees

and costs.

Law Review
Attomey fees as an element of damages. Note. 15 CinLRev

313 (1941).
Intermediate appellate court practice - problems and solu-

tions. Samuel H. Bell, et al. 16 Akron L. Rev. 1(1952).

NOTES TO DECISIONS

ANAIN,SIS

Attorney fees
Burden of proof
- Reasonable canse for appeal
Damages
Failure to brief eror.s
-Rejec6on ofappeal
Fees not awarded
Findings
Fdvolous appeals
- APplieability of sanctions
- Attomey fees
- Dismissal
- Monetary limitations
Inte.rest
Penalty provisions

- Attorney fees
Proper sanctions

Sancfions



RuLES Oe CrvIt, PeocEllusE

the sm'pjcal assistant, there was no evidence that the filina
of the complaint wss a willful violation of Ohio R. Civ. P.
11. Poncler v. Kamieuski, - Ohio App. 3d -, 2007 Oltio
5035, - N.E. 2c1-, 2007 Ohio App. LEXIS 4+653 (Sept.

26, 2007).
When debtors on a colarovit note moved to vacate a

judgment previously entered on that note, after their
argttments in opposition to the jndgment had already been

considered when jurlgment was entered, there was no
evidence that the debtors' counsel willfully violated Ohio

R. Civ. P. 11 nr filing the motion, but the trial coutt could
'impose attorney fees nnder HC § 2.3$3.51, ras 'willfulness

w, not a prerequisite to awarding smstlons under tbe

statute, it only ltad to be deterinined if a party or attomey
engaged in'hivolous conduct," and the delrtors' tnisinter-
pretalion of the state of existing law conld be frivolous

conduct under RC § 3323.51) ( A Rt 1
AFT, Inc., 2005 Ohio 191, 2005 Obio pl LEXIS 211

(2005).

Time for appeal
The filing of tt CivR il motion for sanctions before the

filing of u final judgment did not, in itse.lf, eextend the titne
for appeal past thitty days from the filing of the final
judgment determining tbe parties' claims: (clecidedd nncler

former analogous section) Dailey v. State Farm Mut. Auto.
Ins. Co., 1994 Ohio App. LEXIS 4359 (2nd Dist. 1994).

The tuking of an appeal cloes not cleprive the ttial court

of jtuisdiction to ornnt a motion for sancfions under CivR

36(A), 37(C) xwd 11. Sanctions under CivR 11 will be
upheld on appeal ttnless they were an abuse of discretion.
The court is not required to advise the sanctioned attornev
as to the specSfic condoct constitttting the violation! (de-
cided under former analogons section) Harris v. Southwest
Gen. Hosp., 84 Ohio App. 3d 77, 616 N.E.2d 507, 1992

Oltio App. LEXIS 5568 (1992).

[Civ. R. 12] 131

good ground. While the record reveals that tlle plaintiffs,
for whatever reeson and to whatever degree. were mis-

tnken in tbeir belief that the complaint they flled was
supported by good grotmd, the record does not contain
sufficient evidence to prove plaintiffs signed a pleading
which they lmew to be fulse or which they interposed for
deluy: (decided under fornter un;ilogous section) Hanbeil
& Sons Aspbalt & Materials, Ine. v. Brewer & Brewer
Sons, Inc., 57 Ohio App. 3d 22, 565 N.E ?d 1278, 1989

Oltio App. LEXIS 52:3 (1989).

- Knowing beluvior
The attorney violzde(I CivR 11 by sigrting answers to

interrogatoties, kliowina them to be false: (decided under
former analogous section) Nlentor v. Nozik, S5 Ohio App.
:3d 490, 620 N.E.2d 137, 1993 Ohio App. LEXIS 1752

(I993).

- Misinterpreting existing law
"Misinterpreting I$e state of existing law%is a valid

defense against charges of'willfid" violatious of CivR 11,
Iiowever, snclr negligence is potentially subject to RC
§ 2323.51(A)(2)(b) regardless of whether the party or
attorney otherwise acted in goocl faith: (decided under
Fonner analogous section) Ceol v. Zion Indus., Inc.. S1
Ohio App. 3d 286, 610 N.E.2d 1076, 1992 Obio App.

LEXIS 640 (1992).

- Motion to strike
White CivR 12(F) provides a 2S-day limit for motions to

strike, there is uo time litnit for a motion to strike for
noncompliance with CivR 11. An award of attorney fees
for aviolation of CivR 11 requires a finding of bad faith or
willfulness: (decided under former analogoas section)
Amiri v. Thropp, 80 Ohio App. 3d 44, 608 N.E.2d 824,
1992 Ohio App. LEXIS 2540 (I992).

RULE 12. Defenses and objections -

when and how presented - by pleading or

motion - motion for judgment on the plead-

ings

Violation of rvle
When an attorney was retained to seek wodcers' coin-

pensation deatli bene9ts for a widow, due to the death of
ber husband, lie violated Ohto R. Civ. P S I because he
filed a claim for those benefits five mmtths after the widow
died, using a form the widow did not sign or date, and lie
could not elaim there was a good faith basis to claim
benefits for the time between the death of tlle widow's
husband and the death of the svidow because no estate was
opened to purstte snch a claim, and, even if one had been
opened, there was no claim to pursue becantse the c•lalm
was filed after the death of the widow, who was the person
who had authority to pursne the claim, under Oluo Rev.
Code Ann. § 412.3 .59. Baker v. AK Steel Cotp., - Obio
App. 3d -, 2006 Ol»o 3895, - N.E. 2d -, 2006 Ohio
App. LEXIS :3854 (Jnly:31, 2006).

- Appropriate ac6on
The 'appropiate uctiodlangnuge of CvR Ll may

inchrde imposition of tbe respnnsibilitv to pay the attomey
iees of file-u$verse purv ' t,., ae att-a'x!ey willfully

violuting the nde. However in order to prevail, a party
must present evidence of a wiilbd violation of CivR IL
(decided nn(ler Fonner emalogons section) Kemp, Schaef-
fer & Rowe Co., LP.A. v. Frecker, 70 Ohio App. 3d 493,
591 N.E.2d 402, 1990 Ohio App. LEXIS 5420 (1990).

Before a comt imav snbject an attorney to "appropriatte
actions" tmder (;ivR 11, the attorney mnst have willfully
violated the rule: in particultu; the attorney must huve
willfidty signed a ple^,tding whidt, to the best of his
knowledge, infonn.tfion, aud helief, was not supported by

(A) When answer presented.

(1) Generally. The defendant shall serve his

answer within twenty-eight days after service of the

surumons and complaint npon him; if sevice of
notice has been made by publication, he shall serve
hPs answer within twenty-eight-days after the

eompledon of service by publication.

(2) Other responses and motions. A patty

served with a pleading stating a cross-claitn against

hiro shall serve an answer theeto within twenty-
eight clay.s after the service npon him. The plaintiff

shall seve his reply to a connterclaim in the answer
w thin tvventy-ei' g' lit days after service of the answer

or, if a reply is ordered by tlle conrt, within
twenty-eight days after service of thc, or<ler, onless
the order otherwice directs. The service of a motion
permitted tulder this ntle ulter.s theseperiods of
time as follows, unless a-difFerent time is fixecl by
oi-cler of the comt (a) if tlle conrt denies tlle

tnofirnl, a responsive pleading, delayed becau.se of
service of the inotiou, shall be seived within four-
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-teen days after notice of the court's action; (b) if the order or within such other time as the court inay fix,
court grants the motlon, a responsive pleading, the court may strike the pleading to which the
delayed because of service of the motion, shall be inotion was directed or make such order as it deems

served witliin fourteen days after service of the just. Motion to strike. Upon motion made by a
pleading which complies with the court's order. (F) before res onding to a pleading, or if no

(B) How presented. Every defense, in law or party P
fact, to a claim for relief in any pleading, whether a responsive pleading is perrnitted by thes ^rules,

claim, counterclaim, cross-claim, or third-party upon motion made by a party within twen eght
claim, shall be asserted in the responsive pleading days after the service of the pleading upon him or
thereto if one is required, except that the following npon the court's own initiative at any time, the court
defenses inay at the option of the pleader be made may order stricken from any pleading an insufficient

by inotion: (1) laclc of jurisdiction over the subject om^'ertinent orns andalous m aterdant, iminaterial,
inatter, (2) lack of jurisdiction over the person, (3) ConsolidaHon of defenses and objec-

insufficiency

venue, (4) insufficiency of process, (5)
insufficiency of service of process, (6) failure to state tions. A party who makes a motion under this rule
a claim upon which relief can be granted, (7) failure inust join with it the otller motions herein provided
to join a party under Rule 19 or Rule 19.1. A motion for and then available to him. If a party makes a
maldng any of these defenses shall be inade before motion under this rule and does not include therein
pleading if a further pleading is perinitted. No all defenses and objections then available to him
defense or objection is waived by being joined with which this rule permits to be raised by motion, he
one or more other defenses or objections in a shall not thereafter assert by inotion or responsive
responsive pleading or motion. If a pleading sets pleading, any of the defenses or objections so
forth a claim for relief to which the adverse party is omitted, except as provided in subdivision (H) of

mahe y this rule.not required to serve a responsive pleading,
assert at the trial any defense in law or fact to that (H) Waiver of defenses and objections.
claim for relief. When a motion to dismiss for failure (1) A defense of lack of jurisdiction over the
to state a claiin upon which relief can be granted person, improper venue, insufficiency of process, or
presents inatters outside the pleading and such insufficiency of senice of process is waived (a) if

in the circuwnstances de-
matters are not excluded by the court, the motion omitted from a motion if it is neither
shall be treated as a motion for suminary judgment scribed in subdivision (G), or (b)
and disposed of as provided in Rule 56. provided, made by motion nnder this rule nor included in a
however, that the court shall consider only such responsive pleading or an amendment thereof per-
matters outside the pleadings as are specifically mitted by Rule 15(A) to be made as a inatter of

enumerated in Rule 56. All parties shall be given course.
reasonable opportunity to present all materials (2) A defense of failure to state a claim upon

which relief can be granted, a defense of failure to
made pertinent to such a motion by Rule 56.

(C) Motion for judgment on the pleadings. join a party indispensable under Rule 19, and an
After the pleadings are closed but within such times objection of failure to state a legal defense to a claim

as not to delay the trial, any party may move for may be niade in any pleading perinitted or ordered

judgment on the pleadings. under Rule 7(A), or by motion for judgment on the
(D) Preluninary hearings. The defenses spe- pleadings, or at the trial on the inerits.

cifically enumerated (1) to (7) in subdivision (B) of (3) lV}renever it appears by suggestion of the
this rule, whether inade in a pleading or by motion, pames or othenvise that the court lacks jurisdiction
and the inotion for judgment mentioned in subdi- of the subject matter, the court shall disiniss the

vision (C) of this rule shall be heard and detennined action.
before trial on application of any party. FRstory: Amended, eff 7-1-83.

(E) Motion for definite statement. If a plead- STAFF NOTES
ing to which a responsive pleading is perinitted is so
vague or ambiguous that a party cannot reasonably Rule 12 continues the "service" policy established in- party

atr ha nfiM i9 thShe court s the opposing . See,be required to frame a responsive pleading, he may he
move £or a de?miie;`at .nentbeforesntemosingis ^,^NUte> t^R.a'.. a-"^ul^ Rule 12(A)in usiwhich a party mett eg.eaiverespons p d the details desired. If thed f anodefects complaine tice
motion is granted and the order of the court is not for Ohio prac s
obeyed within fourteen days after notice of the Rule 12(A)(2) i

imThe motion shall point ou Rule 12(A)(2) concern thedinl Rule 12(A)(1) ls designed
serve a responsive pleading. art.



[Civ. R. 151 171
RUI-BS OF CIV1L PROCEDURE

Third-party defendant

- Assertion of defens-es
CivR14(A)pe1nitsathudparty deVendao[toassert mry

defense that a third-party plainuff has to r plaintitYs claim
Instead, in this cuse, third-pmty defendant chose not to be

volved except to the extent of putting some pressure
inupon third-paty plaintiff to settle if a reasonuble offer
were forthcoming. Tlms, third-p.u'ty defend.mt is bound
by the settlernent of the daim if it is reasonable and not

oopusivo just its it would be houud by an adverse deter-
mination of li^ility had the cLiim been tried : (decided

lne., 53
under £ormer aneilogous seetiou) Ross ^'. Spiegel.
Ohio App- 2d 297. 373 N.E3d 1288, 7 Ohio Op. :3d :385,

LEXIS 6998 (1977).Ohio A tpcttrpp. .e mert1977
- Illustrative case to

elable the objecting party to meet suclr ewdence.

Where real estate hrokers, agents of the vendor, make
resentaHons to the cendee of a house and lot, t6e (

C) Relatlon back of amendrnents. W Zenever

vendee as plainfiff uray bring an action against t ahy e vendor the clainr or defense asserted in the amendedm

and

isre
inpturn the vendor as third-p.uty pl.untiff in join the pleading arose out o1' the condnct, b

transaction, or

kers Eus third-party defendants: (decided occurrence set forth or attempted toreat estate hro be set forth in
er analogons section) Cntm ^. NlcC(v, 4t Ohiounder focm be original pleucjrng, the amendtnent relates back

Misc. 34, 70 Ohio Op. 2d i6. 322 N.E?d 161, 1954 Ohio tto the date of the original pleading. An ^unendment
Misc. LEXIS 143 (MC 1974). t ig,chmtging the party ainst whom a claim is assert

-Venue relates
back if the foregoing provision is satisfied

fA third-party defend.mt brought into a pending aetirnn
under CivR 14(A) map pursu.mt to CivR 12(B)(3) raise the and, witltin e the cfiou

perioud prnvided by he lupw arty
or to b

com-

issue of improper venne. That issue wilL be resolved by mencing th againsthirn ,t e
armning the venue of the m;un action. lf it has been hr-oltght in by umendrnent (1) has received such
ex the action that lre will notproperly venued purscmnt to CrvB '3(R), the third-party notice of the instibctiou of
claim is within die ancillary 'ryrisclicNon of the trial conrt 1 e prcj rcliced in muintuining his defense an tbe
headng the mzin uction^. (decidecl nmder fm^ner analogous ttd Z knew or shonklhave known that, bntt

Ohio NaFI Rank, 101110 ttt errB hfsY ^unc e proptseetion) Ohio Bell Tel, Co. v. stake mncerning the iclenfltypi
Misc. 2d 11, 1 Ohio B. 415. 440 iv.E ^. 69 1982 Ohi° r ty, the uetion wotdd have been brought ug^nst
Misc. LEXIS 104 (CP 1 9ti2) pe o

Itiin.
RULE 15. Amended and supplemental The delivery or nlailing of process to this state, a

pleadings
imrnicipal corporr8on or other oovenimental

(A) Amendments.
A pntv may lunencl his agency, or Chc res'ponvble offlcer of any of tlre

pleading once as ^.t matter of course at any tnne foiegorng, subject to sernce of proccvs imder Rule

before a responsive pleading is served or, tf the 4 through Rude 4i, srtisbes the requirements of

pleading is one to which no iesponsive pleading is d nnes (1) rnd (2)
oF the preceding p rr tgr rph if thc.

permitted and the action h u not been pl ued upon above entitic s or officers thereof wonld huve been

the trial calendar, lie may so aniend it at any time proper detendants upon thc originul plc ulin?. Such

within twenty-eigYtt clays after it is served. Other- entities or officers thereof or both may be brought

l ve 1Ott^bl lteayy ^wise a party muy amend his pleading on p^endmenfs where name of parly un-

of court or by wtitten consent of the ndverse party. O
Leave of court sh^ll be Reclv t;iven when prstice so known. Whc n the plumblf does not knovv the nutne

requires. A paity shall ple td in response to an ol u defeudnrt that de.fcndant may lx dc+ignated iu

amended pleacling within the timc remuining for a pleuding or procec.drng by anY n ntte md deserip-

response to the onQ^nul pk tding or withtn loirtc^ti o^
,Wliut, tmnsttlrl tis

mendededrec.lordinglvilt Che

^s after servtcc of tbi° ling ninst aver m tuccrnnl ^<rrtt

ordners

iuy. be thc longei; m1less the conrt plaintifl, in such cu+e,
the fuct that lie could not discover the n^,mu The

oth
evererpwer

ise
period

(B) Amendments to amForm to the evi- suunnons ninst contain the words °nuinc nnknown,

dence. Wben issues nut ruised hy tlie pleadings arc m'd et copy the.reof must he servc
d pesonally nprni

trled by express or implicd consent of the pmti^^s, theldefSul`nlemental pleadings. Upon motiun of

they shall be hueated in all respe^ets as if they h^ad (' ) pP ^t» ^ reuson.rble notice ^md
been raised in the pleadings. Sncli ^uncndine.nt uf a party the cnnrt may, lil
the pleadings as inay be nece.ssary to canse them to npon such tenns .cs arc jnst, pennlt liiin to serve a

contbrtn to the evidence and to raise these issnes

niuy be ntade upou motion of any party nt ^.my time,

even after judginent. Failure to amend ns provided
herein does not affect the residt of the trial of these

issaes. if evidence is objected to at the trial on the

grotnrd that it is not within the issues made by the
pleadings, the court niay allow the pleadings to be

amended and shall do so freely when the presenta-

tioo of the merits of the action will be subsewed

thereby and the objecting party fails to satisfy the

court that the admissiou of snch evidence would

prejudice him in maintaining his acfion or defense
n a continuancetThe court rnay graitsh
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supplemental pleading setting forth transactions or

occurrences or events which have happened since

the date of the pleading sought to be supplemented.

Penuission may be granted even though tlre original

pleading is defective in its statement of a claim for
relief or defense.If the court deerns it advisable that

the adverse party plead to the supplemental plead-

ing, it shall so order, specifying the time therefore.

STAFF NOTES
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merits ot the action." In short, under Rule 15(B) all of
the evidence related to the operative facts of a claim for
relief may be introduced at trial, through amendment if
objection is raised, in spite of the fact that only one
theory of relief has been set forth in the complaint.
Thus, if plaintiff pleads operative facts which set forth
injury as a result of a negligently manufaciured product
and at trial seeks to introduce evidence showing that
the injury arose through the breach of an implied

d on the same operative facts, he wouldwarranty base mend his plead-to abe permitted, under Rule 15(B),
ings to conform to his proof even though he had
changed his theory based upon the operative facts. If
no objection were raised, he would be permitted to
continue with his proof without amendment. Or if
objection were raised and defendant claimed surprise,
plaintiff could amend his pleadings, in the interim a
continuance being granted to the defendaht. See,
Ross v. Phillip Morris Co., 164 F.Supp.683 (W.D.Mo.

RULE 15(A) AMENDMENT OF PLEADING.
The first sentence of Rule 15(A) provides that a party

may amend his pleading one time as a matter of right
before a responsive pleading is served, or if no respon-

sive thin gtwentyUf ght days after he has served the
d unless the action haspleading he wishes to amen

been listed on the trial calendar. The provision, for 1958).hio
amendmentwithoutleaveofcourt,isbroaderthanthe In O, although the several statutes concerning

amendmenty of a
provision; as a matter 5of thee'Yh ory tof the p ead ngs" b oncept inherent in thecomarative

RCP perm t Ohioright before an answer is filed but does not provide for statutes has led to inconsistent results in ihe case law.

the amendment as a matt er of right of an answer or Sanitary Pdeaiedrthe oroppo On'dy to
- amend his cross-petition sounding in breach of impliedreply.

Rule 15(A) provides further (after amendment with
out leave of court has expired) that parties may amend warranty to a theory sounding in iort , both pleadings
pleadings by leave of court (which shall be freely given) being based on the same operative facts. But in Goreyp
and in addition may amend through written consent of v. Gregg, 78 OApp 367, [34 O.O. 107] (1945), aintiff

butto,
the adver2309.58Y R.C.,rwhi hsdoesrnot provbidedfor sounding nts ontracttto a theory tsounding in impled
than, §
amendment through written consent of the adverse mitsram Both of the pleadng$ long 'p'the

the claim or
party t ofnd

v eclude suc e n duced at back theory o u rningr9 c^

RULE 15(B) AMENDMENTS TO CONFORM TO THE proof varies "immaterially" from the theory of t e p
EVIDENCE. ings, amendment is not necessary; and if proof varies

Rule 15(B) moves toward the problem of amend- ^•materially" from the theory of the pleadings, amend-
ment is permissible; but if proof varies substantiallyment of the pleadings during trial in order to accom-

modate the pleadings to the proof. If amopposing party from the theory of the pleadings,theproof °fails," i.e.,
objects to the admission of evidence at the trial on the amendment is not possible, a party being limited to the
grounds that the evidence sought to be introduced is original theory of his pleadings. What constitutes im-
not covered in the pleadings, "the court may allow the material or material variance or failure of proof is a
pleadings to be amended and shall do so freely when morass of conceptual inconsistency as the case notes
the presentation of the merits of the action will be under the statutes readily indicate. Rule 15(B) permits
subservedthereby.."andtheobjectiontotheintroduc- amendment of the theory of the pleadings provided
tidh of the evidence will be overcome by amendment of that the merits of the action will be subserved and
the pleadings. If the opposing party, as a result of the provided that the amendment relates to the basic
amendment, claims surprise or hardship, the cour0may operative facts. Rule 15(B) is not burdened by vari-
grant a continuance. This provision cpdraise ance, failure of proof, or the old "theory of the plead-
§ 2309.61, B.C. If the opposing party does not ings" concept.
an objection to the introduction of evidence outside of
the pleadings and continues on the merits, the evi- RULE 15(C) RELATION BACK OF AMENDMENTS.

dence is treated as if it had been raised by the erRmissibleCam
concerns

endments andlinithat sensebisciniif
pleadings whether the pleadings are amended to in- mately related to statutes of limitation. The relation

15(C) involves amendments con-idence or not. f R lh

n sIt shoul e
pleadings under Rule 15 is not limited to the "theory of defense. The case
the pleadings" concept, discussed below, and hence what constitutes a "substantial" change in the theory of

amendment under Rule 15 is treated on a broad the pleadings.

s^ In general rather 15
thanprovides a broader scope for compaoatled by the variance statuten§ 2317 49fuR.C

basi rand the failure of proof statute, § 2317.51, R.C. These
amendment than has § 2309.58, B.C. statutes, typical of Field Code statutes, provilde theaataf

meoted at the outset that amen 11 are in apparent cd b

_ g ^nd-amendmenscnn^-1uTe -t5(B)-does-nr;.^^mrt-the^vr..es?r_e^
a trial to the narrow concept of the "theory of the cemmihe PeaaYng
pleadings" but permits the introduction of evidence at parties to the action

(Pm y doreexam lecerning inad-

trial, by amendment if necessary, so long as the vertent misnomer of a
party, P).

aintievidence sought to be introduced will subserve "the If plff files his complaint, and if the applicable

amendment does not substantially changea, tn
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section) State ex re1. Floyd v. Court of Common Pleas, 55
Ohio St. 2d 27, 377 N.E.2d 794, 9 Ohio Op. 3d 16, 1978

Ohio LEXIS 609 (1978).

- Waiver
Althougli patient who is party to lawsuit does not waive

physician-patient privilege by producing medical reports
or hospital records, he does waive provisions of sttitute
relative to privileged connnunicafions so far nvs it pertains
to attending physician by co)ling physiciau as witness.
When w.uver of pbysician-patient privilege by party to
lawsrdt is inevitable or reasonably probable to occur, trial

eontt, withui its discretion, may order physician to subniit
to discovery cleposition, upon aepress proviso that infor-

mation discovered or gained firom discoverv, not be used

until such time as ac•tnal waiver occurs: (clecided under
former analogous section) Garrett v. Jeep Corp., 77 Oluo
App. 3d 402, 602 N.E.2d 691, 1991 Ohio App. LEXIS

4558 (1991).

Specific trial date
A court speaks through its jownal; hence where the

court sets lrial for a given week rather rhan agiven dayand
also orders a pretrial memorandum to be submitted seven
days before ttial, such order, for parposes of imposing
sanctions, is invailid because no specific trial date has been
set: (decided under former analogous section) Reese v.
Proppe, 3 Oliio App. 3d 103, 443 N.E.2d 992, 3 Ohio B.

118, 1981Ohio App. LEXIS 10026 (1981).

Witness lists
Since defendant did not move for an order requiriug the

state to funtish him with n written list of the natnes and
addresses of the witnesses it intended to call at tdal, he
waived Iiis right to object to the admission of the evidence.
State v. Baker, - Ohio App. 3d -, 200:3 Ohio 4637, -
N.E. 2d -, 2003 Ohio App. LEXIS 4142 (Sept. 3, 200:3).

RULE 16. [Proposed Amendment Effec-

Hve July 1, 20081 Pretrial procedure

In any action, the conrt tnay scltedule one or

more conferences before trial to accomplish the

follovaing objectives:
(1) The possibility of settlentent of the action;
(2) The simplification of the issues;
(3) Itemizations of expenses and special damages;
(4) The necessity of anendments to the

pleadings;
(5) The escltange of reports of expert wituesses

expected to be called by each party;
(6) The exchanae of inedical reports and hospital

records;
-^ti}q'' e-^xnu t :1 e.-rt wttneSses;

(8) The timing, metlzods of search anc( produc-

tion, artd the liinita6ons, if to he applied to the
discovery of docunnents and electronically stored

information;
(9) The adoption of any agreements by the parties

for assertina claims of ptivilege or for protecting

designated materials afterproditctlon;
(10) The intposition of sanetions as authorized by

Civ. R. 37;
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(11) The possibility of obtaining:

(a) Adtnissious of fact;

(b) Agreements ou admissibility of documents
and otber evidence to avoid cnmecessary testimony
or other proof clming tdal.

(12) Other matters which may aid in the disposi-

Hon of the acfion.

The production by any party of inedical reports or

hospital records does not constitute a waiver of the

privilege granted nnder section 2317.02 of the

Revised Code.
The court may, and on the request of either pai-ty

shall, make a written order that rec•ites the action
taken at the conference. The coult sliall enter the
order and submit copies to the parties. Unless
modified, tlre order shall control the subseqnent

course of the aetion.
Upon reasonable notice to the parties, the court

may reqttire that parties, or their representa8ves or
insurers, attend a conference or participate in other

pretrial proceedings.

History: Amenclecl, eff 7-1-93; 7-1-08.

STAFF NOTES

7-1-08 AMENDMENT

New subsections (8) and (9) are added to clarify that
issues relating to discovery of documents and elec-
tronically stored information are appropriate topics for
discussion and resolution during pretrial conferences.
Other linguistic changes, including those made to the
subsections (7), (11) and (12) and to the final para-
graph of Rule 16, are stylistic rather than substantive.

TITLE IV

PARTIES

RULE 17. Parties plaintiff and defendant;

capacity

.(A)Real partyin interest. Everyactdon shall

be prosec7tted in the namne of the real party in
interest. An exectttor, administrator, guardian, bai-

lee, tntstee of an express trust, a party=with whom or
in whose name a contract has been nmde for the
benefit of another, or a party antlrorized by statnte
may stte in lii.s name as snch repi-esentative without

joinin,a, with him the party foi- whose beue6t the
,tction i.s3ronglit.Wben a stafiitt of this shite sii

provides, an acfion for the n.se or benefit of another
.sh.dl be brouyht iu the name of this state. No action
shall be dismissecl on the aronncl that it is not
prqsecilted in the name of the real party in 9ntere.st
imtil a reasonable tiine Ia.s been ;dlowed after
objection for ratification of commencement of the
uction by, or loinder oi-snbs8httion of, the real party

in interest. Snch ratification, joinder, or suli.stitution
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shall huve the snne effect as if the rutiou had been

commenccd in the name of the renl pnrty in

interest.

(B) Minors or incompetent persons. When-

ever a minor or incompetent person has a repres.n-

tative, such as u gnardian or otlir.r like fidnciay, tlie

representutive muy sue or clefend on behulf of the

rninor or incompetent person. If a minor or inconi-

petent pe.rsou does not have u(inly appointed

representative the rninor inay sne by a next friend or

defend by a gruirdia.n ucl litein. When uininor or

incompetent person is not othenvise represented in

cm action the conrt shall nppoint a guurclian ad litem

or shnll make sncli other order rw it deems proper

for the protection of such minor or incoinpetent

person.

History: Amended,eff 7-1-75; 7-185 -

STAFF NOTES

1970: RELEVANT EXCERPTS UNAFFECTED BY
LATER RULE AMENDMENTS

RULE 17(A) REAL PARTY IN INTEREST.
The first three sentences of Rule 17(A) (based upon

Federal Rule 17(a)) set forth the principles included in
§§ 2307.05, R.C. and 2307.08, R.C. In short, the real
party in interest principles of Rule 17(A) borrow directly
the real party in interest principles of the Field Code.

In an action at common law an assignee, for ex-
ample, could not sue in his own name. The Field Code,
with the procedural merger of law and equity changed
that, the equitable principle that the party entitled to the
benefits of the suit (an assignee), as distinguished from
the party with the empty legal title (the assignor), being
the proper party to sue, i.e., being the "real party in
interest." Of course, the Field Code and Rule 17(A)
provide that a party, such as a trustee, who sues for the
benefit of another is a real party in interest. Quite
logically under the code and the rule if there is a partial
assignment or partial subrogation, then the partial
assignor and the partial assignee or the partial sub-
rogor and the partial.subrogee,. both having a beneficial.
interest in the suit, are the real parties in interest.

The real party in interest principle does not refer to
"capacity to sue" Assume that a minor is negligently
injured. The minor is a real party in interest, but he
does not have the capacity to sue. The minor sues
under Rule 17(B) by his next friend, an adult, who does
have the capacity to sue.

The fourth sentence of Rule 17(A) is borrowed
directly from a 1966 amendment of Federal Rule 17(a).
Assume that an administrator under a void appoint-
ment sues in good faith. Under Rule 17(A) the action is
not dismissed; instead a reasonable time is permitted
until the proper administrator can be substituted in
order that justice might be done. The 1966 amendment
of Federal Rule 17(a) "codifies" the principle enunci-
ated in Levinson v. Deupree, 345 U.S. 648 (1953) and
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a proper real party in interest may be substituted
without the actions being dismissed.

RULE 17(B) MINORS OR INCOMPETENT
PERSONS.

Rule 17(B) (quite similar to Federal Rule 17(c)) deals
with suits by and against minors and incompetent
persons. In effect, the rule enunciates the princlples
covered by §§ 2307.11 through 2307.17, R.C.

Rule 4.2(1) permits service oi process upon an
individual sixteen years of age or older and dispenses
with additional parent or guardian service. But Rule
4.2(1) does not dispense with parent or guardian
protection afforded by Rule 17(B). Hence, if a defen-
dant is sixteen years old, he alone may be served
under Rule 4.2(1). But for purposes of trial he would
receive the full parent or guardian protection of Rule
17(B). In addition, Rule 55(A) provides that a default
judgment may not be taken against a minor or incom-
petent person unless he has been represented prop-
erly by a guardian or other such representative who
has appeared in the action..

7-1-85 AMENDMENT

This Publisher's Note, in lieu of a Staff Note, sets
forth reasons forthe 7-1-85 amendment of Rule 17(B).
An official Staff Note was not released with the 7-1-85
amendment. Hence this explanatory note reflects the
views of the Publisher only.

RULE 17(B) MINORS OR INCOMPETENT
PERSONS.

Prior to 1975 Rule 17(B) properly referred to "subdi-
vision (C) of this rule." In 1975, however, subdivision
(C) of Rule 17 was abrogated, but by a drafting
oversight Rule 17(B) continued to make the empty
reference to subdivision (C). The 1985 amendment of
Rule 17(B) simply eliminates the reference to the
long-abrogated subdivision (C).

7-1-75 AMENDMENT

RULE 17(C) MINORS.
The amendment, effective July 1, 1975, removed

Civ. R. 17(C) from the Civil Rules.It provided, as did
predecessor statutes, that persons eighteen years of
age or older could commence or defend actions for
divorce, annulment, or alimony in their own names
without the intervention of a guardian or a next friend.
Am. Sub. S.B. 1, 110th General Assembly, effective
January 1, 1974, lowered the age of majority from
twenty-one years to eigFtteen years for most, but not
all, purposes. Bringing or defending actions in divorce,
annulment or alimony were procedures not within any
of the exceptions. § 3109.01, R.C., the general provi-
sion on majority "... of fnll age for all purposes.." made
the provision of Civ. R. 17(C) obsolete. For that reason
it was deleted by amendment.

Law Review
Continuing work of the civil committee: 1966 Amend-

ments of the Federal Hules of Civil Procednre.
6enjamin Kaplan. 81 HarvLHev:356 (1967).

Fedeial lirile 17(a): vrill the real partv in interest please
stand? John E. Kennedy. 51 MinnLRe-v 675 (1967).

Insvemce - real pmtv in interest -loan receipts. Note.
12 Ohio St. L.J. 295 (1951).

Negotiable instruments - defenses - real puty in
interest - when applic•able. Note. 12 Ohio St. L.J.

301 (1951).

_..._Uuk-.Aviatlonrlnc^l2awns,_325 F 2d 613 (DD.C
1963). A similar result might be accomplished under
§ 2309.58, R.C., the general amendment statute
(Taylor v. Scott, 168 Ohio St. 391, [7 O.O.(2d) 243]
(1959)); however, Rule 17(A) simply states clearly that



Rule 6 LOCAL APPELLATE RULES

the caption of each brief, pleading or other paper filed
in the case.

(Effective August 1, 1995; amended eff. May 1, 2001;
amended eff. January 1, 2004; amended eff. January 1,
2010.)

Rule 7 Scheduling order

Upon receipt of the notice of appeal and docket
statement, the court wiIl issue a scheduling order of
events with respect to the appeal. The scheduling
order will be modified only upon written motion estab-
lishing good cause or pursuant to Loc.R. 21(D) [Pre-
hearing Mediation Conference Procedure]. An unex-
cused failure to comply with the scheduling order in
any respect may result in disnvssalqf the, appeal. No
scheduling order will be issued on appeals from orders
denying bail (see Loc.R. 22).

(Effective August 1, 1995; amended eff. May 1, 2001;
amended eff. January 1, 2004; amended eff. January 1,
2010.)

Rule 8 Stays; bail; suspension
of execution of sentence

All motions for stay, motions for bond pending
appeal and motions for suspension of execution of
sentence pending appeal shall be made in the first
instance in the trial court as required by App.R. 7 and
8. If any such motion is denied by the trial court, it
may be made in the court of appeals. Service shall be
made upon all other parties, and absent exigent cir-
cumstances, the motion will be decided in accordance
with Loc.R. 13.

(Effective August 1, 1995; amended -eff. January 1, 2004;
amended eff. January 1, 2010.)

Rule 9 Counsel

(A) Every notice of appeal, pleading, motion and
brief filed shall have typed or printed thereon the
name, Ohio Supreme Court registration number, ad-
dress, telephone and/or cell phone number, and e-mail
address of all counsel (or parties, if not represented
by counsel). Where a party is represented by more
than one counsel, or by a fumof attorneys, one
counsel shall be designated as having primary respon-
sibility for the appeal. Counsel so designated shall be
responsible for conducting the appeal, including the
filing of briefs and other memoranda, oral argument,
and receipt of notices and pleadings from the court
and all other parties.

(B) Counsel seeldng to withdraw shall, with a writ-
ten application showing good cause, submit proof of
service of the notice of withdrawal upon the client, and
the name and address of any substitute counsel, or, if
none, the name and address of the client.

(C) In cases where appointment of appell:
sel is necessary, such appointment shall be ;

the first instance in the trial court.

(D) Admission of an out-of-stotetof an
vice will be allowed only 0" m registered
admitted to practice in Ohio and status. Th
Supreme Court of Ohio for st te the qualific
shall briefly and succinctly It shall be f
the attorney seeking sson. the attorn
the first pleading or brief m wh3 ^30) days be:
to particip ate or at least onseeks 1y t° parti
argament if the The ^o^ may withdraw a,
oral argument.
pro hac vice at any t^e" eff. May
(Effective Augvst 1, 1995; a11e^ended eff. J:
amended efE JanuarY 1, 2004;
2010.)

Rule 10 Filing of the record

(A) If a transcriPt of procee a dinopy is to beof the :

appea]awith praecAiPe haDThe apPeaant is res
upon the court reporter' re orter and orde
for contacting the co^s and ,^ng the ti
transcript of proceeding , co^ in accordai
with the clerk of the t^^ eporter shall con
App.R. 9(B). The co of the record enume
prepare those portions made secur
the praecipe, subject to beingvho ordered t
payment of fees by the pm•tY irl the trial
script. All testimony Presented
videotape, audiotape or other like form befo:
reduced to writing m tY'anscrip
submitted as part of the record. agreed s1

(B) If a statement of evidence ^ P^suant t
is to be filed in lieu of a transcrip ^dence or
9(C) or (D), the statement of e court shall
statement approved by the t ^o within t
with the clerk of the tr of the record pur
permitted for transmission notice sha
the scheduling order. A Loc.R. 5 of a e
filed with the clerk of the cou State ent
statement of evidence or agreed
filed pursuant to APp^R, 9(C) or (D)•al court a^

tri(C) Extensions of time by
of appeals. for causin

(1) The appellant is responsible
transn issio of the record and for ethis
extensions as are necessary to d schar the cler

bility. The appellant shall^yl^nsion obtai;
court of appeals a copY o
the trial court. end the

-(2) The trial court s^n an
ondt ei

ea't
g'hty (g^ d3

transmitting the record bof appe^ and the
the fii ng of the notice an order of the tr
appeals will not reco E^nsions of time for t
purporting to do so.



LOCAL APPELLA
Rule 11

(g) Argument.
The argument shall comprise the

main body of the briefnaends soflereo^ andiisu e^ pre-
tently with the assign
sented for review set forth in the table of contents.
See Section (B)(1) above. The assignments of errorr
and issues presented for review shall be fully set forth
verbatim as in the table of contents. The argument

under each assignment
of error and issue shall be

organized aecordingly. recisely the
ssert pll anment of error sha ellee's bxi 'gass s or appEach (2) A cross-appellant

matter in which the trial court is alleged to have include these items it' they are the same as those k
erred, e.g., THE TRIAL COURT ERRED IN attached to the appellant's brief. If any of these ^
OVER-RULING APPELLANT'S MOTION TO ments are handwrtten and not clearly legible, a

hand-th
O^OS

edocunot be set typed eopy must be attached in addition toshallOrSUPPRESS assi m0ent of err
DENCE. An gT Rule V ^tten copy.
forth as a proposition of law as envisioned by lemental Authority. If counsel wishes to
of the Rules of Procedure for the Supreme Court of
Ohio. Such a statement is wholly inappropriate at (E) Supp
this appellate level. Assignments of error filed by an present or call the court's attention to additional au-

ursuant
brief to in R.C.response to

2505.22 theshall be filed
assignments

with thorities not discussed in the briefs, a notice of supple-
of inenta] authority shall be filed with the court and

appellee pt,y^e appellee's served upon opposing counsel at the earliest possible
ceptional circumstances, a no-

error raised in the appellant's brief. o ortunity. Absent ex when
The argv pp lementa] authority shall be filed onlyment portion of the brief shall include tice of supp

could not, with due diligence, have been aware
to the portion of the record before the court counsel additional authority at the time the brief was

citationson appeal wherein the lower court committed the of the

t
filed.error complained of, e.g.l^^ Be rn ^onf or summary

plaintiff-app . 50, p. (F) Place of Filing. All briefs shall be filed with
overrulingjudgment (T.p. 25)," or "(opinion and entry, T.d the clerk of the court of appeals for the county from
g)++ which the appeal is being taken. Briefs cannot be

filed at the court's central office in Middletown.
(4) Conclusion. The conclneion shall briefly snm- Failure to ComplY• Failure to comply with the

nt and state the precise relief result in the brief ormarize the argume (G)
sought on appeal. requirements of this rule may cken

notice of supplemental authority being stri on
(C) Citations. All citations to reported Ohio cases and/or dismissal of the appe^•ontes

d

,psuamotion orin briefs or memoranda shall recite the e available), E^ective August 1, 1995; amended eff. May 1, 2001;h8r
and page of the official Ohio report, ( anuary 1, 2004; amended eff. January 1,
and the Ohio Supreme Court web citation (where amen( ded eff. J

Home, Inc. v. Fifth 2010rsin )N g .u
available), e.g, Myocare

Tltird Bank,
98 Ohio St.3d 545, 2003-0hio-2287; State

Oral argument3d 12, 2003-Oh o-2419; State
Rule 12Ohio St.v. Watkins, 99 . No oral argu

v. Schmidt,
123 Ohio Misc.2d 30, 2002rOhio-7462. for Oral A?'^ mentby

Citations to United'States Supreme Court cases shall (A) will be
Request

heard on any apo 1
ral arg'

unless
ument

requested
may beappear with citations to United States Reports and ment

counsel for either p ment in the
paraIlel citations to the United States424 U.S. 693, 96 requested by filing a request for argu
Reporter, e.g., Paul v. Davis (1976), 425 U.S. 985, 96 clerk's office within the time provided for the filing ofuest for oral arKn-d (1997)ie , Ohio ellant's reply brief. The reqS.Ct. 1155, rehearing den the appellant's leading and not?t

d
p

S.Ct. 2194. Cases that the OhioSupeme ment shall be filed as a sepononearreporter and do not appear to any brief, notpeeent oral argumentf the'v
Court website shall be cited ^a^son wsApp^te No party fails to appear to p osing`)
Beagle

(Mar. 1999), ment on behalf of the opP ,
Colu'%al:-us (Nov. 14, 1991), ,.,,,irtshall hear argu ^e ;* so desn'est may 'll I.,

party, if present. The courCA98-03-017; Justlee v. 9591AP-675, 1991 WL 2449961 t in any case.N
9

o. oral argamenFranklin App. (Apr. 26, Oral argumenlinger v. Bd of Allen Cty. Commrs.
requ re

1-94-84 1995 WL 2A3438, 1995 Ohio (B) Length of Oral Argument.
utes per side. f^N io. nAllen App. ..App.Lexis 1974. shall be limited to fifteen (15) m

those cases where counsel deems additional time r e..",

(D) Appendices. argument is needed, counsel shall file a motioon ndg;
forth the grf shall ttingq^ting the additional time se

(1) Every appellant's or crfollo^ntng ^e
have attached thereto a copy of the 158 _ Iq

(a) The final appealable entry or order;
(b) All entries or orders which are the basis of

any assigned error;
(c) All trial court, magistrate or arbitration deci-

sions or opinions explaining the basis for an entry

or order in either (a) or (b);
(d) All ordinances, 1oca1 rules and regalations

that are in themselves den consideration inl onneee-
be ig yof error or are to

tion wnn any .,,a F
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Rule 16
TWELFTH DISTRICT

yupon which hthe madditional
shalllfile a response withinaten

opposing
(10) days.

(C) Supplemental Authority. A notice of supple-

mental authorityR. 21(H) and Loc.R. ll(F).^ment as
provided by App. 2001;
(Egective August 1, 1995; amended eff. May 1,
amended eff. January 1, 2004; amended eff. January 1,

2010.)

Rule 13 Motions and memoranda

(A) Content. AR motions must be in writing. All
motions must be served upon opposing counsel, or
upon the opposing party if not represented by counsel,

' h oof of service with the clerk of thert

tsansmission in compliance with the local ru ^ ee
e

pand filed wi
court of appeals. Every motion shall set forth in
detail the relief requested, and shall be accompanied
by a memorandum setting forth the reasons and au-
thorities that support gra7iting the requested relief.
Every motion and response shall have typed or print-
ed thereon the name, Ohio Supreme Court registra-
tion number, address, telephone and/or cell phone
number, and e-mail address of counsel, or the party
filing the motion or response if not represented by
counsel. Any party opposing a motion shall file a
written response within ten (10) days or as otherwise
permitted by the court or the Ohio Rules of Appellate

Procedure.
(B) Number of Copies/place of Filing. The origi-

nal and one additional copy of all motions and memo-
randa shall be filed with the clerk of the court of
appeals in the county from which the appeal is being
taken. No filings of any nature can be made at the
court's central office in Middletown.

(C) motions b he ruloe ud^upoen

without oral arguxnent , except wh
quests such argument and notifies counsel to appear.

(D) Filing by Facsimile or Other Electronic

:Transmission. The filing of pleadings not requiring a
s,eeurity deposit pursuant to Loc.R. 2 may be accom-
,plished by telephonic facsimile or other electronic

I of the

clerk of the court of appeals for the county w er
appeal is pending.

1995; amended eff. May 1, 2001;t 1f ti A ,ugus^:T veec
amended eff. January 1, 2004; amended eff. January 1,

2010.)

time sought to be extended has expired will generally

not be granted.

(B) AIl motions for extension of time shall state
whether the court has previously granted the movant
an extension of time in the case, and the length of the
extension of time that was previously granted.

(C) See Loc.R. 10(C) for additional requirements
regarding extensions of time for transmitting the rec-

ord.
(Effective August 1, 1995; amended eff. May 1, 2001;
amended eff. January 1, 2004; amended eff. January 1,

2010.)

Rule 15 Failure to prosecute

The following shall be deemed good for
missal of an appeal pursuant to App.R. 3(A), lO, or

18(C):
(A) Failure to file a docket statement as required

by Loc. R. 4.
(B) Failure to file with the notice of appeal the

appropriate filings required by App.R. 9(B).

(C) Failure to timely order in writing from the
court reporter any necessary transcript of proceed-
ings, or to timely file any necessary statement of
evidence or agreed statement pursuant to App.R. 9(C)
or (D), or a notice that no transcript or narrative
statement will be filed as required by Loc.R. 5.

timely transmit ed to the clerk of this e ourtpeal to be

(E) Failure to timely file a brief and assignments of
error presented for review.

... (F) Any other non-compliance with the appellate
rules or the rules of this court.

For any failure to comply with the appellate rules of
procedure or the rules of this court, the court may, at
its discretion, dismiss the appeal or issue a show cause
order directing the party to show cause for the failure

-to comply.
(Effective August 1, 1995; amended eff. May 1, 2001;
amended eff. January 1, 2004; amended eff. January 1,

2010.)

Rule 16 Judgment entries; reconsideration

A) Decisions of the court will be announced by way(
usually accompanied by an opin-ent entryd ,gmof a 7u

Rule 14 Extensions of time ic .... . d-asaan. Upnn fihng. of the judgment enry,
(A) Except as provided in Loc. R. 21(D) [Prehear- the time for appeal to the Supreme Court of Oriio wiil

f begin to run.ngMediation Conference], applications to the court o
14ppeals for extensions of time to file briefs and other R. 26 (A), applications for re-
;nlotions and memoranda shall be made by written (B) Pursuant to App.

which sets consideration in appeal cases may be filed within tenerd H ,um owevon and supported by a memoran
1rkhfacts demonstrating good cause for the exten- (10) days after the judgment entry is filed.
[on. Motions for extensions of time filed after the the filing of an application for reconsideration does not
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