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STATEMENT OF THE CASE

Ohio Edison Company, The Cleveland Electric Illuminating Company, and The

Toledo Edison Company (collectively, the "FirstEnergy Utilities") file the within brief as

Amici Curiae urging reversal of the Opinion and Orderl of the Public Utilities

Commission of Ohio ("Commission") upon grounds related to the assertion of error on

the cross-appeal of Columbus Southern Power Company ("CSP") ").Z The error asserted

in CSP's notice of cross-appeal provides:

It was unlawful and unreasonable for the Commission to conclude
that R.C. 4928.143(F) provides ample direction to reasonably
apply the statute in this case and that the concept of "significantly
excessive earnings is not fundamentally different from concepts
the Commission regularly decides under Ohio statutory provisions
for utility regulation." Order, pp. 9-10; Entry on Rehearing, p. 4.
Section 4928.143(F) of the Ohio Revised Code is
unconstitutionally vague in that it fails to provide CSP with fair
notice, or the Commission with meaningful standards, as to what is
intended by "significantly excessive earnings." (Notice of Cross-
Appeal of CSP.)

That assertion of error is essentially captured in CSP's Proposition of Law No. 4 that

states:

R.C. 4928.143(F) is void and unenforceable because it is
impermissibly vague and fails to provide electric distribution
utilities with fair notice, or the Commission with meaningful
standards, as to what is meant by "significantly excessive
earnings."

(CSP Br. at 2.) As Amici, the FirstEnergy Utilities do not expressly support the position

of any party.

'-Iyrthe-Alhatter-ofthe ^Tr^, icu er of^olarrd us S^utlu r v̂w^ ^or pa y an^ Slhio- -

Power Company for Administration of the Significantly Excessive Earnings Test under

Section 4928.143(F) Revised Code and Rule 4901:1-35-10 Ohio Administrative Code

("CSP Case"), Case No. 10-1261-EL-UNC, Opinion and Order (Jan. 11, 2011); Industrial

Energy Users-Ohio ("IEU") Appx. at 34-71.
2 As distinguished from the issues raised in the initial appeals of Ohio Energy
Group/Ohio Consumers' Counsel and the Industrial Energy Users-Ohio.
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The precise question addressed herein is whether the Commission utilized criteria

that exceeded those permissible under the Ohio Revised Code in determining whether

CSP's eamings under its Electric Security Plan ("ESP") were "significantly excessive"

within the meaning of R.C. 4928.143(F). The FirstEnergy Utilities submit the answer to

that question is in the affirmative.

The FirstEnergy Utilities are electric light companies and electric distribution

utilities ("EDU") within the meaning of Title 49 of the Ohio Revised Code and are,

therefore, public utilities subject to the jurisdiction of the Commission. Like cross-

appellant CSP, the FirstEnergy Utilities' existing charges for utility service are, at least in

part, established by the Commission's approval of an ESP pursuant to R.C. 4928.143.

The same is also true for the other Ohio EDUs regulated by the Commission3. As a

result, the FirstEnergy Utilities, as well as the other Ohio EDUs, are subject to the annual

review required under R.C. 4928.143(F) for the determination whether, for the prior

calendar year, they had "significantly excessive eainings" under their ESPs. If, under this

significantly excessive earnings test ("SEET"), the Commission finds that such

significantly excessive eainings have occurred, the Commission can order that the EDUs

return them to customers. Accordingly, the Commission's interpretation and application

of R.C. 4928.143(F) will affect all of the regulated EDUs in the, state, including the

FirstEnergy Utilities, in their future annual SEET reviews.

The importance of the Commission's decision was that it was the Commission's

^ `- •'i^app'. ^at virG: itsrit-rretatiei^of^G -4tQ2^? 4?I_Fl^IrSt-(3pl`lOrlun3 i,r
_.--tyi0-d1'tn:iiia^t ^i . - -

3 Duke Energy Ohio, Inc., Dayton Power & Light Company, and CSP's affiliate, Ohio

Power Company.
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an annual SEET review.4 For the reasons that follow, the FirstEnergy Utilities submit

that it did so erroneously. Therefore, this case is significant in that it provides the first

opportunity for the Court to review and correct the Commission's error, providing

guidance for future application of R.C. 4928.143(F).

STATEMENT OF FACTS

The 2008 enactment of Amended Substitute Senate Bill No. 221 ("S.B. 221")

created a framework under which each of the EDUs in the state implemented an ESP,

approved by the Commission.5 In doing so, each of them became subject to a mandatory,

annual SEET review. Just as the mechanism of the ESP was an entirely new creation of

the General Assembly, so was the concept of SEET. The Commission itself, on brief,

acknowledges the concept as "novel" and there has been, considerable controversy

regarding its application. (Commission Br. at 4.) As CSP correctly observes, "[t]he

4 Although other EDUs, including the FirstEnergy Utilities, filed applications before the
Commission in 2010 initiating their annual SEET reviews for the annua12009 periods,
those cases were resolved by Stipulations among parties to the proceedings which
recommended a detennination that the EDUs' earnings in that period were not
"significantly excessive." The Commission accepted those Stipulations and entered
Orders adopting their recommended findings. In contrast, the SEET filings for CSP and
its affiliate, Ohio Power Company, were fully litigated and resulted in the Opinion and
Order from which the appeals and cross-appeal have been taken. (See CSP Case,

Opinion and Order; IEU Appx. at 34-71.)
5 The Commission's Opinion and Order in the CSP Case as well as the Commission's
Finding and Order in Case No. 09-786-EL-UNC ("SEET Investigation Case"), provide a
discussion of the history and development of SEET. See CSP Case, Opinion and Order

at 2-4; IEU Appx. at 35-37 and In the Matter of the Investigation on the Development of
the Significantly Excessive Earnings Test Pursuant to SB 221 for Electric Distribution

Uaiiities., Case3do 09=06-EL33v'G (--SEET§ vestigatio ding -ar:d-Order-at

3-7 (June 30, 2010).; CSP Appx. at 3-7. Likewise, the Court's decision in Ohio

Consumers' Counsel v. Pub. Util. Comm., 128 Ohio St. 3d 512, 2011-Ohio 1788, 947
N.E. 2d 655, ¶¶ 2-6, provides a background as to the circumstances of enactment of S.B.
221 of which SEET was an integral component, albeit not one at issue in that case. The
FirstEnergy Utilities also concur in the Statement of Facts set out in CSP's Brief. (CSP
Br. at 2-4.)
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meaning of the SEET has confounded the Commission, the EDUs and the customer

advocates since its enactment." (CSP Br. at 2.)

Interpretation of the standards for evaluating SEET began with litigation over the

interpretation of R.C. 4928.143(F) in the initial ESP approval cases for the individual

EDUs. Although the Commission ultimately approved ESPs for each of the state's

EDUs, most of the questions of interpretation of the SEET provisions of the statute went

unresolved in those initial ESP cases.

In order to address the unresolved SEET issues, the Commission initiated a

generic proceeding In the Matter of the Investigation on the Development of the

Significantly Excessive Earnings Test Pursuant to SB 221 for Electric Distribution

Utilities., Case No. 09-786-EL-UNC ("SEET Investigation Case"). The SEET

Investigation Case was initially framed to direct interested stakeholders to address a

series of interpretive questions posed by the Commission at a workshop facilitated by the

Commission's Staff. SEET Investigation Case, Finding and Order at 3; CSP Appx. at 3.

The Commission's Staff was thereafter directed to develop and file its Recommendations

with respect to the issues addressed at the workshop. Following development of the Staff

Recommendations, the Commission directed the interested parties to file comments and

reply comments with respect to those Recommendations. Finally, following the

comment and reply period, the Commission took the unusual step of scheduling a public

question and answer session, held before the entire Commission, in which the participants

-viro--filcd-carnments6- wtral'u7liurtfrer-addre3s-thE3EEi-issilcs and- risp3:.u to-the

Commissioners' inquiries. At the end of this multi-month process, the Commission

6 Including the FirstEnergy Utilities.
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issued a Finding and Order in which many of the issues that it had framed for

consideration in the SEET Investigation Case still remained unresolved, instead being

deferred to "be determined based on the reasonable judgment of the Commission on a

case by case basis" (i.e. in the future annual SEET reviews for each of the EDUs.) Id. at

29; CSP Appx. at 29.

What is most striking about the Finding and Order in the SEET Investigation Case

is not that it failed to resolve outstanding issues regarding the SEET analysis - the very

reason the Commission opened the case in the first place - but that the Commission, sua

sponte, chose to expand dramatically the scope of the SEET analysis set out in the statute.

The Commission did not clarify the mechanics of the analysis mandated in the statute,

which had been the subject of attention through the ESP approval cases of each the EDUs

and, subsequently, the focus of the SEET hivestigation Case. Instead, the Commission

chose to create an additional, entirely new set of its own subjective criteria, not suggested

in the statute and not previously raised by or discussed by the interested stakeholders.7

The Commission's list of new factors for consideration in a SEET review is as

follows:

[T]he Commission will give due consideration to certain factors,
including, but not limited to, the electric utility's most recently authorized
return on equity, the electric utility's risk, including the following:
whether the electric utility owns generation; whether the ESP includes a
fuel and purchased power adjustment or other similar adjustments; the rate
design and the extent to which the electric utility remains subject to

^Th^Cornrnissiori'sirervly^dentifred"faetor^vere rct^romulgate^as fn:^naF-
regulations. Rather, the EDUs were simply directed to include information regarding
them in the future SEET review filings. In their application for rehearing upon the
Connnission's SEET Investigation Case, the FirstEnergy Utilities asserted that the
Commission's new criteria were unreasonable and unlawful. The Conunission denied
that application in its Entry on Rehearing. SEET Investigation Case, Entry on Rehearing

at 12 (August 25, 2010); FirstEnergy Utilities Appx. at 31.
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weather and economic risk; capital commitments and future capital
requirements; indicators of management performance and benchmarks to
other utilities; and innovation and industry leadership with respect to
meeting industry challenges to maintain and improve the competitiveness
of Ohio's economy, including research and development expenditures,
investments in advanced technology, and innovative practices; and the
extent to which the electric utility has advanced state policy.

SEET Investigation Case, Finding and Order at 29; CSP Appx. at 29.

In CSP's first annual filing for a SEET review under its ESP, which gives rise to

the appeal and cross-appeal here, the Commission unlawfully and unreasonably applied

these new criteria to the SEET review process.8 It is these newly created criteria,

invented by the Commission in the SEET Investigation Case and first applied in its

Opinion and Order in the underlying case, to which this brief is addressed.

g The Commission overlay its new factors on the statutory SEET analysis as follows.
First, as required by the statute, the Commission determined the return on equity
benchmark for the selected group of companies having comparable risk at 11%. (CSP

Case, Opinion and Order, at 21; OEG/OCC Appx. at 29.) The Commission next
determined what it termed the "starting point" for determining the threshold above which
earnings would be "significantly excessive" by increasing the mean of the comparable
group with a 50% adder ((11%) + (50% of 11%) = 16.5%). (Id. at 25; OEG/OCC Appx.
33; Commission Br. at 12-13.) Then, following an evaluation of its new criteria, it chose
to "adjust" the threshold upwards from 50% to 60% ((11%) + (60% of 11%) = 17.6%).

(CSP Case, Opinion and Order at 25 - 27; OEG/OCC Appx. at 33-35.) Thus, the
increment of CSPs ESP earnings greater than 17.6% were considered "significantly
excessive" and subject to return to customers.

In the instant case, the Commission's application of its own criteria benefitted
CSP in that the Commission's reliance on its additional factors raised the threshold at
which it would consider earnings to be significantly excessive, and, in tarn, reduced the
amount of such significantly excessive earnings that were subject to return to CSP's
customers(had the threshold remained defined by the 50% adder). In any given SEET
review, however, the Commission's evaluation of these new factors could produce an
opposite result, thus increasing the amount of the potential return of the utility's prior
per' od-earningsto -customers.

The Ohio Partners for Affordable Energy (OPAE), a party in the proceeding
below, criticized the Commission's use of these criteria as part of the SEET analysis in its
own application for rehearing in CSP's SEET Case. (CSP Case, OPAE Memorandum in
Support of Application for Rehearing at 8-12 (February 10, 2011); FirstEnergy Utilities
Appx. at 8-12.)The Commission denied OPAE's application for rehearing. (Id., Entry on

Rehearing at 6-9 (March 9, 2011); OEG/OCC Appx. at 58-61.)

{01312563.DOC;4 } 6



ARGUMENT

PROPOSITION OF LAW NO.1.

The Commission unlawfully and unreasonably applied R.C. 4928.143(F) in a
manner inconsistent with the express statutory language

The Commission unlawfully and unreasonably applied R.C. 4928.143(F) in a

manner inconsistent with the statute's own express language. In distinction to CSP's

assignments of error in its notice of cross-appeal and addressed in its Proposition of Law

No. 4 in its Brief, the FirstEnergy Utilities do not assert that R.C. 4928.143(F) is

unconstitutionally vague or that it was unlawful and unreasonable for the Commission to

conclude that R.C. 4928.143(F) provides ample direction to reasonably apply the statute

in this case. Rather, the FirstEnergy Utilities submit that the Commission unlawfully and

unreasonably disregarded the express direction that is in the statute regarding how the

Commission determines whether significantly excessive eacnings exist.

R.C. 4928.143(F) provides in pertinent part:

With regard to the provisions that are included in an electric security plan
under this section, the commission shall consider, following the end of
each annual period of the plan, if any such adjustments resulted in
excessive earnings as measured by whether the earned return on common
equity of the electric distribution utility is significantly in excess of the
return on common equity that was eacned during the same period by
publicly traded companies, including utilities, that face comparable
business and financial risk, with such adjustments for capital structure as
may be appropriate. Consideration also shall be given to the capital
requirements of future committed investments in this state.... In making
its determination of significantly excessive earnings under this division,
the commission shall not consider, directly or indirectly, the revenue,

- --e^s-,ci-eaYmngsoiarry af1q ' ate crrparenfca..ipany. -

The statute is explicit. In determining whether significantly excessive earnings

exist, the statute directs the Commission to make a comparison between the return on
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equity eamed for the prior annual period by the electric utility under review and a group

of publicly traded companies having comparable risk characteristics (adjusting as

appropriate for capital structure). A single additional factor is articulated by the General

Assembly for the Commission to consider in making its determination - "the capital

requirements of future committed investments in this state."

The Commission, however, rather than making a SEET determination consistent

with the strict criteria expressly set out in the statute, erroneously and unlawfully

departed from them, choosing instead to embellish the General Assembly's language by

adding a diverse potpourri of new factors of its own selection to consider in its SEET

review. As discussed above, those new factors first arose in the SEET Investigation Case

Finding and Order, but had not been applied in the actual annual SEET review for any

EDU until the Opinion and Order below. Expressly relying upon its Finding and Order in

the SEET Investigation Case, the Commission reiterated and applied these new factors,

stating:

In regards to the determination of the SEET threshold, in 09-786, a
number of commenters requested a "bright line statistical analysis test for
the evaluation of earnings." While the Commission agreed that "statistical
analysis can be one of many useful tools," we declined to adopt such a
test. We concluded, instead, that "significantly excess[ive] [sic] should be

determined based on the reasonable judgment of the Commission on a
case-by-case basis." Our Order noted the significant variation among
Ohio electric utilities and went on to identify specific factors which the
Commission would consider in its case-by-case analysis.

[T]he Commission will give due consideration to certain
factors, including, but not limited to, the electric utility's
rYI6St^ly-^lc l7`lho^iZel`'^rettuii^ii equity, the el£etr.ce..

utility's risk, including the following: whether the electric
utility owns generation; whether the ESP includes a fuel
and purchased power adjustment or other similar
adjustments; the rate design and the extent to which the
electric utility remains subject to weather and economic

{01312563.DOC;4 } 8



risk; capital commitments and future capital requirements;
indicators of management performance and benchmarks to
other utilities; and innovation and industry leadership with
respect to meeting industry challenges to maintain and
improve the competitiveness of Ohio's economy, including
research and development expenditures, investments in
advanced technology, and innovative practices; and the
extent to which the electric utility has advanced state
policy.

(CSP Case, Opinion and Order, at 23-24; OEG/OCC Appx. at 31-32.)

As a general proposition the FirstEnergy Utilities do not disagree with the

Commission's observation that "[t]he General Assembly has directed the Commission to

utilize its experience and technical expertise in deciding a broad range of ratemaking

issues." (Id. at 10; OEG/OCC Appx. at 18.) Deference to the Commission's experience

and expertise, however, is not unlimited and certainly does not go so far as to permit the

Commission to add to or to change the scope of the statute. "The commission, as a

creature of statute, has and can exercise only the authority conferred upon it by the

General Assembly." Tongren v. Pub. Util. Comm., 85 Ohio St. 3d 87, 88, 1999-Ohio-

206, 706 N.E.2d 1255. The result of the Commission's ultra vires exercise below is to

add to and, thus, exceed substantially the criteria intended by the General Assembly to be

considered in the SEET analysis. This is improper for several reasons.

A. The Commission's application of the statute violates established
principles of statutory construction.

First, the Commission's application of the statute violates established principles

of statutory interpretation. R.C. 4928.143(F), quoted above, starts with the articulation of

a general process for making a comparison of the utility earnings with the earnings of

companies bearing comparable risk to ascertain whether the utility's earnings are

"significantly excessive". The statute then provides that one additional factor - the

{01312563.DOC;4 1 9



capital requirements of future committed investments in Ohio - shall be considered by

the Commission in the determination as to whether significantly excessive earnings exist.

Importantly, it is the only such additional factor specified by the General Assembly.

Inclusio unius est exclusio alterius (the expression of one thing is the exclusion of

another) is a fundamental principle of statutory construction and is applicable here. State

ex rel. Butler Twp. Bd of Trustees v. Montgomery Cty. Bd of Commrs., 124 Ohio St.3d

390, 2010-Ohio-169, 922 N.E.2d 945, ¶21.

hi specifying that the Commission is to consider this one additional element in the

significantly excessive earnings determination, the statute precludes the Commission

from relying on the potpourri of other discretionary, subjective factors which it listed in

the Finding and Order in the SEET Investigation Case and applied in CSP's case here.

The Commission committed error when it did so.

B. The Commission's application of R.C. 4928.143(F) is contrary to this
Court's interpretation of the statute

The Commission's approach below flies in the face of the rationale expressed by

this Court in Ohio Consumers' Counsel v. Pub. Util. Comm., 128 Ohio St. 3d 512, 2011-

Ohio 1788, 947 N.E. 2d 655 ("Consumers' Counsel 2011"). hi that recent case, this

Court rejected the broad interpretation of R.C. 4928.143 urged by the Commission,

instead adopting a less expansive construction of the Commission's authority.

Specifically, the Court unanimously held that the Commission had no discretion to add

categories of cost recovery in an ESP beyond those types that were expressly provided

for in the statute. Consumers' Counsel 2011 at ¶35. In so doing, the Court dismissed the

Commission's argurnent that the items explicitly listed in the statute were only

"illustrative" of what the Commission could choose to include in an ESP, stating:

{01312563.DOC;0. ) 10



The plain language of the statute controls, and this interpretation leads to a
reasonable result. However, the [Commission's] interpretation would
remove any substantive limit to what an electric security plan may contain,
a result we do not believe the General Assembly intended.

Id. at ¶34. The Court's direction in Consumers' Counsel 2011 - a case that examined the

statutory parameters under SB 221 - is directly applicable here. In R.C. 4928.143(F) the

General Assembly determined - and stated - that for the SEET, a comparative analysis of

the electric utility with a group of comparable risk companies would be undertaken and

that one specific additional factor is to be considered by the Commission. The General

Assembly set the statutory bounds of the SEET determination. The Commission,

however, instead chose to add its own list of additional factors to the mix and

additionally, implied that it reserved the right to add still more. This effectively removed

"any substantive limit" to the Commission's determination under SEET, a result contrary

to this Court's direction in Consumers' Counsel 2011. The Court's rationale for, and the

constraint imposed on the Commission's attempt to expand the legislative list of

categories of cost recovery in Consumers' Counsel, requires the same result here with

respect to SEET.

It is apparent that any application of the Commission's added factors in a SEET

analysis can become highly subjective and uncertain, and would offer little, if any,

precedential guidance as to future application.9 Consideration of these factors, which in

themselves are subject to interpretation, would make the SEET analysis potentially so

9 The absence of such direction for future application is a flaw that Cross Appellant CSP
argues rises to the level of constitutional infirmity. (CSP Br at 22-23.)
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subjective as to be completely arbitrary.10 Moreover, the Commission expressly states

that its list of factors is by no means all inclusive and that it may, at its choosing, add

even more, although now unknown, factors in the future. SEET Investigation Case,

Finding and Order at 29; CSP Appx. at 29. As in Consumers' Counsel 2011, such

unchecked discretion cannot be what the legislature intended.

C. The Commission's reliance upon extra-statutory criteria in its SEET
analysis is not iustified based upon the scope of discretion afforded
the Commission under the Revised Code to determine the "fair and
reasonable rate of return" in a ratemaking proceeding.

The Commission also appears to justify its reliance on its new criteria in

analogizing the SEET determination to the more familiar determination of the allowed

rate of return in a traditional base rate proceeding brought under R.C. 4909.18.

These concepts are not new or novel and have been traditionally applied in
the regulatory ratemaking process. Federal Power Commission v. Hope

Natural Gas Co, (1944), 320 U.S. 591.

Moreover, the fact that there may be disagreement about how to define
and apply this benchmark is not new. Parties frequently present the
Commission with different views about a utility's return on common
equity.

(Opinion and Order at 10; OEG/OCC Appx. at 18.)

Certainly there are some similarities between the underlying analytical

methodology applied in determining the allowed return on common equity in a

ratemaking proceeding and a SEET analysis. Moreover, there is nothing remarkable

about the fact that the Commission will resolve disagreements among the parties in both

10 Not only is this an inappropriate regulatory outcome, but it is one that has the likely
consequence of increasing costs to customers as the uncertainty in application of the test
is likely to be viewed as increasing regulatory risk and, in turn, the utility's cost of capital,
a cost which, ultimately, is passed on to its customers. See Ohio Consumers' Counsel v.

Pub. Util. Comm.. (1983) 6 Ohio St.3d 405, 453 N.E.2d 584.
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situations. However, the important distinction is that the scope of the statutory discretion

afforded the Commission in the two situations is quite different.

In the rate case context, the sole statutory direction is provided by a brief

statement in R.C. 4909.15(A)(2) that requires the Commission determine:

"the fair and reasonable rate of return on the valuation" [of the property
used and useful in rendering utility service]

That is it - the totality of the statutory direction. From there, the Commission is

obviously given broad discretion in determining what is "fair and reasonable", albeit to

be guided by precedent and constrained by the long-established constitutional criteria of

Federal Power Commission v. Hope Natural Gas Co (1944) 320 U.S. 591, a case the

Commission cited in its decision in the underlying case, and Bluefield Water Works v.

West Virginia (1923) 262 U.S. 679, 692. (Opinion and Order at 10; OEG/OCC Appx. at

18.)11

1^^ls^^^T 15n^s^gat^sm Case rnd ra^ and- Order-at 19, ro,s^p Appx-at t 2__ThP

Court has had prior occasions to review the Commission's determination of "fair and
reasonable return." See e.g., Cincinnati Bell Tel. Co. v. Pub. Util. Comm., ( 1984) 12
Ohio St.3d 280, 466 N.E.2d 848 Ohio Consumers' Counsel v. Pub. Util. Comm.. (1980)
64 Ohio St. 2d 71, 79, 413 N.E.2d 799, 804 ("By omitting a specific formula in R.C.
4909.15 for determining an appropriate rate of retum, the General Assembly has vested
the commission with broad discretion.")
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The explicit statutory constraints for a SEET determination are different, in

addition to being both more extensive and more explicit.12 For a SEET determination,

R. C. 4928.143(F) states that the Commission is to determine if the provisions of an ESP

resulted in excessive earnings as measured by:

• Whether the earned return on common equity of the EDU is significantly in
excess of that earned during the same period by companies having comparable
business and financial risk (with appropriate adjustment for capital structure);

• Consideration given to the capital requirements of future committed investments

in this state; and

• No consideration, directly or indirectly, given to the revenue, expenses, or
earnings of any affiliate or parent company.

The Commission acknowledges as much in the Opinion and Order in the underlying case:

Contrary to AEP-Ohio's argument, Section 4928.143(F), Revised Code,

provides a clear benchmark for identifying "excessive earnings." For
example, the statute defines earnings as excessive " as measured by
whether the earned return on common equity of the electric utility is
significantly in excess of the return on common equity that was earned
during the same period by publicly traded companies, including utilities,
that face comparable business and financial risk." Additionally, the statute
directs the Commission to make "such adjustments for capital structure as
may be appropriate" Further, the Commission is to consider "the capital
requirements of future committed investments in this state." Finally, the
Commission is directed to "not consider, directly or indirectly, the

" Moreover, the discussion in the Commission's Finding and Order in the Conunission's
SEET Investigation Case demonstrates that the process for determination of a fair and
reasonable rate of return for ratemaking and the determination of SEET are
fundamentally different in other key respects: 1) the focus of ratemaking is forward
looking, attempting to capture investor expectations, while SEET is retrospective,
looking at the earnings of a prior year, and 2) the metrics used in ratemaking are market
measures whereas the SEET looks to earnings, an accounting measure. SEET

i5rvestigaiiun-Ct7s-e,rirnii..g-ar.d-0rd,^.~at 23; CSP-ApYx-at-20-. Mar€a^ er thrrp ic_

synunetry with respect to the setting of an allowed rate of return in ratemaking, i.e. in any
given future period, the utility has the opportunity or expectation to earn somewhat more,
or somewhat less, than the allowed return. In contrast, SEET is asymmetric. A utility's

prior earnings may be returned to customers if they are determined to be significantly
excessive, but there is no mechanism to augment the utility's earnings if they were
significantly deficient. Id.
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revenue, expenses, or earnings of any affiliate or parent company."
(emphasis supplied).

(Opinion and Order at 10; OEG/OCC Appx. at 18.) Inexplicably, however, the

Commission then goes on to ignore that "clear benchmark" and creates its own new

factors. In so doing, it exceeds the discretion afforded it by the General Assembly.

D. The Commission's selection of additional factors in its application of
the SEET is arbitrary and capricious and an abuse of the
Commission's discretion.

Next, even assuming, arguendo, the statute permitted the Commission to add new

criteria of its own to those specified by the General Assembly, its choice of such

additional factors is arbitrary and capricious and an abuse of the Commission's

discretion. Even a cursory review of the list demonstrates that most of the factors added

by the Commission are logically irrelevant, if not counterintuitive, to any reasonable

determination of what level of earnings should be deemed significantly excessive.

Take, for instance, that the Commission states it will consider the utility's rate

design as part of its SEET analysis. Rate design addresses the allocation of responsibility

for how, or the mechanism by which, a predetermined level of a utility's costs (i.e. a

utility's revenue requirements) are recovered from its customers. Ohio Consumers'

Counsel v. Pub. Util. Comm.., 125 Ohio St.3d 57, 2010-Ohio-134, 926 N.E.2d 261.

How does that concept bear in any way on assisting in resolving the question of whether

the amount of a utility's earnings in a prior period are "significantly excessive"?

Moreover, a utility's rates - and the rate design they reflect - require pre-approval by the

Commission before they are implemented. That preapproval is the Commission's

opportunity for review of rate design. Once that approval has been granted, the utility
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has no discretion to vary from it absent subsequent Commission approval. How then,

does it relate to the question of whether earnings resulting from an ESP were excessive?

The Comniission also indicated it will consider a variety of factors which,

essentially, touch on the state policy objectives articulated in R.C. 4928.02. Specifically,

the Commission stated it would consider:

innovation and industry leadership with respect to meeting industry
challenges to maintain and improve the competitiveness of Ohio's
economy, including research and development expenditures, investments
in advanced technology, and innovative practices; and the extent to which
the electric utility has advanced state policy.

SEET Investigation Case at 29; CSP Appx. at 29. Again, the threshold question is: what

do these factors have to do with evaluating whether the level of a utility's earnings in a

prior period are "significantly excessive" as compared with the earnings of a group of

companies of comparable risk? The FirstEnergy Utilities submit there is none.13 The

Commission considers an ESP's conformance with state policy objectives at the outset of

the process, during approval of the ESP. See Rule 4901:1-35-03, Ohio Administrative

Code; FirstEnergy Utilities Appx. at 37-47. This group of factors may appropriately be

factors under the Commission's rules for consideration whether a particular ESP is to be

adopted at all, but they no way assist in ascertaining whether a utility's earnings were

significantly excessive.

^h^F13st£-"ifergy'^3irhti^s-do-nnt^;sput2-t'nat^'or-e°n°arnp'.e;^rn^,°-par s-
factors, notably "investments in advanced technology" may fall within the statutory
directive for the Commission to consider the capital requirements for future committed
Ohio investments. The problem is that the Commission's list of new criteria includes
several factors which are outside of those directed by the General Assembly to be used in
the SEET determination. As a group, they put the Commission in the position of
exceeding the bounds of its authority.
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CONCLUSION

The FirstEnergy Utilities do not ask here that the Court venture into the statutory

province reserved to the discretion of the General Assembly. They do, however, ask that

it exercise its power to preclude the Commission from doing so. If the General Assembly

had intended the Commission to have the range of discretion the Commission asserts it

has in determining whether earnings are "significantly excessive", the General Assembly

would not have inserted the specific metric against which significant excessiveness is to

be measured (i.e. the group of comparable companies), nor would have it articulated

expressly what additional factor may be considered in the assessment (capital

requirements of future committed investments in the state). The fact that the General

Assembly provided such specific criteria leaves no room for the Commission to create an

additional list of factors from whole cloth.
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The Opinion and Order should be reversed and remanded to the Commission with

direction that the Commission reasonably and lawfully apply R.C. 4928.143(F).

Respectfully submitted,
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BEFORE 2011 FEB 10 Pt1 !-- 25THE PUBUC UTILtTIES COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southern Power Company and Ohio Power )

Puco
Company for Administration of the Sign'rficantly ) Case No. 10-1261-EL-UNC
Excessive Earnings Test under Section )
4928.143(F), Revised Code, and Rule )
4901:1-35-10, Ohio Administrative Code. )

OHIO PARTNERS FOR AFFORDABLE ENERGY'S
APPLICATION FOR REHEARING

Ohio Partners for Affordable Energy ("OPAE") hereby applies for rehearing

of the Opinion and Order issued by the Public Utilities Commission ot Ohio

("Commission") on January 11, 2011 in this proceeding concerning the application

of Columbus Southern Power Company ("CSP") and Ohio Power Company ("OP")

for administration of the Significantly Excessive Eamings Test ("SEET") made

pursuant to Ohlo Revised Code ("R.C") Section 4928.143(F) and Rule 4901:1-35-

10, Ohio Administrative Code. OPAE submits that the Commission's January 11,

2011 Opinion and Order is unreasonable and unlawful in the following particulars:

1) The Commission's Opinion and Order is unreasonable and unlawful

pursuant to R.C. Section 4928.143(F) because it rejects the

reasonable and lawful benchmark return on equ'ity ("ROE") of a

comparable group of companies for CSP of 9.58%, establishes a

comparable group ROE benchmark in a range between 10% and

11%, and then establishes an excessive ROE benchmark for CSP at

the tctp- of th^mmission's ranAS, i.e., 11 °/a. Opinion and Order at

21.

The Commission's Opinion and Order is unreasonable and unlawful

pursuant to R.C. Section 4928.143(F) because it rejects the

This is to certify that the irsges apHearing are an
aoeu.ra.te and complete regroflacticn ot a case €ile

document d.el•iv" in the regular course FEAPPX000001
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reasonable and lawful SEET threshold range of 11.58% to 13.58%

and the use of a 200-400 basis point adder to the benchmark ROE of

the comparable group of companies of 9.58% to establish

significantly excessive earnings. Opinion and Order at 24.

3) The Commission's Opinion and Order is unreasonable and unlawful

pursuant to R.C. Section 4928. i 43(F) in that the Commission tound

that "utility specific factors related to investment requirements, risk

and investor expectations" resulted in a 60% adder to the mean (Yf

the comparable group of companies, which yielded an unreasonable

and unlawful SEET threshold of 17.6%. Opinion and Order at 25-27.

4) The Commission's Opinion and Order is unreasonable and unlawful

pursuant to R.C. Section 4928.143(F) in that it excluded off-system

sales margins from the SEET analysis. Opinion and Order at 29-30.

5) The Commission's Opinion and Order is unreasonable and unlawful

because it did not make the refund required by R.C. Section

4928.143(F).

The reasons for granting this Application for Rehearing are set forth In the

accompanying Memorandum In Support.

Respectfully submitted,

Colleen L. Mooney
David C. Rinebolt
Ohio Partners for Affordable Energy
231 West Lima Street

-iniay, O"5840v-
Telephone: (419) 425-8860
FAX: (419) 425-8862
cmoonav2@golumbus.rr.com
drinebolt0ohiorrartners.orp
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

)In the Matter of the Application of Columbus
Southern Power Company and Ohio Power )
Company for Administration of the Significantly ) Case No. 10-1261-EL-UNC

Excessive Earnings Test under Section )
4928.143(F), Revised Code, and Ruie )
4901:1-35-10, Ohio Administrative Code, )

OHIO PARTNERS FOR AFFORDABLE ENERGY'
MEMORANDUM IN SUPPORT

OF THE APPLICATION FOR REHEARING

1) The Commission's Opinion and Order is unreasonable and
unlawful pursuant to R.C. Section 4928.143(F) because It rejects
the reasonable and lawful benchmark return on equity ("ROE")
of a comparable group of companies for CSP of 9.58%a,
establishes a comparable group ROE benchmark In a range
between 10% and 11%, and then establishes an excessive ROE
benchmark for CSP at the top of the Commission's range, Le.,
11%. Opinion and Order at 21.

The Office of the Ohio Consumers' Counsel, the Ohio Manufacturers'

Association, the Ohio Hospital Association, the Appalachian Peace and Justice

Network, and the Ohio Energy Group (together "Joint Intervenors") presented the

testimony of J. Randall Woolridge who computed a benchmark return on equity

("ROEB) for a group of comparable public companies and adjusted the benchmark

ROE for the capital structure of CSP. Dr. Woolridge first identified a peer group of

electric utility companies and developed a list of business and financial risk

measures for this electric utiiity group. He then identified a group of 45

comparable public companies whose business and financial risk indicators fell
--------

within the ranges of the eiectric utility group. He then computed a benchmark ROE

of 9.45% for 2009 for the group of comparable public companies and adjusted the

-3-
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benchmark ROE for the capital structure of CSP. Tr. II at 314-317. The adjusted

benchmark ROE for CSP was 9.58%.

The Commission rejected the Jolnt Intervenors' comparable group of

companies because, aocording to the Commission, it was developed from an

electric only proxy group without any direct relationship to the electric utility, and,

most sign'rficantly, again according to the Commission, produces the same

comparable group of companies for all Ohio electric utilities. Opinion and Order at

21. The Commission then accepted the Staff of the Commission's ("Staff')

comparable benchmark ROE in the general higher range of between 10 and 11%.

Opinion and Order at 20-21. The Commission then found that the benchmark at

the top of the range, 11 %, was warranted, rather than the Staff's recommended

10.7%.

The Commission should have accepted the Joint Intervenors' berichrnark

ROE of 9.45% for 2009 for the group of comparable public companies and the

adjusted benchmark ROE for CSP of 9.48%. The Joint Intervenors' witness Dr.

Woolridge started his analysis with an electric only proxy group but he also

developed a group of four business and financial risk indicators to use in screening

for a group of comparable publicly traded companies that have similar business

and financial risk characteristics to his electric utility proxy group. When the

screens were applied, it produoed another 30 companies for the comparable group

and when added to the proxy group, produced a comparable set of 45 companies.

Jt. Ex. 1 at 12-13.

The Commission's criticism of the Joint Intervenors' comparable group Is

without foundation. First, the comparable group is properly a group of companies,

including, but not all utilities, that have similar business and financial risk

characteristics of electric utilities. Oiven the distinc6ve risk profiles of public

-4-
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utilities, it is not surprising, nor is it inappropriate, that most of the comparable

companies are public utilities. Dr. Wooldridge's analysis complies with R.C.

Section 4928.143(F) because it compares publicly traded companies, including

utilities, that face comparable business and financial risks as CSP. Dr. Woolridge

also adjusted to account for differences in the financial risk between CSP and the

comparable companles, making his analysis between CSP and the group even

more comparable. The end result, a benchmark ROE for CSP of 9.58%, should

have been accepted by the Commission.

Moreover, the Commission's selection of 11%, the very top of the range of

the Commission's comparable group benchmark ROE, only serves to thwart the,

application of the SEET as a check against significantly excessive eamings by

the utility. The Commission's adoption of an ROE benchmark for CSP at the

very highest point in the Commission's range has no other purpose ultimately

than to limit the amount of eamings that the Commission considers significanHy

excessive. The proper operation of the SEET does not allow for such

transparent gaming on the part of the Commission to reduce the amount of

significantly excessive earnings that should be refunded to customers. The

Commission should grant rehearing and adopt the lawrul and reasonable

benchmark ROE of 9.45% for 2009 for the group of comparable public

companies and the adjusted benchmark ROE for CSP of 9.480/lo as

recommended and supported by the Joint Intervenors.

-5-
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2) The Commission's Opinion and Order Is unreasonable and
unlawful pursuant to R.C. Section 4928.143(F) because It reJects
the reasonable and IawfutSEET threehoid range of 11.58% to
13.58% and the use of a 200-400 basis point adder to the
benchmark ROE of the comparable group of companies to
establish significantiy excessive earnings. Opinion and Order at
24.

After he calculated the adjusted benchmark ROE for CSP of 9.58%, the

Joint Intervenors' witness Dr. Woolridge added an ROE premium (200-400 basis

points) to establish the SEET threshold ROE. Setting the SEET threshold at 200

basis points over retums of comparable companies is consistent with the

Commission's adoption of a 200 basis point safe harbor for the SEET. Above the

200 basis point safe harbor, the earnings are excessive. The SEET threshold

ROE for CSP is in the range of 11.58% (200 basis points above 9.58%) to

13.58% (400 basis points above 9.58%). Earnings above 11.58% or 13.58%

should have been considered significantiy excessive. Tr. II at 314-317; Joint

Intervenors' Ex. 1 at 23; Joint Intervenors' Ex. 1A atJRW-7. CSP's eamed

return on equlty of 20.84% is clearly far outside the range and clearly significantly

excessive.

Just as the Commission rejected the Joint Intervenors' development of the

comparable group of companies, the Commission also rejected the Joint

Intervenors' SEET threshold range of 11.58% to 13.58%. The Commission did not

believe that the use of a 200-400 basis point adder to the benchmark ROE of the

comparable group of companies was "optimally related to the purpose of the

SEET." Opinion and Order at 24. This was determined in spite of the fact that the

Commission itself established the 200 basis point safe harbor provision for the

SEET.

-6-
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Instead of using the 200-400 basis point adder, the Commission followed

the position taken by Its own Staff, which recommended that the threshold ROE be

expressed as a percentage of the comparable group companies' ROE. Staff

advocated a 50% adder to the comparable group of companies' ROE to establish

the SEET threshoid. The Commission found that the Staff s use of a percentage of

the average of comparable companies more appropriately related to the purpose of

the SEET. This is apparently because the Commission does not view the purpose

of the SEET to be a protection of consumers against a utitity's sign'rficantiy

excessive earnings. The Commission found that while the SEET Is to be a

statutory check on rates that result in excessive eamings, the Commission was

also concerned that the utifity operate successfully, maintain financiai integrity,

attract capital and compensate its investors for the risk assumed. Opinion and

Order at 25. The Commission found that the StafPs proposal created "symmetry"

with the Commission's obligations to the utility.

The intent of the SEET is to protect consumers against slgnificantiy

excessive eamings by a utility. R.C. 4928.143(F). Ignoring the purpose of the

statute, the Commission actually thwarted its purpose and intent to protect

consumers. The Commission transparently went out of its way to protect the

utility lrom the statutoriiy required refunds. The Commission should grant

rehearing and find that the SEET threshold ROE for CSP is in the range of

11.58% (200 basis points above 9.58%) to 13.58% (400 basis points above

9.58%). Earnings above 11.58% or 13.58% should have been considered

significandy excessive. Tr. li at 314-317; Joint Intervenors' Ex. 1 at 23; Joint

Intervenors' Ex. 1A at JRW-7. CSP's eamed return on equity of 20.84% was

clearly far outside the range and clearly significantly excessive. The

Commission's'°obligations" to the utility and need for symmetry serve no other
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purpose here than to deny CSP's customers the protections of R.C. 4928.143(F).

The Commission is without authority to thwart the purpose of R.C. 4928.143(F)

and to deny customers its protections.

3. The Commission's Opinion and Order Is unreasonable and
unlawful pursuant to R.C. Sectlon 4928.143(F) in that the
Commission found that "utiiity specific factors related to
investment requirements, risk and Investor expectations"
resulted in a 600/c adder to the mean of the comparable group of
companies, which yielded an unreasonable and unlawful SEET
threshold of 17.6%. Opinion and Order at 27.

The Commission did not stop at its finding adopting the Staff's use a 50%

adderrto the comparable group of companies' benchmark ROE to establish the

SEET threshold. The Commission unreasonably and unlawfully found that the

Staffs 50% adder should be adjusted even further upward. The Commission

found that the appropriate percentage to be added to the mean of the

comparable group companies was 60%, which yielded a SEET threshold of

17.6%. Opinion and Order at 27. The Commission made this leap due to "utiiity

specific factors" of the utility's actual performance or factors unrelated to the

ESP. The Commission considered utility specific factors related to investment

requirements, risk and investor expectations. Opinion and Order at 25.

The Commission found that CSP continues to make °extensive" capital

Investments In the state of Ohio, that CSP demonstrated that It is °committed to

spending the projected capital budget for 2010"; that CSP is facing various

business and financial risks; that CSP is committed to innovation, in particular its

gridSmart program; and that CSP made efforts to advance Ohio's energy policy.

Opinion and Order at 25-26, The Commission also stated that electric utilities

are not assured of recovery of their generation assets due to the change in the

regulatory environment, the prospect of future Industry restructuring and carbon

-8-
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regulation. The Commission stated that market prices for generation-related

services are volatile. The Commission also mentioned the "chalienge of fulfilling

the various mandates of SB 221, within the context of a rapidly changing electric

market." Opinion and Order at 26. The Commission referred to the benchmark

requirements in the areas of energy efficiency and peak demand response and

CSP's proposal to provide $20 million in funding to a solar project in Cumberland,

Ohio. However, the Commission also acknowledged that this solar project was

only in the early stages of development and might not actually be a commitment.

Should this project not move fonvard, the Commission required the $20 million

be spent in 2012 on a similar project. Opinion and Order at 27. In the end, all

these special factors meant that Instead of Staff's 50% baseline added, the adder

was adjusted upward so that the Commission found the appropriate percentage

to be added to the mean of the comparable group companies was 60%, which

yielded the SEET threshoid of 17.6%. Opinion and Order at 27.

The Commission's findings with regard to the 60% adder are both

unreasonable and unlawful. The Commission should only have considered

CSP's capital requirements for future committed investments in Ohio that would

occur during the period of the current electric security plan ("ESP"), which

lasts through the end of 2011. For example, with regard to the solar project

mentioned by the Commission, it is only now in the development stages and

cannot be considered a committed investment. Moreover, if the solar project is

actuaily constructed, it is not expected that work on the project will begin until

2012. Because construction on the project wifi not begin unti12012, after the

ESP period in this case, the Commission should not have considered this project.

With regard to the gridSmart project and future environmental investments, these

capital projects also extend beyond the ESP period. Moreover, like the solar

-9-
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project, the environmental investments and gridSmart are not "committed"

investments. These projects are so far from being committed that CSP cannot

even provide the capital budget requirements for these .projects, nor can the

Commission assess a value to these projects for purposes of the SEET. Future

committed investments do not include any Investment that CSP merely intends to

make at some time in the future. Committed must mean an actual commitment.

In addition, capital Investments that are funded by third parties, including

the federal government, or funded by customers through Commission-approved

riders, do not merit any increase to the ROE ttireshold for purposes of the SEET.

For example, in 2009, CSP received approval for federal grant funding of $75

million from the U. S. Department of Energy for the Ohio gridSmart

demonstration program. CSP also requested that the Commission approve

CSP's continued implementation of the enhanced gridSmart initiative based on

CSP being award the $75 million and an additional non-affiliated in-kind

contribution of $10.85 million. Therefore, CSP will be receiving $85.85 million

from the govemment and other sources. In the Matter of the Application of

Columbus South®rn Power Company to Update its gridSmart Rider, Case No.

10-164-EL-RDR, Finding and Order at 1, 11-12 (August 11, 2010). CSP also wiil

seek to recover both a return of and a return on its investments in the solar

project, future environmental compliance and the gridSmart project. Tr. IV at

693-694. Therefore, with all these funding sources available to CSP, including

the government and ratepayers, the Commission should not have considered

these projects in the SEET analysis.

CSP itself did not contend that its 2010 and 2011 capitai investment was

anything extraordinary. Only the Commission apparently believes that the capital

Investments are exceptional. To put some reality into its belief, the Commission

-10-
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should have considered the money CSP invested for capital commitments for the

baseline year under review, 2009. In 2009, the spending was at a level of

$280.11 million. Jt. Ex. 2 at 29. In reality, expenditures are expected to decline

in 2010 to $256.1 million and to decline even further in 2011 to $186.96 million.

Jt. Ex. 2 at 29, Ex, JH-1 attached to CSP Ex. 6. CSP's forecasted construc6on

expenditures in 2010 and 2011 are below Its actual level of construction

expenditures in 2007-2008. Therefore, CSP's future capital oommitments are

projected to be much less than In year 2009, the year that fts earnings were

significantiy excessive. When considering that these investments for 2010 and

2011 are not actuaiiy even committed in any event, It makes no sense for the

Commission to have increased the eamings threshold as a result of these

projects.

Consideration of capital requirements of future committed investments

should have been iimited to the investments during the period of the ESP and not

beyond the ESP. Future committed Investments should not reflect business as

usual because business as usual does not merit any adjustment to the threshold

of excessive earnings. Future committed investments that are being funded or

wiii be funded by governments or non-affiliated in-kind contributions do not merit

any increase in the threshold of excessive earnings. Future committed

investment that are being funded or will be funded by customers through riders

do not merit any increase In the threshold of excessive earnings. There should

have been no payment of future construction costs with excess earnings. Given

the reduced level of capital expenditures and the fact that some of the capital

expenditures are being recovered from ratepayers through riders, there should

have been no upward adjustment In the SEET or a reduction in refunds for

capital expenditures. Joint Intervenors' Ex. 2 at 29-30. The actual committed

lt
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capital investments for 2010 and 2011 support a finding by the Commission that

the threshold ROE for this proceeding should have been at the lower range. It

argued for the 200 basis point adder to the ROE, which amounts to 11.58%.

Finally, there should have been no an increase in the SEET earnings

threshold for shopping risk. At the end of 2009, none of CSP's residential or

industrial customers were shopping for competitive generation and only a small

amount, less than 2%, of commercial load had shopped. Moreover, CSP was

more than adequately compensated for shopping risk through the receipt of

$92.138 million in Provider of Last Resort revenues in 2009. Joint Intervenors'

Ex. 2 at 30. Increasing the range defining the eamings threshold or settiing on a

high point within the range was not warranted for shopping risk. The

Commission has now compensated CSP twice for shopping risk, first through the

POLR revenue and then again through the SEET.

Thus, the Commission has thwarted the return to customers of

significantly excessive eamings as the Ohio General Assembly intended. It is

iundamentally inconsistent with R.C. 4928.143(F) to give excess profits to the

utility to fund future construction projects, which are funded by other sources

including ratepayers in any event, rather than refund the excess profits to

consumers. The Intent of the SEET is to protect consumers, not to benefit the

utility by pre-funding its construction costs or compensating it for risks it does not

face. Jt. Ex. 2 at 30. Significantly excessive earnings are not to help finance

future investment projects or otherwise compensale a utiiity for some unforeseen

risk. Upon a finding of excessive earnings, the Commission must comply with

the statute. The Commission must return to consumers the entire amount of the

excess profit by prospective adjustments.

-12-
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4. The Commission's Opinion and Order is unreasonable and
unlawful pursuant to R.C. Section 4928.143(F) In that it excluded
off-system sales margins from the SEET analysis. Oplnlon and
Order at 29-30.

The Commission determined that it would exclude off-system sales and

the portion of generation that supports off-system sales from the SEET analysis.

The Commission reduced CSP's earnings to exclude off-system sales and

similarly adjusted the calculation to account for that portion of the generation

facllitfes that support off-system sales. This led to a recalculation of CSP's ROE

to 19.73%. Opinion and Order at 30.

The Commission should not have excluded off-system sales from the

SEET calculation. Off-system sales are an inherent component of CSP's

earnings, just as the costs of the assets and expenses incurred to provide the

capacity and energy for the off-system sales are an Inherent component of CSP's

earnings, In 2009, CSP's after-tax eamings from off-system sales were $32.977

million, or 12.1% of CSP's total earnings. Exciuding these earnings from off-

system sales from the SEET analysis means that the Commission is comparing

only 87.9% of CSP's earnings to 100% of the eamings of the comparable

companies. Joint Intervenors' Ex. 2 at 21-23. Excluding CSP's off-system sales

biased CSP's earnings downward in comparison to the group of comparable

companies used to determine the SEET eamings threshold.

The Commission's exclusion of off-system sales revenues biased the

SEET in favor of CSP in other ways as well. The Commission recalculated the

off-system sales revenues to exclude the portion of generation that supports off-

system saies. The adjustment to the denominator from all of CSP's equity

capitaiization to only the generation-related component of equity capitalization

meant that there was a mismatch where the off-system sales margins are totally
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removed from the numerator but only partlaily removed from the denominator.

Total equfty capitafization should have been used. The record was insufficient to

allow the Commission to make the correct calculations when ft determined to

exclude off-system sales. Given the lack of record that demonstrated the correct

exclusion of off-system sales, the Commission should have found that no

exclusion be made. Because CSP has the burden of proof in this proceeding,

the failure of the record to provide for a correct calculation for the exclusion of off-

system sales should not have been a benefit to CSP. All of CSP's eamings

including off-system sales should have been judged against the eamings of the

companies in the comparable group.

5. The Commission's Opinion and Order is unreasonable and
unlawful because It did not make the statutory refund required
by R.C. Section 4928.143(F).

CSP's earned ROE for 2009 was 20.84%. The Commission's eamed

ROE for 2009 for CSP including its adjustment for off-system sales was 19.73%.

The Commission's threshold ROE for the 2009 SEET, Including its 60% adder,

was 17.60/a. The difference between the 19.73% and the 17.6% resulted in a

refund to customers of $42,683,000. Opinion and Order at 35.

The customer parties in this case reoommended a refund to CSP

customers as high as $155.906 million, the maximum amount allowed under the

law. Because the SEET refund is limited under the law to the earnings resuiting

from the current ESP compared to what the eamings would have been under the

prior rate plan, the SEET refund was fimfted to $155.906 million.

Each 100 basis points over the ET res o is equiva en o a re und-to-

ratepayers of $20.039 million. The $155.906 mlliion is based on significantly

excessive eamings threshold of 11 _58% refiecting 200 basis points above the

-14-
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comparable group, or a refund of $145.483 million based on significantly

excessive earnings threshold of 13.58%, reflecting 400 basis points above the

comparable group. Joint Intervenors' Ex.2 at 17. In short, from a proper and

lawful refund of $145.483 based on significantiy excessive eamings threshold of

13.58%, the Commission ordered a refund of a mere $42,683,000, over $100

million less than the refund should have been,

The Commission should not have allowed CSP to retain such a large

portion of the refund that the statute requires be returned to consumers. The

statute directs the Commission to return to consumers the amount of the

significantiy excessive earnings. The Commission's decision to allow CSP to

retain such a large portion of the refunds, over $100 million, effectively returned the

amount of the excess earnings to CSP, not consumers.

CSP's earned return on equity of 20.84% was the highest by a significant

margin for all affiliates in the American Electric Power ("AEP} East power pool.

The 2009 gross profit margin on sales to Ohio consumers by CSP and OP was

$57.6/mWh, or 57% higher than the gross profit margin earned on retail sales by

the other AEP East utilities. In 2009, selling power to consumers in Ohio was by

far the most profitable line of business for AEP. Joint Intervenors' Ex. 2 at 20.

In 2009, CSP had the highest earned return on equity of any of the 142

investor-owned regulated electric utilities in the United States that filed Form 1

reports wlth the Federal Energy Regulatory Commission. Id. The CSP eamed

return on equity for the 2009 annual period was more than double the weighted

average of the earned retums for all the electric utilities in the SNL Financial data

base. Joint Intervenors' Ex. 2 at 21.

These significantiy excessive eamings, allowed under the current ESP,

must be returnetl to CSP's ratepayers in accordance with Ohio law. To follow the

-15-

FEAPPX000015



law, the Commission should have made the refunds recommended by the Joint

Intervenors and other customer parties whose recommended refund reflects a

benchmark ROE of 9.55% adjusted for CSP to 9.58%. .

The Commission unlawfully and unreasonably refused to return to

customers the significantly excessive eamings of CSP as the Ohio General

Assembly intended. R.C. Section 4928.143(F). It is fundamentaliy inconsistent

with the statute to allow CSP to retain over $100 million In significantly excess

eamings, rather than to refund the significantly excess earnings to consumers.

Thus, the Commission should have found reasonable and lawful the Joint

Intervenors' recommendation of a$155.906 million refund to ratepayers based

on the signfficantiy excessive earnings threshold of 11.58% refiecting 200 basis

points above the comparable group's 9,55% and adjusted for CSP's capital

structure to 9.58% or, in the aRemative, a refund of $145.483 million based on

significantiy excessive earnings threshold of 13.58% reflecting 400 basis points

above the comparable group and adjusted for CSP's capital structure. Joint

Intervenors' Ex. 2 at 17. These significantly excessive earnings, allowed under

the current ESP, must be returned to CSP's ratepayers in accordance with Ohio

law. R.C. Section 4928.143(F). Upon a finding of significantly excessive

earnings, the Commission must comply with the statute. The Commission

should grant rehearing and return to consumers the entire amount of CSP's

significantly excessive profits by prospective adjustments.
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BEFORE

THE PUBLIC UTILITIFS COMMISSION OF OHIO

In the Matter of the Investigation into the
Development of the Significantly Excessive
Earnings Test Pursuant to Amended Substitute
Senate Bi11221 for Electric Utilities.

Case No. 09-786-EL-UNC

ENTRY ON REHEARING

1

The Commission finds:

(1) O,n May 1, 2008, the governor signed into law Amended
Substitute Senate Bill No. 221, amending various statutes in
Title 49 of the Ohio Revised Code. Among the statutory
amendments were changes to Section 4928.14, Revised Code, to
establish a standard service offer (SSO). Pursuant to the
amended language of Section 4928.14, Revised Code, electric
utilities are required to provide consumers with an SSO,
consisting of either a market-rate offer (MRO) or an electric
security plan (FSP). Sections 4928.142(D)(4), 4928.143(E) and
4928.143(F), Revised Code, direct the Commission to evaluate
the earnings of each electric utility's approved ESP or MRO to
determine whether the plan or offer produces significantly
excessive earnings for the electric utility.

(2) After considering the arguments raised in the ESP and/or
MRO proceedings of the electric utilities, the Commission
concluded that the methodology for determining whether an
electric utility has significantly excessive earnings as a result of
an approved ESP or MRO should be examined within the
framework of a workshop? The Comvnission directed Staff to
conduct a workshop to allow interested stakeholders to present
concerns and to discuss and clarify issues raised by Staff. The
workshop was held on October 5, 2009. After considering the
issues discassed at the workshop, Staff filed recommendations
for the significantly excessive earnings test (SEET) on

_Novembor-1R, ?ntw,_ i„+PrPster) stakeholders filed conunents _
and reply comments to Staff's recommendations. In addition,

In re Ohio Edison Cornpany, The C7eueland Electric IIiuminating Company, and the Totedo Edison Company,
Case No. 08-935-EL-9SO, Opinion and Order at 64 (December 19, 2008) (FirstEnergy ESP case); and In re
Columbus Southern Pm.oer Campany and Ohio Poroer Company, Case No, 08-917-EirSSO, et aL, Opinion and
Order at 68 (March 18, 2009) (AEP-Ohio ESP cases).
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on April 1, 2010, a question and answer session was held before
the Comntission for interested stakeholders who filed
cornments or reply comments in this case. All of the
commenters, and the Staff, participated in the question and
answer session before the Commission.z

2

3

(3) On Apri116, 2010, in this docket and docket number 10-517-EL-
WVR, Columbus Southem Power Company and Ohio Power
Company (jointly, AEP-Ohio) filed an application for a limited
waiver of Rule 4901:1-35-10, Ohio Administrative Code
(O.A.C.), to the extent that the rule required the electric utility
to file their SEET information by May 15, 2010. By entry issued
May 5, 2010, the Commission granted AEP-Ohio's request for
an extension and directed AEP-Ohio, Duke, FirstEnergy, and
DP&L to make their SEET filing by July 15, 2010 3

(4) On June 30, 2010, after extensive discussion and consideration
of the SEET recommendations, the Commission issued its
Finding and Order establishing policy and SEET filing
directives for the electric utilities (June Order).

(5) On July 6, 2010, Duke filed a motion to extend the SEET filing
deadline until 21 days after the final resolution of all issues
raised in any application for rehearing. Customer Parties filed
a memorandum contra Duke's request for an extension. By
entry issued July 14, 2010 (July Extension Entry), the
Commission granted Duke, Ohio Edison Company, The
Cleveland Electric Illuminating Company, and Toledo Edison
Company (jointly, FirstEnergy), and AEP-Ohio an extension,
until September 1, 2010, to make their respective SEET filing.

(6) Applications for rehearing of the June Order were filed by
Duke Energy Ohio, Inc. (Duke), Customer Parties, and
FirstEnergy. Memorandum contra the applications for

-2-

In addition to partidpattng in the question and answer sessior4 the Office of the Ohio Consamers
Counsel, Ohio Manufacturers' Association, Ohio Hospital Association, Ohio Energy Group, and Citizen

Power, Inc. o y, u mer 1'a i respo t6tisequeab'ns-oft-AgrW"B1i3.

By entry nunc pro tunc dated May 13, 2010, the Commission revised its May 5, 2010 entry to recognize
that pursuant to DP&L's approved etectric security plan in Case No. 08-1094-ELrSSO, In the Matter of the

Application of The Dayton Pourer and Light Company for Appromd of its Ekctric Security Plan, et aL, the
®ignifieantly excessive earnings test codified in Section 4928.143(P), Revised Code, Is not applicable to
DP&L for the years 2009 through 2011. Accordingly, DP&L was not required to file the SEET
information required pursuant to Rule 4901:1-35-40, O.A.C., by May 15, 2010 and did not require an

extension.
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rehearing of the June Order were filed by Ohio Partners for
Affordable Energy (OPAE), Duke, AEP-Ohio, FirstEnergy, and
Customer Parties 4

4

(7) On August 4, 2010, Customer Parties filed an application for
rehearing of the July Extension Entry. Customer Parties'
arguments in regard to the July Extension Entry are, in large
part an expansion of their argument on interest in their
application for rehearing of the June Order. As such, these
arguments wiIl be addressed together.

Prior rate plan and deferral filing requirements

(8)

(9)

Duke and FirstEnergy assert that the June Order 9s unjust and
v.nlawful inasmuch as the Commission lacks the statutory
authority to and unreasonably ordered each electric utility to
include in its SEET filing the difference in eamings between its
current ESP and what would have occurred had the preceding
rate plan been in place. In essence, Duke and FirstEnergy offer
that, if the Commission accepted its interpretation of the term
"adjustment" as used in Section 4928.143(F), Revised Code, as
the Commission states in the Order, it is illogical to require a
comparison to the utility's prior xate plan. Further, FirstEnergy
continues that, if there are no significantly excessive earnings,
there is no need for the information on the prior rate plan.
Duke reasons that the only comparison permitted under the
statute is to other publicly traded companies. Duke asserts that
it is impossible to estimate its earnings under the provisions of
its previous rate plan and the estimate lacks any relevance to
the SEET proceeding. (Duke App, at 4-7; FirstEnergy App at 2-
3.)

In opposition, OPAE reasons that the revenue that would be
generated under the prior rate plan will be useful to the
Commission s determination of whether the return on common
equity is excessive as a result of the ESP, which is the intent of
sech-on a92&1g.3(F),-Revised-Code._ OPAE and Customer
Parties reason that unless the difference between the revenue
generated by the ESP and the prior rate plan is known, one

Customer Parties filed separate memoranda contra the applications for rehearing filed by Duke (on
August 5, 2010) (Customer Parties Memo-D), and by FirstEnergy (on August 9, 2010) (Customer Parties

Memo-FE).
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cannot determine the delta revenue generated by the ESP.
Further, OPAE explains that since a refund under the SEET can
only be triggered by the impact of the ffiP on revenues, the
Commission must be able to quantify the "value" of the ESP
relative to a baseline. Similarly, Customer Parties explain that
the information is not to facilitate a"claw back" into pre-ESP
revenue. OPAE emphasizes that the utilities can justify the
approach used to calculate the revenues from the prior rate
plan. OPAB believes that the information is a necessary
component of the utility's burden of proof and that the data is
required for the Commission to conclude that the burden has
been met and that any refund, if warranted, is appropriate.
OPAE and Custorner Parties state that the Commission must
determine if the ESP causes the excess eamings when
compared to comparable companies. Customer Parties state
that it is within the Commission's discretion in carrying out the
mandates of Section 4928.143(F), Revised Code, to require the
utilities to file the preceding rate plan information. (OPAE
Memo at 2-3; Customer Parties-FE at Mem(5 4; Customer
Parties-1? at 3-4.)

(10) FirstEnergy also opposes the requirement to file the SEET
application with and without deferral informatior►. FirstEnergy
contends that the purpose of deferral accounting is to eliminate
the impact on earnings due to a timing difference in earning
revenue and incvrring costs. FirstEnergy posits that deferrals
are only meaningful in the SEET context if significantly
excessive earnings exist and a refund to customers is ordered.
In that instance, FirstEnergy asserts that deferrals can become a
useful tool in effecting return of the excess earnings.
FirstEnergy argues that deferrals are only an issue for some of
the Ohio electric utilities and the proper handling of deferrals
may have already been addressed in the utility's ESF.
Therefore, FirstEnergy argues that burderdng every SEET filing
with a broad, universal requirement to submit analyses
reflecting earnings with and without deferrals is unnecessarily

_-burdensprr , . Fmpriate,-and-•,mreas3nabi4 ergy., -
4.)

(11) OPAE supports the Cormnission's request for deferral
information given that the Commission specifically held that it
would not make a generic finding with respect to the inclusion

-4-
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or exclusion of deferrals from revenue.5 Customer Parties
believe the Commissiori s request is reasonable and provides
information that will assist the Commission in making an
informed decisian on the impact of deferrals and how to treat
potential refunds. OPAE recognizes that, without the deferral
information, it wiU be difficult for the Conunission to conduct
an evaluation. The availability of such information should not
be dependent on whether or not the utility thinks it relevant.
OPAE believes that counting deferrals can trigger a SEET;
deferrals are important for reasons beyond their use as a
mecluinism to refund excessive earnings to customers. (OPAE
Memo at 34; Customer Parties Memo-FE at 4-6.)

(12) In considering the electric utilities' arguments regarding
revenue information from the prior rate plan and deferrals, we
find that it is well within the Commission's discretion to
require the electric utilities to provide inforrnation on the
revenues from the prior rate plan and deferrals under the ESP,
as such is reasonably related to the Commission's
determination of whether the utility's ESP results in
significantly excessive earnings, and if so, the amount of return
to customers. We clarify that the Commission's request for
information related to deferrals at the outset of the SEE'T filing
is to facilitate the efficient processing of SE£sT applications. As
stated in the June Order, the electric utility should identify any
deferrals and the effect of excluding and including the deferrals
in the SEET calculation. Parties to the SEET proceeding are not
required to accept the utility's method for addressing earnings
and deferrals as it is the utility's burden to demonstrate that
signfficantly excessive earnings did not occur.

If the utility, in good faith, files its SEET application indicating
that its return on equity falls within the safe harbor Iimit, that
utility is not required to file revenue information from the prior
rate plan. However, if the utility's SEET application indicates
that its return on equity is above the safe harbor limit, then the
u^3ity u^l^e Fer.:r^ infe^ztion^rf+m ±rp nrirtt rate plan
with its SEET application. The Commission and Staff reserve
the right to request the revenue information for its
consideration in the individual SEET proceedings.

5 June Order at tB.

FEAPPX000024



09-786-EL-UNC -6-

Accordingly, we grant the request for rehearing in regards to
when prior rate plan information must be submitted and deny
FirstEnergy's request for reconsideration regarding deferral
information.

Twelve-month v. Thirteen-month e2ine balances

(13) Duke argues that the June Order unjustly and incorrectly
concludes that it will review a 12-month period of equity book
values without considering 13 month-end balances contrary to
existing administrative requirements. Duke requests rehearing
regarding the accounting definition of SEET and how to
measure earned return on common equity. Duke argues that
rather than use the calculation of net income divided by
average common equity, the calculation should use 13 monthly
common equity book balances rather than 12 such balances
(Duke App. at 7-8).

(14) Section 4928.143(F), Revised Code, requires that the electric
utility company's earnings be measured against those of its
comparable group of companies. On the basis of Section
4928.143(F), Revised Code, the Commission believes that it
must utilize a calculation methodology that permits it to make
this comparison and Duke's recommendation would not
permit the Commission to make the required comparable
company comparison. However, the Comnvssion believes that
Duke is actually seeking clarity on whether the previous
period's ending common equity balance and the current
period's ending common equity balance would be used in the
earned return common equity calculation. This is the
Commission's intent. Therefore, at this time, the Commission
clarifies that the companies would use in their earned return on
common equity calculation a beginnfng baiance based on the
ending balance of the previous period. With that clarification
of the Commission's intent, Duke's request for rehearing is
denied.

Tune order's effect on ESP stipulations

(15) Duke contends that the June Order is unclear as to whether
Duke's stipulation, which was approved in the company's &SP
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case,6 stands fuIly as approved and, to the extent it does not so
stand, the June Order violates Ohio law. Duke argues that the
stipulation explicitly defined how Duke's return on common
equity would be computed, the source of the financial data to
be used, the specific adjustments to be made to net income and
common equity, and stated the level at which the return on
common equity would not be deemed excessive. As such,
Duke contends that its approved stipulation adequately
addresses issues relating to SEEr and requests that the
Commission clarify that the June Order does not alter that
approved stipulation.

(16) OPAE agrees with Duke that the June Order is unclear whether
Duke's ESP stipulation is still in effect. However, OPAE
observes that this issue will ultimately be decided in Duke's
SEET proceeding and recommends that Duke file testimony

(17)

and information addressing the issue to allow the Commission
to make a final detern-dnation on the matter. (OPAE Memo at
3.)

We disagree that the June Order is unclear in relation to Duke's
ESP stipulation. It was not the Commission's intention to
modify Duke s stipulation, unless the issue was not addressed
in the stipulation. Where SEET related issues are sufficiently
addressed in the stipulation, the stipulation will guide the
Conunission in its excessive earnings determination.
Nonetheless, it is the electric utility's burden to demonstrate
that, pursuant to its stipulation and/or the directives in this
proceeding, significantly excessive earnings did not occur. If,
as Duke claims, the SEET determinant factors are addressed in
the stipulation, the utility can file its SEET application and
supporting testimony consistent with that claim. Where the
stipulation did not address issues relating to SEET, Duke must
file the required information in accordance with the directives
in this proceeding.

--SafR!aarber ^.^i^siaaz

(18) Duke argues that the June Order is unclear as to the impact of
the "safe harbor" provision of 200 basis points above the mean

6!n the Matter of the Application of Duke Energy Ohio Inc. for Approval ofan Etecttfc Security Plan, Case No. 08-
920-EL,550, Opinion and Order (December 17, 2005) (Dake $SP case).
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of the comparable group on the information required to be
included in SEET filings. Duke raasons that, should the electric
utility's return on common equity fall within the "safe harbor"
limit, the utility should not be required to include in its SEET
application a discussion of the factors listed in the June Order
(June Order at 29) for the Commission's consideration to
determine significantly excessive earnings under Section
4928.143(F), Revised Code. Furthermore, Duke reasons that it
should be at the utility's discretion to submit testimony on the
factors because the Commission listed several factors to
consider, the testimony on the factors could be extensive, and
require the utility to hire consultants. Duke offers that the
testimony on the factors could mire the adjudication of the
SEET even if the utility's earnings do not exceed the "safe
harbor Iimit" Even in instances where the utility's return on
common equity exceeds the "safe harbor" Iimit, Duke proposes
that bestimony on the factors should be at the utility's option.
(Duke App. at 11-12.)

(19) Customer Parties argue that Duke s proposal would amount to
electric utilities self-regulating on SEET. Allowing the utility to
forgo filing information on the factors would, according to
Customer Parties, require the parties to the SEET case and the
Commission to accept; (a) the utility's computation of earnings
as accurate; (b) the utitity's treatment of off-system sales and
deferrals as appropriate; and (c) the utility's definition of its
comparable group of companies as appropriate. Customer
Parties contend that Duke's proposal would improperly shift
the burden of proof contrary to the expressed provisions of
Section 4928.143(F), Revised Code, which requires the utility to
demonstrate that significantly excessive earnings did not occur.

(Customer Parties Memo-D at 5-6.)

(20) It was not the Commissiori s intent to allow the electric utilities
to forgo the other SEET filing requirements if the utility's
earnings fell within the "safe harbor" timits or to allow the

_ - eleet<ic^ti:ities-3he dis<re+aor.,-tc:' testhnsznyor-the_SEEL
analysis factors enumerated by the Commission regarding how
significantly excessive earnings will be determined pursuant to
Section 4928.143(F), Revised Code. We agree with the rationale
presented by Customer Parties and, accordingly, we deny
Duke's request for rehearing of this issue.

-8-

FEAPPX000027



09-786-EL-UNC -9-

(21) FirstEnergy requests that the Conunission establish an
additional back-stop to the determination of whether the
electric utility is considered to have significantly excessive
earnings. FirstEnergy posits that the June Order unreasonably
failed to include, within the scope of safe harbor, circumstances
in which the electric utility's return on equity actualfy earned
does not exceed, by more than 200 basis points, the return on
equity allowed in the electric utility's last base rate case. Under
FirstEnergy's proposal, a utility could not be found to have
significantly excessive eanungs if its earnfngs were less than
200 basis points above its last approved return on equity. This,
posits FirstEnergy, reflects that the established return on equity
was developed in consideraEion of the cost of capital for a
utility's comparable risk group. To utilize a significantly
excessive earnings thseshold below the return on equity plus
200 basis points is to essentially deny the utility the ability to
recover its cost of capital. (FirstEnergy App. at 7.)

(22) Customer Parties respond that having such a standard is in
direct contradiction of the explicit language in Section
4928.134(F), Revised Code, which requires that an electric
utility's earnings be compared against comparable companies'
earnings in the current year. Though the return on equity is
useful to guide the amount of funds that are eligible for return,
should excessive earnings be found, it should not be used in
the establishment of the excessive earnings threshold itself.
Customer Parties also note that certain utilities have not had
rate cases for several years, and, therefore, the level of the last
established return on equity for those utilities may be
inappropriate. (Customer Parties Memo-FE at 10-11.)

(23) The Commission concars with the comrnents of Customer
Parties. As previously discussed in this docket, the
Commission will take into consideration the last approved
return on equity as part of the infonnation it seeks in addition
to the SEET calculation it has established. The Commission

--- - c'ioes-uid eis``and-ffiat-u.e -, eturn.-on- e^uib,Lwhen-est_abl'ashed-in
a rate case is necessarily a forward projection of the market at
that time and may not reflect current, actual market conditions
as time progresses. The goal of SEET is to determine whether
an electric utility has a significaatly excessive return as
measured against a group of comparable companies, to
consider aII the relevant factors surrounding each utility and its
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unique circumstances, and to determine how any excess
earnings should be returned to custorners, if appropriate. The
Commission, therefore, denies FirstEnergy's request to
establish a second backstop within the SEET calculation, but
rerninda FirstEnergy that it has already been directed to
provide its last return on equity as part of the additional
information in its SEET application.

Reliance on statistical analvsis

(24) FirstEnergy argues that the June Order is unlawful and
unreasonable to the extent that the Commission refuses to rely
on statistical analysis as the primary SEET to detennine the
existence of significantly excessive earnings. FirstEnergy
argues that, with one exception, the factors set forth in the June
Order go far afield of the statute and the intent of the General
Assembly. Thus, FirstEnergy contends that the Commission is
precluded from conside.ring the "discretionary, subjective
factors" enumerated in the June Order except as to the future
committed investments in Ohio and, therefore, there is no
reason to include such information in the SEET application.
FiustEnergy argues that the approach that the Commission
takes in the June Order, abandoning primary reliance on
statistical analysis and instead including considexation of a
variety of highly subjective, uncertain, and irrelevant factors, is
contrary to a correct interpretation of the statute, the
recommendation of Staff, and the records developed in the
litigated ESP proceedings of the various electric utilities.
FirstEnergy opines that the process set forth in the June Order
is highly likely to have an effect which is detrimental to
customers. (FirstEnergy App. at 4-7)

(25) Customer Parties reject FirstEnergy's statutory construction
argument as misplaced. FnstEnergy's premise that the
expression of one thing is the exclusion of another only applies,
according to Customer Parties, where the statute is

--rigu ous.? --^-^.stomer -Pac^s-arga^^:, f the O^^a?
Assembly intended to limit the Commission s consideration to
a comparison of comparable companies and consideration of
the electric utility's capital requirements of future committed
investments in Ohio, it would have included specific limiting

7 Proctor v. Kardassilaris, (2<107)115 OhioSt.3d 71; N107 Ohio 4838; 873 N.E.2d 872.
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language. Contrary to FirstEnergy's argnment, the only factors
the General Assembly specifically excluded from the
Commission's consideration are the "revenue, expenaes, or
earnings of any affiliate or parent company" as provided in the
last sentence of Section 4928.143(F), Revised Code. Customer
Parties reason that it is well within the Commission's legal
authority and broad discretion to require the utilities to file
both the statistical analysis and additional analysis factors, to
carry out the state's policy of returning excessive earnings to
customers. Customer Parties argue that the Commission
clearly indicated in the June Order that the statistical analysis,
by itself, would not satisfy the electric utility's burden of proof
and would not provide the Commission with a complete
understanding of how the utility accounted for its earnings.
Further, Customer Parties reason that to allow the utilities to
forgo filing the factor analyses would require the Commission
and other interested parties to accept the utility's treatment of
earnings, to accept the utIlity's treatment of off-system sales
and deferrals, and to accept that the utility appropriately
defined its comparable group of companies. This would,
according to Customer Parties, improperly shift the burden of
proof to the Commission and other parties. As provided in
Section 4928.143(F), Revised Code, the burden of proof is on the
utility to demonstrate that significantly excessive earnings did
not occur. For these reasons, Customer Parties ask that the
Comrnission reject FirstEnergy's request for rehearing.
(Customer Parties Memo-FE at 7-10.)

(26) The statistical approaches advocated by AEP-Ohio and
FirstEnergy in their respective ESP proceedings and by the
Staff merely serve to indicate the likelihood of whether the
electric utility had signfficantly excessive earn{ngs in
comparison to the comparable group of companies. Section
4928.143(F), Revised Code, imposes a higher burden of proof
on the electric utilities. Section 4928.143(F), Revised Code,
imposes on the utility the burden of proof to demonstrate that
si ican y exceesive earnmg "-ndt oceur as-opposed-o y+13e
mere likelihood that significantly excessive earnings did not
occur. To that end, as expressed in the June Order, the
Commission stated that the statistical analysis would serve as
one of the available tools to establish the SEET threshold, along
with the other factors. FirstEnergy has not presented any
arguments that convince the Commission that the June Order is
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unjust, unreasonable or unlawful in this respect. We agree
with the arguments of Customer Parties and, therefore, deny
FirstEnergyrs request for rehearing.

Off-system sales

(27) In their application for rehearing of the June Order, Customer
Parties make two claims. First, Customer Parties argue that the
June Order is unjust and unreasonable to the extent that the
Commission found that the treatment of off-system sales is
more appropriately addressed in the individual SEET
proceedings. Customer Parties argue that addressing off-
system sales in the individual proceedings is a violation of
Section 4928.143(F), Revised Code. Customer Parties reason
that the earned return on common equity of the electric
distribution utility necessarily includes profits from off-system
sales and facilitates a syrnmetrical comparison to the earnings
of comparable companies. According to Customer Parties, the
statute does not pennit the Commission the discretion to
consider only a portion of the earned return of the utility and,
as such, there can be no individual case-by-case determination
of the appropriate treatment of off-system sales, Customer
Parties argue there is no public policy reason to support
inconsistent treatment among utilities with respect to off-
system sales and the failure to require off-system sales to be
included in the SEET calculation violates Section 4928.143(F),
Revised Code, and is unlawful. (Customer Parties App. at 4-8.)

(28) AEC'-Ohio retorts that there is no statutory mandate that the
Commission issue guidelines addressing how it wiU approach
or resolve any issue relating to the annual SEET proceedings
pursuant to Section 4928.143(F), Revised Code. Accordingly,
AEP-Ohio argues there is no legal requirement that the
Commission determine, in advance of an electric utility's
annual SEET filing, how it will resolve a particular issue that
might arise in the upcoming SEET proceeding. Consequently,
there- 'se,-nabasis- for-CusWme* -Partaes± arpment that-the
Comrnission's failure to determine an issue in advance has
somehow violated Section 4928.143(F), Revised Code. (AEP-
Ohio Memo at 2.)

(29) We agree with the arguments of AEP-Ohio. Nothing in Section
4928.143, Revised Code, requires the Commission to
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predetermine any SEET-related issue. By deciding to evaluate
the off-system sales issue on a case-by-case basis, the
Commission is merely affording the electric utility and the
parties to each electric utility's SEET proceeding an
opportunity to present company-specific arguments on the
issue. We have not predetermined the issue or inconsistently
determined how off-systems sales will be addressed as
Customer Parties aIIege. Given that the Commission has not
made a decision in regard to off-system sales but elected, as it is
within the Commission s discretion to do, to address the issue
in each utility's SEET proceeding, we find that Customer
Parties' request for rehearing of this issue should be denied.

Extension of SEEl' filine date and interest on excess earning,s

(30) Second, in Customer Parties' application for rehearing of the
June Order, Customer Parties contend that the Commission
erred when it failed to issue a guideline regarding interest on
potential refunds to customers of significantly excessive
earnings. Customer Parties argue that the Conustission's
consideration and approval of extensions of the SEET
application, without any guideline on interest of the return of
excess ean;iings, operates as an incentive for the electric utilities
to delay SEET filings and review. If the Commission is going to
allow repeated extensions of the SEET filing deadline,
Customer Parties assert it is just and reasonable for customers
to receive the time-related benefit of the return. Customer
Parties assert that allowing electric utilities to avoid the
payment of interest on SEET returns amounts to authorixutg
rates and charges that are unjust and unreasonable under
Sections 4909,15(D) and 4909.151, Revised Code, and nullifies
the purpose of Sections 4928.142(D) and 4928.143, Revised
Code, and Section 4928.143(E), and (F), Revised Code, which is
to protect Ohio customers from unreasonable rates for electric
service. Customer Parties note that there is case precedent
where the Commission has ordered interest on refunds to
cus omers. us om r a fipp at 8=IM.j

(31) Similarly, in their application for rehearing of the July
Extension Entry, Customer Parties argue that the Entry
unjustly and unreasonably extended the due date for the 2009
SEET filing. Customer Parties argue that the Commission
failed to present any reason for the September 1, 2010 deadline
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but noted that Duke's request for an extension until final
resolution was "tenuous or unclear, at best.° Customer Parties
state that the original May 15, 2010 due date for SEET filings
was appropriately based an the fact that income statement and
balance sheet information necessary to review an electric
utility's eamings is part of Federal Energy Regulatory
Commission Form 1 and the Security and Exchange
Commission Form 10K that is available at the end of April.
Customer Parties resson that, with a May 15, 2010 SEET filing
date, it is expected that the Commission would issue an order
on 2009 eanvngs during 2010 ensuring consumers a prompt
refund. According to Customer Parties, the extension of the
due date for SEET filings, until September 1, 2010, makes it
unlikely consumers will see a refund until 2011, allows the
utilities to retain excess earnings for an extended period of
time, and is not fair to customers due a refund. (Customer
Parties Entry App. at 4-6.)

Customer Parties also state that the July Extension Entry failed
to order that any SEET-related refunds for 2009 include interest
in faimess to electric utility customers. Further, the applicant
requests that if 2009 SEET proceedings have not concluded and
an order issued determining whether the utility had
significantly excessive earnings by December 31, 2010, that
interest shall accrue beginning January 1, 2011 at the utility's
weighted average cost of capital. Customer Parties admit that
Section 4928.143(F), Revised Code, does not specifically
provide for interest on significantly excessive earnings, but
argues that this is consistent with analogous statutory
provisions, such as Sections 1343.03, 4909.16, and 4909.42,
Revised Code, and numerous Commission decisions where
interest has been ordered.. (Customer Parties Entry App, at 6-
9.)

(32) In response, Duke argues that requiring the SEET applications
before issues raised on rehearing are resolved could necessitate

rcfil-i.-ig-e,f `.rapplica#ons anddela;=:_.^^n•^, ,?nti_^nended__.
applications are filed. By Duke's calculation, the delay
Customer Parties is complaining about is in practical effect
about a week long. Duke offers that the extension was just,
reasonable, and within the Commission's discretion. Duke
asks that Customer Parties' request for rehearing be denied.
(Duke Memo at 7-8).
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(33) AEP-Ohio, FirstEnergy, and Duke filed memoranda contra the
interest arguments of Customer Parties. AEP-0hio states that
Sections 4909.15 and 4909.151, Revised Code, are not applicable
to the rates established pursuant to an ESP under Section
4928.143, Revised Code. As with Customer Parties arguments
regarding off-system sales, AEP-Ohio contends there is no
aspect of Section 4926.143(D), (E), or (F), Revised Code, which
requires the Commission to issue a guideline or otherwise
address interest on signiCicantly excess eamings in advance of
SEET proceedings. AEP-Ohio also notes that Customer Parties
did not raise the issue of interest in its memorandum contra
Duke's request for an extension of the SEET application due
date (AEP-Ohio Memo at 3-4, 6). FirstEnergy proctaims that
the Commission has considerable discretion in crafting an
appropriate mechanism for return of any excess earnings and
need not adopt a general requirement which imposes payment
of interest at this time (FirstEnergy Memo at 2). Duke reasons
that if the Commission determines that it is appropriate to
impose interest on significantly excessive earnings to be
returned to customers, the Commission will have the
opportunity to do so in each electric utility's SEET proceeding
and there is no need to revise the July Extension Entry to do so
(Duke Memo at 9).

The Commission s primary reason for granting a liniited
extension of the SEET filing as set forth in the July Extension
Entry was to allow the Commission an opportunity to consider
the issues raised on rehearing and to allow the electric utilities
a brief period to revise their filings, if necessary, after the
Commission issued the entry on rehearing. We declined to
grant, as Customer Parties acknowledge, Duke's requests for a
more generous extension. As the Commission interpreted
Duke's request, the SEET filing deadline could have easily
pushed the 2009 SEET application due date to 2011. The
September 1, 2010 date was selected to accommodate the
Commission's obligation under Section 4903.10, Revised Code,
to raiti on^y applicauu:^, ^or rehea£^,g=::=^V-days-after
the date the application for rehearing is filed. Further, the
Commission notes that there is no statutorily mandated time
period for the Commission to conduct or conclude annual SEET
proceedings as required under Section 4928.143, Revised Code.
For these reasons, we find Customer Parties' claim that the
extension of time to file the SEET application, until September
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1, 2A10, was unjust, unreasonable, or in violation of the law to
be without merit and, therefore, deny the request for rehearing.

(35) The Commission also finds Customer ParHes' arguments on
interest, at this stage, to be without merit. Section 4928.143,
Revised Code, does not require nor foreclose the Commission
from imposing interest on the return of excess earnings. We
note that in their comments, Customer Parties endorsed the
Staff recommendation to determine the mechanism by which
any excess earnings may be returned to customers after a
determination that the electric utility had significantly
excessive earnings. Nothing in Customer Parties' arguments
convince the Commission that it is necessary to revise the June
Order nor the July Extension Entry to specifically impose
interest on the return of excess earnings. It is more
appropriate, as the Commission determined in the June Order,
that the mechanism for returning excess earnings, including
whether interest should be imposed on the retum, be
determined on a case-by-case basis. On a case-by-case basis,
the Commission can consider the cause of any delay in
returning excess earnings. The Commission has considerable
discretion in crafting an appropriate meclianism for return of
any excess earnings and need not adopt a general requirement
which imposes payment of interest at this time. Accordingly,
the Commission denies Customer Parties' request for

rehearing.

ORDER:

It is, therefore,

ORDERED, That the applications for rehearing of the June Order are granted, in
part, and denied, in part, as discussed herein. It is further,

ORDERED, That Customer Parties application for rehearing of the July Extension

Entry is denied as discussed herein. It is further,

ORDERED, That, as previously directed in the July Extension Entry, AEP-Ohio, Duke, and
FirstEnergy file their SEET applications, in accordance with the Comniission's directives,
by September 1, 2010. It is, further,
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ORDERED, That a copy of this entry be served upon all commenters, and electric

distribution companies in Ohio, and all other interested persons of record.

THE PUBLIqonLIT7ES COMMISSION OF OHIO

'.,.^ ^i.
Paul A. Centolella° L--^' Valerie A. Lemmie

eryl L. Roberto

GNSJvrm

Entered in the Journal

AU.Q 212010

Rene6 J. jenkins
Secretary
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.ry 4901:1-35-03 Filing and contents of applications

Page I

Each electric utility in this state filing an application for a standard service offer (SSO) in the form of an electric
security plan (ESP), a rnarket-rate offer (MRO), or both, shall comply with the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO), Twenty copies plus an original of the ap-
plication shall be filed. The application must include a complete set of direct testimony of the electric utilityper-
sonnel or other expert witnesses. This testimony shall be in question and answer format and shall be in support
of the electric utility's proposed application. This testimony shall fully suppott aU schedules and significant is-
sues identified by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the requirements set forth be- low.

(1) The following electric utility requirements are to be demonstrated in a separate section of the standard
service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission affiliate, belongs
to at least one regional transmission organization (RTO) that }ias been approved by the federal energy
regulatory conunission; or, if the electric utility or its transmission affiliate does not belong to an RTO,
then the electric utility shall demonstrate that alternative conditions exist with regard to the transmis-
sion system, which include non-pancaked rates, open access by generation suppliers, and full intercon-
nection with the distribution grid.

(b) The electric utility shall establish one of the following: its RTO retains an independent market-
monitor function and has the ability to identify any potential for a market participant or the electric util-
ity to exercise market power in any energy, capacity, and/or ancillary service markets by virtue of ac-
cess to the RTO and the market participant's data and persotmel and has the ability to effectively nlitig-
ate the conduct of the market participants so as to prevent or preclude the exercise of such market
power by any market participant or the electric utility; or the electric utility shall demonstrate that an
equivaleirt function exists which can monitor, identify, and mitigate conduct associated with the exer-

cise of such market power.

® 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(c) The electric utility sha11 demonstrate that an independent and reliable source of electricity pricing
information for any energy product or service necessary for a winning bidder to fulfill the contractual
obligations resulting froin the competitive bidding process (CBP) is publicly available. The information
may be offered through a pay subscription service, but the pay subscription service shall be available
under standard pricing, terms, and conditions to any person requesting a subscription. The published in-
formation shall be representative of prices and changes in prices in the electric utility's electricity mar-
ket, and shall identify pricing of on-peak and off-peak energy products that represent contracts for de-

livery, encompassing a time frame beginning at least two years from the date of the publication. The
published infortnation shall be updated on at least a monthly basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised Code, an electric

utility shall file a plan for a CBP with the commission. The electric utility shall provide justification of its
proposed CBP plan, considering altemative possible methods of procurement. Each CBP plan that is to be
used to establish an MRO shall include the following:

(a) A complete description of the CBP plan and testitnony explaining and supporting each aspect of the
CBP plan. The description shall include a discussion of any relationship between the wholesale procure-
ment process and the retail rate design that may be proposed in the CBP plan. The description shall in-
clude a discussion of altemative methods of procurement that were considered and the rationale for se-
lection of the CBP plan being presented. The description shall also include an explanation of every pro-
posed non-avoidable charge, if any, and why the charge is proposed to be non-avoidable.

(b) Pro forma fmancial projections of the effect of the CBP plan's implementation, including imple-
mentation of division (D) of section 4928.142 of the Revised Code, upon generation, transntission, and
distribution of the electric utility, for the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class and rate sched-
ules for the duration of the CBP plan. The electric utility shall clearly indicate how projected bid clear-

ing prices used for this purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent competitive solicit-
ation that is consistent with and advances the policy of this state as delineated in divisions (A) to (N) of

section 4928.02 of the Revised Code.

(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s), and any known
factors that may affect such customer loads. The descriptions shall include, but not be limited to, load
subdivisions defined for bidding purposes, load and rate class descriptions, customer load profiles that
include historical hourly load data for each load and rate class for at least the two most recent years, ap-
plicable tariffs, historioal shopping data, and plans for meeting targets pertaining to load reductions, en-
ergy efficiency, renewable energy, advanced energy, and advanced energy technologies. If customers
will be served pursuant t o time-differentiated or dynamic pricing, t h e descriptions shall include a sum-
mary o avai e a aardingtisejsri^elasticity o l a]oad^ ay trxed kad^roh iderts-be-set> edb;

@ 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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winning bidder(s) shall be described,

(f) Detailed desciiptions of the generation and related services that are to be provided by the winning
bidder(s). The descriptions shall include, at a minimum, capacity; energy, transmission, ancillary and
resource adequacy services, and the term during which generation and related services are to be
provided. The descriptions shall clearly indicate which services are to be provided by the winning bid-
der(s) and which services are to be provided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or upon completion
of the CBP.

(h) A clear description of the proposed methodology by which all bids would be evaluated, in sufficient
detail so that bidders and other observers can ascertain the evaluated result of any bids or potential bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic retail pricing, and
other altemative retail rate options that were considered in the development of the CBP plan. A clear
description of the rate structure ultimately chosen by the electric utility, the electric utility's rationale
for selection of the chosen rate structure, and the methodology by which the electric utility proposes to
convert the winning bid(s) to retail rates of the electric utility shall be included in the CBP plan.

(j) The first application for a market rate offer by an electric utility that, as of July 31, 2008, directly
owned, in whole or in part, operating electric generation facilities that had been used and useful in this
state shall include a description of the electric utility's proposed blending of the CBP rates for the first
five years of the market rate offer pursuant to division (D) of section 4928.142 of the Revised Code.
The proposed blending shall show the generation service price(s) that will be blended with the CBP de-
tennined rates, and any descriptions, formulas, and/or tables necessary to show how the blending will
be accomplished. The proposed blending shall show all adjustments, to be made on a quarterly basis, in-
cluded in the generation service price(s) that the electric utility proposes for changes in costs of fuel,
purchased power, portfolio requirements, and environmental compliance incurred during the blending
period. The elecfric utility shall provide its best current estimate of anticipated adjustment amounts for
the duration of the blending period, and compare the projected adjusted generation service prices under
the CBP plan to the projected adjusted generation service prices under its proposed electric security plan.

(k) The electric utility's application to establish a CBP shall include such information as necessary to
demonstrate whether or not, as of July 31, 2008, the electric utility directly owned, in whole or in part,
operating electric generation facilities that had been used and useful in the state of Ohio.

(1) The CBP plan shall provide for funding of a consultant that may be selected by the commission to
assess and report to the commission on the design of the solicitation, the oversight of the bidding pro-
cess, the clarity of the product definition, the fairness, openness, and transparency of the solicitation

® 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

FEAPPX000039

http://web2.westlaw.com/print/printstream.aspx?mt=0hio&utid=l &prft=HTMLE&vr=2.... 11/11/2011



Page 5 of 12

OAC 4901:1-35-03 Page 4

Ohio Admin. Code 4901:1-35-03

and bidding process, the market factors that could affect the solicitation, and other relevant criteria as
directed by the commission. Recovery of the cost of such consultant(s) may be included by the electric
utility in its CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options that were con-
sidered in development of the CBP plan, including but not 1'tmited to, porYfolio approaches, staggered
procurement, forward procurement, electric utility participation in day-ahead and/or real-time balancing
markets, and spot market purchases and sales. The CBP plan shall also include the rationale for selec-
tion of any or all of the procurement options.

(n) The electric utility shall show, as a part of its CBP plan, any relationship between the CBP plan and
the electric utility's plansxo comply with altemative energy portfolio requirements of section 4928.64
of the Revised Code, and energy efficiency requirements and peak demand reduction requirements of
section 4928.66 of the Revised Code. The initial filing of a CBP plan shall include a detailed account of
bow the plan is consistent with and advances the policy of this state as delineated in divisions (A) to (N)
of section 4928.02 of the Revised Code. Following the initial filing, subsequent filings shall include a
discussion of how the state policy continues to be advanced by the plan.

(o) An explanation of known and anticipated obstacles that may create difficulties or barriers for the ad-
option of the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted pursuant to sec-
tion 4928.17 of the Revised Code, including but not linuted to, the current status of the corporate separation
plan, a detailed list of all waivers previously issued by the conm»ssion to the electric utility regarding its
corporate separation plan, and a fimeline of any anticipated revisions or amendments to its current corporate
separation plan on file with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(4) A description of how the electric utility proposes to address governmental aggregation programs and im-

plementation of divisions (I) and (K) of section 4928.20 of the Revised Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the requirements set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect of the ESP.

(2) Pro forma financial projections of the effect of the ESP's implementation upon the electric utility for the
duration of the ESP, together with testimony and work papers sufficient to provide an understanding of the
assumptions made and methodologies used in deriving the pro forma projections.

--M-Fro-jec e ra e tmpac Tcustomet'c'iassfraiesheduies fo,th durationo£ t""&P-s r,cludiaag^post=ESP_

impacts of deferrals, if any.
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(4) The electric utility shall provide a description of its corporate separation plan, adopted pursuant to sec-
tion 4928.17 of the Revised Code, including, but not limited to, the cutxent status of the corporate separation
plan, a detailed list of all waivers previously issued by the commission to the electric utility regarding its
corporate separation plan, and a timeline of any anticipated revisions or amendments to its current corporate
separation plan on file with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required eabh electric utility to file an operation-
al support plan as a part of its electric transition plan. Each electric utility shall provide a statement as to
whether its operational support plan has been implemented and whether there are any outstanding problems
with the implementation.

(6) A description of how the electric utility proposes to address govemmental aggregation programs and im-
plementation of divisions (I), (7), and (K) of section 4928.20 of the Revised Code.

(7) A description of the effect on large-scale governmental aggregation of any unavoidable generation
charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent with and ad-
vances the policy of this state as delineated in divisions (A) to (N) of sectionA928.02 of the Revised Code.
Following the initial filing, subsequent filings shall include how the state policy is advanced by the ESP.

(9) Specific infonnation

Division (B)(2) of section 4928.143 of the Revised Code authorizes the provision or inclusion in an ESP of
a number of features or mechanisms. To the extent that an electric utility includes any of these features in its
ESP, it shall file the corresponding infotmation in its application.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an elecnic utility to include
provisions for the automatic recovery of fuel, purchased power, and certain other specified costs. An
application including such provisions shall include, at a minimum, the information described below:

(i) The type of cost the electric utility is seeking recovery for under division (13)(2) of section
4928.143 of the Revised Code including a summary and detailed description of such cost. The de-
scription shall include the plant(s) that the cost pertains to as well as a narrative pertaining to the
electric utility's procurement policies and procedures regarding such cost.

(ii) The electric utility shall include in the application any benefits available to the electric utility as
a.result of or in connection with such costs including but not limited to profits from entission al-
towa^^pro^ttsirrtirrresold^oal^^et^
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(iii) The specific means by which these oosts will be recovered by the electric utility. In this spe-
cification, the electric utility must clearly distinguish whether these costs are to be recovered from
all distribution customers or only from the customers taking service under the ESP.

(iv) A complete set of work papers supporting the cost must be filed with the application. Work pa-
pers must include, but are not limited to, all pertinent documents prepared by the electric utility for
the application and a narzative and other support of assumptions made in completing the work pa- pers.

(b) Divisions (13)(2)(b) and (13)(2)(c) of section 4928.143 of the Revised Code, authorize an electric
utility to include unavoidable surcharges for construction, generation, or environmental expenditures
for electric generation facilities owned or operated by the electric utility. Any plan which seeks to im-
pose surcharge under these provisions shall include the following sections, as appropriate:

(i) The apphcation must include a description of the projected costs of the proposed facility. The
need for the proposed facility must have already been reviewed and detemuned by the commission
through an integrated resource planning process filed pursuant to rule 4901:5-5-05 of the Adnminis-
trative Code.

(ii) The application must also include a proposed process, subject to modifrcation and approval by
the conunission, for the cornpetitive bidding of the construction of the facility unless the commis-
sion has previously approved a process for competitive bidding, which would be applicable to that
specific facility.

(iii) An application which provides for the recovery of a reasonable allowance for construction
work in progress shall include a detailed description of tha actual costs as of a date certain for
which the applicant seeks recovery, a detailed description of the impact upon rates of the proposed
surcharge, and a demonstration that such a construction work in progress allowance is consistent
with the applicable limitations of division (A) of section 4909.15 of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation facility shall
include a detailed description of the actual costs, as of a date certain, for which the applicant seeks
recoveiy and a detailed description of the impact upon rates of the proposed surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation facility
shall include the proposed terms for the capacity, energy, and associated rates for the life of the fa- cility.

(c) Division (E)(2)(d) of section 4928.143 of the Revised Code authorizes an electric utility to include
terms, conditions, or charges related to retail shopping by customers. Any application which includes
such temis, conditions or charges, shall include, at a minimum, the following information:
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(i) A listing of all components of the ESP which would have the effect of preventing, limiting, in-
hibiting, or promoting customer shopping for retail electric generation service. Such components
would include, but are not limited to, terms and conditions relating to shopping or to retuming to
the standard service offer and any unavoidable charges. For each such component, an explanation
of the component and a descriptive rationale and, to the extent possible, a quantitative justification
shall be provided.

(ii) A description and quantification or estimation of any charges, other than tflose associated with
generation expansion or environmental investment under divisions (B)(2)(b) and (B)(2)(c) of sec-
tion 4928.143 of the Revised Code, which will be deferred for future recovery, together with the
carrying costs, amortization periods, and avoidability of such charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges for standby,
back-up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for automatic increases or decreases in any component of the standard service offer price.
Pursuant to this authority, if the ESP proposes automatic increases or decreases to be implemented dur-
ing the life of the plan for any component of the standard service offer, other than those covered by di-
vision (B)(2)(a) of section 4928.143 of the Revised Code, the electric utility must provide in its applica-
tion a description of the component, the proposed means for changing the component, and the proposed
means for verifying the reasonableness of the change.

(e) Division (B)(2)(I) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for the securitization of authorized phase-in recovery of the standard service offer price. If a
phase-in deferred asset is proposed to be securitized, the electric utility shall provide, at the time of an
application for securitization, a description of the securitization instrument and an accounting of that se-
curitization, including the deferred cash flow due to the phase-in, carrying charges, and the incremental
cost of the securitization. The eleetric utility will also describe any efforts to minimize the incremental
cost of the securitization. The electric utility shall provide all documentation associated with securitiza-
tion, including but not limited to, a summary sheet of terms and conditions. The electric utility shall
also provide a comparison of costs associated with secuiitization with the costs associated with other
forms of frnancing to demonstrate that securitization is the least cost stxategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions relating to transmission and other specified related services. Moreover, division (A)(2) of
section 4928.05 of the Revised Code states that, notwithstanding Chapters 4905. and 4909. of the Re-
vised Code, commission authority under this chapter shall include the authority to provide for the re-
covery, through a reconcilable rider on an electric distribution utility's distribution rates, of all transmis-
sion and transmission-related costs (net of transmission related revenues), including ancillary and net
congestion costs, imposed on or charged to the utility by the federal energy regulatory commission or a
regional transmission organization, independent transmission operator, or similar organization approved

® 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

FEAPPX000043

http://web2,westlaw.com/print/printstream.aspx?mt=0hio&utid=l &prft=HTMLE&vr=2.... 11/11/2011



Page 9 of 12

OAC 4901:1-35-03 Page 8

Ohio Adniin. Code 4901:1-35-03

by the federal energy regulatory commission.

Any utility which seeks to create or modify its transmission cost recovery rider in its ESP shall file the
rider in accordance with the requirements delineated in Chapter 4901:1-36 of the Administrative Code.

(g) Division (B)(2)(h) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for alternative regulation mechanisms or progranus, including infrastructure and modemiza-
tion incentives, relating to distribution service as part of an ESP. While a number of mechanisms may
be combined within a plan, for each specific mechanism or program, the electric utility shall provide a
detailed description, with supporting data and information, to allow appropriate evaluation of each pro-
posal, including how the proposal addresses any cost savings to the electric utility, avoids duplicative
cost recovery, and aligns electric utility and consumer interests. In general, and to the extent applicable,
the electric utility shall also include, for each separate mechanism or program, quantification of the es-
timated impact on rates over the term of anyproposed modernization plan. Any application for an infra-
structure modernization plan shall include the following specific requirements:

(i) A description of the infrastructure modernization plan, including but not limited to, the electric
utility's existing infrastructure, its existing asset management system and related capabilities, the
type of technology and reason chosen, the portion of service territory affected, the percentage of
customers directly impacted (non-rate impact), and the implementation schedule by geographic loc-
ation and/or type of activity. A description of any communication infrastructure included in the in-
frastmcture modemization plan and any metering, distribution automation, or other applications
that may be supported by this communication infrastmcture also shall be included.

(ii) A description of the benefits of the infrastruchue modemization plan (in total and by activity or
type), including buE not limited to the following as they may apply to the plan: the impacts on cur-
rent reliability, the number of circuits inipacted, the number of customers impacted, the timing of
impacts, whether the impact is on the frequency or duration of outages, whether the infrastructure
modemization plan addresses primary outage causes, what problems are addressed by the infra-
structure modernization plan, the resulting dollar savings and additional costs, the activities af-
fected and related accounts, the tiniing of savings, other customer benefits, and societal benefits.
Through metrics and milestones, the infrastructure modernization plan shall include a description
of how the performance and outcomes of the plan will be measured.

(iii) A detailed description of the costs of the infrastructure modemization plan, including a break-
down of capital costs and operating and maintenanee expenses net of any related savings, the rev-
enue requirement, including recovery of stranded investment related to replacement of un-
depreciated plant with new technology, the impact on customer bills, service disruptions associated
with plan implementation, and description of (and dollar value of) equipment being made obsoles-
cent by the plan and reason for early plant retirement. The infrastructure modemization plan shall
also include a description of efforts made to mitigate such stranded investment.
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(iv) A detailed description of any proposed cost recovery mechanism, including the components of
any regulatory asset created by the infrastructure modernization plan, the reporting structure and
schedule, and the proposed process for approval of cost recovery and htcrease in rates.

(v) A detailed explanation of how the infrastmcture modernization plan aligns customer and elea
tric utility reliability and power quality expectations by customer class.

(h) Division (E)(2)(i) of section 4928.143 of the Revised Code authorizes an electric utility to include
provisions for econonuc development, job retention, and energy efficiency programs. Pursuant to this
section, the electric utility shall provide a complete description of the proposal, together with cost-
benefrt analysis or other quantitative justification, and quantification of the programs projected impact
on rates.

(10) Additional required infomiation

Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the ESP with respect to
significantly excessive earnings. Division (E) of section 4928.143 of the Revised Code is applicable only if
an ESP has a term exceeding tluee years, and would require an eamings determination to be made in the
fourth year. Division (F) of section 4928.143 of the Revised Code applies to any ESP andexamines cam-
ings after each year. In each case, the burden of proof for demonstrating that the return on equity is not sig-
nificantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised Code, the electric
utility shall provide testimony and analysis demonstrating the return on equity that was earned during
the year and the returns on equity eamed during the same period by publicly traded companies that face
oomparable business and financial risks as the electric utility. In. addition, the electric utility shall
provide the following information:

(i) The federal energy regulatory commission form I (FERC form 1) in its entaety for the annual
period under review. The electric utility may seek protection of any confidential or proprietary data
if necessary. If the FERC form 1 is not available, the electric utility shall provide balance sheet and
income statement information of at least the level of detail as required by FERC form 1.

(ii) The latest securities and exchange commission form 10-K in its entirety. The electric utility
may seek protection of atry confidential or proprietary data if necessary.

(iii) Capital budget requirements for future connnitted investments in Ohio for each ann.ual period
remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the electric utility
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shall also provide, in addition to the requirements under division (F) of section 4928.143 of the Revised
Code, calculations of its projected return on equity for each remaining year of the ESP. The electric
utility shall support these calculations by providing projected balance sheet and income statement in-
formation for the remainder of the ESP, together with testimony and work papers detailing the method-
ologies, adjustments, and assumptions used in making these projections.

(D) The first application for an SSO filed after the effective date of section 4928.141 of the Revised Code by
each electric utility shall include an ESP and shall be filed at least one hundred fifty days before the electric util-
ity proposes to have such SSO in effect. The farst application may also include a proposal for an MRO. First ap-
plications that are filed with the commission ptior to the initial effective date of thissule and that are determined
by the comtnission to be not in substantive compliance with this rule shall be amended or refiled at the direction
of the commission. The commission shall endeavor to make a determination on an amended or refiled ESP ap-
plication, which substantively conforms to the requirements of this rule, within one hundred fifty days of the fil-
ing of the amended or refiled application.

(E) Subsequent applications for an SSO may include an ESP and/or MRO; however, an ESP may not be pro-
posed once the electric utility has implemented an MRO approved by the commission.

(F') The SSO application shall include a section demonstrating that its current corporate separation plan is in
oompliance with section 4928.17 of the Revised Code, Chapter 4901:1-37 of the Administrative Code, and con-
sistent with the policy of the state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.
If any waivers of the corporate. separation plan have been granted and are to be continued, the applicant shall
justify the conthtued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must include, but are not
limited to, all pertinent docutnents prepared by the electric utility for the application and a narrative or other
support of assumptions made in the work papers. Work papers shall be marked, organized, and indexed accord-
ing to schedules to which they relate. Data contained in the work papers should be footnoted so as to identify the

source document used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the electric utility for the ap-
plication and included in the application must be available in spreadsheet, word processing, or an electronic non-
image-based format, with formulas intact, compatible with personal computers. The electronic form does not
have to be filed with the application but must be made available within two business days to staff and any inter-

vening party that requests it.

HISTORY: 2008-09 OMR pam. #10 (R-E), eff. 5-7-09; 2003-04 OMR pam. #I 1(E), eff. 5-27-04

RC 119.032 rule review date(s): 9-30-13; 9-30-08
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RC 4928.06, Effectuation of state policy; roles; monitoring and evaluation of service; reports; detemi'uration of
effective competition; authority of conunission
RC 4928.14, Electric generation service supplier
RC 4928.141, Standard service offer
RC 4928.142, Market rate offer
RC 4928.143, Electric security plan

4901:1-35-03, OH ADC 4901:1-35-03

Rules are complete through July 31, 2011; Appendices are current to February 28, 2010

(c) 2011 Thomson Reuters

END OF DOCUMENT
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