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MEMORANDUM IN SUPPORT OF JURIDICTION OF APPELLANT CLEVELAND
METROPOLITAN SCHOOL DISTRICT AND MR. LITTLE

EXPLANATION WHY THIS CASE PRESENTS QUESTIONS OF GREAT
GENERAL AND PUBLIC INTEREST

This is an appeal by the Cleveland Metropolitan School District and one of its bus drivers

(collectively referred to herein as the District or CMSD) from an order of the State Court of

Appeals, Eighth Appellate District, Cuyahoga County Ohio, dismissing for want of a final

appealable order their appeal from a trial court order denying without opinion or stated reason

their motion to dismiss on immunity grounds. In dismissing the District's appeal, the Eighth

District cited its decision in Young v. Cuyahoga County Bd. of MRDD, 2011 -Ohio-229 1. As

further explained herein, the Eighth District has since overruled its decision in that case.

The operative factual allegation against the District, that negligent supervision

"facilitated, encouraged, and/or allowed to be perpetrated" a sexual assault by two sixth-graders

against a fifth-grade student on a school bus, is indistinguishable from that in Doe v. Marlington

School District Board of Education, 122 Ohio St.3d 12, 2009 Ohio 1360, upon which the

District's motion to dismiss in the trial court was predicated.

In its decision in Hubbell v. Xenia, 115 Ohio St.3d 77, 2007-Ohio-4839, this Honorable

Court intended to clear up confusion among and within State Appellate Districts regarding the

application of R.C. 2744.02(C) and the appealability as final of trial court rulings denying

political subdivision procedural motions asserting statutory immunity. Id. at {¶¶ 13-14.}

Unfortunately, that decision, juxtaposed with the Court's earlier decision in State Automobile

Mutual Ins. Co. Titanium Metals Corp., 108 Ohio St.3d 540, 2006-Ohio-1713, introduced a new

form of procedural confusion into the courts of Ohio.



On October, 7, 2011, the day after an unsuccessful settlement conference, the District had

filed its appellate brief setting forth a detailed exposition on motions to dismiss as a proper

procedural mechanism to present a clearly applicable immunity defense.l Among the Cuyahoga

County cases the District cited in discussing the procedural confusion in this area were Young v.

Cuyahoga County Bd of MRDD, 2011-Ohio-2291, Wade v. Stewart, 2010-Ohio-164 (Gallagher,

J., at {¶¶19-21 } concurring in judgment only, collecting cases, and concluding that "denial of a

motion to dismiss does constitute a final appealable order"); Fink v. Twentieth Century Homes,

Inc., 2010-Ohio-5486; Parsons v. Greater Cleveland R.T.A., 2010-Ohio-266; Rucker v. Village

of Newburgh Heights, 2008-Ohio-910; Pearson v. Warrensville Hts. City Schools, 2008-Ohio-

1102 (where, at {¶ 4}, the court had stayed the appeal of a denial of a motion for judgment on

the pleadings pending the Supreme Court's decision in Hubbell and thereafter addressed the

merits of the appeal); and Vaughan v. Cleveland Municipal School District, 2006-Ohio-2572.

The District pointed out that in Parsons, 2010-Ohio-266 at {§§ 14, 15}, the court had

recognized that "the court's decision in Hubbell was not limited to summary judgment rulings"

and that denial of a Civ.R. 12(B)(6) motion to dismiss triggers the "right to an interlocutory

appeal under R.C. 2744 ***." The District pointed out that in Wade v. Stewart, 2010-Ohio-164

{1¶19-21 }, the court had recognized that a significant body of appellate case law has developed

approving the use of Civ.R. 12(B)(6) motions to dismiss complaints against political

subdivisions on inununity grounds since this Court decided in Hubbell and concurrently reversed

several appellate cases, including one involving denial of a motion to dismiss, in In re Ohio

Political Subdivision Cases, 115 Ohio St.3d 448, 2007-Ohio-5252.

I The District also submitted a thorough refutation of the Plaintiffs-Appellees' argument that
CMSD is a "common carrier" and its operation of school buses a proprietary rather than
governmental fanction. That misguided theory of liability, upon which to months or years of
litigation were threatened, was certainly worthy of immediate appellate review and correction.
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The District also invited the Eighth District to compare and contrast its decisions in

Vaughan v. Cleveland Municipal School District, 2006-Ohio-2572 at {¶¶ 21-22} ("the same

problem exists in this case") and Rucker v. Village of Newburgh Heights, 2008-Ohio-910 at {¶

8} (citing Hubbell v. Xenia, 2007-Ohio-4839 and explaining that "the supreme court has recently

distinguished (State Automobile Mutual Ins. Co. Titanium Metals Corp., 108 Ohio St.3d 540,

2006-Ohio-1713) and directed appellate courts to consider the merits of the appeal.")2

On October 12, 2011, the Eighth District dismissed the District's appeal, citing its

decision in Young v. Cuyahoga County Bd of MRDD, 2011-Ohio-2291. Upon subsequently

investigating whether Young had been appealed, the District leamed from the appellant MRDD

board's October 26, 2001 motion for reconsideration3 that in an 8-1 decision on September 16,

2011, twenty-six (26) days before dismissing the District's appeal, the Eighth District had

designated DiGiorgio v. Cleveland, Cuyahoga App. No. 95945, for en banc review due to "a

conflict among prior decisions of this court on whether the unexplained denial of a motion to

dismiss and/or for judgment on the pleadings on sovereign immunity grounds is a final

appealable order." The court compared its decisions in Young, supra, Wade, supra, and Grassia

v. Cleveland, 2010-Ohio-3134, with its decisions Fink, supra, and Parsons, supra 4

On November 10, 2011, the Eighth District issued its en banc decision DiGiorgio v.

Cleveland, 2011-Ohio-5824, and held at {¶¶ 1-2}, that "the unexplained denial of a motion to

2 Most recently, on November 14, 2011, the Eighth District affirmed a trial court's grant of the
District' motion to dismiss on immunity grounds claims of negligent hiring and supervision.
Moya v. DeClemente, Cuyahoga App. No. 96733. The trial court issued a "detailed joumal
entry" and there were no "allegations that the political subdivision exercised its discretion with
malicious purpose, in bad faith, or in a wanton or reckless manner." Id. at 2, 6.
3 Young, 2011-Ohio-2291, OSC Case No. 11-1073, involves a motion for judgment on the
pleadings. On October 19, 2011, this Court declined jurisdiction to review the case; on October
26, 2011, the Defendant moved for reconsideration based on the Eighth Dastrict's en banc review

of DiGiorgio v. Cleveland, Cuyahoga App. No. 95945; (201 1-Ohio-5824.)
4 As noted above, the District had discussed four out of five of these cases in its appellate brief.
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dismiss and/or for judgment on the pleadings * * * is a final, appealable order pursuant to the

Ohio Supreme Court's decision in Hubbell v. Xenia, 115 Ohio St.3d 77 ***" and, at {¶ 16},

overruled its decision in Young v. Cuyahoga County Bd. of MRDD, 2011-Ohio-2291, as well as

its prior decisions in Wade v. Stewart, 2010-Ohio-164 and Grassia v. Cleveland, 2010-Ohio-

3134. Hence, the District's appeal was dismissed in the midst of en banc review of a conflicted

procedural issue and based on a case, Young, that the Eighth District has now overruled.

Decisions conflicting with dismissal of the CMSD's appeal have also emanated from

other appellate districts. See, e.g., Piispanen v. Carter, 2006-Ohio-2382 (Lake County) at {¶ 9}

(internal citation omitted, while "generally a denial of a motion to dismiss is not a final

appealable order ***an exception to this rule will lie when the denial is of a motion to dismiss

alleging sovereign immunity under R.C. 2744.02"); Amrhein v. Lucas County Sheriff James

Telb, 2006-Ohio-5107 (affirming judgment on the pleadings on immunity grounds and noting at

{¶ 10} that review of a motion for judgment on the pleadings is "substantively analogous" to

review of a motion to dismiss); DeMartino v. The Poland Local School District, 2011-Ohio-1466

(reversing in part/affirming in part denial of judgment on the pleadings, the court noting at {30}

that it reached its conclusions relying "exclusively on the pleadings.")

Divergent interpretation and application of Hubbell v. Xenia and State Automobile

Mutual Ins. Co. Titanium Metals Corp., 108 Ohio St.3d 540, 2006-Ohio-1713, has distorted

Ohio's long standing civil standards governing motions to dismiss and introduced a new form of

confusion regarding the appealability of rulings denying motions to dismiss or for judgment on

the pleadings on immunity grounds. As a consequence, the proper use of procedural motions on

immunity grounds and the intended function of R.C. 2744.02(C) have been compromised.
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There are at least six good reasons why this Honorable Court should accept jurisdiction

of this case to clarify whether and when a political subdivision is entitled to appellate review of

a ruling denying a motion to dismiss or for judgment on the pleadings on immunity grounds:

1. Not only have conflicting decisions been issuing from and within Ohio Appellate
Districts on the appealability as final of rulings denying motions to dismiss or for
judgment on the pleadings on inununity grounds, the Eighth District has now overruled
the decision upon which it predicated its dismissal of the CMSD appeal;

2. Requiring a record to be developed before an immunity defense will be considered
abandons the traditional function of motions to dismiss or for judgment on the pleadings
as a means of presenting purely legal challenges to the factual allegations in a complaint;

3. Permitting the dismissal of appeals from trial court denials of a motion to dismiss or for
judgment on the pleadings on immunity grounds without opinion or stated reason
encourages trial courts not to set forth their reasoning, in essence allowing trial courts to
control whether, or at least when, their decisions will be subject to appellate review;

4. Permitting appellate courts to dismiss appeals where a trial court denies a motion to
dismiss or for judgment on the pleadings on immunity grounds without opinion or stated
reason renders the concept of appellate court de novo review meaningless;

5. Permitting appellate courts to dismiss appeals from perfunctory orders denying motions
to dismiss or for judgment on the pleadings on immunity grounds constitutes violation in
a different form of the Court's admonition in Hubbell, 2007-Ohio-4839 at 1120), that "a
court of appeals may not avoid difficult questions of immunity by pointing to the trial
court's use of the language `genuine issue of material fact"'; and,

6. Allowing such dismissals contravenes the Legislature's intent, albeit imperfectly
expressed, in enacting R.C. 2744.02(C).

Because the factual allegations in this case fall squarely within the ambit of this Court's

ruling in Doe v. Marlington School District Board of Education, 2009 Ohio 1360, it presents an

ideal platform for this Court to clarify that a political subdivision is entitled to appellate review

of an order denying a procedural motion presenting a clearly applicable immunity defense. Even

a contrary outcome would lend clarity to an area of confusion and would, by sparing such future

extensive expenditures of time and effort as have already been invested in motion practice and
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appellate briefing in this case, to that extent at least serve the public's interest in conserving the

scarce fiscal resources of Ohio's political subdivisions.

For these reasons, more fully outlined herein, the Court should accept jurisdiction of this

appeal, permit full briefing, and consider consolidating it with Young if reconsideration is

granted in that case, in any appeal forthcoming in DiGiorgio, and any similar appeals.

Alternatively, the Court should accept jurisdiction of this appeal and remand this case to

the Court of Appeals for review pursuant to that court's intervening decision in DiGiorgio v.

Cleveland, 2011-Ohio-5824, overruling the Young case upon which the dismissal was predicated.

H. STATEMENT OF THE CASE AND FACTS

On December 14, 2010, Plaintiffs-Appellee Ni-Asia Dillard, a minor through her mother,

and her mother Nur-ur-din Dillard, filed a five-count Complaint against the Cleveland

Metropolitan School District and one of its drivers (collectively referred to herein as the District

or CMSD), and two minors and their parents, who are not parties to this appeal. Plaintiffs'

alleged Sexual Assault and Battery and Negligent and Intentional Infliction of Emotional

Distress against the minor Defendants, sought a parental statutory liability award against the

minors' parents, and sought parental loss of consortium damages against all Defendants.

Plaintiffs identified CMSD as a political subdivision that "operates and maintains a fleet

of school buses for use as transportation for all CMSD students in the City of Cleveland."

Complaint ¶ 2. Plaintiffs alleged that "Mr. Little was an employee of Defendant CMSD * * *

acting in the course and scope of his duties as a CMSD bus driver * * * on a vehicle owned and

operated by Defendant CMSD, (and) was further charged with properly managing the students

and protecting them from harm during his operation of the public school bus. See Ohio Admin.
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Code 3301-83-10(A)(2)69 and B(7)." Complaint ¶ 5. The third count of Plaintiffs' Complaint

made the only direct claim against the District, setting forth the following operative allegations:

Due to a lack of school discipline "as well as, the negligent failure * * * to exercise
necessary influence, supervision, and/or authority over" the minor Defendants, the
District and its driver "facilitated, encouraged, and/or allowed to be perpetrated" the
assault upon the minor Plaintiff. Complaint ¶ 14;

"Defendants CMSD and Mr. Little's acts and omissions constituted wanton misconduct
and a reckless disregard to the student's safety by, for example purposes only, failing to
supervise their students in an appropriate manner and provide a special education
chaperone or aid on the school bus. Furthermore, CMSD and Mr. Little acted
negligently, and/or wantonly by proceeding to operate the bus along the route without
stopping to inspect the students and protect the Plaintiff from the abuse which was
known, or should have been known, to be ongoing." Complaint ¶ 16;

"CMSD and Mr. Little acted recklessly and/or wantonly *** within the meaning of R.C.
§ 2744.03(A)(6)(b)", Complaint ¶ 17; and,

"Mr. Little acted negligently and otherwise violated the duties that were owed during the
course of his operation of the school bus in the scope of his employment and authority
within the meaning of R.C. § 2744.02(B)(1)." Complaint ¶ 18.

On June 30, 2011, the District moved to dismiss the Plaintiffs' Complaint for failure to

state a claim upon which relief can be granted, relying on the bar of statutory inununity and the

decision of this Court in Doe v. Marlington School District Board of Education, 122 Ohio St.3d

12, 2009-Ohio-1360. On July 26, 2011, without opinion or explanation the trial court denied the

District and its drivers' motion to dismiss. The District timely appealed.

As explained in the first section of this memorandum, on October 7, 2011, the District

filed its appellate brief but on October 12, 2011, apparently without considering that brief, the

appellate court dismissed the District's appeal, citing its decision in Young v. Cuyahoga County

Bd of MRDD, 2011-Ohio-2291. As also explained, the appellate court's dismissal was entered

twenty-six (26) days after that court had designated DiGiorgio v. Cleveland, for en banc review

due to "a conflict among prior decisions of this court on whether the unexplained denial of a
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motion to dismiss and/or for judgment on the pleadings on sovereign immunity grounds is a fmal

appealable order", and on November 10, 2011, the court held that such decisions are appealable

and overruled its decision, inter alia, in Young. DiGiorgio v. Cleveland, 2011-Ohio-5824.

III. ARGUMENT AND LAW

PROPOSITION OF LAW NUMBER ONE: An order denying a motion to
dismiss based on a defense of statutory immunity is final, appealable, and
subject to de novo review regardless of whether a trial court issues an opinion or
sets forth its reasoning.

It is well established that a motion to dismiss for failure to state a claim upon which relief

can be granted is procedural in nature and tests the sufficiency of the complaint, that a court

presumes all factual allegations therein to be true and draws all reasonable inferences in favor of

the non-moving party, and that appellate review of a judgment involving a motion to dismiss is

de novo. Piispanen v. Carter, 2006-Ohio-2382 at {¶ 10.} See, also, Pearson v. Warrensville

Hts. City Schools, 2008-Ohio-1102 at {¶ 8}and Amrhein v. Lucas County Sheriff James Telb,

2006-Ohio-5107 at {¶ 12} (appellate review ofjudgments on the pleadings is also de novo.)

It is also well-established that a court has no obligation to accept as true mere

unsupported legal conclusions in a complaint; a litigant cannot avoid immunity merely by

asserting that an employee engaged in wanton or reckless conduct but must instead allege some

operative facts that would support such a finding. Pearson v. Warrensville Hts. City Schools,

2008-Ohio-1102 at {¶ 35}, citing Hodge v. Cleveland (October 22, 1998), Cuyahoga App. No.

72283 (intemal citations omitted.) The "mere incantation of an abstract legal standard" is not

sufficient and "the claims set forth in a complaint must be plausible, rather than conceivable."

Fink v. Twentieth Century Homes, Inc., 2010-Ohio-5486 at {¶ 24} (internal citations omitted.)

The contention that the affirmative defense of statutory immunity must first be set forth

in a responsive pleading and later presented in a motion for summary judgment is incorrect.



Although Civ.R. 8(C) requires that affirmative defenses must be set forth when "pleading to a

preceding pleading," Civ.R. 12(B) provides that the defense of failure to state a claim upon

which relief may at the option of the pleader be made by motion precisely because that entails a

purely legal challenge to the well-pleaded factual allegations of a complaint. Furthermore, it was

established long ago, shortly after the Ohio Rules of Civil Procedure were adopted on July 1,

1970, that an affirmative defense can be presented by way of a motion to dismiss. Mills v.

Whitehouse Trucking Co. (1974), 40 Ohio St.2d 55, 59 (statute of limitations); see, also, Carmen

v. Link (1997), 119 Ohio App.3d 244, 250.

Because a motion to dismiss is a purely legal challenge to the sufficiency of the factual

allegations in a complaint, a factual record is not only unnecessary, it has no place in the

analytical process. For that reason, and because the trial court's decision is entitled to no

deference, it follows that appellate de novo review of denial of such a motion requires no

explanation by the trial court. Upon the facts pleaded in the Plaintiffs' Complaint, statutory

immunity fully applied, the District and its driver should have been dismissed, and the appellate

court should have so decided regardless of the lack of any explanation by the trial court.

PROPOSITION OF LAW NUMBER TWO: A school district's operation of school
buses is a governmental function and does not make the district a common carrier.
A school district has statutory immunity from liability for claims of negligent
supervision of children on a school bus. Doe v. Marlington School District Board of

Education, 122 Ohio St.3d 12, 2009-Ohio- 1360, explained and followed.

Plaintiffs' main argument against the bar of statutory immunity was that the District is a

common carrier equivalent to the Greater Cleveland RTA or "Greyhound, Trailways, and

Megabus," Plaintiffs' Brief in Opposition 8, and that its operation of school buses to transport its

students to and from school is a proprietary rather than govennnental function. Plaintiffs blithely

argued that in Doe v. Marlington School District Board of Education, 122 Ohio St.3d 12, 2009

9



Ohio 1360 this Court "was never required to determine whether a governmental or proprietary

function was being performed." Plaintiffs' Brief in Opposition 10-11.

Plaintiffs conceded that the CMSD is a political subdivision and that "the provision of a

system of public education" is specifically defined by R.C. 2744.01(C)(2)(c) as a governmental

function but argued that is "immaterial." To the contrary, it is an essential and defining

characteristic. The District's operation of school buses is categorically different from that of a

regional transit authority specifically created to perform the proprietary function of serving as a

common carrier for the use of all interested citizens willing to pay the fare. The fact that "the

establishment, maintenance, and operation of * * * a busline or other transit company"5 is

defined as a proprietary function under R.C. 2744.01(G)(2)(c) does not even remotely support

the contention that a school district's operation of school buses is proprietary.

"[A] public school district is a political subdivision performing a governmental activity.

Operating school buses is reasonably a part of that activity." Hamrick v. Bryan City School

District, 2011-Ohio-2572 at {¶ 26.} The District's transportation of students to and from school

is part and parcel of providing those students with a public education and is, as a matter of law, a

governmental function. As a matter of law, the Cleveland Metropolitan School District is not a

common carrier and its transportation of students is a governmental, not proprietary function.

The Ohio Legislature clearly distinguishes between school districts and common carriers

with respect to school buses. See R.C. 4511.01(F) defines "school buses" and specifies that

"`school bus' does not include a bus operated by a municipally owned transportation system, a

mass transit company operating exclusively within the territorial limits of a municipal

5 Along with light, gas, power, or heat plants, railroads, and muni_cipal water systems, none of
which connote a governmental function or even remotely compare with operating school buses
in connection with providing a system of public education.
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corporation ***, nor a common passenger carrier certified by the public utilities commission

unless such bus is devoted exclusively to the transportation of children to or from a school

session or school function(.)" (Emphasis added.) See, also R.C. 4511.78, at (A)(1) defining

"mass transit system" as "any county transit system, regional transit authority, regional transit

commission, municipally owned transportation system, mass transit company * * * and any

common passenger carrier, that provides transportation for children to or from a school session

or a school function" and at (A)(2) providing that "'bus' * * * does not mean any school bus as

defined in section 4511.01 of the Revised Code. (Emphasis added.) See, also, Hensley v. Toledo

Area Regional TransitAuthoriry, 121 Ohio App.3d 603, 621, 1998-Ohio-68.

If the General Assembly had intended that a school district's provision of school bus

transportation be defined as a proprietary function it could easily have said so in R.C. 2744. It

did not. Instead, the General Assembly defined CMSD's function as governmental and limited

its exposure to tort liability exclusively to the exceptions set forth in R.C. 2744.02(B), none of

which apply to the facts alleged in the Plaintiffs' Complaint.

In denying the District and its driver's motion to dismiss, the trial court disregarded the

controlling case of Doe v. Marlington School District Board of Education, 122 Ohio St.3d 12,

2009 Ohio 1360, where this Court specifically held that a claim for negligent supervision of

special needs students sexually assaulted on a school bus did not fall within the R.C.

2744.02(B)(1) exception to statutory immunity for the negligent operation of a motor vehicle.

In Doe v. Marlington, this Court observed that "the parties in this court do not contest

that transportation of students to and from school is a governmental function", 122 Ohio St.3d 12

at {¶ 11 }, citing Doe v. Dayton City School Dist. Bd. of Edn. (1999), 137 Ohio App.3d 166, 170

(where the co-art stated that its conclusion that the school board was required to provide
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transportation for its students "necessarily excludes R.C. 2744.01(G)(2)(c), on which Doe had

relied, which classifies a`busline or transit company' operated as a`utility' as a proprietary

function.") By favorably citing Doe v. Dayton City School in Doe v. Marlington, this Court

rejected the Plaintiffs' contention that the CMSD can be characterized as a common carrier.

This Court should hold, consistent its decision in Doe v. Marlington School District

Board of Education, 2009 Ohio 1360, that, as a matter of law, a school district's operation of

school buses to transport students to and from school is a governmental function and that

allegations that negligent supervision "facilitated, encouraged, and/or allowed to be perpetrated"

a student assault upon another student on a school bus do not fall within the R.C. 2744.02(B)(1)

exception to statutory immunity for the negligent operation of a motor vehicle.

The District and its driver are inunune from liability and should have been dismissed

from this case and the appellate court should have so decided. This Court should hear this case

and so decide or remand this case for a decision by the Court of Appeals.

PROPOSITION OF LAW NUMBER NUMBER THREE: A complaint will fail to
state a claim upon which relief can be granted against the driver of a school bus
upon which two students sexually assaulted another student unless it describes
misconduct sufficient to divust him of statutory immunity. A general alkgation of
wanton or reckless misconduct is insufficient to withstand a motion to dismiss on
immunity grounds. Doe v. Marlington School Dist. Bd. of Ed., 122 Ohio St.3d 12,

2009-Ohio-1360, explained and followed.

Because the Plaintiffs specifically alleged that the District's driver was acting "in the

course and scope of his job duties", Complaint ¶ 5, the R.C. 2744.03(A)(6)(a) exception to

individual immunity for acts or omissions "manifestly outside the scope of the employee's

employment or official responsibilities" had no application to Plaintiffs' claims against him.

Because Plaintiffs did not allege that any statute expressly imposes liability upon the District's
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driver and OAC Sections 3301-83-10(A)(2)(f) and (B)(7),6 Complaint ¶ 5, do not do so, the

R.C. 2744.03(A)(6)(c) exception to the driver's individual immunity when "civil liability is

expressly imposed on the employee by a section of the Revised Code" had no application.

Accordingly, Plaintiffs' claims against the District's driver individually must rise or fall

under R.C. 2744.03(A)(6)(b). Further, because no allegation was made that the driver acted

"with malicious purpose (or) in bad faith," the only remaining possibility is that the driver

somehow acted "in a wanton or reckless manner."

Plaintiffs' only factual allegations against the District's driver are that he failed "to

exercise necessary influence, supervision, and/or authority over" the minor Defendants,

Complaint ¶ 14; and operated "the bus along the route without stopping to inspect the students

and protect the Plaintiff from the abuse which was known, or should have been known, to be

ongoing", Complaint ¶ 16. Accepted as true those allegations state no cause of action.

Plaintiffs remaining assertions against the driver are mere legal conclusions that need not

be accepted as true: that the driver "acted recklessly and/or wantonly * * * within the meaning of

R.C. § 2744.03(A)(6)(b)", Complaint ¶ 17; and "acted negligently and otherwise violated the

duties that were owed during the course of his operation of the school bus in the scope of his

employment and authority within the meaning of R.C. § 2744.02(B)(1)." Complaint ¶ 18.

It is impossible from the facts alleged to identify a duty for the breach of which liability

could be imposed against the District's driver. Contrast Pearson v. Warrensville Hts. City

Schools, 2008-Ohio-1102 at {¶ 36}, where the Cuyahoga County Court of Appeals held

sufficient to withstand judgment on the pleadings, because liability might lie under R.C.

6 OAC 3301-83-10(A)(2) requires that school bus drivers receive a minimum of fifteen hours of
pre-service classroom instruction in fourteen subjects, the sixth of which is pupil management.
Subsection (B) requires a minimum of four hours of annual in-service training in fifteen subjects,
the seventh of which is pupil management.
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2744.03(A)(6)(b), an allegation that a school employee released a student to her mother despite

being forewarned that the mother was addicted to drugs and prohibited by a domestic relations

court order from taking the daughter from school. Pearson, 2008-Ohio-1102 at {¶¶ 27 - 36.}

Even so concluding, citing its decision in Hodge v. Cleveland (October 22, 1998), Cuyahoga

App. No. 72283, the Eighth District stressed in Pearson that it was under no obligation to accept

the plaintiff s"unsupported legal conclusions" and that immunity could not be avoided simply

"by making bald claims of wanton and/or reckless misconduct"; instead the plaintiff "must allege

some operative facts concerning the employee" that would allow such a finding. Pearson v.

Warrensville Hts. City Schools, 2008-Ohio- 1102 at {¶ 35.}

In this case, the proper outcome against the District's driver is the same as in Thomas v.

Byrd-Bennett, 2001-Ohio-4160, where the Eighth District affirmed judgment on the pleadings in

favor of the CMSD, its Superintendent, and a school principal against allegations that the

plaintiff had been the victim of and had complained to those defendants about multiple assaults

by students. The court concluded that "there are no facts alleged that would demonstrate that

(the employee defendants) acted with malicious purpose, bad faith or in a wanton or reckless

manner, which would set forth exceptions to the general rule of immunity" under R.C. 2744.03.

Id. at [*8.] The court stressed that "this court has held that simply by using the magic word

`reckless' does not by itself preclude dismissal of the claims against an employee based on

negligence." Thomas v. Byrd-Bennett, 2001-Ohio-4160 at [*9.]

Plaintiffs' allegations here all seek to include alleged inadequate supervision of students

within the ambit of the operation of the school bus. Because the District is immune and its driver

was simply operating the school bus, more than mere conclusory allegations of wanton or
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reckless conduct or speculative assertions that the driver should have looked in his mirror or

made random stops to check if students were sexually assaulting one another were required.

1. CONCLUSION

The trial court should have dismissed Plaintiffs' claims against the District. The

appellate court had already determined that its decisions on the key procedural issue were in

conflict and has now overruled the case upon which it relied in dismissing the appeal. This case

presents questions of great general and public interest and is deserving of review. The Court

should accept jurisdiction and permit full briefing or remand the case to the Eighth District.
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