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STATEMENT OF FACTS

On or about May 24, 2004, the Appellant was injured in the course and scope of
her employment. She filed a Workers’ Compensation claim which was initially allowed
for fracture of the left femoral condyle; fracture left proximal tibial plateau; and
arthrofibrosis left knee.

Appellant received temporary total compensation benefits from the date of her
injury on May 24, 2004 through the date which she was found to reach maximum medical
improvement on or about May 16, 2005. Due to the severity of the Appellant’s left knee
condition, she was never able to return to her formal position of employment after the May
24, 2004 industrial injury. The Appellant had applied for and was granted a disability
retirement on or about February 1, 2005. After the Appellant’s temporary total
compensation was stopped based on a finding of maximum medical improvement on or
about May 16, 2005, the Appellant attempted to have her temporary total compensation
reinstated based on newly allowed conditions which included arthrofibrosis of the left
knee. The Industrial Commission of Ohio denied the Appellant’s request for reinstatement
of temporary total compensation based upon the physician of record’s office notes which
found that the Appellant had reached maximum medical improvement for the recently
newly allowed condition of arthrofibrosis of the left knee.

The Industrial Commission did not base its opinion in any way on the fact that the
Appellant had voluntarily resigned her formal position of employment when denying
temporary total compensation. Subsequently, the Appellant applied for permanent total
disability, and a Staff Hearing Officer for the Industrial Commission issued an order on
Aprii 10, 2068 which denied permanent total disability based upon the specialist report
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on file. The Staff Hearing Officer did not deny permanent total disability based upon a
finding that the Appellant had voluntarily abandoned her employment when she took a
disability retirement on February 1, 2005, even though the employer raised this argument
at the hearing. Subsequently, Appellant was successful in having her claim further allowed
for the additional conditions of aggravation of pre-existing arthritis left knee, and post
traumatic arthritis, left knee. Based upon those newly allowed conditions, the Appellant
applied for reinstatement for temporary total compensation from June 5, 2006 through the
present and continuing. The Appellani’s request for reinstatement of temporary total
compensation was based upon the new and changed circumstances presented by the
additionally allowed conditions. The request for temporary total compensation was denied
based upon a finding that the Appellant abandoned her employment when she took a
disability retirement on ot about February 1, 2005.

Appellant subsequently filed the present action in the Tenth District Court of
Appeals seeking the issuance of a Writ of Mandamus ordering Appellee-Industrial
Commission, to award temporary total compensation from June 5, 2006 through the
present. Pursuant to Ohio Rules of Civil Procedure, and the local rules of the Tenth Court
of Appeals, the matter was originally referred to a Magistrate. On December 29, 2010, the
Magistrate issued a decision denying Appellant’s request for Writ of Mandamus.
Appellant timely objected to the Magistrate’s decision, and by order dated April 19, 2011,
Appellant’s objection was denied. Appeliant has subsequently filed an appeal of right
from the Tenth District decision to the Supreme Court of Ohio.

LAW AND ARGUMENT

Tt is well setfled law in Ohio that in order to justify the issuance of a writ of
~ mandamus, an Appellant must establish that he/she has a clear legal right to the relief
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sought, State ex rel. Pressley v. Industrial Commission, (1967) 11 Ohio St. 2d 141 and

that where there is “some evidence” to support an award, the Court will not disturb the

Commission’s findings. State ex rel. Fiber-Lite Corp., v. Industrial Commission, (1988)

36 Ohio St.3d 202. However, where there is no evidence upon which the Commission
could have based its decision, the Commission is guilty of abuse of discretion and

mandamus is appropriate. State ex rel. Kramer v. Industrial Commission, (1979) 59 Obio

St.2d 39; State ex rel. White v U.S. Gypsum Co.. (1990) 49 Ohio St.3d 134,

In the instant case, the Appellant clearly believes that the Tenth District Court’s
decision was made in error. The Tenth District Court specifically found that Appellant
voluntarily abandoned the entire work force when she took her disability retirement on
February 1, 2005. This finding is in direct contradiction to this courts long standing
position with regard to voluntary retirement. Specifically, when an injured worker is
totally disabled at the time of his retirement, that retirement is deemed involuntary, and
the injured worker is entitled to temporary total disability compensation for a period of
disability that occurs after that retirement. In the instant case, the record shows that the
Appellant was receiving temporary total compensation at the time of her disability
retirement on February 1, 2005. The record further shows that the Appellant had not
been able to work since her Industrial injury occurred on May 24, 2004. Therefore, the
facts are clear that the disability retirement which was taken on February 1, 2005, was
due to her inability to work as a direct and proximate result of her industrial accident.

In State ex rel. Pretty Products V. Industrial Commission (1996) 77 Ohio St.3d 5,

the Supreme Court specifically found that temporary total compensation eligibility hinges
on the timing and character of Appellant’s departure. Clearly in the instant case,
~ Appellant’s application for disability retirement in February of 2005, came at a time
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when she was not working, and in fact, was receiving ongoing temporary total
compensation benefits on the allowed physical conditions in her claim. The facts further
establish that even after the Appellant was deemed to have reached maximum medical
improvement, her physician of record would still not release her to return to work.

An injured worker can only abandon a former position of employment if she has
the physical capacity for employment at the time of the abandonment or removal. State ex

rel. Brown V. Industrial Commission (1993) 68 Ohio St.3d 45 and 48. Clearly, the

Appellant cannot be deemed to have abandoned her employment when she took her
disability retirement in February of 2005, as at the time the Appellant was incapable of
working, and in fact, receiving temporary total compensation. The court in Brown further
held that if you were incapable of working at the time of retirement, the issue of whether or
not the retirement is voluntary in nature is not at issue.

In Brown the court specifically found that an Appellant is incapable of abandoning
a position that does not exist. Clearly in the instant case, Appellant was incapable of
abandoning her job because at the time of her disability retirement in 2005, she was not
and had not been working since the injury, and in fact, had been receiving ongoing
temporary total disability benefits.

In State ex rel. Chrysler V. Industrial Commission (1991) 62 Ohio St.3d 193, the

court held that an injured worker’s entitlement to temporary total disability depends on
whether or not the retirement occurred on or after she became disabled. The Court in
Chrysler specifically held that a retirement before disability precludes further disability if
the retirement was voluntary and constituted an abandonment of the entire job market.
However, an injured worker who retires after she is already disabled is not deemed to have
voluntarily abandoned the job market thus preclqding fqture disability benefits.
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State ex rel. Baker Material Handling Corp. V. Industrial Commission (1994) 69 Ohio

St.3d 202. In the instant case, the Commission abused its discretion since its decision
was not based on some evidence. The record clearly reflects that Appellant took a
disability retirement on or about February 1, 2005, that at the time of the disability
retirement the Appellant was receiving temporary total compensation. Had the Appellant
had not been able to return to work in any capacity since the industrial injury occurred on
February 24, 2004, that the Appellant received temporary total compensation until she
was deemed to have reached maximum medical improvement on or about May 16, 2005;
that the claim was subsequently further allowed for arthrofibrosis of the lefi knee; that
based upon that newly ailowed condition that Appellant filed a motion to have her
temporary total reinstated based upon new and changed circumstances. Clearly the facts
in this case, as well as the previous holdings on the issue of voluntary abandonment,
clearly established that the Appellant did not voluntary abandon her employment on or
about February 1, 2005 when she took a disability retirement.

CONCLUSION

Appellant is eligible for temporary total disability compensation because at the
time of her disability retirement, she was in fact, totally disabled. Furthermore, Appellant
is eligible for temporary total compensation since the character of her departure was

involuntary as defined by State ex rel. Rockwell International V. Industrial Commission

(1988) 40 Ohio St.3d 44.
Wherefore, Appellant respectfully requests that the Court of Appeals decision be

reversed, and that the Mandamus requesting that the Commission’s order be vacated, and




that temporary total compensation be awarded from June 5, 2006 through the present.

Respectfullg submitted,

/
SIIAWN MULDOWNEY (0058525)
Attorney for Relator
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive
Youngstown, OH 44515
(330) 799-5940

CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Merit Brief of Appellant was
forwarded by Regular U.S. Mail this 23rd day of May, 2011, to the following within
named persons: Kevin Reis, Assistant Attorney General, Workers’ Compensation
Section, 150 East Town St., 22nd Floor, Columbus, Ohic 43215; and Atty. Elizabeth

Phillips, 21 West Boardman St., 6" Floor, Youngstown, OH 44503.

SHAWNWHITDOWNEY
Attorney for Appellant
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NOTICE OF APPEAL OF APPELLANT PATRICIA ROUAN

Appellant Patricia Rouan hereby gives notice of appeal to the Supreme Court of
Ohio from the judgment of the Franklin County Court of Appeals, Tenth Appellate
District, entered in Court of Appeals Case No. 10AP-36 on April 19, 2011.

This case raises a substantial constitutional question and is one of public or great

general interest.

This action originated in the Court of Appeals and, therefore, is an Appeal of

Right.

Respectfully submitted,

SHAWN R. MULDOWNEY\

COUNSEL FOR APPELLANT,
PATRICIA ROUAN

CERTIFICATE OF SERVICE

I certify that a copy of this Notice of Appeal was sent by ordinary U.S. mail this
day of May 4, 2011 to counsel for Appellees: Industrial Commission of Ohio, 30 West
Spring Street, Columbus, OH 43215; Kevin J. Reis, Assistant Attorney General, 150
East Gay Street, 29™ Floor, Columbus, OH 43215; and Elizabeth M. Phillips, Assistant
Prosecuting Attorney, Mahoning County Prosecutor’s Office, 21 West Boardman Street,

6 Floor, Youngstown, OH 44503.

SHAWN R. MULDOWNEY

COUNSEL FOR APPELLANT,
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State of Ohio ex rel. Patricia Rouan,

Relator,
\'A : No. 10AP-36
Industrial Commission of Ohio : (REGULAR CALENDAR)
and Mahoning County,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
April 18, 2011, the cbjection to the decision of the magistrate is overruled, the decision of
the magistrate is approved and adopted by the coust as its own, and it is the judgment
and order of this court that the requested writ of mandamus is denied. Costs assessed to
relator.

Within three (3) days from the filing hereof, the clerk of this court is hereby
ordered to serve upon all parties not in default for failure to 2ppear notice of this judgment
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and its date of entry upon the journail.

Judge Lisa L. Sadler
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

State of Ohio ex rel. Patricia Rouan,

Relator,
V. : No. 10AP-36
Industrial Commission of Chio : (REGULAR CALENDAR)
and Mahoning County,

Respondents.

DECISION
Rendered on April 19. 2011

Schiavoni, Schiavoni, Bush & Muldowney, and Shawn
Muldowney, for relator.

Michael DeWine, Attorney General, and Kevin J. Relis, for
respondent Industrial Commission of Chio.

Elizabeth M. Phillips, Assistant Prosecuting Attorney, for
respondent Mahoning County.

IN MANDAMUS
ON OBJECTION TO MAGISTRATE'S DECISION

BRYANT, P.J.
{g1} Relator, Patricia Rouan, commenced this original action requesting a writ of

mandamus that orders respondent Industrial Commission of Ohio to vacate its order
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_denying her temporary total disability compensation on eligibility grounds, and to enter an
order awarding her temporary total disability compensation beginning July 8, 2007.
I. Facts and Procedural History
{12} Pursuant to Civ.R. 53 and Section (M), Loc.R. 12 of the Tenth Appellate
District, this matter was referred to a magistrate who issued a decision, including findings
of fact and conclusions of law, appended to this decision. The magistrate identified two
issues presented in relator's complaint: (1) whether the commission abused its discretion
in concluding relator is ineligible for temporary total disability compensation, and (2)
whether res judicata bars the commission's eligibility determination. In resolving the two
issues, the magisirate determined (1) the commission did not abuse its discretion in
concluding relator is not eligibile for temporary total disability compensation, and (2) res
judicata does not bar the commission's eligibility determination. As a result, the magistrate
determined the requested writ should be denied.
il. Objection
{93} Relator filed a single objection to the magistrate's conclusions of law:
Magistrate erred by denying Relator's complaint for Writ of
Mandamus and by finding that the Industrial Commission did
not abuse its discretion in determining that the Relator was
ineligible for temporary total compensation due to her taking
a disability retirement while she was receiving temporary
total compensation under this claim.
{94} As the magistrate's decision indicates, relator, a participant in the Ohio
Public Employee's Retirement System ("PERS"), opted for a disability retirement based

on her condition, major depression. After receiving a disablility retirement from PERS in

2005, relator, following additionally allowed conditicns, sought a period of temporary total
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disability compensation through her workers' compensation claim. The staff hearing
officer ultimately denied the request, concluding relator was ineligible because she
voluntariiy abandoned the workforce through her disability retirement.

{45} In her single objection, relator reargues those matters adequately
addressed in the magistrate's decision. The magistrate properly concluded the Supreme
Court of Ohio's decision in State ex rel. Staton v. Indus. Comm., 91 Ohio St.3d 407, 2001-
Ohio-88, controls disposition of relator's request for a writ of mandamus.

{96} In Staton, the employee sustained an industrial injury in April 1993. He took
a medical leave of absence in May 1993 that eventually extended into permanent
retirement, all basad on conditions not allowed in the claim. After being denied permanent
total disability compensation for the allowed conditions in his workers' compensation
claim, he moved for temporary total disability compensaﬁon.rln rejecting the request, the
court stated that a "claimant who vacates the work force for non-injury reasons not related
to the allowed condition and who later alleges an inability to return to the former position
of employment cannot get [temporary total disabiiityl." Id. at 410. As the court noted,
“[o]ne cannot credibly allege the loss of wages for which [temporary total disability] is
meant to compensate when the practical possibility of employment no longer exists." Id.

{7 Despite the similarities of Staton, relator relies on State ex rel. Prefty Prods.,
Inc. v. Indus. Comm., 77 Ohio St.3d 5, 1986-Ohio-132, contending that because she was
medically unable to return to her former position of employment on the effective date of
her disability retirement, she is entitled to temporary total disability benefits. The
magistrate, citing Stale ex rel. Reitfer Stucco, Inc. v. Indus. Comm., 117 Ohio St.3d 71,

| __2008-0hio—499, points out the interplay between voluntarily abandoned employment
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under State ex rel. Louisiana-Pacific Corp. v. Indus. Comm., 72 Ohio St.3d 401, 1995-
Ohio-153 and Pretly Prods. The magistrate observed that "this action does present a
question of the relationship between a Stafon-type workforce abandonment and the
Pretty Prods. doctrine that can preclude a voluntary job abandonment during a period of
[temporary total disability]l." Defining the relationship, the magistrate concluded Staton
deals with eligibility, while Pretly Prods. presents "a doctrine applicabie to job
abandonment cases." (Mag. Dec., 51.) The magistrate ultimately determined that
because relator abandoned the entire workforce with her disability ratirement and for
reasons unrelated to her industrial injury, she cannot receive the loss of wages at the
heart of a temporary total disability compensation, as the possibility of employment no
longer exists. Rather, her abandonment of the workforce severed any causal relationship
between her industrial injury and her claimed disability, meaning the staff hearing officer
appropriately denied the requested compensation.

{48} In an attempt to avoid such a result, relator suggests her disability
retirement was not related solely to major depression, but inciuded physical disabilities
arising from her industrial injury. In support, relator points to the application for disability
benefits under PERS that the employer completed. In response to an inquiry whether the
applicant was permanently incapacitated from performing her duties, the employer
indicated "yes" and stated relator "has been experiencing many physical and emotionzal
challenges for several years." (Stipulated Evidence, 43.) Relator's argument fails for two
reasens.

{9} Initially, relator failed to object to the magistrate’s conclusions of fact.

arguably forfeiting any alleged inaccuracy in the findings. Mere significantly, however, the
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doctor whose report supparted relator's application for PERS disability beneiits stated the
diagnosis to be major depressive disorder. Relator's doctor, not her employer, defines the
conditions subject of rslator's request for PERS disability benefits. Because relator's
disability retirement is premised on a condition not allowed in the industrial injury, the
Staton case controls. The magistrate appropriately determinéd the requested wiit should
be denied. Relator's objection is overruled.
iil. Dispesition

{410} Following independerit review pursuant to Civ.R. 53, we find the magistrate
has properly determined the pertinent facts and applied the salient law to them.
Accordingly, we adopt the magistrate’s decisfon as our own, inclugding the findings of fact
and conclusions of law contained in it. In accordance with the magistrate’s decision, we

deny the requested writ of mandamus.

Objection overruled;
writ denied.

SADLER and TYACK, JJ., concur,
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APPENDIX

IN THE COURT QF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

State of Ohio ex rel. Patricia Rouan,

Relator,
V. : No. 10AP-36
Industrial Commission of Chio : (REGULAR CALENDAR)
and Mahoning County,

Respondents.

MAGISTRATE'S DECISION

Rendered on December 29, 2010

Schiavoni, Schiavoni, Bush & Muldowney, and Shawn
Muldowney, for relator.

Richard Cordray, Attomey General, and Kevin J. Reis, for
respondent Industrial Commission of Ohio.

Elizabeth M. Fhillips, Assistant Prosecuting Atiorney, for
respondent Mahoning County.

IN MANDAMUS

{q11} In this original action, relator, Patricia Rouan, requests a writ of mandamus

ordering respondent Industrial Commission of Ohio ("commission") to vacate its order
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denying her temporary fotal disability ("TTD") compensation on eligibility grounds, and to
enter an order awarding her TTD compensation beginning July 8, 2C07.

Findings of Fact:

{412} 1. On May 24, 2004, ralator sustained an industrial injury while employed
as a sacial services inspector for respondent Mahoning Ceounty ("Mahoning County"). As
an employee of Mahoning County, relator was a member of the Ohio Public Employees
Retirement System ("OPERS").

{q13} 2. Initially, the industrial claim (No. 04-829452) was allowed for "fracture
femora! condyle-closed, left; proximal tibial plateau fracture, left.”

{514} 3. Apparently, refator received TTD compensation which was tarminated
effective May 15, 2005 by an order of the Ohio Bursau of Workers' Compensation
("bureau"). The bureau order of Juna 1, 2005 determined that the aliowed conditions
were at maximum medical improvement ('MMI™). - The bureau order was not
administratively appealed. |

{15} 4. OPERS publishes a form captioned "Report of Attending Physician for
Disability Applicant." Under the caption of the form, itis stated:

A member is considered eligible for a disability benefit if the
disabling condition prevents the performance of duties for
their last employment and the disabling condition is expected
to last at least 12 months.

{J16} On December 23, 2004, relator completed sections one and two of the
form. By her signature on the form, relator authorized Dr. Kaza Cosmo to report to

OPERS on relator's medical conditions. At section three of the form, Dr. Cosmo listed his

diagnosis as "Major Depressive Disorder."
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{917} The form also asks the physician: "Is member expected to * * * return to
work with their public employer?" In response, Dr. Cosmo marked the "no" box. Further,
Dr. Cosmo certified that the medical condition is "permanently disabling.”

{918} 5. On January 25, 2005, on an OPERS form, relator's employer certified its
betief that “the applicant is permanently incapacitated for the performance of hisfher
duties.”

{419} 6. On May 18, 2005, OPERS approved relator's disability application. On
June 8, 2005, OPERS notified relator that the effective date of her disability retirement
benefits is February 1, 2005.

{925} 7. Earlier, on February 4, 2005, relator moved for the allowance cf a
psychiatric condition in the claim.

{921} 8. Utiimately, following a July 18, 2005 hearing, a staff hearing ofiicer
('SHO") disallowed the claim for "major depression, recurrent, severe." The SHO
explained:

* » + [Tihe C-86, filed 2/4/05, is denied based on the 3/3/05
report of Dr. Byrnes, and his opinions contained therein, and
is based further on-the claimant's extensive, severe past
medical history of psychological problems, including a Six
and a half month hospitalization in 2002-2003, and multiple
prescriptive medications taken through to the date of injury.
Therefore, this claim is disallowed for the condition of
"MAJOR DEPRESSION, RECURRENT, SEVERE" as being
causally unrelated by either direct causation or aggravation.
(Emphasis sic.)

{522} 9. Thereafter, the claim was additionally allowed for "arthrofibrosis of the

left knee."
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{423} 10. On March 2, 2008, relator moved for TTD compensation beginning
January 5, 2006, based solely upon the newly allowed condition “arthrofibrosis of the left
knee."

{24} 11. Utimately, following a June 28, 2006 hearing, an SHO denied relator's
March 2, 2006 motion on grounds that the newly allowed condition was also at MM

925} 12. On October 16, 2007, reldtor filed an application for permanent and
total disability ("PTD") compensation.

{g26} 13. Following an April 10, 2008 hearing, an SHO issued an order denying
the PTD application. In denying the application, the SHO determined that the industrial
injury did net prohibit all sustained remunerative employment. Following consideration of
the nonmedical disability factors, the SHO concluded that relator was medically and
vocationzally qualified for some sustained remunerative employment.

927} 14. In August 2008, the industrial claim was additionally allowed for
"aggravation of pre-existing arthritis left knee; post traumatic arthritis left knee."

{428} 15. OnaC84 dated July 8, 2008, attending physician Vincent J. Malkovits,
D.O., certified a period of TTD from June 5, 2006 to an estimated return-to-work date of
September 1, 2009. The C-84 form asks the physician to "[list ICD-9 Codes with
narrative diagnosis(es) for allowed conditions being treated which prevent return fo work."

In response, Dr. Malkovits wrote:

821.21 Fracture condyle, femoral
823.80 Fracture of lower leg
716.56 Arthrofibrosis

Cvn v
RLH May VL
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{929} The C-84 form alsc asks the physician to "[l]ist {CD-9 Codes with narrative
diagnosis(es) for other allowed conditicns being treated.” In response, Dr. Malkovits
wrote:

715.36 Osteoarthrosis of knee
716.16 Traumatic arthropathy knee

{930} On the C-84 form, Dr. Malkovits wrote "Patient has not reached maximum
medical improvement." (Emphasis omitted.)

{431} 16. On July 8, 2009, relator moved for TTD compensation, citing only the
C-84 from Dr. Malkovits.

{932} 17. Following a September 10, 2009 hearing, a district hearing officer
("DHO") issued an order denying the July 8, 2608 C-84 request for TTD compensation,

{833} 18. Relator administratively appealed the DHQO's order of Sgptember 10,
2009.

{34} 18. Following an October 18, 2009 hearing, an SHO issued an order that
vacates the DHO's order of September 10, 2009. Nevertheless, the SHO's order of
October 19, 2008 denies the July 8, 2009 meotion and C-84 request for TTD
cormpensation. The SHO's order explains:

The Staff Hearing Officer finds that the Injured Worker's C-
86 Motion requests payment of temporary total disability
compensation for the period beginning 06/05/2006 and
continuing. The Staff Hearing Officer finds that there is no
jurisdiction to consider the Injured Worker's request for
temporary total disability compensation for the closed period
from 06/05/2006 through 07/07/2007 inclusive, as the
request for such compensation pre-dates the filing of the
Injured Worker's motion of 07/08/2009 by a period in excess

of twe years. Pursuant to the provisions of Ohio Revised
Code Section 4123.52, the Staff Hearing Officer finds that he




No. 10AP-36

does not have jurisdiction to nroceed in this regard given the
two year statute of limitations described in that code section.

The Staff Hearing Officer denies the Injured Worker's
request for temporary total disability compensation for the
period from 07/08/2007 through 10/19/2009 inclusive. The
Staff Hearing Officer finds that the Injured Worker applied
for, and received, a disability pension through the Public
Employees Retirement System, effective 02/01/2005. This
disability pension was predicated exclusively upon the
condition of "MAJOR DEPRESSION', a condition which is
not recognized in this claim, The Injured Worker has not
returned to work in any capacity since obtaining her disability
pension in February 2005. Counsel for the Employer now
argues that this Injured Worker's departure frcm the work
force was for a reason not associated with the allowed
conditions in this claim. As such, the Employar argues that
this Injured Worker is barred from temporary total disability
compensation for the period subsequent to 02/01/2005. The
Staff Hearing Officer finds the Employer's argument to be
with merit.

The Staff Hearing Officer concludes that this Injured
Worker's departure from employment was for a reason not
associated with the aliowed condition in this claim and as
such the Injured Worker is no longer entitied to temporary
total disability compensation in this claim. In issuing this
decision, the Staff Hearing Officer relies upon the holding set
forth in State ex rel. Staton v. Industrial Commission (2001),
91 Ohio St.3d 407. Therein, the Ohio Supreme Court stated
as follows:

For years, voluntary departure from employment was
the end of the story, and harsh results sometimes
foliowed. Claimants who left the former position of
employment for a better job forfeited temporary total
compensation eligibility forever after. In response,
State ex rel. Baker v. Industrial Compmission (2000),
89 Ohio St.3d 376, declared that voluntary departure
to another job no longer barred temporary total
disability. It retained, however, the prohibition against
temporary total disability to claimants who voluntarily
abandon the entire labor market. Thus, _the claimant
who vacates the work force for non-injury reasons not
related to the allowed condition and_who later alleges

1
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an_inability to return to the former position of
employment cannot get temporary total disability. This
of course makes sense. One cannct crediblv allege
the loss of wages for which temporary total disability is
meant to compensate when the practical possibility of
employment no longer exists.

In this case, claimant retired from the work force in
1893. All relevant retirement documentation from his
attending physician listed claimant's non-allowed
heart condition arid depression as the reason for
departure. Appellants cite this as "some evidence"

that claimant's work-force retirement was due to -

causes other than industrial injury, barring temporary
total disability. (ID. at page 409-410: emphasis
added.)

Here, the evidence from the PERS disability application
records submitted to the claim file, established that the
Injured Worker's abandonment of her employment with the
Employer of record was in fact due to the condition of
"MAJOR DEPRESSION", the condition upon which the
Injured Worker's PERS disability was awarded. This claim is
not allowed for a major depressive condition. The Injured
Worker has not retumed to any position of employment
subsequent to acquiring her PERS disability on 02/01/2005.
Thus, the Staff Hearing Officer concludes that the Injured
Worker completely abandoned the work force for reasons
not associated with the allowed conditions in this claim. As in
Staton, the Staff Hearing Officer concludes that the Injured
Worker is not eligible for temporary total disability
compensation in this claim given her above abandonment
from employment through her procurement of a disability
pension for conditions not associated with this claim.
Accordingly, temporary total disability cempensation is
denied for the period from 07/08/2007 through 10/19/2008
inclusive,

In issuing this order, the Staff Hearing Officer rejects the
Injured Worker's argument at hearing that the Employer is
barred by the doctrine of Res Judicata from asserting the
abandonment defense for this new period of temporary tctal
disability compensation requested by the Injured Worker.

The Staff Hearing Officer rejects that contention.

12
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The Staff Hearing Officer relies upon the holding set forth in
State ex rel. B.O.C. Group, General Motors Corporation, V.
Industrial Commission of Ohio (1991), 58 Ohio St.3d 199. In
B.0.C. Group, the Injured Worker suffered an injury on
08/03/1981. The Injured Worker was subsequently laid off
from her position of employment with the Employer of
Record on October 1981. Subsequent to her fayoff, the
Injured Worker requested and received payment of
temporary total disability for the period from 03/05/1984
through 09/30/1984, and for the period from 07/11/1885
through 07/28/1885. The Injured Worker subsequently
requested payment for a new period of temporary total
disability commencing 07/30/1985 through 04/10/1987, and
continuing. The Employer asserted the defense that the
Injured Worker's layoff precluded her receipt of temporary
total disability compensation in this claim. In response, the
injured Worker's counsel argued that as the Employer of
Record did not raise that affirmative defense with respect to
the pervious periods of compensation requested and paid,
Res Judicata precludes the Employer from asserting that
defense with respect to the new pericd of compensation
requested by the Injured Worker.

In addressing this issue, the Chio Supreme Court stated as
follows:

B.0.C. urges a similar result here, asserting that the
issue of claimant's earlier compensation for temporary
total disability was an issue distinct from her current
request. It is a point well taken. As stated in 3 Larson,
workers' compensation law [(1889) 15-426,272(39) to
15-426[,]1272(100)], section 79.72(f): "it is almost tco
obvious for comment that res judicata does not apply
if the issue is claimant's physical condition or degree
of disability at two entirely different times...A moments
reflection would reveal that otherwise there would be
no such thing as reopening for change in condition.
The same would be true of any situation in which the
facts are altered by a change in the time frame... [sic]

Claimant also argues that the layoff issued [sic] has
been mooted by her subsequent reinstatement by
B.0.C. during this appeal. We again disagree. While
her grievance and eventual reinstatement may

13
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ultimately bear on the question of whether claimant
had abandened her employment, it does not negate
the layoff as a factor preventing work, unrelated to the
accident, during the claimed period of disability.

Here, in the present claim, the Injured Worker's request for
temporary total disability compensation is for a pericd
separate and distinct from the prior periods of compensation
previously adjudicated by the Industrial Commission.
Therefore, under the holding of B.O.C. Group, the
Employer's counsel retains every right to assert the
affirmative defense of voluntary abandonment of the work
force as a defense against payment of temporary total
disability compensation for the period beginning 07/08/2007.
Accordingly, for these reasons, the Injured Worker's
assertion that Res Judicata bars the Employer's presentation
of the 2bandonment of employment issue is found to be
without merit.

(Emphases sic.)

{935} 20. On November 12, 2009, another SHO mailed an order refusing relator's

administrative appeal from the SHO's order of October 19, 2009.

{536} 21. Relator moved for reconsideration. On January 6, 2010, the three-
membar commission, in a two-to-one vote, mailed an order denying reconsideration.

{437} 22. On January 15, 2010, relator, Patricia Rouan, filed this mandamus

action.

Conclusions of Law:

{938} Two issues are presented: (1) whether the commission asbused its

14

discretion in determining that relator is ineligible for TTD compensation, and (2) whether

the commission's eligibility determination is barred by res judicata.
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{39} The magistrate finds: (1) the commission did not abuse its discretion in
determining that relator is ineligible for TTD compensation, and (2) the commission's
eligibility determination is not barred by res judicata.

40} Accordingly, it is the magistrate's decision that this court deny relator's
raquest for a writ of mandamus, as more fully explained below.

{41} Tuming to the first issue, relying upon State ex rel. Staton v. Indus. Comm.
(2001), 91 Ohio St.3d 407, the commissicn, through its SHO, determined that relator is
ineligible for TTD compensation because she abandoned the workforce for reasons
unrelated to her industrial injury. In s0 determining, the commission relied upon relater's
application for an OPERS disability retirement beneiit and the OPERS approval of the
zpplication effective February 1, 2005. The commission also found that relator had not
reantered the workforce subsequent to the OPERS approval of her application.

{g42} in Staton, the claimant, Larry O. Staton, sustained an industrial injury in
April 1893 that was eventually allowed for cervical and bilateral shoulder strain.

{g43} Although Staton complained to the plant doctor of neck and shoulder
soreness, no treatment was rendered and Staton returned to work.

{544} In early May 1993, Staton tock a medical leave of absence that ultimately
extended into a permanent retirement. Supporting documents from the ettending
physician all listed coronary artery disease and depression as the sole reasons for the
retirement. Neither condition was allowed in the claim.

{445} Later, Staton moved for permanent total disability ("PTD") compensation,

but the commission's neuroiogist opined that the allowed conditions were not at MMI.
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Following an interlocutory commission order helding the PTD application in abeyance due

to the temporary nature of the allowed conditions, Staton moved for TTD compensation.

{746} Ultimately, the commission denied Staton's request for TTD compensation.

Upholding the commission's decision, the Staton court explains:

For years, voluntary departure from employment was the
end of the story, and harsh results sometimes followed.
Claimants who left the former position of employment for a
better job forfeited TTD eligibility forever after. In response,
State ex rel. Baker v. Indus. Comm. (2000), 89 Ohio St.3d
376, 732 N.E.2d 355, declared that voluntary departure fo
another job no longer barred TTD. it retained, however, the
prohibition against TTD to claimant's [sic] who voluntarily
abandoned the entire labor market. Thus, the claimant who
vacates the work force for non-injury reasons not related to
the allowed condition and who later aileges an inability to
return to the former position of employment cannot get TTD.
This, of course, makes sense. One cannot credibly allege
the loss of wages for which TTD is meant to compensate
~when the practical possibility of employment no longer

exists.

In this case, claimant retired from the work force in 19€3.
[Footnote 1] All relevant retirement documentation from his
attending physician listed claimant's nonallowed heart
condition and depression as the reasons for departure.
Appellants cite this as "some evidence" that claimant's work-
force retirement was due to causes other than industrial

injury, barring TTD.

[Footnote] 1. There has been no allegation from claimant
that his retirement was less than tctal. Work-force departure
is further evinced by claimant's PTD application—which was
ultimately unsuccessful—which hinges on permanent de-

parture from the labor market.

Id. at 410. (Emphases sic.)

{947} Here, citing State ex rel. Pretty Prods., Inc. v. Indus. Comm., 77 Ohio St.2d

5, 1996-Ohio-132, a case not addressed by the commission in its order, relator claims
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that she cannot be found ingligible for TTD compensaticn because, as of the effective
date of her OPERS disability retirement, i.e., February 1, 2005, she remained medically
unable to return to her former position of employment at Mahoning County due to her
industrial injury. In fact, relator did receive TTD compensation until May 5, 2005, when it
was terminated by a bureau order on MM! grounds. There appears to be no dispute here
that, in fact, relator was medically unable to return to her former position of employment at
Mahoning County at the effective date of her OPERS disability retirement benefit.

1948} While not cited by relator, the magistrate notes that the Pretty Prods.
doctrine was further explained in Stafe ex rel. Reitter Stucco, Inc. v. Indus. Comm., 117
Ohio St.3d 71, 2008-Chio-4889.

{649} In Reitter Stucco, the claimant, Tony A. Mayle, was discharged from his
employment for comments ha made about the company's president following his
industria! injury. Prior to his discharge, the employer had been paying Mayle wages in
lieu of TTD compensation. The employer argued that Mayle had voluntarily abandoned
his employment under the rationale of State ex rel. Louisiana-Pacific Corp. V. indus.
Comm., 72 Ohio St.3d 401, 1895-Ohio-153, but the commission held that because Mayle
was TTD when he was fired, Pretly Prods., rather than Louisiana-Pacific, was controlling.

{956} In Reitter Stucco, at §7-11, the court analyzed and explained the
relationship between [ ouisiana-Pacific and Pretly Prods.:

Two casss are pertinent here——Louisfana—Paciﬁc, 72 Ohio
St.3d 401, 650 N.E.2d 469, and Pretty Prods., 77 Ohio St.3d
5, 670 N.E. 2d 4066. Louisiana-Pacific involves the classic
voluntaryfinvoluntary-departure debate, but in the context of
a discharge, rather than the usua! context of an employee’s

quitting. In [ ouisiana-Pacific, the claimant argued that his
employer, and not he, initiated his separation from
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employment when it fired him. The employee argued that his
separation was not a voluntary decision and must be
considered an involuntary departure that did not disrupt his
eligibility for temporary total compensation.

We disagreed. Quoting Stafe ex rel. Watls v. Schotienstein
Stores Corp. (1993), 68 Ohio St.3d 118, 623 N.E.2d 1202,
we stated that although the employer may have formalized
the separation, it was the claimant who had initiated it when
he chose to engage in the misconduct that caused the firing.
This statement stems from the principle that " ‘one may be
presumed to tacitly accept the consequences of his
voluntary acts.' " Louisiana-Pacific, 72 Ohio St.3d at 403,
650 N.E.2d 469, quoting State ex rel. Ashcraft v. Indus.
Comm. (1987), 34 Ohic St.3d 42, 44, 517 N.E.2d 533.

The presumption of tacit acceptance, however, is fair only if
the consequence is one of which the claimant was, or should
have been, aware. See Stale ex rel Liposchak v. indus.
Comm. (1995), 73 Ohio St.3d 184, 652 N.E.2d 753. Thus,
we established the three-part test in Louisiana-Pacific that
defined a termination as “voluntary" when it is "generated by
the claimant's viclation of a written work rule or policy that (1)
clearly defined the prohibited conduct, (2) had been
previously identified by the employer as a dischargeable
offense, and (3) was known or should have been known to
the employee.” Id. at 403, 650 N.E.2d 468.

Pretly Prods. was decided shortly after Louisiana-Pacific. In
Pretty Prods., we held that the character of the employee's
departure—i.e., voluntary versus involuntary—is not the only
relevant element and that the timing of the termination may
be equally germane. In Pretty Prods., we suggested that a
claimant whose departure is deemed voluntary does not
surrender  eligibility for temporary total disability
compensation if, at the time of departure, the claimant is still
temporarily and totally disabled. Id., 77 Ohio St. 3d at 7, 670
N.E. 2d 466; State ex rel. OmniSource Corp. v. Indus.
Comm., 113 Ohio St.3d 303, 2007-Ohio-1951, 865 N.E.2d
41, § 10. Thus, even if a termination satisfies all three
Louisiana-Pacific criteria for being a voluntary termination,
eligibility for temporary total disability compensation remains
if the claimant was still disabled at the time the discharge
occurred.

18
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The present litigants treat the two cases &S mutually
exclusive, with the company urging that L ouisiana-Pacific is
dispositive and Mayle and the commission citing Pretly
Prods. Yet Louisiana-Pacific and Pretty Prods. may each
factor into the eligibility analysis. If the three requirements of
| ouisiana-Pacific regarding voluntary termination are not
met, the employee’s termination is deemed involuntary, and
compensation is allowed. If the Louisiana-Pacific three-part
test is satisfied, however, suggesting that the termination is
voluntary, there must be consideration of whether the
employee was stil disabled at the date of termination. We
thus take this opportunity to reiterate that Louisiana-Pacific
and Pretty Prods. are not mutually exclusive and that they
may both factor into the eligibility analysis.

i | {ﬂ]SE} Of course, here, Lquisiana—Paciﬁc is not involved because this case doss
not involve a dischar.g.e. However, this action does present a question of the relstionship”
betwesn a Stalon-type workforce abandonment and the Pretly Prods. doctrine that can
nreclude a voluntary job abandonment during a period of TTD.

{g52} Key to resolution of the issue is the observation that Pretty Prods. presents
a doctrine applicable to job abandﬁnment cases while Stafon deals with eligibility when
the claimant has abandoned the entire workforce even when workforce abandonment is
due to circumstances beyond the claimant's control.

{§53} Here, it is not actually disputed by relator that she abandoned the entire
workforce at the time that she applied for the OPERS disability retirement.

{954} Because relator abandoned the entire workforce in early 2005 for reasons
unrelated to her industrial injury, she cannct credibly allege the loss of wages for which
TTD is meant to compensate when the practical possibility of employment no longer

exists. That is, workiorce abandonment severs any causal relationship between her

industrial injury and her claimed disability.
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{55} Once causal relationship has been severed, it is not revived at some later
time simply because relator remains medically unable to return to the former position of
employment.

{956} In short, relator's reliance upon Prelty 'Prods. is misplaced. The
commission correctly relied upon Staton in determining relator to be ineligible for the
requested TTD compensation.

{957} As ear[iér noted, the éecond issue is whether the commission's eligibility
determination is barred by res judicata. The magistrate finds that it is not.

{958} The issue here was correctly addressed by the commission in its SHQO's
order of October 19, 2009. The SHO caorrectly relied upon Stafe ex rel. B.O.C. Group,
General Motors Corp. v. Indus. Comm. (1891), 58 Chio St.3d 1€9. In the B.0.C. Group
czse, the court states:

Res judicata operates "to preclude the relitigation of a point
of law or fact that was at issue in a former action between
the same parties and was passed upon by a court of
competent jurisdiction." Consumers’ Counsel v. Pub. Uil
Comm. (1985), 16 Ohio St. 3d 9, 10, 16 OBR 361, 362, 475
N.E. 2d 782, 783. It applies "not only to defenses which were
considered and determined but also to those defenses which
could properly have been considered and determined.”
State, ex rel. Moore, v. Indus. Comm. (1943), 141 Ohio St.
241, 25 0.0. 362, 47 N.E. 2d 767, paragraph two of the
syllabus; Rogers v. Whitehall (1986}, 25 Ohio St. 3d 67, 25
OBR 89, 494 N.E. 2d 1387.

The principle applies to administrative proceedings. Set
Products, Inc. v. Bainbridge Twp. Bd. of Zoning Appeals
(1987), 31 Ohio St. 3d 260, 31 OBR 463, 510 N.E. 2d 373.
However, because of the commission's continuing
jurisdiction under R.C. 4123.52, "the defense of res judicata
has only a limited application to compensation cases.”
Cramer v. Indus. Comm. (1944), 144 Ohic St. 135, 138, 29
0.0. 176, 177, 57 N.E. 2d 233, 234.
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Res judicata requires "an identity of parties and issues in the
proceedings." Beatrice Eoods Co. v. Lindley (1982), 70 Ohio
St. 2d 29, 35, 24 0.0.3d 68, 71,434 N.E. 2d 727, 731.***

LB

« + * As stated in 3 Larson, Workers' Compensation Law
(1989) 15-426,272(89) to 15-426,272(100), Section 79.72(f):

"It is almost too obvious for comment that res judicata does
not apply if the issue is claimant's physical condition or
degree of disability at two entirely different times * * ™. A
moment's refiection would reveal that otherwise there would
be no such thing as reopening for change in condition. The
same would be true of any situation in which the facts are
altered by a change in the time frame il

Id. &t 200-01.
{959} Here, relator argues!

» » = In the instant case, the issue of abandonment was
specifically raised and argued at a previcus Staff Hearing
Officer hearing on April 10, 2008. Although the Staff Hearing
Officer denied the Relator's permanent total disability
application, the Staff Hearing Officer did not find as the
employer had raquested that the Relator had voluntarily
abandoned her employment and, therefore, was not entitied
to permanent total disability. Accordingly, the Relator
believes that the employer is barred from raising the same
argument as subsequent to the Industrial Commission
hearing.

(Relator's brief, at 6.)

1966} To begin, the record fails to support relator's assertion that Mahoning
County presented its eligibility defense before the SHO who heard the PTD application.
(The recard here contains no transcript of the October 186, 2007 hearing) However, itis
clear that the SHO's erder denying the PTD application does not address, or in any way

~ adjudicate, an eligibility defense.
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{961} Thus, we do not know from the recerd whether Mahoning County submitied
its eligibility defense at the PTD hearing and the SHO decided not to address it, or that
Mahaning County simply failed to submit its eligibility defense at the PTD hearing. Nor
does Mahoning County concede in this action that it never previously raised the defense.

{962} In either event, B.0.C. Group tells us that Mahoning County was not barred
by res judicata from raising its eligibility defense at the administrative hearings on relator’s
July 8, 2009 motion for TTD compensation.

{963} Thus, the commission's eligibility determination is not barred by res judicata.

{964} Accordingly, for all the above reasons, it is the magistrate's decision that

this court deny relator's request for a writ of mandamus.

/sl Kenneth W. Macks
KENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated as
a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factua! finding or legal conclusion as required
by Civ.R. 863(D)(3)(b).
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RELATOR’S OBJECTION TO MAGISTRATE’S
DECISION RENDERED DECEMBER 29, 2010

NOW COMES the Relator, by and through her attorneys, and, pursuant to Civil
Rule 53(E) (3) and Local Appellate Rule 12(M) (3), hereby submits the following
objections to the Magistrate’s decision rendered December 29, 2010, and incorporated

herein by reference its attached Merit Brief.

OBJECTION NO. 1:

Magistrate erred by denying Relator’s complaint for Writ of Mandamus and by
finding that the Industrial Commission did not abuse its discretion in determining that the
Relator was ineligible for temporary total compensation due to her taking a disability

retirement while she was receiving temporary total compensation under this claim.




STATEMENT OF THE CASE:

On or about May 24, 2004 the Relator was injured in the course and scope of her
employment. She filed a workers’ compensation claim, which was initially allowed for
fracture left femoral condyle-closed; fracture left tibia nos-closed; and arthrofribrosis left
knee. The Relator has been totally disabled due to these injuries since the date of the
injury in this claim.

Relator applied for and received temporary total compensation benefits from the
date of her injury, May 24, 2004, through the date that she was found to have reached
maximum medical improvement on ot about May 16, 2005. Due to the severity of the
left knee condition, Relator was never able to return to work after May 24, 2004.

While Relator was on temporary total compensation she applied for and was
granted disability retirement on or about February 1, 2005. After the temporary total
compensation was stopped based upon a finding .of maximum medical improvement on
or about May 16, 2005, the Relator filed a motion requesting that her claim be amended
to include the additional conditions of aggravation of pre-existing arthritis left knee; and
post-traumatic arthritis left knee. The Industrial Commission of Ohio granted that
request.

Based upon those newly allowed conditions the Relator applied for reinstatement
of temporary total compensation from June 5, 2006 through the present and continuing.
The Relator’s request for reinstatement of temporary total compensation was based upon
new and changed circumstances presented by the newly allowed conditions and the

Relator’s potential need for future treatment, which would potentially include total knee

replacement.




The request for temporary total compensation was denied based upon a finding

that the Relator abandoned ber employment when she took her disability retirement on

February 1, 2005. Relator is now before this Honorable Court seeking a Wit of

Mandamus.




OBJECTION TO MAGISTRATE’S DECISION

The Magistrate erred by denying Relator’s complaint for Writ
of Mandamus and by finding that the Industrial Commission did not
abuse its discretion in determining that the Relator was ineligible for
temporary total compensation due to her taking a disability
retirement while she was receiving temporary total compensation
under this claim.
Relator clearly believes that the Magistrate erred by finding that she voluntarily
abandoned the work force for reasons unrelated to the industrial injury.
It is well settled law in Ohio that in order to justify the issuance of a Writ of

Mandamus a Relator must establish that she has a clear legal right to the relief sought.

State ex rel. Pressley v. Industrial Commission, (1967) 11 Ohio St. 2d 141. Where there

is some evidence to support an award the Court will not disturb the Commission’s

findings. State ex rel. Fiber-Lite Corp., v. Industrial Commission, (1988) 36 Ohio St. 3d

202. However, where there is no evidence upon which the Commission could have based
its decision the Commission is guilty of an abuse of discretion and Mandamus is
appropriate; State ex rel. Kramer v. Industrial Commission, (1979) 59 Ohio St. 2d 39 and

State ex rel. White v U.S. Gypsum Co., {1990) 49 Ohio St. 3d 134.

In the instant case the Industrial Commission found that the Relator voluntarily
abandoned the workforce for reasons unrelated to this claim, and therefore, she was
ineligible for temporary total compensation due to her disability retirement on February
1, 2005. Based upon the evidence in file it is clear that the Relator has been unable to
work since her May 24, 2004 industrial injury.

To further illustrate this, the Relator would simply point to the fact that she was
still receiving temporary total compensation when she applied for her disability

6




retirement on February 1, 2005. The Magistrate found that the February 1, 2005
disability retirement was a bar to future compensation because it was based upon
conditions not allowed in the claim. Relator believes the Magistrate erred by finding that
the Relator’s disability retirement on February 1, 2005 was predicated solely on the non-
allowed condition of depression.

This is illustrated by the application for disability benefits itself (see stipulated
evidence page 48). Upon close review of the application for disability benefits associated
with the Relator’s disability retirement, question four specifically states that the Relator
has been experiencing many physical and emotional challenges for several years.
Clearly, the application itself, which was granted for disability retirement, establishes that
the Relator’s inability to work was not solely predicated upon the depression but also
upon the physical conditions associated with the industrial injury. This is further
illustrated by the C-84 forms that have been completed by the physician of record which
disable the Relator from all employment from the date of injury forward (stipulated
evidence pages 19, 24-25).

The Magistrate relied upon the case of State ex rel. Staton v. Industrial

Commission, (2001) 91 Ohio St. 3d 407 as the basis for the Court’s decision that the
Relator voluntarily abandoned the workforce. Relator believes that this case is easily
distinguished from the instant case. In _Siajgg the Claimant took a medical leave of
absence from his employment for unrelated medical conditions that ultimately extended
into a permanent retirement. Later Staton moved for permanent total disability, which
was ultimately denied as the Court found that the Claimant had abandoned the entire

work force; therefore, he would not have been working anyway and couid not collect

--permanent total disability. In the instant case the Relator was already found to be unable




to work due to the allowed physical conditions in the claim, and in fact was still receiving
temporary total compensation under the claim when she applied for and was granted the
right to receive disability retirement.

Relator believes that State ex rel. Pretty Products v. Industrial Commission,

(1996) 77 Ohio St. 3d 5 is controlling with regard to the Relator’s eligibility for

temporary total compensation. In Pretty Products the Supreme Court specifically found

that temporary total compensation eligibility hinges on the timing and character of the
Relator’s departure. Clearly, in the instant case the Relator’s application for disability
retirement in February, 2005 came at a point when she was unable to work due to the
allowed physical conditions in the claim and was still receiving ongoing temporary total
compensation benfits.

A Relator can only abandon employment if she has the physical capacity for

employment at the time of abandonment or removal. State ex rel. Brown v. Industrial

Commission, (1993) 68 Ohio St. 3d 45 and 48. Clearly, Relator did not abandon her
employment when she took a disability retirement in February, 2005 as at the time the
Relator was not working and in fact was not capable of work. Again, this is supported by
the fact that the Relator was receiving temporary total compensation benefits at the time
of her retirement, and C-84 forms from her physician of record. In Brown the Court
further held that if you are incapable of working at the time of a retirement the issue of
whether or not the retirement is voluntary in nature is not at issue.

Tn Brown the Court specifically found that a Claimant is incapable of abandoning
employment that does not exist. Clearly, in the instant case the Relator was incapable of
abandoning the job market because at the time of her disability retirement in 2005 she

- was not, and-had not; been working-since-the injury. ‘The Claimant still continues to be
8




totally disabled by her physician of record.

In State ex rel. Chrysler v. Industrial Commission, (1991) 62 Ohio St. 3d 193 the
Court held that the Relator’s entitlement to temporary total disability depends upon
whether or not the retirement occurred on or after she became disabled. The Court in
Chrysler specifically held that a retirement before disability precludes further disability
if the retirement was voluntary and constituted an abandonment of the entire job market.
However, a Relator who retires after she is already disabled is not deemed to have

volunfarily abandoned the job market, thus precluding future disability benefits. State ex

rel. Baker Material Handling Corp. v. Industrial Commission, (1994) 69 Ohio St. 3d 202.

The holding in Chrysler is fact specific to the instant case.

Based upon all of the above stated cases the Courts have consistently held that if
you are disabled at the time of your retirement the retirement cannot be deemed
abandonment of the entire job market, so as to preclude future disability benefits. These
cases are based upon the premise that one cannot abandon a position that does not exist.
In the instant case the Relator has been unable to work since the date of the injury. In
fact she was on temporary total compensation when she applied for and was granted the
right to receive disability retirement.

Furthermore, the facts of the case serve 1o establish that on the face of the
disability retirement application the Relator was unable to work due to both physical and
emotional problems (see stipulated evidence page 48). Therefore, Relator believes that
the disability pension taken in February, 2005 cannot be used as a bar for future

temporary total benefits.




Accordingly, Relator would request that the Magistrate’s order be overruled and
that this case be remanded to the Industrial Commission of Ohio for further proceedings

consistent with the law.

Respectfully submitted,

. ‘A‘) e LY
SHAWN R. MULDO 058525)
Attorney for Relator
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive

Youngstown, OH 44515
(330) 799-5940
(330) 799-5998 - Fax

CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Objections to the Magistrate’s

Decision was forwarded by Regular U.S. Mail this day of _January 18 201

to the following within named persons: Kevin J. Reis, Assistant Attorney General, 150
East Gay Street, 22" Floor, Columbus, OH 43215; and Ekizabeth M. Phillips, Assistant

Prosecuting Attorney, 21 West Boardman Street, 6™ Floor, Youngstown, OH 44503.

Attorney for Relator
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Schiavoni, Schiavoni, Bush & Muldowney Co., LP.A.

ATTORNEYS AT LAW
87 Westchester Drive, Youngstown, Ohio 44515
330-799-5940 * 330-799-5961
800-230-4008 TOLL FREE » FAX 330-799-5998

LOUIS J. SCHIAVONI OFFICE LOCATIONS

JOSEPH 1. BUSH Il March 16, 2010

SHAWN MULDOWNEY AUSTINTOWN, OHIO

JOSEPH L. SCHIAVONI* ASHTABULA, OHIO
Franklin County Court of Appeals

Attn: Clerk of Courts
373 South High Street, 23™ Floor
Columbus, OH 43215
RE: State Of Ohio, ex rel., Patricia Rouan
V. Industrial Commission of Ohio
CASE NO: 104P-36
Dear Clerk of Courts:

Enclosed please find the Agreed Stipulations of Evidence regarding the above captioned
case.

1 would ask that you please file them and return a time stamped copy to my office in the
enclosed envelope.

If you have any questions, please do not hesitate to call my office.

Sincerely,

SM/jc
enclosure

cc: Kevin 1. Reis, AAG.
Elizabeth M. Phillips, Esq.

*Also licensed in W. Virginia
oo




IN THE COURT OF APPEALS
TENTH APPELLATE DISTRICT
FRANKLIN COUNTY, OHIO

STATE OF OHIO, EXREL.,
PATRICIA ROUAN,

Relator
V.
INDUSTRIAL COMMISSION OF CHIO,
and
MAHONING COUNTY,

Respondents

CASE NO: 10AP-36

MAGISTRATE: KENNETH MACKE

AGREED STIPULATIONS OF EVIDENCE

Srac il IyE

Schiavoni, Schiavoni, Bush &
87 Westchester Drive
Youngstown, OH 44515
(330) 799-5940

(330) 799-5998 — Fax

Attorney for Relator
Patricia Rouan

T Conn

per phone
approval

KEVIN J. REIS (6008669)
Assistant Attorney Genegal
150 East Gay Street, 22° Fioor
Columbus, OH 43215

(614) 466-6696

(614) 728-9535 — Fax

Attorney for Respondent
Industrial Commission of Ohio

per phone

S o, DL ges

ELIZABETH M. PHILLIPS (0867306)
Assistant Prosecuting Attorney

51 West Boardman Street, 6™ Floor
Youngstown, OH 44503

(330) 740-2330

(330) 740-2008

Attorney for Respondent,
“Mahoning County - -




AGREED STIPULATIONS

PAGE 1-2
Record of Proceedings mailed 1-6-10.

PAGE 3-7
Claimant’s Request for Reconsideration date stamped 11-23-09.
PAGE 8-9
Record of Proceedings mailed 11-12-09.
PAGE 10-13
Record of Proceedings mailed 10-22-09.
PAGE 14
Report of Dr. Vincent Matkovits dated 10-15-09.
PAGE 15-18
Record of Proceedings mailed 9-15-09.
PAGE 19
C-84 of Dr. Vincent Malkovits dated 9-11-09.
PAGE 20
Resolution of Board of Mahoning County Commissioners date stamped 9-10-09.
PAGE 21-22
Record of Proceedings mailed 8-5-09.
PAGE 23

C-9 of Dr. Vincent Malkovits dated 7-13-09.




PAGE 24-25
C-86 motion with attached C-84 dated 7-8-09.
PAGE 26-29
'BWC order dated 8-19-08 with attached Physician Review of Dr. James Rutherford.
PAGE 30-32

C-86 motion dated 7-28-08 with attached medical report and office notes of
Dr. Raymond Boniface.

PAGE 33-35

Record of Proceedings mailed 4-16-08.
PAGE 36

Record of Proceedings mailed 7-18-06.
PAGE 37-38

Record of Proceedings mailed 7-5-06.
PAGE 39-40

Record of Proceedings mailed 5-27-06.
PAGE 41-42 |

Record of Proceedings mailed 7-20-05.
PAGE 43

Ohio Public Employees Retirement System letter dated 6-9-05
PAGE 44-45

Record of Proceedings mailed 6-4-05.
PAGE 46

Ohio Public Employees Retirement System letter dated 5-18-05.

ii




PAGE 47

Ohio Public Employees Retirement System Certification By Payroll Officer dated
2-23-05.

PAGE 43-49

Application For A Disability Benefit Report By Employer dated 1-25-05.

PAGE 50-51

Report of Attending Physician for Disability Applicant dated 12-23-04

The parties stipulate that the documents attached hereto are true copies of
documents from the Industrial Commission of Ohio file in Claim Number 04-829452 and
that the parties may supplement the record by written agreement of all parties, by
submission of certified copies of documents from said claim file, or by order of this

Honorable Court.

Wi S

KEVIN J. REIS per phone
approval

E0y ok TR gn

ELIZABETH M. PHILLIPS per phone
approval

iit




CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Agreed Stipulations of Evidence has been
forwarded by regular U.S. mail this day of March 16, 2010 to the following within named
persons: Kevin J. Reis, Assistant Attorney General, 150 East Gay Street, 22" Floor, Columbus,
OH 43215; and Elizabeth M. Phillips, Assistant Prosecuting Attorney, 21 West Boardman

Street, 6T Floor, Youngstown, OH 44503.

Attorney for Relator

iv




(b Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 04-829452 Claims Heard: 04-829452
LT~ACC-PE-COV
PCN: 2093241 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-33902

1N

Date of Injury: 5/24/2004 Risk Number: 35000001-0

Request For Reconsideration filed by Injured Worker on 11/16/2008.
Issue: 1) Continuing Jurisdiction Pursuant To R.C. 4123.52 .
2) TEMPORARY TOTAL DISABILITY

The Injured Worker's request for reconsideration, filed 11/16/2009, from
the order issued 11/12/2008, is denied for the reason that the request
fails to meet the criteria of Industrial Commission Resoiution R08-1-01
dated 11/01/2008.

Typed By: SR/Twg
Date Typed: 12/21/2009

The above findings and order was approved and confirmed by the majority of
the members. :

Gary M. DiCeglio NO Jodie M. Taylor YES
Chairperson Commissioner

Kevin R. Abrams YES

Commissioner

ATTESTED TO BY:

Executive Director

Findings Mailed: 01/06/2010
Sﬁmmdcnpyommﬁnuihldhhnﬁh;

The parties and representatives listed below have been sent this record of
proceedings. I1f you are not an authorized representative of one of the
parties, please notify the Industrial Commission.

TCRECONZ page 1 Twa/ig
Jan s ?ag@




e Industrial Commission of Obio
RECORD OF PROCEEDINGS

Claim Number: 04-829452

04-829452

Patricia A. Rouan

208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County

21 W Boardman St Ste 200
Youngstown QH 44503-1416

I0 No: 4000-05

=rxgyC -~ DWRF Section™**
30 W Spring St

Columbus OH 43215-2264

ID No: 9994-05
»xwpyl, Law = CoTlumbus***

1D No: 12489-90

Louis Schiavoni

87 Westchester Or
Youngstown OH 44515-3902

1D No: 1672-80

Mahoning County Prosecutor
Attn: Elizabeth M, Phillips
21 W Boardman 5t Ste 600
Youngstown OH 445031426

Attn: Director Of Legal Operations

30 W Spring St # L-26
Columbus OH 43215-2216

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www.ohioic.com. ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK
1.C.0.N. AND FOLLOW THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU HAVE

OBTAINED A PASSWORD, YOU

SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).

ICRECON2

Page 2

An Rqual Opporwunity Bmployer
and Service Provider

AN Y 2

i

“Twgieg

Page L




THE INDUSTRIAL COMMISSION OF OHIO 2 3 =
PATRICIA ROUAN : SRR S
. CLAIMNO: 04-829452:.:. = = '%
MAHONING COUNTY . CLAIMANT’S REQUEST
4 FOR RECONSIDERATION

Employer

Now comes the claimant and respectfully requests that the Industrial Commission

of Ohio grant her request for reconsideration of the Staff Hearing Officer order of

October 19, 2009. The claimant believes that clear grounds exist for a new hearing on

the basis of a mistake of law.

L The Staff Hearing Officer clearly erred by finding that the
claimant’s disability retirement on February 1, 2005 negated her

entitlement to future temporary total compensation.

The claimant was injured on May 24, 2004. These injuries included closed

fracture left femoral condyle; fracture left proximal tibial plateau; arthrofibrosis left knee.
Based upon those conditions the claimant has been unable to work since the May 24,

2004 industrial accident. The claimant’s condition was found to have reached a point of

maximum medical improvement on or about May 16, 2005. Subsequently, the claim was

further allowed for the additional conditions of aggravation of pre-existing arthritis left
knee; and post-traumatic arthritis left knee. Based upon those newly allowed conditions
and the claimant’s need for a total knee replacement she filed a new motion requesting
temporary total compensation from June 5, 2006 through the present and continuing. The

" Staff Hearing Officer denied the claimant's request for temporary total compensation

Page 3




based upon a finding that she voluntarily abandoned her employment on February 1,
2005 when she took a disability retirement based upon major depression.

The claimant believes that the Staff Hearing Officer totally misapplied the law
when finding that the claimant was not entitled to temporary total compensation due to
her disability retirement on February 1, 2005. Firstly, the Staff Hearing Officer found
that the disability retirement was due in total to the major depression. Upon thorough
review of the file it is quite clear that the claimant has been unable to work since her May
24, 2004 industrial injury. Therefore, any disability would certainly flow from both the
major depression as well as the physical conditions allowed in the claim. Secondly, and
perhaps most importantly, the Staff Hearing Officer misapplied the appropriate legal
rationale to the February 1, 2005 disability retirement.

The Staff Hearing Officer cited the case of State ex rel. Staton V. Industrial

Commission (2001), 91 Ohio St. 3d 407. Staton specifically held that a claimant who

vacates the workforce for non-injury reasons not related to the allowed condition and
who iater alleges an inability to retum to the former position of employment cannot get
temporary total disability. From a factual standpoint Staton clearly does not apply to this
case. The claimant did not voluntarily abandon her former position of employment and
then return to the workforce. The claimant has not been capable of returning to her
employment since the injury on May 24, 2004.

Claimant believes that State ex rel. Pretty Products V. Industrial Commission
(1996) 77 Ohio St. 3d 5 is the controlling case with regard to her eligibility for temporary
total compensation. In Pretty Products the Supreme Court specifically found that
temporary total compensation eligibility hinges on the timing and character of the
" laimant's departure. Clearly, in the instant case the claimant’s application of disability

2 Page «




retirement in February, 2005 came at a point in time when she was not working due to
the allowed conditions in the claim.

A claimant can zbandon a former position of employment only if she has the
physical capacity for employment at the time of the abandonment or removal. State ex
rel. Brown V. Industrial Commission (1993) 68 Chio St. 3d 45 48. At the time of the
disability retirement on February 5, 2005 the claimant was not working and was not
capable of working. Therefore, the issue of voluntary abandonment is not a preclusion to
temporary total compensation. The Court is holding that if you are incapable of working
at the time of a retirement the issue of whether or not the retirement is voluntarily in
nature is not at issue. In Brown the Court specifically found that a claimant is incapable
of abandoning a position that does not exist. Clearly, the claimant was incapable of
abandoning her position because at the time of the disability retirement in February, 2005
she was not and bad not beea working since the injury occurred due to the allowed
conditions in the claim.

The claimant’s entitlement to disability depends upon whether or not the
retirement occurred before or after the claimant became disabled. State ex rel. Chrysler
V. Industrial Commission (1991) 62 Ohio St. 3d 193. The Court in Chrysler specifically
held that a refirement before disability precludes future disability if the retirement was
voluntary and constituted an abandonment of the entire job market. However, a claimant
who retires after she is already disabled is not deemed to have voluntarily abandoned the
job market thus precluding future disability benefits. State ex rel. Baker Material
Handling Corp. V. Industrial Cofnmission (1994) 69 Chio St. 3d 202.

Based upon all of the above stated cases the Courts have consistently held that if

you are dxsabledat the time of yourretxrementthat retirement cannot be deemed

3
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voluntary so as to preclude future disability benefits as one cannot abandon a position
that does not exist. In the instant case the claimant had been disabled since the injury on
May 24, 2004. Therefore, her disability pension, which was applied for and granted in
February, 2005, cannot be used as a bar to future temporary total compensation.

IL The claimant believes that the Staff Hearing Officer further erred

by finding that the employer’s attempt to raise the abandonment issue

was not barred by the doctrine of Ras Judicata.

The Staff Hearing Officer specifically found that the fact that the voluntary
gbandonment issue was raised and argued at two scparate Industrial Commission
hearings did not constitute Ras Judicata and thus preclude the employer from again
raising the issue at the October 19, 2009 Staff Hearing Officer hearing. The claimant
believes that the Staff Hearing Officer erred by making this finding. The Staff Hearing

Officer cited the case State ex rel. B.O.C. Group, General Motors Corporation, V.
Industrial Commission of Ohio (1991), 58 Ohio St. 3d 199 as the basis for his conclusion.

The claimant believes that that case is factually distinguished from the instant
case as the argument in B.0.C. Group was that since the employer did not raise the
affirmative defense with respectto a previous period of disability that the doctrine of Ras
Yudicata would preclude the employer from asserting the same defense with regard to a
new period of temporary total compensation. This case is easily distinguished from the
facts in B.O.C. Group. The facts in B.0.C. Group specifically state that the employer did
not raise the arguments at a previous hearing. Therefore, the Court held that they were
not precluded from raising them at a subsequent hearing on a new period of temporary
1otal disability. In the instant case the issue of abandonment was specifically raised and

argued at a previous Staff Hearing Officer hearing on April 10, 2008.

4 | Pag@ (s
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Although the Staff Hearing Officer denied the claimant’s permanent total
disability application the Staff Hearing Officer did not find as the employer had requested
that the claimant voluntarily abandoned her employment and, the;cfore, was not eatitled
to permanent total disability. Accordingly, the claimant believes that the employer is
barred from raising the s#ine argument at a subsequent Industrial Commission hearing.

Accordingly, based upon the above stated arguments the claimant would
respectfully request a new hearing before the Full Commission based upon a clear

mistake of law.

Attorney for Plainti
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive

Youngstown, OH 44515

(330) 799-5940

(330) 799-5998 - Fax

Attorney for Claimant

.P@:a.ge n




* . 7The Dndustrial Comminsion of Obls ¢

RECORD OF PROCEEDINGS

Claim Nusber: 04-829452 Claims Heard: 04-B29452
LT=ACC-PE-COV
pCK: 2091961 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YCUNGSTOMN OH 44515-3902

|1l

Date of Injury: 5/24/2004 Risk Husber: 35000001-D

APPEAL filed by Injured Worker on 10/25/2009.
Issue: 1) Temporary Total Disability

Pursuant to the authority of the Industrial Commission under R.C.
4123.511(E), 1t 1s orderad that the Injured Worker's appmal, filed
10/25/2009, from the Statf Hearing officer ordsr, issued 10/22/2002, be
refused and that coples of this order be mailed to all interested parties.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS
70 EXTENT OF DISABILITY, TO THE COURT OF COMMON PLEAS WITHIN SIXTY (60)
DAYS AFTER RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED IN

R.C. #123.512.

Date Reviewed: 11/05/200%
Typed By: lwg K. Sampson
Date Typed: 11/09/. Staff Hearing Officer

2009
Findings Mailed: 11/12/2009 . .
E_.g:lmnlly signad by
E Sampson

The parties and rapresentatives Jisted below have been sent this record of
procesdings. If you are not an authorized representative of one of the
partiss, plsase notify the Industrial Commission.

p4-829452 1D No: 12489-90

Patricia A. Rouan Louis Schiaveni

208 Morrison St 87 Westchester Or

Struthars OH 44471-1720 Youngstown OH 44515-3902
Risk No: 35000001-0 ID No: 1672-80

Mahoning County Mahoning County Prosacutor
21 o Boardman St Ste 200 Attn: Elizabeth M. Phillips
Youngstown OH 44503-1416 21 W Boardsan St Ste 600

Youngstown OH A44503-1426

SHREFUSE Page 1 we/vg  PAage

NOV 1 3 2009




The Industrial Commiseion of Ohio ‘

RECORD OF PROCEEDINGS

Claim Nusber: 04-829452

1B No: 4000-05

weepyC - DWRF Section™™
30 ¥ Spring St _
Columbus OH 43215-2264

ID Wo: 9994-05

wewpyC, Law = Columbus®***

Attn: Director Of Legai Operations
30 W Spring St # L-26

Colusbus OH 43215-2216

N

BWC, LAY DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT wwy.ghioic.com. ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK
1.C.0.N. AND FOLLOW THE INSTRUCTIONS FOR OBTAIRING A PASSWCRO. ONCE YOU HAVE
GBTAINED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).

SHREFUSE Page 2 Twg/1wg

20 Bgual Oppureasity Bployer Pagﬁ q
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RECOUORD OF PROCEEDINGS
Claim Number: 04-829452 Claims Heard: 04~B29452

LT-ACC-PE-COV
PCN: 2091961 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER OR
YOUNGSTOWN OH 44515-3302

Date of Injury: 5/24/2004 Risk Number: 350000010 -

This claim has been previously allowed for: CLOSED FRACTURE LEFT FEMORAL
CONDYLE; FRACTURE LEFT PROXIMAL TIRIAL PLATEAU; ARTHROFIBROSIS LEFT KNEE;
t?}ﬁ\&&ﬂﬂ OF PRE-EXISTING ARTHRITIS LEFT KNEE; POST TRAUMATIC ARTHRITIS

DISALLOWED: MAJOR DEPRESSION-RECURRENT, SEVERE.

This matter was heard on 10/19/2009 before staff Hearing Officer David A.
Bobovnyik pursuant to the provisions of R.C. Sections 4121.35(B) and
4123.511(0; on the following:

APPEAL  of DHO order from the hearing dated 09/10/2009, filed by Employer
on 09/21/2009.
Issue: 1) Temporary Total Disability

APPEAL  of DHO order from the hearing dated 09/10/2009, filed by Injured
Worker on 09/23/2009.
Issue: 1) Temporary Total Disabi!ity

Notices were mailed to the Injured Worker, the Empioyer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than fourteen (14) days prier to this date, and the
following were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Mr. Schiavoni, Ms. Rouan and friend
ADDEADANCE FOR THE FMPLOYER: Ms. Phillips

APPEARANCE FOR THE ADMINISTRATOR: No Appearance
The order of the District Hearing Officer, of 05/15/2009, is vacated.

It is the order of the Staff Hearing Officer that the Injured Worker's C-86
Motion, of 07/08/2009, be denied.

The Staff Hearing 0fficer finds that the Injured worker's C-86 Motion
requests payment of temporary total disability compensation for the period
beginning 06/05/2006 and continuing. The Staff Hearing Officer finds that
there is no jurisdiction to consider the Injured Worker's reguest for
temparary total disability compensation for the closed period from
06/05/2006 through 07/07/2007 inclusive, as the reguest for such
compensation pre-dates the filing of the Injured Worker's motion of
07/08/2009 by a period in excess of two years. Pursuant to the provisions
of Ohio Revised Code Section 4123.52, the staff Hearing Officer finds that
he does not have jurisdiction to proceed in this regard given the two year
statute of limitations described in that code section.

The Staff Hearing Officer denies the Injured Worker's request for temporary
total disability compensation for the pericd from 07/08/2007 through
10/19/2009 inclusive. The Staff Hearing 0fficer finds that the Injured
worker applied for, and received, a disability pension through the Public
Employees Retirement System, effective 02/01/2005. This disability pension

SHO1 T2¢ 2009 Page 1 C ' - sprp/smp

Page




| ¢ Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 04-829452

was predicated exclusively upon the condition of "MAJOR DEPRESSION", a
condition which is not recognized in this claim. The Injured Worker has
not returned to work 1n any capacity since cbtaining her disability pension
in February 2005. Counsel for the Employer now argues that this Injured
worker's departure from the work force was for & reason not associated with
the allowed conditions in this claim. As such, the Employer argues that -
this Injured Worker {s barred from temporary total disability compensation
for the period subsequent to 02/01/2005. The Staff Hearing Officer finds
the Employer's argument to be with merit.

The Staff Hearing 0fficar concludes that this Injured Worker's departure
from employment was for a reason not associated with the aliowed condition
in this claim and as such the Injured Worker s no longer entitled to
temporary total disability compensation in this claim. In issuing this
decision, the Staff Hearing Officer relies upon the holding set forth in .
(2001), 91 Ohio st.3d 407.

Therein, the Ohio Supreme Court stated as follows:

|1

For years, voluntary departure from employment was the end of
the story, and harsh results sometimes followed. Claimants who
1eft the former position of employment for a better job
forfeited temporary total compensation eligibiiity forever
after. In response,

(2000), 89 Ohio St.3d 376, declared that voluntary
departure to another job no longer barred temporary total
disability. It retained, however, the prohibition against
temporary total disability to claimants who voluntarily abandon

the entire labor market.

o sty o slomebt, A0 i s
enploynent. no longer exists.

In this case, claimant retired from the work force in 1993.
All relevant retirement documentation from his attending
physician Jisted claimant's non-allowed heart condition and
depression as the reason for departure. Appellants cite this
as "some evidence” that claimant's work-force retirement was
due to causes other than industrial injury, barring temporary
tota! disability. (ID. at page 409-410: emphasis added) .

Here, the evidence from the PERS disability app'l'ication records submitted
to the claim file, established that the Injured Worker's abandonment of her
employment with this Employer of record was in fact due to the condition of
"NAJOR DEPRESSION", the condition upon which the Injured Worker's PERS
disability was avarded. This claim js not allowed for a major depressive
condition. The Injured Worker has not returned to any position of
employment subsequent to acquiring her PERS disability en 02/01/2005.

Thus, the Staff Hearing Officer conciudes that the Injured Worker
completely abandoned the work force for reasons not associated with the
allowed conditions in this claim. As in , the Staff Hearing Officer
concludes that the Injured Worker i{s not eligible for temporary total
disability compensation in this claim given her above abandonment from
employment through her procurement of a disability pensicn for conditions
not associated with this claim. Accordingly, temporary total disability
compensation is denied for the period from 07/08/2007 through 10/19/2009

inclusive.

In issuing this order, the Staff Hearing Officer rejects the Injured
Worker's argument at hearing that the Employer is parred by the doctrine of
Bee Judicata from asserting the abandonment defense for this new period of
temporary total disability coampensation requested by the Injured Worker.

SHOL Page 2 - srp/smp . ..
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RECORD OF PROCEEDINGS
Claim Number: 04-829452
The Staff Hearing Officer rejects that contention.
The $taff Hearing Officer relies’ upon the bn1ding set forth in Slate ex

Ohip (1991), 58 Ohio St.3d 199. In B.0.C. Group, the Injured Workev
suffered an injury on 08/03/1981. The Injured Worker was subsequently 1aid
off from her position of employment with the Employer of Record on October
1981. Subseguent to her layoff, the Injured Worker requested and received
payment of temporary total disability for the periocd from 03/05/1984
through 09/30/1984, and for the period from 0771171985 through 07/28/1985.
The Injured Worker subseguently requested payment for a new period of
temporary total disability commencing 07/30/1985 through 04/10/1987, and
continuing. The Employer asserted the defense that the Injured Worker's
layoff prectuded her receipt of temporary total disability compensation in
this claim. In response, the Injured Worker's counsel argued that as the
Employer of Record did not raise that affirmative defense with respect to
the previous paricds of ccmpensation requested and paid, Res Judicata
precludes the Employer from asserting that defense with respect to the nev
period of compensation requested by the Injured Worker.

In addressing this issue, the Ohic Supreme Court stated as follows:

B.0.C. urges a similar result here, asserting that the issue of
claimant's earlier compensation for temporary total disability
was an issue distinct from her current request. It is a point
well taken. As stated in 3 Larson, workers' compensation Taw
(1989) 15-426, 272 {99) to 15-426m 272 (100), section 79.72(f):
uIt is almost too obvious for comment that res judicata does
not apply 1f the issue is claimant's physical condition or
degree of disability at two entirely different times...A
moments reflection would reveal that otherwise there would be
no such thing as reopening for change in condition. The same
would be true of any situation in which the facts are aitered
by a change in the time frame...

Claimant also argues that the layoff jssued has been mooted by
her subsequent reinstatement by B.0.C. during this appeal. We
again disagree. While her grievance and eventual reinstatement
may ultimately bear on the question of whether claimant had
abandoned her employment, it does not negate the layoff as a
factor preventing work, unrelated to the accident, during the
~laimed perind of disability.

Here, in the present claim, the Injured Worker's request for tempaorary
total disability compensation is for a period separate and distinct from
the prior periods of compensation previously adjudicated by the Industrial
Commission. Therefore, under the holding of B.O.C. Grouon, the Employer's
counsel retains every right to assert the affirmative defense of voluntary
abandonment of the work force as a defense against payment of temporary
total disability compensation for the period beginning 07/08/2007.
Accordingly, for these reasons, the Injured Worker's assertion that Res
Judicata bars the Employer's presentation of the abandonment of employment

jssue is found to be without merit.
A1l evidence in file was reviewed and considered.

An IC-12 Appeal from this order may be £{led within fourteen (14) days of
the receipt of the order. The IC-12 may be filed online at www.ohioic.com
or the IC-12 may be sent to the Industrial Commission of Ohio,

Youngstown District Office, 242 Federal Plaza W Ste 303,

Youngstown OH 44503,

Typed By: srp
Date Typed: 10/19/2009 David A. Babovnyik

staff Hearing Officer
Findings Mailed: 10/22/2009
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RECORD OF PROCEEDINGS
Claim Number: 04-829452 '

H scally signed
Ihnﬁd!L.Bmgovnyﬂkhy

The parties and representatives 1isted below have been sant this record of
proceedings. If you are not an authorized representative of one of the

parties, please notify the Industrial Commission.

[ 11

04-829452 = 1D No: 12489-90

patricia A. Rouan Louis Schiavoni

208 Morrison 5t 87 Westchester Dr

Struthers OH 44471-1720 Youngstown OH 44515-3902
Risk No: 35000001-C 1D No: 1672-80

Mahoning County Mahoning County Prosecutor
21 W Boardman St Ste 200 Attn: Elizabeth M. Phitlips
Youngstown OH 44503-1416 21 W Boardman St Ste 600

Youngstown OH 44503-1426

1D No: 4000-05

wnrpC ~ DWRF Section™*
30 W Spring 5t

Columbus OH 432152264

1D No: 9994-05

waspyC, Law - Columbus***

Attp: Director Of Legal Operations
30 W Spring St # L-26

Columbus OH 43215-2216

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www.ohioic. com. ONCE ON THE HOME PAGE OF THE WER SITE, PLEASE CLICK
I1.C.0.N. AND FOLLOW THE INSTRUCTIONSDFER OBTAINING A PASSWORD. ONCE YOU HAVE

CETATNED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLATM(S}.

SHOL page 4 0 srp/sme
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Vincent J. Makowvits, D.O.

FAMILY PRACTICE

24 YOUNGSTOWN POLAND ROAD
STRUTHERS, O 44471
TELEAHONE (390} 766-1488

EaX (33C) 765-1407

Octobezr 15, 2009

Schiayoni, Schiaveni, Bush & Muldowney Co., L.P.A,
Shewa R Muldowney

Attorneys at Law

87 Westchester Drive

Youngetown, Ohlo L4515

Ret Patricia Rouan
CL: #04—-828452

Dear Attorney Muldowney:

It is my wedical opinion that Patricia Rouan has not reached

saximum medicsl improvement of aggrevarion of iaft lmee arthritie

&and post trauymatic archritis of the left knee,
I have referred Mre Rouan to Dr Michael Walker at the Cleveland
Clinic Orthopedic Surpery Department for evaluation and treatment.
1f you have any further questions, please feel free to contact
me at my office. '

Sinceraly,

Vinc Malk » D.0.

Pag@ '
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RECORD OF PROCEEDINGS
Claim Number: 04-829452 Claims Heard: 04-829452

LT-ACC~PE-COV
PCN: 2091961 Patricia A. Rouan

LOULS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-3902

Date of Injury: 5/24/2004 Risk Number: 35000001~0

[

This claim has been previously allowed for: CLOSED FRACTURE LEFT FEMORAL
CONDYLE; FRACTURE LEFT PROXIMAL TIBIAL PLATEAU; ARTHROFIBROSIS LEFT KNEE;
tgﬁ:ﬁ&ﬂﬂ OF PRE-EXISTING ARTHRITIS LEFT KNEE; POST TRAUMATIC ARTHRITIS

DISALLOWED: MAXR DEPRESSION-RECURRENT, SEVERE.

This matter was heard on 09/10/2009 before District Hearing Gfficer B. Alex
Khavari pursuant to the provisions of R.C. Sections 4121.34 and 4123.511 on

the following:

c-86 Motion filed by Injured Worker on 07/08/2009
Issue: 1) Temporary Total Disability

Notices were mailed to the Injured Worker, the Employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than fourteen (14) days prior to this date and the
following were present for the hearing:

APPEARANCE FOR THE TNJURED WORKER: Ms. Rouan and daughter, Mr. Muldowney
APPEARANCE FOR THE EMPLOYER: Ms. Phillips
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The Injured Worker's C-86 Motion, filed 07/08/2009, is denied.

As a preliminary matier, 3 soview of the fila reveals that, prior to the
filing o the motion at issue in this hearing, the 1ast request for payment
of Temporary Total Bisability Compensation Benefits was filed on 03/02/2006.
That application for compensation was denied, pursuant to 2 05/25/2006
District Hearing Officer decision which was administratively affirmed at

all levels.

8ased upon the findings set forth above, the current reguest for payment of
Temporary Total Disability Compensation Benafits for the period from
06/05/2006 through 07/07/2007 was not filed within two years of the dates
of alleged disability. Accordingly, the Industrial Commission lacks
jurisdiction to address the merits of the reguest for payment of Temporary
Total Disability Compensation Benefits for the period from 06/05/2006
:hggugh 07/07/2007 in accordance with the provisions of Ohio Revised Code
123.52.

At hearing, Counsel for the Employer raised the issue of the Injured
Worker's eligibility for receipt of Temporary Total DBisability Compensation
Benefits, based upon the testimony presented at the 08/03/2009 hearing by
the Injured Worker and the pension documents filed at this hearing which
serve to establish that she has been raceiving a disability pension since
07/07/2005, based upon the diagnosis of “NAJOR DEPRESSION,* a condition
specifically DISALLOMED in this ciaim. Thus, Counsel maintained that the
Injured Worker was removed from the workforce for reasons unrelated to this
claim, rendering any 1ost wages unreiated to this claim and ineligible for

S,

DHOSFCTZ page 1 . S g/l
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RECORD OF PROCEEDINGS
Clzim Number: 04-829452

reimbursement by payments of Temporary Total Disability Compensation
Benefits.

A review of the documents submitted at the hearing reveals that the Injured
Worker was receiving disability retirement penefits at the time of the
05/25/2006 District Hearing Officer decisicn referenced above. However, &
review of that decision and the 06/28/2006 Staff Hearing Officer decision
which affirmed the District Hearing Officer decision provides no {ndication
that the issue of the Injured Worker's retirement was raised as a bar to
payment of Temporary Total Disability Compensation Benefits. Thus, the
Employer is pbarred from rai sing this defense under <he doctrine of ras

RN

As far as the wedical Justi fication for the present request for
compensation, 2 raview of the file reveals that the only medical evidence
supporting the request is in the form of the 07/08/2009 C-84 report
completed by Or. Malkovitz. In section 8 of this report, the Physician of
Record 1ists three disabling diagnoses: WFRACTURE CONDYLE, FEMORAL ,*
“FRACTURE OF LOWER LEG," and "ART&ROFIBROSIS." In section 9 of this report,
he lists the period of disability as extending from ngg/05/2006" to nSTILL
DISABLED," with an estimated return to work date of »09/01/09." Finally,
as with the 02/17/2006 C-84 report which was adjudicated in the 05/25/2006
District Hearing Officer decision, Dr. Malkovitz's 07/08/2009 C-84 is
devoid of objective findings or subjective complaints.

The file contains 3 06/01/2005 decision of the Administrator terminating
ayments of Temporary Total Disability Compensation Benefits sffective
05/15/2005, pased upos the 05/26/2005 C-84 report completed by Dr.
Boniface, the Physician of Record at that time. 1In this decision the
Administrator concluded that the conditions recognized in this claim at
that time had achieved a Tevel of maximum medical improvement. No Appeal
was perfected from this decision. A review of the file reveals that the
conditions listed in the 07/08/2009 -84 were recognized in this claim at
the time of the 06/01/2005 decision of the Administrator. . Thus, the
finding of maximum medical improvement included these conditions.

Pased upon the facts enumerated abave, the Injured Worker's request for
reinstatement of Temporary Total Disability Compensation Benefits,
subsequent to the prior finding of ~ maximum medical improvement, is
controlled by the test set forth by the Ohio Supreme Court in

Thus, in order to establish her eligibility to receive payments of
Temporary Total Disability Compensatien Ranefits anain, the Injured worker
must establish a temporary worsening of the cenditions recognized in this

claim.

As an aside, evidence of temporary and total di sability independently
attributed to conditions recognized in this claim subsequent to the
Administratnr's decision regarding maximum medical {mprovement would serve
to establish "new and changed circumstances" which would allow the
Industrial Commission to address the eligibility for payment of Temporary
Total Disability Compensation Benefits, pursuant to the provisions of Ohio
Revised Code 4123.52, without recourse to the test in Josephson. However,
given the fact that the only medical evidence supporting the Injured
Worker's request is in the form of the p7/08/2009 c-84 report, which only
attributes temporary and total di sability %o conditions previously
adjudicated to have achieved 3 level of maximum medical improvement, the
test must be employed.

In the context of determining yhether the f{1e contains medical evidence of
an exacerbation of the conditions noted in the 07/08/2009 C-84 report, it
is necessary 1o review the last set of decisions from the Industrial
Commission on the issue of payment of Temporary Total Disability
Compensation Benefits. Although the 05/25/2006 Di strict Hearing officer
decision did not address the specific period over which the request for
Temporary Total Disability Compensation Benefits was being denied, the
06/28/2006 staff Hearing Officer decision clarified that compensaticn for

DHOSFCT2 ' page 2 ~ srp/hlb -
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RECORD OF PROCEEDINGS

Clatm Number: 04-829452

the period form u(1/05/2006
the 07/08/2009 C-84 repor
commencing on ug6,/05/2006

through 06/28/2006" was being denied. Thus,
hich is certifying temporary total disability
W does not appear to be setting forth an

exacerbation of the conditions noted therein. Rather, the Physician of
Record 1s merely restating his opinion that the conditions noted in the
07/08/2009 C-84 have been rendering the Injured Worker temporarily and
gotally disabled since uQ6/05/2006" despite the conclusion sel forth in the

05/25/2006 District Hearin
decisions that these conditions
improvement more than a year

The conclusion noted above is further supported by a comparison of the
02/17/2006 C-84 report adjudicated in the 05/25/2006 District Hearing

Officer decision and the 07/08/2009
C-84 reports are completely

complaints. Instead, in sec
meraly states his opinion
maximum medical improvement.
opinion conflicts with the d

r and 06/28/2006 Staff Hearing Officer
d achieved a Tevel of maximum medical
prior to 106/05/2006."

[

-84 report currently at issue. Both

devaid of objective findings or subjective
tion 11 of both c-84 reports, Dr. Malkovitz
that his patient has not achieved 2 level of

As noted above, Dr. Malkovitz's medical
ecisions of the Industrial Commission, without

providing a basis for his disagreement. Based upon the reasoning set forth

above, the Injured Worker cannot be
eligibility to receive payments of

Benefits under th

doemed to have established her

Temporary Total Disability Compensation

Accordingly, the request for paynent of

e
Temporary Total Disabi1ity'Compensation Benefits for the pericd from
07/08/2007 through 09/01/2009 1is denied.

This decision is based upo
this claim; the 05/26/2005
staff Hearing Officer deci
02/17/2006 and 07/08/2009

p the 06/01/2005 decision of the Administrator in

Hearing Officar decision and 06/28/2006

sion in this claim; and, a review of the
c-84 reports from Dr. Malkovitz. A1l evidence on

file with regard to this matter was reviewed and considered.

An IC-12 Appeal from this
the receipt of the order.
or the IC-12 may be sent to
Youngstown District Office,

Youngstown OH 44503. .

Typed By: srp

~_a. Woom o
Dave 1ypeus

[+

n /11 annn
B i b

Date Received: 07/14/2009
Notice of Contested Claim:
Findings Mailed: 09/15/2009

order may be filed within fourteen (14) days of
The IC-12 may be £iled online at wwy .ohioic.com
the Industrial Commission of Ohio,

242 Federal Plaza W Ste 303,

R, Alex Khavari
District Hearing officer

87/13/2009

Flectronicaily signed by
B. Alex Kbavari

The parties and representativ
proceedings. 1f you are no
parties, please notify the

es listed below have been sent this record of
an authorized representat1ve of one of the
Industrial Commission.

04-829452

patricia A. Rouan

208 Morrison 5t
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County

21 W Boardman St Ste 200
Youngstown CH 445031416

DHOSFCTZ

1D No: 12489-90

Louis Schiavoni

87- Westchester Dr
Youngstawn OH 44515-3902

1D No: 1672-80

Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 W Boardman St Ste 600
Youngstown OH 435031426

Page |
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Claim Number: 04-829452

ID Ho: 4000-05

#wxpyt = OWRF Section***
30 W Spring S5t

Columbus OH 43215-2264

ID No: 9994-05

=asByYC, Law - Columbus®**

Attn: Director Of Legal Operations
30 W Spring St # L-26

Columbus OH 43215-2216

BWC, LAW DIRECTOR

HOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www.ohioic.com. ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK
1.C.0.N. AND FOLLOW THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU HAVE
OBTAINED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).

DHOSFCT2 Page 4 7 srp/hib
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SEP-15-2009 03:57 —naivonisBush¥Muldowney 3307996998 P.01-01
SEP, 11,2000 2:29°M DRS. BUCCIRO & MALKOVITS RO. 141 B
INATRUCTIONS TQ PHYSICIAN
Ploase campleta Aemng 7 - 13, Inhired workar nama and elalm humber on this form. Injursd Workos namea
\You tay attach asditiona! medical documentelion sugh as diagnostle lest cesults and ROUAN, PATRICIA A -
cument irgimant plan to suppon Shis requasl. Clatm number :
«Raiure o provide completa information may daley o suspand compansalion paymenta lo 04-0294%3

the injutod warker,

T e B Y
s i Yol osion foTFBL 1 he e o IR

e LA

I Iha Injuradt warket abl: Lo retum to this poition of employmens? [ Yes X Ne
7 | 1o the injured worker abla to retun to athet employrmant Including light duty, glietnalive work, madified wark or transitional work? [ ves DdNe -
Ploase exgtaln, listing any restrclians at may apply. Atachadditionel hoet if necessery. i

List1C0-0 Codas with narrative diagnasia(es) for atiowed capditiona Data of faat exam of reatmant Next appointment data .
belng treatad which prevent rahi to work "
718,38 oate¢ arthrosis of knge a7/13/2009 10/06/2009
T = CTaURALi0 arthrophthy Xnee Dleablity dater dua o the werk relatod injury/disenss
Llst élc!lﬂ-ﬁ Codes wih réarmlvp dlagnosia(es) furolllur eilowed From Te
(7] te
) ons being Ires | 06/05/2008 akill disabled !
— Relurp to wark date :
12/0)./2009 1 Actual R Estimaied

The following clinical indings ata tha basls for y Fecommande lionst

Objective Subjeclive
10

Hep tid wosk reiated Injury{s) or dicease resehed B trestment platsau atwhich ho tundnmenta! or physioteglesl change ¢80 ba expectad
despite continuing medical of rohabilitalive intervention? (Mazimum Medicat improvement} [= Yas [~ No Iryes give dato

If o, Indicate any barrars preventing normal pacovery, of maximum madical [mpravemant. Atlach an addiana shest i neceaaary.
14| patient ha4 not reacned maximum medical dmprovamdnc

la tha Injured worket ¢ candidal for vocatianal rehabltation services focuting on renum fownrk? [ Yes [~ No Pleasa explain:

2

pr———————— — e ——

o ERVTEL GT

- cenat th lnformn is crs o lh estof m knodge. jama a ny prson ho knowingly
makes b falso glatemant, miarapresentation, canceslment of fact of Bny other act of fraud to obtain payment a3 provided

by BWG or who knowingly accepla payment Lo which lhal persan is nol entitied 15 subject to felony criminat prosacution
and may, under appropriate ¢riminal provisions, be punished by & fina ot imprisofiment or both.

13 Physidan of recard n -~ BWC pravidar number-
mandatary H
B O’V(/{Z— ; D.O 24 1732287 01 :

[ T

PA'?‘??BU CeING 1O TNC Clty Suale | o-digit2IP Gode Telephana number _
§24 YOUNGSTOMY POLAND D STRUTHERS o | 44471-1194 (330) 755-1433 ]
Physiclin of racard signaire Date
] VINCRNT MALKOVITS, DO Yatafop
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Director, the Board of Mahoning Cqunty Comumissioners does hercby accept the retirement of Patricia Rouan from Job
& Family Services.

this 7th day of July, 2005. -
Roll call voting resulted: M. Ladt: aye
Mr. McNally. aye
Mr. Traficanti: aye
WHEREUPON, the President of the Board declared the foregoing Resclution be duly adopted this 7th
day of July, 2005.
ATTEST:

%J-- I ‘-f,l_//tn

P B AW il W

BoarRD OF MAHONING

GL) _ % Z q L’5Z County COMMISSIONERS
21 W. Boardman Street
Youngstown, Chio 44503

~ RESOGLUTION
RES 05-07-009

BE IT RESOLVED, that upon the recommendation of James F. Petraglia, Esq., Human Resources

It was moved by Mr. McNally, and seconded by Mr. Ludt, that the foregoing Resolution be approved

NANEY M. LABOY, =
CLERK OF THE BOARD [

-
IR. VOL. 93, PAGE YbS

-

As Clerk of the Board of Mahoning County Commissioners, State of Ohio, I bere W this is a true and comect
copy of the original now on file iz ibe Mahoning Couaty Commissioners Office.

- RECER
{ndugtris; Cor n{r-n":ﬁ?c* Ohio a

SEP 19 229

Human Resources l

frleeaita,

] YUUNGSTGV . '
ViV OIS
. — OFICE TRICT

CERTIFIED COPY.
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- axc: andustrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Humber: 04-829452 Claims Heard: 04-829452
LT-ACC=-PE-COV
PCN: 2082521 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR .
YOUNGSTOWN OH 44515-3902

I

Date of Injury: 5/24/2004 Risk Number: 35000001-0

This claim has been previously allawed for: CLOSED FRACTIRE LEFT FEMORAL
CONDYLE; FRACTURE LEFT PROXIMAL TIBIAL PLATEAU; ARTHROFIBROSIS LEFT XNEE;
AGCRAVATION OF PRE-EXISTING ARTHRITIS LEFT KNEE; POST TRAUMATIC ARTHRITIS
LEFT KNEE. DISALLOWED FOR: MAJOR DEPRESSION-RECURRENT, SEVERE.

This matter was heard on 08/03/2003 before District Hearing Officer B. Alex
Khavar{ pursuant to the provisions of R.C. Sections #4121.34 and 4123.511 on
the following:

APPEAL  filed by Employer on 09/04/2008 from the order of the

Administrator issued 08/19/2008.

Issue: 1) Additional Allowance = POST TRAUMATIC ARTHRITIS LEFT KNEE
2} Aggravation Of Pre~Existing Condition - ARTHRITIS LEFT KNEE

Notices were mailed to the Injured Worker, the Employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than fourteen (14) days prior to this date, and the
following were present at the hearing: :

APPEARANCE FOR THE INJURED WORKER: Mr. Muldowney
APPEARANCE FOR THE EMPLOYER: Ms. Phillips
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the Administrator, issued 08/19/2008, is vacated.
The Injured Worker's motion, filed 0U7/3i/2005, is granted to tha £51lowling
extent:

The conditions “POST-TRAUMATIC ARTHRITIS, LEFT KNEE" and WAGGRAVATION OF
PRE-EXISTING ARTHRITIS, LEFT KNEE® are hereby reccgnized in this claim.
The preponderance of the medical evidence on file serves to estabiish that
the former condition developed as a side-effect of the conditions
previously recognized in this claim and that the 05/24/2004 industrial
injury resulted in an aggravation of the Injured Worker's pre~existing
degenerative left knee condition.

This decision is based upon the 08/18/2008 report from Dr. Rutherford. All
evidence on file with regard to this matter was reviewed and considered.

An 1¢-12 Appeal from this order may be filed within fourteen (14) days of
the receipt of the order. The I€-12 may be filed online at www.ohioic.com
or the IC-12 may be sent to the Industrial Commission of Ohio,

Youngstown District Office, 242 Federal Plaza W Ste 303,

Youngstown OF 44503.
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‘aam, sndustrial Commission of Ohio

RECORD

Claim Number: 04-829452

Typed By: dd

Data Typed: 08/03/2003
Date Received: 09/06/2008
Findings Mailed: 08/05/2009

OF PROCEEDINGS

B. Alex Khavari
District Hearing Officer

Flectronically signed by
B. Alex Kbavari

The parties and representatives listed

proceedings. If you are not

parties, please notify

below have been sent this record of
an authorized representative of one of the

the Industrial Commission.

04-829452

Patricia A. Rouan

208 Morrison St
Struthers OH 44471-1720

Risk No; 35000001-0
Mahoning County

21 W Boardman St Ste 200
Youngstown OH 44503-1416

ID No: 4000-05

=nxpyC - DWRF Section™**
30 W Spring St

Columbus OH 43215-2264

ID No: 9994-05

»xagyl Law ~ Columbus™™*
Attn:
30 W Spring St # L-26
Columbus OH £3215-2216

ID No: 12489-90

Louls Schiavoni

87 Westchester Dr
Youngstown OH 44515-3902

ID No: 1672-80

Mahoning County Prosecutor
Attn: Elizabeth ¥. Phillips
21 W Boardman 5t Ste 600
Youngstown OH 44503-1426

Director Of Legal Operations

BWC, LAW DIRECTOR

NOTE:
REVIEW THEIR ACTIVE CLAIMS
SITE AT

INJURED WORKERS, EMPLOYERS, AND
INFORMATION
www.ohiojc . com. ONCE ON THE HOME PAGE OF THE WEB SITE,
1.C.0.N. AND FOLLOW THE INSTRUCTIONS FOR OBTAINING A PASSWORD.
OBTAINED A PASSWORD, YOU SHOULD

THEIR AUTHORIZED REPRESENTATIVES MAY
THROUGH THE INDUSTRIAL COMMISSION WEB
PLEASE CLICK
ONCE YOU HAVE

BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).

( DHOSF)
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MOTION

-mbhmbbhawadbyﬁuhjumdmammandlmmmm mpmamﬁvesmmquestademhnbymmmau of Workers' Compensation or the Industis!
cmm’m&oanmotbeampﬁshedmmwhawmmorappwm

-mmeﬁOT?OBEUSEDB‘(HEALTHcAREPROVIDERs OR MANAGED CARE ORGANIZATIONS. Hagtth Care Providers or Managed Care Organizations must use form c9,
Physician's Request for Madical Service or Recommendation for Additional Conditions for Indusiris! Injury or Occupstional Disease.

« Proof must be submitted with this form.
-Theappmnmmlmﬂnmpyofﬁmuoﬁonbmeamﬁepanymwmrapmnﬂﬁveammllh\dimtehatamlnsm"mnadbysignm
Certificate of Sarvice batow.

injured worker name Claim number
Patricia Rouan i 04-829452
Sueet acdress Ciy State it ZIP Code
208 Morrison Street Struthers OH 44471

This MOTION s a request1o consider the following:

Now comes the claimant and respectfully requests that temporary total compensation be paid from June 5. 2006
through the present and continuing.

n éupport of this MOTION, the following evidence s included: (identify affidavits, medical records or other documents}

C-84 of Dr. Malkovits.

oy M A e —

CERTIFICATE OF SERVICE: | certify that [ have served a copy of this Metion on all parties and representatives 1o the claim.

Signed 4 Date signed _July 8, 2009
Atty, Shawn R. Muldowney, Injured Worker’s Representative
[ snijured worker ] Employer [XAuthorized Representative [CICEO/Administrator of Bureai of Workers' Compensation

Mum:omiml—aeinﬁamphs—asmdad

BWC-1208 (Rev. 3/13/2002)
C-86
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. B.2009 1:47FN UK - “ULLINY & MALRUYLIIW

RUCTIONS TO PHYSICIAN - '

qte8ae completa llems 713, injured worker risme and ciaim number oh this form. Injured wolkwr name

<Y ou may ettach additional medical documantation euch ge diagnostic lest resuts and ROUAN, PATRICIA A
cuman lraiment plan to gupport this request. Claim numbat

sFgilure to provide complete information may delay or suspsnd compensation paymenia b lox-g24 482

{ha tnjurad workef.

| what
is the njured worker eble 1o retum ko this posHion ofempioyment? [ Yes [X No
7 | s the injuratd worker abie 16 raturm 1o ciher employment Including light duty, alternative wonk, modified wark or wanaltional wark? [~ Yes R ne
Ploasa explain, listing &ny restrictions that mazy apply. Aftach addliional sheet if nacessary.
List ICD-9 Codes with nerative disgnasis{es) for aliowed conditions Date of last exam or traaimenl Naxt appointment date
being treated which provent returm to
821.21 FRACTURE CONDYLE, FEMORAL 03/29/09 07/13/2000
829,80 FRACTURE OF LOWER LEG - -
s 5 ARTHROFIBROSIS Disabifity dates due o the work ralated InjuryAisease
List ICD-2 Codea with narralive dingnosiz{as) for other pllowed From To
/:omslrms being treatad '
8{ 715.36 OSTEOARTHROSIS OF KNEE g| 06/05/2006 STILL DISABLED
okt DOSTEORRIARGS M, i
¥, 716,16 z'R_éUMATIC ARTHROPATHY KNER Retum 1o work date
08/01/2009 1 Actual Estimatad
The following chinica! findings are the basls for my recommendations:
Objective Sublective
10
Has he work related injury(s) or disease reached o treatment plateau at which no fundamenita! or physiclagical change can be expecied
despite continuing medical or rehabilkative intervention? {(Maximum Medical improvement) [~ ves [~ No If yos give dats
T
| no, indicats any barrlers prevenling normal racavery, of maximum medica! improvement. Atach an additionel sheel if nacesssary.
i1 BATSENT HAS NOT RERCHED MAXTMIM MEDICAL IMPROVEMENT
18 the injured worker & candidate for vocational rehabiiiation 2aTVices focusing on retum to work? [~ Ye= [X No Picasa explain:
12

. ' i’_;{;ir'ﬁri:ii'r-?ivem'E = R W T .
| centify that the above information is correct 10 the best of my knowledge. | am aware that any person who knowingly
makes o false siatement, misrepresentalion, concealment of fact or any olher act of fraud to cbialn payment as proviced

by BWC or whe knowingly mccepts payment to which thet persen is not enfiled is subject la felony criminal prosecutioh
and may, under appropriate criminal provisions, be punished by a fine o imprisonment or both.,

Physiclan of fecard nama BWC provider numbar-
q ( mandatory
VINCENT J. MALKOVITS 34 17123257 01
Adiras? H H
SATSY BUCCIND DO INC City Sime | 0-digh 21P Cods Telephane number
624 YOUNGSTOWN Fo R0 STRUTHERS OH 44471-115%4 {330) 755~1485

Date

Physician of record sl alure - o N
_ 7/8/08

Pags 9~5




YOUNGSTOWN SERVICE OFFIC..
242 FEDERAL PLZ W STE 200

Ted Strickland BAarcha P. Ryan

YOUNGSTOWN OH 44503-1270 '
i) q’r‘j._kf\"_crkl'rs_' (ompensalian ™ N Gﬂ\'emor Admlﬂislratorlceo
Bt wich oo wind. SRR, -
Sultt with you I ' chiobwe.com 1-800-OHIOBWL
BWCORDER
08/19/2008
#BWNFVSQ
#LRB4932831045203#

LOUIS SCHIRVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-33802

Below is a copy of the letter sent to:

08/18/2008
Date Maliled

PATRICIA A ROUAN
208 MORRISON ST
STRUTHERS OH 44471-1720

Injured worker: PATRICIA A ROUAS
Clain number: 04-829452

Injury date: 05/24/2004
Claim type: Accid%
The claim has been BHi

i

fer's name: MAHONING COUNTY
e numbers: 35000001-0
number: 9430

Y2 ALLOWED for the following medical condition(s):

o Bod% location Part of body
#ﬁékE LEF

821.21 FX

823.80 FX TIBIA Noi Bas LEFT

719.56 ARTHRGE] (ES LE KNEE LEFT

The Ohio P g, CEENOrkers' Compensation (BWC) has made the following

decision gy,

ICD ”‘3?: tion Body location Part of body
715.36 'AGGE PRE-EX ARTHRITIS LEFT KNEE LEF
716.16 POST-TRAUMATIC RRTHRITIS LT KNEE LEFT

Medical benefits will be gaid in accordance with the Ohio Bureau of
Workers' Compensation (BWC) rules and guidelines. The in ured worker
is encouraged to forward the information above to all health-care
providers related to this claim.

This decision is based on:

1 BWC Use Only
S ﬁ&@ _ 14/06/08
2 I: o R T e T s
¥ 200 BWCORDER

Page ;LU1




———-f—_—-—-—__—._-————"_—

Ted Strickland Marshs P. Ryan

&Sfrér.Wg'figers' Compensation . - = : Governor Admin'lstlamr!CED
[Rartit with you In ssind. SRR -
obiohwe.Com 1-830-CHIOBWL
Wy ¥ -~ T TR BTN
BWCORDER

the medical review performed on 8/18/08 by James H. Rutherford, H.D.

Onio law requires that BWC allcw the injured worker or employer 14 da{s

from the receipt of this order to file an ag eal. If the injured worker
and employer agree with this decision, the -day appeal Eerlod may be
waived. oth parties may submit a signed waiver of appeal to BWC. The
Reguest for Waiver of Appeal (c-108) is available through your local service
o{_iie. %r you can log on to wvw .ohiobwC.com, select Injured worker, then
click on Forms. -

1f the injured worker or the employer isadteds h 4 BT, either
may file an appeal within 14 days of réce.p . ARls are
Tiled with the Industrial Commission of Ohio (IC L, geimternet

at www.ohioic.com or at the following 1C office:

1C YOUNGSTOWN DISTRICT
242 FEDERAL PLAZA W. SIH
YOUNGSTOWN OH 44503-12

If there are any further estions concerning th ge g ‘ i3htact
the claims service specia ist listed beloW. ;

THIS DECISION BECCMES FINAL IF A WRITTEN REDEIVED WITHIN
14 DAYS OF RECEIVING THIS NOTICE.

KRIMBERLY D

YOUNGSTOWN SERVICE OFFICE
242 FEDERAL PLZ W STE_200
YOUNGSTOWN OH 44503-1210

Claim number: 04-829452

= 06
s {330; 797-5034
866) 457-0596

CC:

MAHONING COUNTY
LOUIS SCHIAVONI F
HMAHONING COUNTY PROSECUTORS OFC@._

by e Trn o v de
e e BA S LIS AL b D W

Hedco-21

MW

()

[a]

L

==

promm——ls

i

—
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p8/18/2088 14:16 £142211.cd JAMES RUTHERFORD MD PAGE 92

PHYSICIAN REVIEW
Service Office Claim Number:
Youngstown - 04-829452
Injured worker's name: Date of Injury:
Patricia Rouan 05-24-04

Allowed conditions: CLOSED FRACTURE LEFT FEMORAL CONDYLE, CLOSED FRACTURE LEFT
TIBIA. ARTHROFIBROSIS LEFT KNEE.

| The ettached claim Is bein referred to you on 08-11-08 by Chuck G.

i

i v LA L i Stk SEmEld ¢l

Analye;is:

The medical records indicate the date of injury was May 24, 2004. The medical records include &
repon, dated April 17, 2007, which described Ms. Rouan as being 52 years old. The hislory stated
that, at the time of the injury, she tripped over 2 lap-top and fell, sustaining & closed fracture of the
distal keft femur and the proximal lateral tibial plateau. She was admitied to the haspitel and had an
open reduction interna] fixation of the left distal femur. She had the hardware removed approximately
five months after the surgery. She underwent manipulation under anesthesia of the left knee
because of stiffiness and pain. She continued to complain of pain and instabfiity and significant
{dysfunction regarding her left knee. She had not been able to return to work because her job
reguired a falr amount of walking and stalr cimbing. She had & history of selzure disorders. She
described the pain in her lettknee as 8 ona scale of 10. She was employed as & homs day care
| inspector and worked for the County and the State of Ohio. X-rays were iaken, which showed
tricompartmental osteoarthritis of the [eft knee involving predominantly the pateliofernoral component
and the lateral component. There was artifact in the distal left lemur consistent with the hardwara
removat sites. Dr. Walker gave the opinion on reading the MRI that there was loss of the anterior
cruciate ligament. He described tricompartmental ostecarthritic changes throughott the knee ofa
fairly significant nature, The anterior hom of the lateral meniscus showed some degenerative
changes and there were subfie changes consistert with g tear of the medial meniscus. There was
fufl extension, with 130° of flexion of the left knee. There was a mildly positive anterior drawer sign.
There was no significant effusion. The diagnosis was osteoarthritie of the left knee. Dr. Walker gave
the opinion that this was brought on s a resutt of the {raumatic injury almost three years age. He
thought that the only solution to benafit this woman would be a total eft knee reconstruction. He did

not believe that athroscopic surgery woulld be of any value.
Conclusion:

The opinions are given with a reasonable degree of medical probebiiity. 1 have reviewed all of
the avallable medical records and accept the clinical findings of the examining physicians in regard to

the allowed conditions In this claim as described in the medical records. T cial Disabili
Guldelines, 2008 Edition is also used as reference. The Miller criteria were applied to all responses.

CQuestions:

Based on your review of the medicai documeniation and consideration of the history of the industrial

SRGE 23RV AT 40T 102zt gt T SYRGFEDIA DRS4S SAZALN NRATON o923
Page >\
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98/18/2008 14:16 £61422112c8 JAMES RUTHERFDORD MD PAGE 83

August 18, 2008
Patricia Rouan
04-828452
Pagel ol 2

mjury, pleasa give your opinfon, based on a reasonable degree of medical probability, the following:
(1) Does W sutfer from the condition of AGGRAVATION PRE-EXISITNG ARTHRITIS LEFT
KNEE AND POST TRAUMATIC ARHTRITIS LEFT KNEE? Yes. A CT scan, done on May 24,
2004, showed a fracture line through the intracondylar fossa extending to the medial condyle. There
was a depressed fracture of the posierior aspect of the laterat plateau of the proximal tibia near the
mid-point, There were scattered degenecrative changes. There was narrowing of the patellofemoral
joints faced with joint effusion. This would indicate that the patient did have some pre-existing

| degeneralive change of the left knee, but the majority ot her problems, at the present fime, are due 10
post-iraumatic arthritis of the left knee with the fractures extending into the knee joint.

(2) Which It any of the condition(s) referenced In #1 above were:

(A) Directly caused by the industrial injury - Nene

(B) Aggravated by the industrial injury — R is my opinion that only the “aggravation of the pre-
existing arthritis of the left knee" should be considerad as an aggravation or pre-existing condition,
or .

(C) Caused by a flow-through from the industrial Injury? 1t is my opinion that the condition of
post-traumatic arthsitis of the left knee should be considered as a flow-through condition from the
claim allowances, which Include fractures, which extended into the knee joint. Did a condition
recognized in the claim cause the requested condition 1o be aggravated or accur? Yes, The
current claim allowances caused an aggravation of the pre-existing arthritis of the leftknee and as a
fiow-through condition post-traurnatic arthritis of the left knee. Please disguss the mechanism of
injury in your response. See the history ebove. At the time of her injury, Ms. Rouan tripped over a
lap-top and fell onto her left knee.

Physician's Name Date Time
.James H. Rutheiford, M.D, FAACS. August 18, 2008

Physcian's SignQre:i g s
N s o B

PHYSICIAN REVIEW
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MOTION

-mmswumwmmmmwmrawawamarepmemativesmrequatadedsionhyﬁmEureauo!Woﬂmrs'Commrnsaﬁonmmtndmm

Commissich that cannot be accomplished through any other form or application.
« This fim &5 WOT TO BE USED BY HEALTH CARE PROVIDERS OR MANAGED CARE ORGANIZATIONS. Heaith Care Providers or Managed Care Omganizations must use furm C-8,

Physician's Requast for Medical Service of Recommendation for Additione! CondHions for industrie! Injury or Cecupational Disesse.

» Proof must be subnitted with this form. '

« The sppiicant must mall a copy of the Mation to the oppostie party andior their avthorized repmemaﬁveandshanmdiubmatawpyhasbeenmﬂedbysigning
Certificale of Service below.

Injured worker name Claim numbar
A Patricia Rouan 04-829452
[ Strest adaress ~ City ' Sate S<0git 2P Code
208 Morrison Street Struthers ) OH 44471

This MOTION is a request to consider the following:

Now comes the claimant and respectfully requests that her claim be amended to include aggravation of pre-

existing arthritis left knee; and post-traumnatic arthirits left knee.

n support of this MOTION, the following evidence is included: (identify affidavils, medical records or other documents}

Report and office notes of Dr. R:

ond Boniface.

CERTIECATE OF SERVICE) gertity that | have served a copy of this Metion on all parties and representatives to the claim.

- 4.‘..'. e .‘
Signed __/ | /TAAAANAVAL ‘ Date signed _July 28, 2008
At ey, Injured Worker’s Representative

{3 injured worker L] Employer < Authorized Representalive [CJCEO#Administrator of Bureau of Workers’ Compensafion
Distribution: Original — Claim File Copies — as needed

BWC-1208 {(Rev. 3/13/2002)
G-86 0
Page ?2°




BONIFACE OR1HOPAEDICS, INC.

835 McKay CourT RAYMOND J. BONIFACE, M.D.

SuITE 100 . THomas S. BoNiFace, M.D.

BOARDMAN, OHIO 44512 James E. Bontrace, M.D.
July 17, 2008

Attorney Shawn Muldowney
87 Westchester Dr.
Youngstown, OH 44515 |

Re: Patricia Rouan

Dear Mr. Muldowney:

In response to your letter of June 25, 2008, detailed evaluation is as reflected in
my office note from May 16, 2005. In addendum, | would note that Patricia
Rouan did have evidence of osteoarthritis in the left knee that pre-existed her
knee injury of May 24, 2004, however industrial injury did aggravate the
underlying arthritis with additional post-traumatic arthritis that is directly reiated to
the injury of May 24, 2004.

Sincerely, 2 /‘\\)
! ;/()\!v J v s
Raymond J. Bonjface; M.D./drw

cc: Copy of written addendum office note

ST
e . N

PHONE (330) 758-4399 FAX (330) 758-8995 Page 3
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Patricia Rouan Dﬂ‘b?ﬂ "‘lrﬁ 1.

05/16/2005

Since last seen, she went to the emergency room because of knee pain, had an
injection of pain medication. She says she is doing her exercises at home. Continues to
use a knee brace and a cane.

On examination of the knee, there is no effusion. She is apprehensive and
guarding, as usual. She is able to straight leg raise with a weak effort. Only able to
tolerate flexion to about 80 degrees while supine, limited, at least in part, by her
guarding.

MRI of the left knee showed post-traumatic fracture changes and significant
patcllofemoral degenerative changes, but no meniscal tear or other surgical pathology.

She has been treated by Dr. Toth in the past for arthritis. Took & medication that
% mey have been Ultram. Suggest that in place of her ibuprofen, she may try Voltaren 75
mg b.i.d. with meals and G precautions.

She hed an independent medical evaluation that agreed with the allowed diagnosis
of arthrofibrosis and agreed with the treatment to date. He also agresd with my opinion
that having completed her most recent therapy without change, that she is now at
maximum medical improvement,

A functional capacity evaluation was suggested by the IME and this will be
pursued with Dr. Heldman to see whether she is employzble in another position.

I discussed with Patricia, as I have in the past, that the only remaining procedure
that could be applicable would be a total knee replacement. However, the leve] of her
arthritis in the medial and lateral compartments is not of appropriate severity, and given
her difficulty with rehabilitation issues, ] would be concerned that ghe would not have &
satisfactory result.

In summary, it is et my opinion that knee replacement is indicated at this time,

A new brace was fitted since her old one is wom. 1 recommended that she try the
Voltaren and that for further medication, she should discuss with either her family doctor
or Dr. Toth. Since I have no other treatment to recommend at this time, she will follow
up &8 needed.

Raymond J, Boniface, MD
¢c: Dr. Heldman

Page %2'
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'ane!ndustrhlcmnmissimofom
RECORD OF PROCEEDINGS
Claim Number: 04-829452 Claims Heard: 04-829452

LT-ACC-PE-COV
pCN: 2072891 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-3902

Date of Injury: 5/24/2004 Risk Mumber: 350000010

This matter was heard on 04/10/2008, before Staff Hearing Officer Debra J.
McKinney, pursuant to the provisions of Ohic Revised Code Section
4121.35(B)(1) on:

1c-2 App For Compensation Of Parmanent Total Disability filed by Injured
Warker of 10/16/2007.
Issue: 1) Permanent Total Disability

Notices were mailied to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the follewing
were present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker and Muldowney
APPEARANCE FOR THE EMPLOYER: Phillips
APPEARANCE FOR THE ADMINISTRATOR: N/A

It is the finding of the Staff Hearing Officer that this claim has been
allowed for: CLOSED FRACTURE LEFT FEMORAL CONDYLE; FRACTURE LEFT PROXIMAL
TIBIAL PLATEAU; ARTHROFIBROSIS LEFT KNEE. :

DISALLOWED FOR: MAJOR DEPRESSION—RECURRENT. SEVERE.

After full consideration of the issue, 1L 15 the order of the Staff Haaring
Officer that the Injured Worker's IC-2 Appiication filed 10/16/2007, for
Permanent and Total Disability Compensation, 1s denied. The Staff Hearing

Officer finds that the injured worker is capable of performing sustained
remunerative employment.

This decision is based on Dr. Flanagan's 2/5/2008 narrative report and
physical strength rating report, Dr. Yarab's 11/19/2007 report as well as
an analysis of the injured worker's non-medical disability factors.

Dr. Flanagan, who examined the injured worker on 1/30/2008 for the allowed
conditions, indicated that the injured worker has reached maximum medical
improvement for each of the allowed conditions. Or. Flanagan further
indicated in the physical strength rating report that the injured worker is
capable of performing sedentary work. Sedentary work means exerting up to
ten pounds of force occasionally (occasionally: activity or condition
exists up to one-third of the time) and/or negligible amount of force
frequently (frequently: activity or condition exists one-third to
rwo-third of the +ime) to 1ift, carry, push, pull, or otherwise move
objects. Sedentary work involves sitting most of the time, but may involve
walking or standing for brief periods of time. Jobs are sedentary 1f
walking and standing are required only occasionally and all other sedentary
criteria are met. Dr. Flanagan also opined that the injured worker has a
22%&:hg1e-persaﬁ permanent partial impairment with respect to the allowed
conditions.

PTDDENY ., page 1 ) ph/ph

i

Page %2




"t Industrial Commission of Chio
RECORD OF PROCEEDINGS

Claim Number: 04-829452

Dr. Yarab, who examined the injured worker on 1171572007 for the allowed
conditiens, indicated in the 11/16/2007 narrative report that the injured
worker is capable of performing sedentary to light work. The parameters of
sedentary work have been set forth in the previous paragraph. Light work
neans exerting up to twenty pounds of force occasionally, and/or up to ten
pounds of force frequently, and/or a negligible amount of force constantly
{constantly: activity or condition exists two—-thirds or more of the time)
to move objects. Physical demands may be only a negligible amount, a job
should be rated Tight work (1) when it requires walking or standing to a
significant degree; oT (2) when it requires sitting most of the time but
entails pushing and/or pulling or arm or leg controls; and/or (3) when the
job requires working at a production rate pace entailing the constant
pushing and/or puiling of materials even though the weight of those
materials is negligible. Dr. Yarab also opined that the injured worker has
an g% whole person permanent partial impairment with respect te the allowed
conditions.

i

Therefore, based upon the opinions of Dr. flanagan and Dr. Yarab, who
examined the injured worker for all of the aliowed conditions of the claim,
the Staff Hearing Officer concludes that the injured worker is capable of
performing some sustained remunerative employment. Thus, an analysis of

the injured worker's non-medical disability factors is necessary.

The injured worker is 53 years of age and has a high school education with
some college. Per the {njured worker's 1C-2 appliication signed by the
injured worker on 8/21/2007, the Staff Hearing Officer finds that the
injured worker has indicated that she is able to read, write, and do basic
math. Alse, pursuant to the injured worker's IC-2 application, the injured
worker's work history consisted of the following job. From 1986 through
%001, the injured worker worked as a social worker in the Social Services
ield.

The Staff Hearing Officer finds that the injured worker is B3 years of age,
which is considered to be a person of middle age. In analyzing this
factor, the Staff Hearing Officer finds that this is a positive factor in
the injured worker's potential for re-employment. The Staff Hearing
Officer finds that the injured worker has approximately 12 years in the
work force predicated upon an average retirement age of 65 years of 2ge.

The Staff Hearing Officer finds that the injured worker's education is also
a positive factor in her potential for ro—opploymant, The gtaff Hearing
Officer finds that the injured worker obtained a high school education from
$truthers High Scheol in 1972. In addition, the injured worker's attended
Penn~Ohic College and received some courses in business administration
based upon her testimony at hearing. The injured worker indicated that she
did not receive her degree based upon her testimony at hearing. The Staff
Hearing Officer finds that this level of education provides the injured
worker with the necessary skills to obtain basic, entry-level work.

The Staff Hearing Officer also finds that the injured worker's work
experience is a positive factor in her potential for re-employment. The
injured worker worked as a home day care inspector {social worker) for
Social Services. Although, the jnjured worker is unable to return to this
former position of employment, this work experience provided her with
decision making skills and interpersonal skills that would be beneficial in
other areas of employment. In addition, the Staff Hearing Officer finds
that the injured worker has a strong work vecord based upon her length of
employment with Social Services from 1986 through 2004. Based upon these
positive work characteristics, the Staff Hearing Officer finds that the
injured worker's work experience is a positive factor.

The Staff Hearing Officer finds that all of the injured worker's
non-medical disability factors are positive in her potential for
re-eiployment . Therafore, the Staff Hearing officer finds that the injured
worker can perform or can be retrained to perform other occupations based

PTDDENY Page 2 ph/ph
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' ae Indastrial Commission of Obio
RECORD OF PROCEEDINGS

Claim Number: 04-829452

upon these positive non-medical disabil
0fficer concludes that the injured work
favor re-employment.

Therefore, based upon the report of Dr.
injured worker can perform sedentary o
which indicated that the injured worker
work, and the overall positive analysis
disability factors, the staff Hearing O
is capable of performing sustained remu
permanently and totally disabled.

A1l evidence contained in the record ha

Typed By: ph
Date Typed:
Date Received:
Findings Mailed:

04/11/2008
10/16/2007
04/16/2008

jty factors. The Staff Hearing
er's non-medical disability factors

Flanagan, which {ndicated thz

rk, Dr. Yarab's 11/19/2007 report,
light

of the injured worker's non-medical
fficer finds that the injured worker
perative employment and is not

< been reviewed and considered.

i

Debra J. McKinney
staff Hearing Officer

Flectronically signed by
Debra . McKinney

The parties and representatives 1isted
proceedings. If you are rot an authori
injured worker or employer, please noti

below have been sent this record of
sed representative of either the
fy the Industrial Commission.

04-§29452

patricia A. Rouan

208 Morrison 5t
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County

21 ¥ Boardman St Ste 200
Youngstown OH 44503~1416

10 No: 12489-90

Louis Schiavoni

87 Westchester Dr
Youngstown OH 44515-3902

ID No: 1672-80
Mahoning county Prosscutey
Attn: Elizabeth M. Phillips
21 W Boardman St Ste 600
Youngstown OH 44503-1426

ID Ne: 4000-05

w»xpUC - DWRF Section™**
30 W Spring St

Columbus OH 43215-2264

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND
REVIEW THEIR ACTIVE CLAIMS
SITE AT www.ohioic.com.

wwy.ohlolC.Lun
1.C.0.N. AND FOLLOW THE INSTRUCTIONS FOR OBTAINING

GBTAINED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE.CLAIH(S).

PTDDENY

ph/ph

Page




fhe Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 04-829452 Claims Heard: 04-829452
LT-ACC~PE-COV
PCN: 2061151 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515

i

Date of Injury: 5/24/2004 Risk Mumber: 35000001-0

APPEAL  f£iled by Injured Worker on 07/10/2006.
Issue: 1) Request For Temporary Total

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it is ordered that the Appeal filed 07/10/2006 by the
Injured Worker from the order issued 07/05/2006 by the staff Hearing
Officer be refused and that copies of this order be mailed to all
interested parties.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS
TO EXTENT OF DISABILITY, TO THE COURT OF COMMON PLEAS WITHIN 60 DAYS AFTER
RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED IN OHIO REVISED

CODE 4123.512.

Date Reviewed: 07/14/2006
Typed By: bb J. Wrumenacker
Date Typed: 07/14/2006 staff Hearing Officer
Findings Mailed: 07/18/2006
Electronically signed by

J. Krumenz2

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

04-829452 10 Mo: 12489-90

patricia A. Rouan Louis Schiavoni

136 Morrison St 87 Westchester Dr

Struthers OH 44471-1707 Youngstown OH 44515

Risk No: 35000001-0 1D No: 1672-80

Mahoning County Mahoning County Prosecutor

21 W Boardman St Ste 200 Attn: Elizabeth M. Phillips

Youngstown OH 44503-1416 21 W Boardman St - Suite 600

Youngstown OH 44503-1426

UL 21 7905 BWC, LAW DIRECTOR

SHREFUSE bb/bbte 'Pagg 3 lo

Ao Bqual Opportunity Aployer
and Bexvice Provider
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04829452 Clains Heard: 04829452

LT-ACC-PE-COV
FINDINGS

PCH: 2051151 patricia A. Rouan
PATRICIA A. ROUAN JUL 05 2006
13¢ MORRISON ST

STRUTHERS OH 44471-1707 MAl LED

Date of Injury: 5/24/2004 Risk Number: 35000001-0

This claim has been previously allowed for: FRACTURE FEMORAL
CONDYLE-CLOSED, LEFT; PROXIMAL TIBIAL PLATEAU FRACTURE, LEFT;
2%;2:%FRIBRDSIS OF THE LEFT KNEE. DISALLOWED: MAJOR DEPRESSION, RECURRENT

This matter was heard on 06/28/2006 before staff Hearing Officer ¢. Hudzik
pursuant te the provisions of Ohio Revised Code Section 4121.35(8) and
4123.511(D) on the following:

APPEAL  of DHO ovder from the hearing dated 05/25/2006, filed by Injured
Worker on 06/06/2006. .
Issue: 1) Request For Temporary Total

Notices were mailed %o the injured worker, the epployer, their respective
reprasentatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, Ms. fox (Injured
Worker's Cousin), Atty. Huldowney

APPEARANCE FOR THE EMPLOYER: Atty. Phillips

APPEARANCE FOR THE ADMINISTRATOR: Mo One

The erder of the District Hearing Officer, from the hearing dated
05]‘25]‘2006, is affirmed. Thlﬂ'!;ul"ﬁ. tire £-54 Réqu&s; for Tewyul AVY 19

0isability Compensation, Filed 03/02/2006, is denied.

The Staff Hearing Officer specifically denias authorization for the payment
of Temporary Total Disability Compensation for the peried from 01/056/2006
through 06/28/2006, the date of today's hearing, as the Injured Worker has
failed to demonstrate that the period of disability was actually
temporarily and totally disabling and independently attributable to the
allowed conditions in this claim.

By way of clarification, the staff Hearing Officer finds that the
originally atlowed conditions in this claim were previously found to have
reached 2 level of max imum medical improvement. However, subsequent to
that finding, this claim was alse additfonally allowed for the condition of
arthrofibrosis of the Jeft knee, It is found that the curreat request for
compensation is predicated solely upon this newly allowed condition of
arthrofibrosis.

The Staff Hearing Officer concludes that the Injured Worker has failed to
demonstrate by a preponderance of the evidence that said period of
tenporary total disability was actually temporarily and totally disabling
as alleged. The Staff Hearing Officer concludes that the condition of
arthrofibrosis of the left knee is actually at a tevel of maximum medical
improvement and the Injured Worker has failed to demonstrate by a
preponderance of the evidence that this condition has once again become
temporarily and totally disabling. The Staff Hearing 0fficer, in reaching

SHO2 Page 1 dgw/dgw

Page

2.1
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The Industrial Commission of Ohioe
RECORD OF PROCEEDINGS
tlaim Number: 04-823452

this conclusion, relies upon the 05/16/2005 office visit note of Dr.
Boniface, M.D., the physician of record at that time, who opined that the
condition of arthrofibrosis of the left knee was at a level of maximum
medical improvement.

The Staff Hearing Officer concludes that the Adninfstrator's authorization
of the change of physician and the one time wisit with a pain management
specialist subsequent to said opinion of maximum medical improvement, does
not constitute new and changed circumstances sufficient to warrant a
conelusion that the conditen of arthrofibrosis has once again beceme
temporarily and totally disabling.

Accordingly, the Injured Worker's request for Temporary Total Disability
Compensation is denied.

A1l svidence contained within the record was reviewed and considered in
rendering this decisfon.

An Appeal from this order may be filed within 14 days of the receipt of the
order, The Appeal may be filed online at www.shioic.com or the Appeal
{1¢~-12) may be sent to the Industrial Commissioh of Ohio,

Youngstown Bistrict Office, 242 Federal Plaza W Ste 303 Youngstown CH 44503

Typed By: dgw
Date Typed: 06/28/2006 C. Hudzi
Staff Hearing Officer

Findings Mailed:

The parties and representatives listed below have been sent this record of
praceedings. If you are not an authorized representative of either the
injured worker or emplioyer, please notify the Industrial Commission.

FINNDINGS
1 Yt

AF MhuFih M4

04-829452 1D Ho: 12489-30

Patricia A. Rouan Louis Schiavoni JUL 05 2006
136 Morrison 35t 87 Westchester Dr

Struthers O 43471-1707 Youngstown OH 44515 i AlLED
Risk No: 35000001-0 1D Ho: 1672-80

Kahoning County Mahoning County Prosecutor

21 ¥ Boardman St Ste 200 Attn: Elizabeth M. Phillips

Youngstown OH 44503~1416 21 ¥ Boardman St - Suite 600

Youngstown OH 44503-1426
BWC, LAW DIRECTOR

SHO1 Page 2 : dgw/dgw

An Bqual opyorcunivy Isployer ?
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The Industrial Cormmission of Ohio

RECORD OF PROCEEDINGS

Claim Nomber: 04-829452 Claims Heard: 04-829452
LT-ACC~PE-COV
PCN: 2061151 Patricia A. Rouan

PATRICIA A. ROUAN

136 MORRISON ST AG ISR
STRUTHERS OH 44471-1707 _ FINDINGS fisen-

MAY 27 7006
Date of Injury: 5/24/2004 Risk Number: 35000001-0

This claim has been previously allowed for: FRACTUHE FEMORAL
CONDYLE-CLOSED, LEFT; PROXIMAL TIBIAL PLATEAU FRACTURE. LEFT;
ARTHROFRIGROSIS, LEFT KNEE. DISALLOWED FOR: MAJOR DEPRESSION
LRECURRENT SEVERE.

This matter yas heard on 05/25/2006 before District Hearing Officer Joha D.
Gibbons pursuant to the provisions of Ohio Revised Code Section 4121.24 and
4123.511 on the following:

C-84 Request For Temporary Total Compensation filed by Injured Worker on
03/02/2006
Issue: 1) Reguest For Temporary Total

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation nat Jess than 14 days prior to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Schiavoni, Injured Waorker and Daughter
APPEARANCE FOR THE EMPLOYER: Phillips
APPEARANCE FOR THE ADMINISTRATOR: No one

It is the order of the District Hearing Officer that the C-84, filed
1/2706, is dented,

The District Hearing Officer finds that the basis for the Injured worker's
request for temporary total disability benefits 1s the newly allowed
condition in the ¢laim of ARTHROFRIBROSIS LEFT KNEE. The other allowed
conditions in the claim having been found to have reached maximum medical
improvement in 2005.

The District Hearing Officer finds that basad on the 5/16/05 office note of
Dr. Boniface who was the physician of vecord at the time, that this
condition had reached maximum medical improvement as of that date.
Therefore, the District Hearing Officer finds that the injured worker has
failed to submit evidence of new and changed circumstances warranting the
resumption of temporary total disability benefits.

In so ruling the District Hearing Officer relies on the 5/16/05 office note
of Dr, Boniface.

A1} evidence either on file or adduced at hearing relating to this issue
was reviewed and considerad,

An Appea) from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at wwe.ohioic.com or the Appeal

DHOSFCT2 page 1 - . hib/hlb
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The Industrial Commission of Ohie
‘ RECORD OF PROCEEDINGS
Claim Number: 04-829452

(1€-12) may be sent to the Industrial Commission of Chie,
Youngstown District Office, 242 Federal Plaza ¥ Ste 303 Youngstown OH 44503

Typed By: hib %‘%%J
D. Gi

Date Typed: 05/25/2006 Jo . ns

Date Received: 04/21/2006 Difstr Hearing ffficer
Notice of Contested Claim: 04/20/2006

Findings Mailed:

The parties and representatives 1isted below bave been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

04829452 ID No: 12489-90

Patricia A. Rouan Louis Schiavoni

136 Morrisen St 87 Westchaster Dr

Struthers OH 44471-1707 Youngstown OH 24515

Risk No: 35000001-0 ID No: 1672-80

Mahoning County Mahoning County Prosecutor
21 W Boardman 5t Ste 200 Attn: Elizabeth M. Phillips
Youngstown OH 44503-1416 21 W Boardmap 5t = Suite 600

Youngstown OH 44503-1426
BWC, LAW DIRECTOR

DHOSFCT2 page 2 h1B/h1b
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The Industrial Comtaission of Ohiq

RECORD OF PROCEEDINGS
Claim Mumber: 04-829452 Claims Heard: 204-829452

LT-ACC-PE-COV
PCHN: 2051181 Patricia A. Rouan

PATRICIA A. ROUAN
136 MORRISON ST
STRUTHERS OH 44471-1707

Date of Injury: 5/24/2004 R1sk Numbepr: ;5000001=0

]
This claim has been previously allowed for: FRACTURE FEMORAL
CONDYLE-CLOSED, LEFT; PROXIMAL TIBIAL PLAYEAU FRACTURE, LEFT; MAJOR
DEPRESSION, RECURRENT, SEVERE. i

This matter was heard on 07/18/2005 before Staff Hearing Officer E11zabeth
Burkhart pursuant’to the provisions of Ohio Revised Cpde Section 4121.35(B)
and 4123.511(D) on the following: i

APPEAL  of DHO order frum the hearing dated 06/02/2095, Tiled by Employer
on 06/20/2005. %

Issue: 1) Additional Allowance - MAJOR DEPRESSION, R?EURRENT. SEVERE

Notices were mailed to the injured worker, the amploygr, their respective
reprasentatives and the Administrator of the Bureav of Workers'

Compensation not less than 14 days prior to this date? and the following
were present for the hearing: 3

APPEARANCE FOR THE INJURED WORKER: Mr. Muldowney
APPEARANCE FOR THE EMPLOYER: Ms. Phillips
APPEARANCE FOR THE ADMINISTRATOR: No one

The order of the District Hearing Officer, from the hearing dated

'62/2005, is vacaied, Therefore, ihe C-86, Tited 74705, is denied based
on the 3/3/05 report of Or. Byrnes, and his opinions kontained therein, and
{s bised further oh the cTaimant's extensive, severe past medical history
of psychological problems, including a six and a halfimonth hospitalizaton
in 2002-2003, and multiple prescriptive medications taken through to the
date of injury. Therefore, this claim is disallowed for the condition of
U4AJOR DEPRESSION, RECURRENT, SEVERE" as being causally unrelated by either
direct causation or aggravation. M

-

An Appeal from this order may be filed within 14 days;of the receipt of the

order. The Appeal may be filed online at www.ohfolc,gom or the Appeal

(IC~12) may be sent to the Industrial Conmission of Ohio,

Youngstown District Office, 242 Federal Plaza W Ste 303 Youngstown OH 44503
4

x

-
]

Typed By: @’-—"

sas

Date Typed: 07/18/2005 ET{zibeth Burkhart
Staff Hearing Dfficer

Findings Mailed:

FINDINGS

: JUL 2 02005

MAILED

P
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The Industrial Commissloa of Ohiy
RECORD OF PROCE;EDINGS

Claim Number: 04-829452

i
g =
N The parties and representatives listed below have beea sent this record of
A proceedings, If you are not an authorized representative of either the
o injured worker or employer, please notify the Industrial Commission.
L |
M 04-829452 ID No: 12083-90
o Patricia A. Rouan Louis Schiaven$ Tt
136 Morrison St 87 Westchesteri Dr
f Struthers OH 44471-1707 Youngstown OH 44515
£ Risk No: 35000001-0 ID Ho; 1672-80
3. Mahoning County Mahoning County Prosecutor
8 2] W Boardman 5t Ste 200 Attn: Elizabeth M. Phillips
» Youngstown OH 44503-1416 21 W Boardman S5t - Suite 600

Youngstown O 44503-1426
BWC, LAW DIRECTOR

FINDINGS

JUL 20,2005

4

i (SHO1 - SHO Appeal = Rev. 4/10/02) MA”.ED

page 2 - sas/sas
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OPERS  Ohio Public Employees Retirement System
277 East Town Street  Colombus, Ohio §3215-4642 1.800-222-PERS (7377) www.opers org
June 9, 2008

9«*’2‘

301-54-5047

) Wica rphing Pl gru the qumther shoe 0
Ms. Patricia A Rousn Muuxdmp:mﬁpwmmmom

136 Morrison St
Struthers OH 44471

Woung G988

Dear Mg, Rouan:

The effective date of your dissbility retirement benefits is February 1, 2005.

The effective date of your health care coverage i June 1, 2005,

If you have any questions, pleasc feel fres to contact one of our Customer Sexvice
Representatives at 1-800-222-7377.

Disability Retirement Unit

cc: Mahoning County

RECEIVED
JUN 13 205

wiahooing Chy Auvus
Deputy

PAGE 43 *RCYD AT Q1372000 10:43:30 AM[Eastern Deylght Timel SYRSBCFEPDI * DN, HAS64TT1* CSID:307402667* DURATION fmame55) 0644 Page f"g
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The Industrial Commission of Obio

RECORD OF P

ROCEEDINGS

Clain Humber: 04-829452 Claims Heard: 04-829452

B

) LT-ACC-PE-COY

)] pCN: 2051181 Patricia A, Rouan
N

\ PATRICIA A. ROUAN

e 136 MORRISON ST

{3 STRUTHERS CH 44471-1707

W)

)

g Date of Injury: 572472004 15k Number: 35000001-0
{

¥

representatives and the Administrator of
pot less than 14 days prior to this date
the hearing:

i This clain has been previously allowed for: FRACTURE FEMORAL
1] CONDYLE-CLOSED, LEFT; PROXIMAL TEBIAL PLATEAU FRACTURE, LEFT.

! This matter was heard on 06/02/2005 before District Hearing Officer John D.
i} Gibbons pursuant to the provisions of Ohio Revised {ode $ection 4121.34 and
) 4123.511 on the folleving:

¢-86 Motion filed by Injured Worker on 02/04/2005. R
fssue: 1) Additional Allovance - MAJOR DEPRESSION, RECURAENT, SEVERE

Notices were mailed to the injured worker, the employer, their respective

the Bureau of Workers' Compensation
, and the following were present for

APPEARANCE FOR THE INJURED WORKER: Muldowney

APPEARANCE FOR THE EMPLOYER: Phillips

APPEARANCE FOR THE ADMINISTRATOR: no one

It {s the order of the District Hearing Officer that the C-B6 Motion filed
by Injured worker on 02/04/2005 {5 granted to the extant of this order.

Prior to any arguments of the merits, counsel for the Injured Merker

]

The District Hearing Officer additionall
condition: HMAJOR DEPRESSTOM, RECURRENT,

3/8/2005; and the report of Dr. Naljur

was reviewed and considared.

vonuacted and was granted leave to amend thelr Motions s that the condition
~ being requested was AGGRAVATION MAJOR DEPRESSION, RECURRENI, SEVERE.

y alliows the glaim for the following
SEVERE.

in so ruling the pistrict Hearing Officer relles on the reports of Dr.
peRosa dated 1/5/2005 and 5/24/2005; the report of Dr. Chiarella dated

dated 4/15/2005.

A1l relevant evidence on file or adduced at tiearing relating to this issue

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at wyw.ohioic,com or the Appeal
(1C-12) may be sent to the Industrial Commissionpof Ohi

Youngstown District Office, 242 Federal P

¥ Bee 30 ;Wusoa.

Typed By: s

Date Recefved: 04/28/2005
Notice of Contested Claim: 04/26/200
findings Mailed:

Page

dm
Date Typed: 06/02/2005 Jgha O

ibbons
ct Hearing/Officer
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RECORD OF PROCEEDINGS

Claim Humber: 04-829452

The parties and representative
proceedings. 1f you are net an
{njured worker or enployer, please

s listed below have been sent this record of
authorized representative of either the
potify the Industrial Compission.

04-829452

Patricia A. Rouan

136 Morrison 5t
Struthers OH 44471-1707

Risk Na: 35000001-0
Mahoning County

2] W Boardman St Ste 200
Youngstown OH 43503-1416

ID No: 12489-50

Louis Schiavoni
87 Westchester Dr
Youngstown OH 44515

ID No: 1672-80

Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
2] i Boardman St = Suite 600
Youngstown OH 44501-1426

gWc, LAW DIRECTOR

{OKOSI - DHO Self-Insured ~ Rev. 4/10/02)

. - Page 2

Aa Pyusl oppertunicy Beployev
ang Asrvioce Providsr

sdmlsdm
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OPE RS  Ohio Public Employees Retirement System

w Wy ¥/

377 Ease-Town Street  Columbus, Ohie 43215-4642 1-800-222-PERS (7377) wwwaopers.org

May 18, 2005
] Code 2167.08

Mr George Tablack Auditor 3 When repling please give the vuniher abae,
Mahoning County This i werr] s kel wour aetret in OPERS.
120 Market Street

Youngstown OH 44503

Dear Mr. Tablack:

RE: Patricia A. Ronan
SSN: 301-54-5047

Patricia A. Rouan's disability application has been approved by the Retirement Board on May 18,
2005 with the condition of a re-examination in one year.

We are awaiting certification of Ms. Rouan’s termination date from your office.

The receipt of this information is necessary before we calculate and release her first disability
benefit payment.

If you have any questions, please feel free to contact one of our Customer Service
Representatives at 1-800-222-7377.

Disability Retirement Unit

RECETVED
MAY 2 3 2005

Mahoning City Auwuwn
cputy

?ag@

Y
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The member named above has filed an spplication for monthly benefits. The member indicates 8
service fermination date as shown above,

2 OPERS  Ohio Public Employees Retirement System -
® 977 East Town Street  Columbus, Ohio 43215-4642 1-800-222-PERS (1377) wwwopen.org
i February 23, 2005
\ CERTIFICATION BY PAYROLL OFFICER Code 2167.08
1! .
Mr George Tablack Anditor er o
9 Mshoriog County e oo OY,
\ 120 Market Street : : Name: Mrs Patricis Rousn
& Youngstown OH 44503 SS#: 301-54-5047
B Term Date: DR
o
&
¥
g
p

We request that the final three pay periods be certificd by the payroll officer. Retirement deductions
certified must be exact; estimated figures are not acceptable and may result in a recalculation of the

pension amount. Any chenges regarding fina) deductions or termination date must be forwarded to
our office at the earliest possible date.

Payment of accrued, but unused sick leave, personal leave, or vacation resulting in 8 hunp-sum
payment is considered terminal compensation and retirement deductions are not to be withheld.

State final day for which this employee was ¢ ted: \/18/05
Name of position from which retired: @L&&w

The final three pay periods to be submitted to OPERS for the sbove nsmed member are as follows:

PAY-BEF DATE PAY - ATE PERS RETIREMENT DEDUCTION
(o] 12104 “‘Eﬂi
=173 02 SN RE]
119105 o lde

If the retirement deduction i larger or smalier than ususl, please provide an explanation.

y

Tifle

FeBS (7/95)

. FER28 205

Mahoning Ciey Ane .
> N
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£:4 zas |own Strest Loumbys, Ohlo 43215-4642

04-87gn53- 1009 919 TUYIAHON NG COUNTY MUMAN RESOURCEST SYSTEM LF CHo. 3588 P
‘ ' APPLICATION FOR A DISABWLITY BENEFT O Y-8 LG YST

k REPORT BY EMPLOYER
NﬁmaofEmplom ATal! S VAR »] 51y .
Sodial Secwity Number
Adaress_L M0 YOIOCTASONY . DA — .
rruadaers o MYPNIC L I R
basottith 1~ 1- \ASH sex_C ] .

This form must be completed by the applicant’s department head and payroll officer. '

Disability benefits are available only if 2 member Is mentally or physically incapacitated for the
performance of duty by a disabling condition glther permanent or presumed 1o be permanent.

Provide complete and accuraie information to the best of your knowledge $o the Retiremant
Systam may properly evaluate the membar's application. If mors space is neaded, attach additional
pages. | :

Sasctioni  Certlfication by Department Head

in addition to the following information, you also must submit a written job description for the appli- '

Young S9-83-2889

2. Who [nitiated the application for a disability benefit?

empioyee v OF Cinpioysi

3. Answer this question only If the member is & law enforcement-cfficer. 1s the disabling
gondition the result of an on-duty Injury of iiness (injury or iliness that occurred during or
resulited from perfarmance of duties undar the direct supervision of a member's appointing
authority)? Yes or No H Yes, expigin

4. Do you be!ia:’a)he applicant is permanently incapacitated for the performance of hisher
dutles? Yes or Ng

SEE REVERSE SIDE FOR CERTIFICATION BY FISCAL OFFICER .
oAGE$3*R0VD AT 900 14330 A e Dt ] SVRGRIPOO0t ! DNSAMSBATCS S0 DIRKTICN a4 Page | §
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Report of Employer for Disability Applicant ¢«-¢ 2 use

R A member 15 considerad eligible for @ disebility benefit if the disabilng condition prevents the performance of duties for

8 thelr last OPERS-covered pasition and the disabling condition is expected to last at teast 12 months, .
ﬁmemplmrm wmmmmlmmuwmmmmmwsmmymimum Plense provide

N compiete and avcurete information to aliow OPERS to properly eveluate the employee’s disability epplication. If more space
\ i; needed, attach additional pages. Employers should contact the Employer Call Center at 1-885-400-0965 with questiors.

mEEIEEEDEEm |
tmlhm Suffix

PleRBRL Enla LI Ll @Rl [TTTTT 11111 1]
Agt. Rumber

M3l elrrnEoml BledJexl [ TT T TITTTTILELLS

2 Cade

State
e R T TT T TI T 1] bl MERTT T

CPT T ST T T T TAT ol Tl 2Tl Dalal al Dlalal T al 1 toin Taale=l 1alalls- (o8
. b2l FlGl /) A _II€ A VI J6]ES AUATATIALS IR SRR LU AR AL AR EAR 2T A

2. Who Initiated the application for disabitity? [ Employee or ] Employer

3. This question is only for employees whe are lgw cnforcemeht efficers. is the disabling cénditlon the result
of zn on-duty fliness or injury that cccurred during or resulted from the rformance of duties under the
direct supervision of the employee’s appointing atthority? []Yes No

i *Yes," explain: L

i Last Wame

D BEANTEEVI T TTTTTT)
AlaImAINT TRIe G0 Tulrlele [ DMl /IS [T IATT 10 K]

BR-4 (Ravised 11/ ; . ! "Iiddn By Flse! Office A
PAGE 413 RCVD AT 881200 wmnmiaamnmmmrsmammvnms.mssm1*cﬁoz'mw DURATION fmm-<s}.004 'Pég@' U 515 |
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] g 19 Report of Attending Physician for ﬁisabiﬂty Apphcant
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