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STATEMENT OF FACTS

On or about May 24, 2004, the Appellant was injured in the course and scope of

her employment. She filed a Workers' Compensation claim which was initially allowed

for fracture of the left femoral condyle; fracture left proximal tibial plateau; and

arthrofibrosis left knee.

Appellant received temporary total compensation benefits from the date of her

injury on May 24, 2004 through the date which she was found to reach maximum medical

improvement on or about May 16, 2005. Due to the severity of the Appellant's left knee

condition, she was never able to return to her formal position of employment after the May

24, 2004 industrial injury. The Appellant had applied for and was granted a disability

retirement on or about February 1, 2005. After the Appellant's temporary total

compensation was stopped based on a finding of maximum medical improvement on or

about May 16, 2005, the Appellant attempted to have her temporary total compensation

reinstated based on newly allowed conditions which included arthrofibrosis of the left

knee. The Industrial Commission of Ohio denied the Appellant's request for reinstatement

of temporary total compensation based upon the physician of record's office notes which

found that the Appellant had reached maximum medical improvement for the recently

newly allowed condition of arthrofibrosis of the left knee.

The Industrial Commission did not base its opinion in any way on the fact that the

Appellant had voluntarily resigned her formal position of employment when denying

temporary total compensation. Subsequently, the Appellant applied for permanent total

disability, and a Staff Hearing Officer for the Industrial Commission issued an order on

April 10, 2008 which denied permanent total disability based upon the specialist report
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on file. The Staff Hearing Officer did not deny permanent total disability based upon a

fmding that the Appellant had voluntarily abandoned her employment when she took a

disability retirement on February 1, 2005, even though the employer raised this argument

at the hearing. Subsequently, Appellant was successful in having her claim further allowed

for the additional conditions of aggravation of pre-existing arthritis left knee, and post

traumatic arthritis, left knee. Based upon those newly allowed conditions, the Appellant

applied for reinstatement for temporary total compensation from June 5, 2006 through the

present and continuing. The Appellant's request for reinstatement of temporary total

compensation was based upon the new and changed circumstances presented by the

additionally allowed conditions. The request for temporary total compensation was denied

based upon a finding that the Appellant abandoned her employment when she took a

disability retirement on or about February 1, 2005.

Appellant subsequently filed the present action in the Tenth District Court of

Appeals seeking the issuance of a Writ of Mandamus ordering Appellee-Industrial

Commission, to award temporary total compensation from June 5, 2006 through the

present. Pursuant to Ohio Rules of Civil Procedure, and the local rules of the Tenth Court

of Appeals, the matter was originally referred to a Magistrate. On December 29, 2010, the

Magistrate issued a decision denying Appellant's request for Writ of Mandamus.

Appellant timely objected to the Magistrate's decision, and by order dated April 19, 2011,

Appellant's objection was denied. Appellant has subsequently filed an appeal of right

from the Tenth District decision to the Supreme Court of Ohio.

LAW AND ARGUMENT

It is well settied law in Ohio that in order to justify the issuance of a writ of

mandamus, an Appellant must establish that he/she has a clear legal right to the relief
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sought, State ex rel. Pressley v. Industrial Commission, (1967) 11 Ohio St. 2d 141 and

that where there is "some evidence" to support an award, the Court will not disturb the

Commission's findings. State ex rel. Fiber-Lite Com v. Industrial Commission, (1988)

36 Ohio St.3d 202. However, where there is no evidence upon which the Commission

could have based its decision, the Commission is guilty of abuse of discretion and

mandamus is appropriate. State ex rel. Kramer v. Industrial Commission (1979) 59 Ohio

St.2d 39; State ex rel. White v U.S. Gypsum Co., (1990) 49 Ohio St.3d 134.

In the instant case, the Appellant clearly believes that the Tenth District Court's

decision was made in error. The Tenth District Court specifically found that Appellant

voluntarily abandoned the entire work force when she took her disability retirement on

February 1, 2005. This finding is in direct contradiction to this courts long standing

position with regard to voluntary retirement. Specifically, when an injured worker is

totally disabled at the time of his retirement, that retirement is deemed involuntary, and

the injured worker is entitled to temporary total disability compensation for a period of

disability that occurs after that retirement. In the instant case, the record shows that the

Appellant was receiving temporary total compensation at the time of her disability

retirement on February 1, 2005. The record further shows that the Appellant had not

been able to work since her Industrial injury occurred on May 24, 2004. Therefore, the

facts are clear that the disability retirement which was taken on February 1, 2005, was

due to her inability to work as a direct and proximate result of her industrial accident.

In State ex rel. Pretty Products V. Industrial Commission (1996) 77 Ohio St.3d 5,

the Supreme Court specifically found that temporary total compensation eligibility hinges

on the timing and character of Appellant's departure. Clearly in the instant case,

Appellant's application for disability retirement in February of 2005, came at a time
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when she was not working, and in fact, was receiving ongoing temporary total

compensation benefits on the allowed physical conditions in her claim. The facts further

establish that even after the Appellant was deemed to have reached maximum medical

improvement, her physician of record would still not release her to return to work.

An injured worker can only abandon a former position of employment if she has

the physical capacity for employment at the time of the abandonment or removal. State ex

rel. Brown V. Industrial Commission (1993) 68 Ohio St.3d 45 and 48. Clearly, the

Appellant cannot be deemed to have abandoned her employment when she took her

disability retirement in February of 2005, as at the time the Appellant was incapable of

working, and in fact, receiving temporary total compensation. The court in Brown farther

held that if you were incapable of working at the time of retirement, the issue of whether or

not the retirement is voluntary in nature is not at issue.

In Brown the court specifically found that an Appellant is incapable of abandoning

a position that does not exist. Clearly in the instant case, Appellant was incapable of

abandoning her job because at the time of her disability retirement in 2005, she was not

and had not been working since the injury, and in fact, had been receiving ongoing

temporary total disability benefits.

In State ex rel. Chrysler V. Industrial Commission (1991) 62 Ohio St.3d 193, the

court held that an injured worker's entitlement to temporary total disability depends on

whether or not the retirement occurred on or after she became disabled. The Court in

C sler specifically held that a retirement before disability precludes further disability if

the retirement was voluntary and constituted an abandonment of the entire job market.

However, an injured worker who retires after she is already disabled is not deemed to have

voluntarily abandoned the job market thus precluding future disability benefits.
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State ex rel. Baker Material Handling Corp V. Industrial Commission (1994) 69 Ohio

St.3d 202. In the instant case, the Commission abused its discretion since its decision

was not based on some evidence. The record clearly reflects that Appellant took a

disability retirement on or about February 1, 2005, that at the time of the disability

retirement the Appellant was receiving temporary total compensation. Had the Appellant

had not been able to return to work in any capacity since the industrial injury occurred on

February 24, 2004, that the Appellant received temporary total compensation until she

was deemed to have reached maximum medical improvement on or about May 16, 2005;

that the claim was subsequently fiirther allowed for arthrofibrosis of the left knee; that

based upon that newly allowed condition that Appellant filed a motion to have her

temporary total reinstated based upon new and changed circumstances. Clearly the facts

in this case, as well as the previous holdings on the issue of voluntary abandonment,

clearly established that the Appellant did not voluntary abandon her employment on or

about February 1, 2005 when she took a disability retirement.

CONCLUSION

Appellant is eligible for temporary total disability compensation because at the

time of her disability retirement, she was in fact, totally disabled. Furthermore, Appellant

is eligible for temporary total compensation since the character of her departure was

involuntary as defined by State ex rel. Rockwell International V. Industrial Commission

(1988) 40 Ohio St.3d 44.

Wherefore, Appellant respectfully requests that the Court of Appeals decision be

reversed, and that the Mandamus requesting that the Commission's order be vacated, and



that temporary total compensation be awarded from June 5, 2006 through the present.

subRespectfull itted,

SHAWN M LDO EY (0058525)
Attomey for Relator
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive
Youngstown, OH 44515
(330) 799-5940

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Merit Brief of Appellant was

forwarded by Regular U.S. Mail this 23rd day of May, 2011, to the following within

named persons: Kevin Reis, Assistant Attorney General, Workers' Compensation

Section, 150 East Town St., 22nd Floor, Columbus, Ohio 43215; and Atty. Elizabeth

Phillips, 21 West Boardman St., 6th Floor, Youngstown, OH 44503.

SHAWN-VfJf,DOWNEY
Attorney for Appellant



IN THE SUPREME COURT OF OHIO

PATRICIA ROUAN,

Appellant,

V.

INDUSTRIAL COMMISSION OF OHIO
AND MAHONING COUNTY, et al.,

On Appeal from the Franklin
County Court of Appeals,
Tenth Appellate District

Court of Appeals
Case No. 10AP-36

Appellees.

NOTICE OF APPEAL OF APPELLANT PATRICIA ROUAN

SHAWN R. MULDOWNEY (0058525)
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive
Youngstown, OH 44515
(330) 799-5940
(330) 799-5998 - Fax

KEVIN J. REIS (0008669)
Assistant Attomey General
150 East Gay Street, 22nd Floor
Columbus, OH 43215
(614) 466-6696
(614) 752-2538 - Fax

COUNSEL FOR APPELLANT,
PATRICIA ROUAN

COUNSEL FOR APPELLEE,
INDUSTRIAL COMMISSION OF
OHIO

ELIZABETH PHILLIPS (0067306)
Assistant Prosecuting Attomey
21 West Boardman Street, 6th Floor
Youngstown, OH 44503
(330) 740-22330
(330) 740-2008 - Fax

COUNSEL FOR APPELLEE,
MAHONING COUNTY

RE°D MAR 1 9 2 811



NOTICE OF APPEAL OF APPELLANT PATRICIA ROUAN

Appellant Patricia Rouan hereby gives notice of appeal to the Supreme Court of

Ohio from the judgment of the Franklin County Court of Appeals, Tenth Appellate

District, entered in Court of Appeals Case No. 10AP-36 on April 19, 2011.

This case raises a substantial constitutional question and is one of public or great

general interest.

This action originated in the Court of Appeals and, therefore, is an Appeal of

Right.

Respectfully submitted,

COUNSEL FOR APPELLANT,
PATRICIA ROUAN

CERTIFICATE OF SERVICE

I certify that a copy of this Notice of Appeal was sent by ordinary U.S. mail this
day of May 4, 2011 to counsel for Appellees: Industrial Commission of Ohio, 30 West
Spring Street, Columbus, OH 43215; Kevin J. Reis, Assistant Attorney General, 150
East Gay Street, 22"d Floor, Columbus, OH 43215; and Elizabeth M. Phillips, Assistant
Prosecuting Attorney, Mahoning County Prosecutor's Office, 21 West Boardman Street,

6th Floor, Youngstown, OH 44503.

COUNSEL FOR APPELLANT,
PATRICIA ROUAN
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Patricia Rouan,

Relator,

v.

2011 APR 19 Pn r: 04

CLER,`t OF COURrS

No. 10AP-36

Industrial Commission of Ohio (REGULAR CALENDAR)
and Mahoning County,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

April 19, 2011, the objection to the decision of the magistrate is overruled, the decision of

the magistrate is approved and adopted by the court as its own, and it is the judgment

and order of this court that the requested writ of mandamus is denied. Costs assessed to

relator.

Within three (3) days from the filing hereof, the clerk of this court is hereby

ordered to serve upon all parties not in default for failure to appear notice of this judgment

and its date of entry upon the journal.

Judge Lisa L. Sadler

+ .. ^ r.

('n ^.
V.

2011



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTR9CT

State of Ohio ex rel. Patricia Rouan,

Relator,

V. No. 10AP-36

1Q:1 APR t 9 Pm

CLER}i pr CpUn i S

Industrial Commission of Ohio : (REGULAR CALENDAR)

and Mahoning County,

Respondents.

D E C I S I O N

Rendered on April 19. 2011

Schiavoni, Schiavoni, Bush & Muldowney, and Shawn

Muldowney, for relator.

Michael DeWine, Attorney General, and Kevin J. Reis, for
respondent Industrial Commission of Ohio.

Elizabeth M. Phillips, Assistant Prosecuting Attomey, for
respondent Mahoning County.

IN MANDAMUS
ON OBJECTION TO MAGISTRATE'S DECISION

BRYANT, P.J.

{91} Relator, Patricia Rouan, commenced this original action requesting a writ of

mandamus that orders respondent Industrial Commission of Ohio to vacate its order
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denying her temporary total disability compensation on eligibility grounds, and to enter an

order awarding her temporary total disability compensation beginning July 8, 2007.

1. Facts and Procedural History

{12} Pursuant to Civ.R. 53 and Section (M), Loc.R. 12 of the Tenth Appellate

District, this matter was referred to a magistrate who issued a decision, including findings

of fact and conclusions of law, appended to this decision. The magistrate identified two

issues presented in relator's complaint: (1) whether the commission abused its discretion

in concluding relator is ineligible for temporary total disability compensation, and (2)

whether res judicata bars the commission's eligibility determination. In resolving the two

issues, the magistrate determined (1) the commission did not abuse its discretion in

concluding relator is not eligibile for temporary total disability compensation, and (2) res

judicata does not bar the commission's eligibility determination. As a result, the magistrate

determined the requested writ should be denied.

il. Objection

{¶3} Relator filed a single objec6on to the magistrate's conclusions of law:

Magistrate erred by denying Relator's complaint for Writ of
Mandamus and by finding that the Industrial Commission did
not abuse its discretion in determining that the Relator was
ineligible for temporary total compensation due to her taking
a disability retirement while she was receiving temporary
total compensation under this claim.

{94} As the magistrate's decision indicates, relator, a participant in the Ohio

Public Employee's Retirement System ("PERS"), opted for a disability retirement based

on her condition, major depression. After receiving a disability retirement from PERS in

2005, relator, following additionally allowed conditions, sought a period of temporary total
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disability compensation through her workers' compensation claim. The staff hearing

officer ultimately denied the request, concluding relator was ineligible because she

voluntarily abandoned the workforce through her disability retirement.

{15} In her single objection, relator reargues those matters adequately

addressed in the magistrate's decision. The magistrate properly concluded the Supreme

Court of Ohio's decision in State ex rel. Staton v. Indus. Comm., 91 Ohio St.3d 407, 2001-

Ohio-88, controls disposition of relator's request for a writ of mandamus.

{16} In Staton, the employee sustained an industrial injury in April 1993. He took

a medical leave of absence in May 1993 that eventually extended into permanent

retirement, all based on conditions not allowed in the claim. After being denied permanent

total disability compensation for the allowed conditions in his workers' compensation

claim, he moved for temporary total disability compensation. In rejecting the request, the

court stated that a "claimant who vacates the work force for non-injury reasons not related

to the allowed condition and who later alleges an inability to return to the former position

of employment cannot get [temporary total disability]." Id. at 410. As the court noted,

"[o]ne cannot credibly allege the loss of wages for which [temporary total disability] is

meant to compensate when the practical possibility of employment no longer exists." Id.

{$7} Despite the similarities of Staton, relator relies on State ex rel. Pretty Prods.,

Inc. v. Indus. Comm., 77 Ohio St.3d 5, 1996-Ohio-132, contending that because she was

medically unable to return to her former position of employment on the effective date of

her disability retirement, she is entitled to temporary total disability benefits. The

magistrate, citing State ex rel. Reitfer Stucco, Inc. v. Indus. Comm., 117 Ohio St.3d 71,

2008-Ohio-499, points out the interplay between voluntarily abandoned employment
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under State ex rel. Louisiana-Pacific Corp. v. Indus. Comm., 72 Ohio St.3d 401, 1995-

Ohio-153 and Pretty Prods. The magistrate observed that "this action does present a

question of the relationship between a Staton-type workforce abandonment and the

Pretty Prods. doctrine that can preclude a voluntary job abandonment during a period of

[temporary total disability]." Defining the relationship, the magistrate concluded Staton

deals with eligibility, while Pretty Prods. presents "a doctrine applicable to job

abandonment cases." (Mag. Dec., ¶51.) The magistrate ultimately determined that

because relator abandoned the entire workforce with her disability retirement and for

reasons unrelated to her industrial injury, she cannot receive the loss of wages at the

heart of a temporary total disability compensation, as the possibility of employment no

longer exists. Rather, her abandonment of the workforce severed any causal relationship

between her industrial injury and her claimed disability, meaning the staff hearing officer

appropriately denied the requested compensation.

{$8} In an attempt to avoid such a result, relator suggests her disability

retirement was not related solely to major depression, but included physical disabilities

arising from her industrial injury. In support, relator points to the application for disability

benefits under PERS that the employer completed. In response to an inquiry whether the

applicant was permanently incapacitated from performing her du5es, the employer

indicated "yes" and stated relator "has been experiencing many physical and emotional

challenges for several years." (Stipulated Evidence, 48.) Relator's argument fails for two

reasons.

{99} Initially, relator failed to object to the magistrate's conclusions of fact,

arguably forfeiting any alleged inaccuracy in the findings. More significantly, however, the
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doctor whose report supported relators application for PERS disability bene its stated the

diagnosis to be major depressive disorder. Relator's doctor, not her employer, defines the

conditions subject of relator's request for PERS disability bene flits. Because relator's

disability retirement is premised on a condition not allowed in the industrial injury, the

Staton case controls. The magistrate appropriately determined the requested writ should

be denied. Relator's objection is overruled.

III. Disposition

{J10} Following independent review pursuant to Civ.R. 53, we find the magistrate

has properly determined the pertinent facts and applied the salient law to them.

Accordingly, we adopt the magistrate's decision as our cwn, including the findings of fact

and conclusions of law contained in it. In accordance with the magistrate's decision, we

deny the requested writ of mandamus.

Objection ovenvled;
writ denied.

SADLER and TYACK, JJ., concur.
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APPENDlX

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Patricia Rouan,

Relator,

V. No. 1 QAP-36

Industria! Commission of Ohio . (REGULAR CALENDAR)
and Mahoning County,

Respondents.

MAGISTRATE'S DECISION

Rendered on December 29, 2010

Schiavoni, Schiavoni, Bush & Muldowney, and Shawn
Muldowney, for relator.

P.ichard Cordray, Attorney General, and Kevin J. Reis, for
respondent Industrial Commission of Ohio.

Elizabeth M. Phillips, Assistant Prosecuting AYorney, for
respondent Mahoning County.

IN MANDAMUS

{ii1} In this original action, relator, Pat(cia Rouan, requests a writ of mandamus

ordering respondent Industrial Commission of Ohio ("commission") to vacate its order
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denying her temporary total disability ("TTD") compensation on eligibility grounds, and to

enter an order awarding her TTD compensation beginning July 8, 2007.

Findings of Fact:

{112} 1. On May 24, 2004, relator sustained an industrial injury while employed

as a social services inspector for respondent Mahoning County ("Mahoning County"). As

an employee of Mahoning County, relator was a member of the Ohio Public Employees

Retirement System ("OPERS").

{913} 2. Initially, the industrial claim (No. 04-829452) was allowed for "fracture

femoral condyle-closed, left; proximal tibial plateau fracture, left."

19, 14} 3. Apparently, relator received TTD compensation which was terminated

effective May 15, 2005 by an order of the Ohio Bureau of Workers' Compensation

("bureau"). The bureau order of June 1, 2005 determined that ti•.- allowed conditions

were at maximum medical improvement ("MMI"). - The bureau order was not

administratively appealed.

{115} 4. OPERS publishes a form captioned "Report of Attending Physician for

Disability Applicant." Under the caption of the form, it is stated:

A member is considered eligible for a disability benefit if the
disabling condition prevents the performance of duties for
their last employment and the disabling condition is expected
to last at least 12 months.

{¶16} On December 23, 2004, relator completed sections one and two of the

form. By her signature on the form, relator authorized Dr. Kaza Cosmo to report to

OPERS on relator's medical conditions. At section three of the form, Dr. Cosmo listed his

diagnosis as "Major Depressive Disorder."
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{¶17} The form also asks the physician: "Is member expected to **" return to

work with their public employer?" In response, Dr. Cosmo marked the "no" box. Further,

Dr. Cosmo certified that ;he medical condition is "permanently disabling."

[918} 5. On January 25, 2005, on an OPERS form, relator's employer certified its

belief that "the applicant is permanently incapacitated for the performance of his/her

duties.'

{%14} 6. On May 18, 2005, OPERS approved relator's disability application. On

June 9, 2005, OPERS notified relator that the effective date of her disability retirement

benefits is February 1, 2005.

{$20} 7. Earlier, on February 4, 2005, relator moved for the allowance of a

psychiatric condition in the claim.

{121} 8. Ultimately, following a July 18, 2005 hearing, a staff hearing officer

("SHO") disallowed the claim for "major depression, recurrent, severe." The SHO

explained:

***[T]he C-86, filed 2/4/05, is denied based on the 3/3/05
report of Dr. Byrnes, and his opinions contained therein, and
is based further on -the claimant's extensive, severe past
medical history of psychological problems, including a six
and a half month hospitalization in 2002-2003, and multiple
prescriptive medications taken through to the date of injury.
Therefore, this claim is disallowed for the condition of
"MAJOR DEPRESSION, RECURRENT, SEVERE" as being
causally unrelated by either direct causation or aggravation.

(Emphasis sic.)

{T122} 9. Thereafter, the claim was additionally allowed for "arthrofibrosis of the

left knee."
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{¶23} 10. On March 2, 2006, relator moved for TTD compensation beginning

January 5, 2006, based solely upon the newly allowed condition "ar'Lhroflbrosis of the left

knee."

{¶24} 11. Ultimately, following a June 28, 2006 hea(ng, an SHO denied relator's

March 2, 2006 motion on grounds that the newly allowed condition was also at MMI.

{¶25} 12. On October 16, 2007, relator filed an application for permanent and

total disability ("PTD") compensation.

{T126} 13. Following an April 10, 2008 hearing, an SHO issued an order denying

the PTD application. In denying the application, the SHO determined that the industrial

injury did not prohibit ali sustained remunerative employment. Following consideration ot

the ncnmedical disability factors, the SHO concluded that relator was medically and

vocationally qualified for some sustained remunerative employment.

{127} 14. In August 2008, tlie industrial claim was additionally allowed for

"aggravation of pre-existing arthritis left knee; post traumatic arthritis left knee."

{yj28} 15. On a C-84 dated July 8, 2009, attending physician Vncent J. Malkovits,

D.O., certified a period of TTD from June 5, 2006 to an estimated return-to-work date of

September 1, 2009. The
C-84 form asks the physician to "[I]ist ICD-9 Codes with

narrative diagnosis(es) for allowed conditions being treated which prevent return to work."

In response, Dr. Malkovits wrote:

821.21 Fracture condyle, femoral
823.80 Fracture of lower leg
719.56 Arthrofibrosis

ZE'i! ?i; 1
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{1129} The C-84 form also asks the physician to "[I]ist ICD-9 Codes with narrative

diagnosis(es) for other allowed conditions being treated." In response, Dr. Malkovits

wrote:

715.36 Osteoarthrosis of knee
716.16 Traumatic arthropathy knee

{¶319} On the C-84 form, Dr. Malkovits wrote "Patient has not reached maximum

medical improvement." (Emphasis omitted.)

{q31} 16. On July 8, 2009, relator moved for TTD compensation, citing only the

C-84 from Dr. Malkovits.

{^32} 17. Following a September 10, 2009 hearing, a district hearing officer

("DHO") issued an order denying the July 8, 2009 C-84 request for TTD compensation.

{T 33} 18. Relator administratively appealed the DHO's order of September 10,

2009.

{%34) 19. Following an October 19, 2009 hearing, an SHO issued an order that

vacates the DHO's order of September 10, 2009. Nevertheless, the SHO's order of

October 19, 2009 denies the July 8, 2009 motion and C-84 request for TTD

compensation. The SHO's order explains:

The Staff Hearing Officer finds that the Injured Worker's C-
86 Motion requests payment of temporary total disability
compensation for the period beginning 06/05/2006 and
continuing. The Staff Hearing Officer finds that there is no
jurisdiction to consider the Injured Worker's request for
temporary total disability compensation for the closed period
from 06/05/2006 through 07/07/2007 inclusive, as the
request for such compensation pre-dates the filing of the
Injured Worker's motion of 07/08/2009 by a period in excess
of two years. Pursuant to the provisions of Ohio Revised
Code Section 4123.52, the Staff Hearing Officer finds that he
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does not have jurisdiction to proceed in this regard given the
two year statute of limitations described in that code section.

The Staff Hearing Officer denies the Injured Worker's
request for temporary total disability compensation for the
period from 07/08/2007 through 10/19/2009 inclusive. The
Staff Hearing Officer finds that the Injured Worker applied
for, and received, a disability pension through the Public
Employees Retirement System, effective 02/01/2005. This
disability pension was predicated exclusively upon the
condition of "MAJOR DEPRESSION", a condition which is
not recognized in this claim. The Injured Worker has not
returned to work in any capacity since obtaining her disability
pension in February 2005. Counsel for the Employer now
argues that this Injured Worker's departure from the work
force was for a reason not associated with the allowed
conditions in this claim. As such, the Employer argues that
this Injured Worker is barred from temporary total disability
compensation for the period subsequent to 02101/2005. The
Staff Hearing Officer finds the Employer's argument to be
with merit.

The Staff Hearing Officer concludes that this Injured
Worker's departure from employment was for a reason not
associated with the allowed condition in this claim and as
such the Injured Worker is no longer entitled to temporary
total disability compensation in this claim. In issuing this
decision, the Staff Hearing Officer relies upon the holding set
forth in State ex rel. Staton v. Industrial Commission (2001),
91 Ohio St.3d 407. Therein, the Ohio Supreme Court stated
as follows:

For years, voluntary departure from employment was
the end of the story, and harsh results sometimes
followed. Claimants who left the former position of
employment for a better job forfeited temporary total
compensation eligibility forever after. In response,
State ex rel. Baker v. Industrial Commission (2000),
89 Ohio St.3d 376, declared that voluntary departure
to another job no longer barred temporary total
disability. It retained, however, the prohibition against
temporary total disability to claimants who voluntarily
abandon the entire labor market. Thus. the claimant
who vacates the work force for non-iniurv reasons not
related to the allowed condition and who later alleges

11
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an inability to return to the former position of
employment cannot aet temporarv total disabili . This
of course makes sense. One cannot credibly allege
the loss of wages for which temporary total disability is
meant to compensate when the practical possibility of
employment no longer exists.

In this case, claimant retired from the work force in
1993. All relevant retirement documentation from his
attending physician listed claimant's non-allowed
heart condition and depression as the reason for
departure. Appellants cite this as "some evidence"
that claimant's work-force retirement was due to
causes other than industrial injury, barring temporary
total disability. (ID. at page 409-410: emphasis
added.)

Here, the evidence from the PERS disability application
records submitted to the claim file, established that the
Injured Worker's abandonment of her employment with the
Employer of record was in fact due to the condition of
"MAJOR DEPRESSION", the condition upon which the
Injured Worker's PERS disability was awarded. This claim is
not allowed for a major depressive condition. The Injured
Worker has not returned to any position of employment
subsequent to acquiring her PERS disability on 02/01/2005.
Thus, the Staff Hearing Officer concludes that the Injured
Worker completely abandoned the work force for reasons
not associated with the allowed conditions in this claim. As in
Staton, the Staff Hearing Officer concludes that the Injured
Worker is not eligible for temporary total disability
compensation in this claim given her above abandonment
from employment through her procurement of a disability
pension for conditions not associated with this claim.
Accordingly, temporary total disability compensation is
denied for the period from 07/08/2007 through 10/19/2009
inclusive.

In issuing this order, the Staff Hearing Officer rejects the
Injured Worker's argument at hearing that the Employer is
barred by the doctrine of Res Judicata from asserting the
abandonment defense for this new period of temporary total
disability compensation requested by the Injured Worker.

The Staff Hearing Officer rejects that contention.
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The Staff Hearing Officer relies upon the holding set forth in
State ex rel. B O C Group, General Motors Corporation, v.
Industrial Commission of Ohio (1991), 58 Ohio St.3d 199. In
B.O.C. Grouo, the Injured Worker suffered an injury on
08/03/1981. The Injured Worker was subsequently laid off
from her position of employment with the Employer of
Record on October 1981. Subsequent to her layoff, the
Injured Worker requested and received payment of
temporary total disability for the period from 03105/1984
through 09/30/1984, and for the period from 07/11/1985
through 07/28/1985. The Injured Worker subsequently
requested payment for a new period of temporary total
disability commencing 07/30/1985 through 04/10/1987, and
continuing. The Employer asserted the defense that the
Injured Worker's layoff precluded her receipt of temporary
total disability compensation in this claim. In response, the
Injured Worker's counsel argued that as the Employer of
Record did not raise that affirmative defense with respect to
the pervious periods of compensation requested and paid,
Res Judicata precludes the Employer from asserting that
defense with respect to the new period of compensation
requested by the Injured Worker.

In addressing this issue, the Ohio Supreme Court stated as
follows:

B.O.C. urges a similar result here, asserting that the
issue of ctaimant's earlier compensation for temporary
total disability was an issue distinct from her current
request. It is a point well taken. As stated in 3 Larson,
workers' compensation law [(1989) 15-426,272(99) to
15-426[,]272(100)], section 79.72(f): "It is almost too
obvious for comment that res judicata does not apply
if the issue is claimant's physical condition or degree
of disability at two entirely different times...A moments
reflection would reveal that otherwise there would be
no such thing as reopening for change in condition.
The same would be true of any situation in which the
facts are altered by a change in the time frame... [sic]

Claimant also argues that the layoff issued [sic] has
been mooted by her subsequent reinstatement by
B.O.C. during this appeal. We again disagree. While
her grievance and eventual reinstatement may

13
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ultimately bear on the question of whether claimant
had abandoned her employment, it does not negate
the layoff as a factor preventing work, unrelated to the
accident, during the claimed period of disability.

Here, in the present claim, the Injured Worker's request for
temporary total disability compensation is for a period
separate and distinct from the prior periods of compensation
previously adjudicated by the Industrial Commission.
Therefore, under the holding of B.O.C. Groua, the
Employer's counsel retains every right to assert the
affirmative defense of voluntary abandonment of the work
force as a defense against payment of temporary total
disability compensation for the pe(od beginning 07/08/2007.
Accordingly, for these reasons, the Injured Worker's
assertion that Res Judicata bars the Employer's presentation
of the abandonment of employment issue is found to be
without merit.

(Emphases sic.)

{¶35} 20. On November 12, 2009, another SHO mailed an order refusing relator's

administrative appeal from the SHO's order of October 19, 2009.

{$36} 21. Relator moved for reconsideration. On January 6, 2010, the t'hree-

member commission, in a two-to-one vote, mailed an order denying reconsideration.

{¶37} 22. On January 15, 2010, relator, Patricia Rouan, filed this mandamus

action.

Conclusions of Law:

{938} Two issues are presented: (1) whether the commission abused its

discretion in determining that relator is ineligible for TTD compensation, and (2) whether

the commission's eligibility determination is barred by res judicata.
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{¶39} The magistrate finds: (1) the commission did not abuse its discretion in

determining that relator is ineligible for TTD compensation, and (2) the commission's

eligibility determination is not barred by res judicata.

{140} Accordingly, it is the magistrate's decision that this court deny relator's

request for a writ of mandamus, as more fully explained below.

{141} Tuming to the first issue, relying upon State ex ret. Staton v. tndus. Comm.

(2001), 91 Ohio St.3d 407, the commission, through its SHO, determined that relator is

ineligible for TTD compensation because she abandoned the workforce for reasons

unrelated to her industrial injury. In so determining, the commission relied upon relator's

application for an OPERS disability retirement benezit and the OPERS approval of the

application effective February 1, 2005. The commission also found that relator had not

reentered the workforce subsequent to the OPERS approval of her application.

{^42} In Staton, the claimant, Larry O. Staton, sustained an industrial injury in

April 1993 that was eventually allowed for cervicai and bilateral shoulder strain.

{943} Although Staton complained to the plant doctor of neck and shoulder

soreness, no treatment was rendered and Staton returned to work.

{144} In early May 1993, Staton took a medical leave of absence that ultimately

extended into a permanent retirement. Supporting documents from the attending

physician all listed coronary artery disease and depression as the sole reasons for the

retirement. Neither condition was allowed in the claim.

{145} Later, Staton moved for permanent total disability ("PTD") compensation,

but the commission's neurologist opined Uyat the allowed conditions were not at MMI.
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Following an interlocutory commission order holding the PTD application in abeyance due

to the temporary nature of the allowed conditions, Staton moved for TTD compensation.

{946} Ultimately, the commission denied Staton's request for TTD compensation.

Upholding the commission's decision, the Staton court explains:

For years, voluntary departure from employment was the
end of the story, and harsh results sometimes followed.
Claimants who left the former position of employment for a
better job forfeited TTD eligibility forever after. In response,
State ex rel. Baker v. Indus. Comm. (2000), 89 Ohio St.3d
376, 732 N.E.2d 355, declared that voluntary departure to
another job no longer barred TTD. It retained, however, the
prohibition against TTD to claimant's [sic] who voluntarily
abandoned the entire labor markef. Thus, the claimant who
vacates the work force for non-injury reasons not related to
the allowed condition and who later alleges an inability to
return to the former position of employment cannot get TTD.
This, of course, makes sense. One cannot credibly allege
the loss of wages for which TTD is meant to compensate
when the practical possibility of employment no longer
exists.

In this case, claimant retired from the work force in 1993.
[Footnote 1] All relevant retirement documentation from his
attending physician listed claimant's nonallowed heart
condition and depression as the reasons for departure.
Appellants cite this as "some evidence" that claimants work-
force retirement was due to causes other than industrial
injury, barring TTD.

[Footnote] 1. There has been no allegation from claimant
that his retirement was less than total. Work-force departure
is further evinced by claimant's PTD application-which was
ultimately unsuccessful-which hinges on permanent de-
parture from the labor market.

Id, at 410. (Emphases sic.)

{947} Here, citing State ex reL Pretty Prods., Inc. v. lndus. Comm., 77 Ohio St.3d

5, 1996-Ohio-132, a case not addressed by the commission in its order, relator claims
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that she cannot be found ineligible for TTD compensation because, as of the effective

date of her OPERS disability retirement, i.e., February 1, 2005, she remained medically

unable to return to her former position of employment at Mahoning County due to her

industrial injury. In fact, relator did receive TfD compensation until May 5, 2005, when it

was terminated by a bureau order on MMI grounds. There appears to be no dispute here

that, in fact, relator was medically unable to return to her former position of employment at

Mahoning County at the effective date of her OPERS disability retirement benefit.

{9,48} While not cited by relator, the magistrate notes that the Pretty Prods.

doctrine was further explained in State ex reL Reitter Stucco, Inc. v. Indus. Comm., 117

Ohio St.3d 71, 2008-Ohio-499.

{T149} In Reitter Stucco, the claimant, Tony A. Mayle, was discharged from his

employment for comm-ants he made about the company's president following his

industrial injury. Prior to his discharge, the employer had been paying Mayle wages in

lieu of TTD compensation. The employer argued that Mayle had voluntarily abandoned

his employment under the rationale of State ex ret. Louisiana-Pacific Corp. v. fndus.

Comm., 72 Ohio St.3d 401, 1995-Ohio-153, but the commission held that because Mayle

was TTD when he was fired, Pretty Prods., rather than Louisiana-Pacific, was controlling.

{150} In Reitter Stucco, at 17-11, the court analyzed and explained the

relationship between Louisiana-Pacific and Pretty Prods.:

Two cases are pertinent here-Louisiana-Pacific, 72 Ohio
St.3d 401, 650 N.E.2d 469, and Pretty Prods., 77 Ohio St.3d

5, 670 N.E. 2d 466. Louisiana-Pacific involves the classic

voluntaryfinvoluntary-departure debate, but in the context of
a discharge, rather than the usual context of an employee's

quitting. In Louisiana-Pacifrc, the claimant argued that his
employer, and not he, initiated his separation from
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employment when it fired him. The employee argued that his
separation was not a voluntary decision and must be
considered an involuntary departure that did not disrupt his
eligibility for temporary total compensation.

We disagreed. Quoting State ex reL Watts v. Schottenstein
Stores Corp. (1993), 68 Ohio St.3d 118, 623 N.E.2d 1202,
we stated that although the employer may have formalized
the separation, it was the claimant who had initiated it when
he chose to engage in the misconduct that caused the firing.
This statement stems from the principle that "'one may be
presumed to tacitly accept the consequences of his
voluntary acts. ' " Louisiana-Pacific, 72 Ohio St.3d at 403,
650 N.E.2d 469, quoting State ex rel. Ashcraft v. Indus.

Comm. (1987), 34 Ohio St.3d 42,44, 517 N.E.2d 533.

T he presumption of tacit acceptance, however, is fair only if
the consequence is one of which the claimant was, or should
have been, aware. See State ex reL Liposchak v. Indus.
Comm. (1995), 73 Ohio St.3d 194, 652 N.E.2d 753. Thus,
we established the three-part test in Louisiana-Pacific that
defined a termination as "voluntary" when it is "generated by
the claimant's violation of a written work rule or policy that (1)
clearly defined the prohibited conduct, (2) had been
previously identified by the employer as a dischargeable
offense, and (3) was known or should have been known to
the employee." Id. at403, 650 N.E.2d 469.

Pretty Prods. was decided shortly after Louisiana-Pacific. In
Pretty Prods., we held that the character of the employee's
departure-i.e., voluntary versus involuntary-is not the only
relevant element and that the timing of the termination may
be equally germane. In Pretty Prods., we suggested that a
claimant whose departure is deemed voluntary does not
surrender eligibility for temporary total disability
compensation if, at the time of departure, the claimant is stiil
temporarily and totally disabled. Id., 77 Ohio St. 3d at 7, 670
N.E. 2d 466; State ex ret. OmniSource Corp. v. lndus.
Comm., 113 Ohio St.3d 303, 2007-Ohio-1951, 865 N.E.2d
41, ¶ 10. Thus, even if a termination satisfies all three
Louisiana-Pacific criteria for being a voluntary termination,
eligibility for temporary total disability compensation remains
if the claimant was still disabled at the time the discharge
occurred.
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The present litigants treat the two cases as mutually
exclusive, with the company urging that Louisiana-Pacific is
dispositive and Mayle and the commission citing Pretty

Prods. Yet Louisiana-Pacific and Pretty Prods. may each

factor into the eligibility analysis. If the three requirements of

Louisiana-Pacific regarding voluntary termination are not
met, the employee's termination is deemed involuntary, and
compensation is allowed. If the Louisiana-Pacific three-part

test is satisfied, however, suggesting that the termination is
voluntary, there must be consideration of whether the
employee was still disabled at the date of termination. We
thus take this opportunity to reiterate that Louisiana-Pacific

and Pretty Prods. are not mutually exclusive and that they

may both factor into the eligibility analysis.

{q(51} Of course, here, Louisiana-Pacific is not involved because this case does

-- -
not involve a discharge. However, this action does present a question of the relatiohship

between a Staton-type workforce abandonment and the Pretty Prods. doctrine that can

preclude a voluntary job abandonment during a period of TTD.

{TI52} Key to resolution of the issue is the observation that Prei'ty Prods. presents

a doctrine applicable to job abandonment cases whiie Staton deals with eligibility when

the claimant has abandoned the entire workforce even when workforce abandonment is

due to circumstances beyond the claimant's control.

{$53} Here, it is not actually disputed by relator that she abandoned the entire

workforce at the time that she applied for the OPERS disability retirement.

{954} Because relator abandoned the entire workforce in early 2005 for reasons

unrelated to her industrial injury, she cannot credibly allege the loss of wages for which

TTD is meant to compensate when the practical possibility of employment no longer

exists. That is, workforce abandonment severs any causal relationship between her

industrial injury and her claimed disability.
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{155} Once causal relationship has been severed, it is not revived at some later

time simply because relator remains medically unable to return to the former position of

employment.

{y;56} In short, relator's reliance upon Pretty Prods. is misplaced. The

commission correctly relied upon Staton in determining relator to be ineligible for the

requested TTD compensation.

{%57} As earlier noted, the second issue is whether the commission's eligibility

determination is barred by res judicata. The magistrate finds that it is not.

{958} The issue here was correctly addressed by the commission in its SHO's

order of October 19, 2009. The SHO correctly relied upon State ex reL B.O.C. Grou,o,

General Motors Corp. v. fndus. Comm. (1991), 58 Ohio St.3d 199. In the B.O.C. Group

case, the court states:

Res judicata operates "to preclude the relitigation of a point
of law or fact that was at issue in a former action between
the same parties and was passed upon by a court of
competent jurisdiction." Consumers' Counsel v. Pub. Util.
Comm. (1985), 16 Ohio St. 3d 9, 10, 16 OBR 361, 362, 475
N. E. 2d 782, 783. It applies "not only to defenses which were
considered and determined but also to those defenses which
could properly have been considered and determined."
State, ex rel. Moore, v. Indus. Comm. (1943), 141 Ohio St.
241, 25 O.O. 362, 47 N.E. 2d 767, paragraph two of the
syllabus; Rogers v. Whitehall (1986), 25 Ohio St. 3d 67, 25
OBR 89,494 N.E. 2d 1387.

The principle applies to administrative proceedings. Set
Products, Inc. v. Bainbridge Twp. Bd. of Zoning Appeals
(1987), 31 Ohio St. 3d 260, 31 OBR 463, 510 N.E. 2d 373.
However, because of the commission's continuing
jurisdiction under R.C. 4123.52, "the defense of resjudicata
has only a limited application to compensation cases."
Cramer v. Indus. Comm. (1944), 144 Ohio St. 135, 138, 29
O.O. 176, 177, 57 N.E. 2d 233, 234.
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Res judicata requires "an identity of parties and issues in the

proceedings." Beatrice Foods Co. v. Lindley (1982), 70 Ohio

St. 2d 29, 35, 24 0.0. 3d 68, 71, 434 N. E. 2d 727, 731. * * *

* * *

°** As stated in 3 Larson, Workers' Compensation Law
(1989) 15-426,272(99) to 15-426,272(100), Section 79.72(f):

"It is almost too obvious for comment that res judicata does
not apply if the issue is claimant's physical condition or
degree of disability at two entirely different times ***. A
moment's reiiection would reveal that otherwise there would
be no such thing as reopening for change in condition. The
same would be true of any situation in which the facts are

.*.,,
altered by a change in the time frame

Id. at 200-01.

1959} Here, relator argues:

* * * In the instant case, the issue of abandonment was
specifically raised and argued at a previous Staff Hearing
Officer hearing on April 10, 2008. Although the Staff Hearing
Officer denied the Relator's permanent total disability
application, the Staff Hearing Officer did not find as the
employer had requested that the Relator had voluntarily
abandoned her employment and, therefore, was not entitled
to permanent total disability. Accordingly, the Relator
believes that the employer is barred from raising the same
argument as subsequent to the Industrial Commission

hearing.

21

(Relator's b(ef, at 6.)

{960} To begin, the record fails to support relator's assertion that Mahoning

County presented its eligibility defense before the SHO who heard the PTD application.

(The record here contains no transcript of the October 16, 2007 hearing.) However, it is

clear that the SHO's order denying the PTD application does not address, or in any way

adjudicate, an eligibility defense.
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{161} Thus, we do not know from the record whether Mahoning County submitted

its eligibility defense at the PTD hearing and the SHO decided not to address it, or that

Mahoning County simply failed to submit its eligibility defense at the PTD hearing. Nor

does Mahoning County concede in this action that it never previously raised the defense.

{162} In either event, B.O.C. Group tells us that Mahoning County was not barred

by res judicata from raising its eligibility defense at the administrative hearings on relator's

July 8, 2009 motion for TTD compensation.

{163} Thus, the commission's eligibility determination is not barred by res judicata.

{^64} Accordingly, for all the above reasons, it is the magistrate's decision that

this court deny relators request for a writ of mandamus.

/s/ Kenneth W. Macke
KENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not speci ically designated as
a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)(3)(b).
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RELATOR'S OBJECTION TO MAGISTRATE'S
DECISION RENDERED DECEMBER 29,2010

NOW COMES the Relator, by and through her attomeys, and, pursuant to Civil

Rule 53(E) (3) and Local Appellate Rule 12(M) (3), hereby submits the following

objections to the Magistrate's decision rendered December 29, 2010, and incorporated

herein by reference its attached Merit Brief.

OBJECTION NO.1:

Magistrate en:ed by denying Relator's complaint for Writ of Mandamus and by

finding that the Industrial Commission did not abuse its discretion in determining that the

Relator was ineligible for temporary total compensation due to her taking a disability

retirement while she was receiving temporary total compensation under this claim.



STATEMENT OF THE CASE:

On or about May 24, 2004 the Relator was injured in the course and scope of her

employment. She filed a workers' compensation claim, which was initially allowed for

fracture left femoral condyle-closed; fracture left tibia nos-closed; and arthrofribrosis left

knee. The Relator has been totally disabled due to these injuries since the date of the

injury in this claim.

Relator applied for and received temporary total compensation benefits from the

date of her injury, May 24, 2004, through the date that she was found to have reached

maximum medical improvement on or about May 16, 2005. Due to the severity of the

left knee condition, Relator was never able to return to work after May 24, 2004.

While Relator was on temporary total compensation she applied for and was

granted disability retirement on or about February 1, 2005. After the temporary total

compensation was stopped based upon a finding of maximum medical improvement on

or about May 16, 2005, the Relator filed a motion requesting that her claim be amended

to include the additional conditions of aggravation of pre-existing arthritis left knee; and

post-traumatic arthritis left knee. The Industrial Commission of Ohio granted that

request.

Based upon those newly allowed conditions the Relator applied for reinstatement

of temporary total compensation from June 5, 2006 through the present and continuing.

The Relator's request for reinstatement of temporary total compensation was based upon

new and changed circumstances presented by the newly allowed conditions and the

Relator's potential need for future treatment, which would potentially include total knee

replacement.



The request for temporary total compensation was denied based upon a finding

that the Relator abandoned her employment when she took her disability retirement on

February 1, 2005. Relator is now before this Honorable Court seeking a Writ of

Mandamus.



OBJECTION TO MAGISTRATE'S DECISION

The Magistrate erred by denying Relator's complaint for Writ
of Mandamus and by £mding that the Industrial Commission did not
abuse its discretion in determining that the Relator was ineligible for
temporary total compensation due to her taking a disability
retirement while she was receiving temporary total compensation

under this claim.

Relator clearly believes that the Magistrate erred by finding that she voluntarily

abandoned the work force for reasons unrelated to the industrial injury.

It is well settled law in Ohio that in order to justify the issuance of a Writ of

Mandamus a Relator must establish that she has a clear legal right to the relief sought.

State ex rel . Pressley v . Industrial Commission, (1967) 11 Ohio St. 2d 141. Where there

is some evidence to support an award the Court will not disturb the Commission's

fmdings. State ex rel . Fiber-Lite Com v. Industrial Commission, (1988) 36 Ohio St. 3d

202. However, where there is no evidence upon which the Commission could have based

its decision the Commission is guilty of an abuse of discretion and Mandamus is

appropriate. State ex rel . Kramer v. Industrial Commissin (1979) 59 Ohio St. 2d 39 and

State ex rel . White v U.S. Gypsum Co., (1990) 49 Ohio St. 3d 134.

In the instant case the Industrial Commission found that the Relator voluntarily

abandoned the workforce for reasons unrelated to this claim, and therefore, she was

ineligible for temporary total compensation due to her disability retirement on February

1, 2005. Based upon the evidence in file it is clear that the Relator has been unable to

work since her May 24, 2004 industrial injury.

To further illustrate this, the Relator would simply point to the fact that she was

still receiving temporary total compensation when she applied for her disability

6



retirement on February 1, 2005. The Magistrate found that the February 1, 2005

disability retirement was a bar to future compensation because it was based upon

conditions not allowed in the claim. Relator believes the Magistrate erred by finding that

the Relator's disability retirement on February 1, 2005 was predicated solely on the non-

allowed condition of depression.

This is illustrated by the application for disability benefits itself (see stipulated

evidence page 48). Upon close review of the application for disability benefits associated

with the Relator's disability retirement, question four specifically states that the Relator

has been experiencing many physical and emotional challenges for several years.

Clearly, the application itself, which was granted for disability retirement, establishes that

the Relator's inability to work was not solely predicated upon the depression but also

upon the physical conditions associated with the industrial injury. This is further

illustrated by the C-84 forms that have been completed by the physician of record which

disable the Relator from all employment from the date of injury forward (stipulated

evidence pages 19, 24-25).

The Magistrate relied upon the case of State ex rel. Staton v. Industrial

Commission, (2001) 91 Ohio St. 3d 407 as the basis for the Court's decision that the

Relator voluntarily abandoned the workforce. Relator believes that this case is easily

distinguished from the instant case. In Staton the Claimant took a medical leave of

absence from his employment for unrelated medical conditions that ultimately extended

into a permanent retirement. Later Staton moved for permanent total disability, which

was ultimately denied as the Court found that the Claimant had abandoned the entire

work force; therefore, he would not have been working anyway and could not collect

permanenttotal disability. In the instant case the Relator was already found to be unable
7



to work due to the allowed physical conditions in the claim, and in fact was still receiving

temporary total compensation under the claim when she applied for and was granted the

right to receive disability retirement.

Relator believes that State ex rel Pretty Products v. Industrial Commission,

(1996) 77 Ohio St. 3d 5 is controlling with regard to the Relator's eligibility for

temporary total compensation. In Pretty Products the Supreme Court specifically found

that temporary total compensation eligibility hinges on the timing and character of the

Relator's departure. Clearly, in the instant case the Relator's application for disability

retirement in February, 2005 came at a point when she was unable to work due to the

allowed physical conditions in the claim and was still receiving ongoing temporary total

compensation benfits.

A Relator can only abandon employment if she has the physical capacity for

employment at the time of abandonment or removal. State ex rel. Brown v. Industrial

Commission, (1993) 68 Ohio St. 3d 45 and 48. Clearly, Relator did not abandon her

employment when she took a disability retirement in February, 2005 as at the time the

Relator was not working and in fact was not capable of work. Again, this is supported by

the fact that the Relator was receiving temporary total compensation benefits at the time

of her retirement, and C-84 forms from her physician of record. In Brown the Court

further held that if you are incapable of working at the time of a retirement the issue of

whether or not the retirement is voluntary in nature is not at issue.

In Brown the Court specifically found that a Claimant is incapable of abandoning

employment that does not exist. Clearly, in the instant case the Relator was incapable of

abandoning the job market because at the time of her disability retirement in 2005 she

was not, and had not, been working since the injury. The Claimant still continues to be

8



totally disabled by her physician of record.

In State ex rel Ch_rvsler v. Industrial Commission, (1991) 62 Ohio St. 3d 193 the

Court held that the Relator's entitlement to temporary total disability depends upon

whether or not the retirement occurred on or after she became disabled. The Court in

Chrysler specifically held that a retirement before disability precludes farther disability

if the retirement was voluntary and constituted an abandonment of the entire job market.

However, a Relator who retires after she is already disabled is not deemed to have

voluntarily abandoned the job market, thus precluding future disability benefits. State ex

rel Baker Material Handling Corp. v. Industrial Commission, (1994) 69 Ohio St. 3d 202.

The holding in C sler is fact specific to the instant case.

Based upon all of the above stated cases the Courts have consistently held that if

you are disabled at the time of your retirement the retirement cannot be deemed

abandonment of the entire job market, so as to preclude future disability benefits. These

cases are based upon the premise that one cannot abandon a position that does not exist.

In the instant case the Relator has been unable to work since the date of the injury. In

fact she was on temporary total compensation when she applied for and was granted the

right to receive disability retirement.

Furthermore, the facts of the case serve to establish that on the face of the

disability retirement application the Relator was unable to work due to both physical and

emotional problems (see stipulated evidence page 48). Therefore, Relator believes that

the disability pension taken in February, 2005 cannot be used as a bar for future

temporary total benefits.

9



Accordingly, Relator would request that the Magistrate's order be overruled and

that this case be remanded to the hidustrial Commission of Ohio for fiuther proceedings

consistent with the law.

Respectfully submitted,

SHAWN R. MULDOWNE-Y058525)
Attorney for Relator
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive
Youngstown, OH 44515
(330) 799-5940
(330) 799-5998 - Fax

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Objections to the Magistrate's

Decision was forwarded by Regular U.S. Mail this day of January 18 , 2011

to the following within named persons: Kevin J. Reis, Assistant Attorney General, 150

East Gay Street, 22"d Floor, Columbus, OH 43215; and Elizabeth M. Phillips, Assistant

Prosecuting Attomey, 21 West Boardman Street, 6th Floor, Youngstown, OH 44503.

R. MLTi3DOWNEY
Attorney for Relator
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Schiavoni, Schiavoni, Bush & MuCdowney Co., .L.P.A..
ATTORNEYS AT LAW

87 Westchester Drive, Youngstown, Ohio 44515
330-799-5940 • 330-799-5961

800-230-4008 TOLL FREE • FAX 330-799-5998

LOUIS J. SCHIAVONI
JOSEPH J. BUSH III
SHAWN MULDOWNEY
JOSEPH L. SCHIAVONI*

Franklin County Court of Appeals
Attn: Clerk of Courts
373 South High Street, 23rd Floor
Columbus, OH 43215

March 16, 2010

RE: State Of Ohio, ex rel., Patricia Rouan
V. Industrial Commission of Ohio

CASE NO: 10AP-36

OFFICE LOCATIONS

AUSTINTOWN, OHIO
ASHTABULA, OHIO

Dear Clerk of Courts:

Enclosed please find the Agreed Stipulations of Evidence regarding the above captioned

case.

I would ask that you please file them and return a time stamped copy to my office in the

enclosed envelope.

If you have any questions, please do not hesitate to call my office.

SM/jc

enclosure

cc: Kevin J. Reis, AAG.
Elizabeth M. Phillips, Esq.

*Also licensed in W. Virginia



IN THE COURT OF APPEALS
TENTH APPELLATE DISTRICT

FRANKLIN COUNTY, 01110

STATE OF OHIO, EX REL.,
PATRICIA ROUAN,

Relator

V.

CASE NO: 10AP-36

MAGISTRATE: KENNETH MACKE

INDUSTRIAL COMMISSION OF OHIO, :

MAHONING COUNTY,

Respondents

AGREED STIPULATIONS OF EVIDENCE

per phone
approval

0058525)
Schiavoni, Schiavoni, Bush & ldfuldowney
87 Westchester Drive
Youngstown, OH 44515
(330) 799-5940
(330) 799-5998 - Fax

Attorney for Relator
Patricia Rouan

KEVIN J. REIS (0008669)
Assistant Attomey General
i50 East Gay Street, Lc rtoor
Columbus, OH 43215
(614) 466-6696
(614) 728-9535 - Fax

Attorney for Respondent
Industrial Comffiission of Ohio

per phone
roval

ELIZ ETH M. PiHÎ LLIPS (0 67306)
Assistant Prosecuting Attotney
21 West Boardman Street, 6s' Floor
youngstown, OH 44503
(330) 740-2330
(330) 740-2008

Attorney for Respondent,
Mahoning County



AGREED STIPULATIONS

PAGE 1-2

Record of Proceedings mailed 1-6-10.

PAGE 3-7

Claimant's Request for Reconsideration date stamped 11-23-09.

PAGE 8-9

Record of Proceedings mailed 11-12-09.

PAGE 10-13

Record of Proceedings mailed 10-22-09.

PAGE 14

Report of Dr. Vincent Malkovits dated 10-15-09.

PAGE 15-18

Record of Proceedings mailed 9-15-09.

PAGE 19

C-84 of Dr. Vincent Malkovits dated 9-11-09.

PAGE 20

Resolution of Board of Mahoning County Commissioners date stamped 9-10-09.

PAGE 21-22

Record of Proceedings mailed 8-5-09.

PAGE 23

C-9 of Dr. Vincent Malkovits dated 7-13-09.

i



PAGE 24-25

C-86 motion with attached C-84 dated 7-8-09.

PAGE 26-29

BWC order dated 8-19-08 with attached Physician Review of Dr. James Rutherford.

PAGE 30-32

C-86 motion dated 7-28-08 with attached medical report and office notes of

Dr. Raymond Boniface.

PAGE 33-35

Record of Proceedings mailed 4-16-08.

PAGE 36

Record of Proceedings mailed 7-18-06.

PAGE 37-38

Record of Proceedings mailed 7-5-06.

PAGE 39-40

Record of Proceedings mailed 5-27-06.

PAGE 41-42

Record of Proceedings mailed 7-20-05.

PAGE 43

Ohio Public Employees Retirement System letter dated 6-9-05

PAGE 44-45

Record of Proceedings mailed 6-4-05.

PAGE 46

Ohio Public Employees Retirement System letter dated 5-18-05.

ii



PAGE 47

Ohio Public Employees Retirement System Certification By Payroll Officer dated

2-23-05.

PAGE 48-49

Application For A Disability Benefit Report By Employer dated 1-25-05.

PAGE 50-51

Report of Attending Physician for Disability Applicant dated 12-23-04

The parties stipulate that the documents attached hereto are true copies of
documents from the Industrial Commission of Ohio file in Claim Number 04-829452 and
that the parties may supplement the record by written agreement of all parties, by
submission of certified copies of documents from said claim file, or by order of this

Honorable Court.

SHAWN R. MULDOWNEY KEVIN J. REIS per phone
approval

e^
ELIZABETH M. PHILLIPS per phone

approval

iii



CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Agreed Stipulations of Evidence has been

forwarded by regular U.S. mail this day of March 16, 2010 to the following within named

persons: Kevin J. Reis, Assistant Attomey General, 150 East Gay Street, 22"d Floor, Columbus,

OH 43215; and Elizabeth M. Phillips, Assistant Prosecuting Attomey, 21 West Boardman

Street, 6^' Floor, Youngstown, OH 44503.

SHAWN R.
Attorney for Relator

iv



.he Industrâal Co®mission of Ohio

RECORD OF PROCEEDINGS

Claim
Number: 04-829452 Claims Heard: 04-829452

LT-ACC-PE-COV
PCN: 2093241 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-3902

Date of Injury: 5/24/2004 Risk
Number: 35000001-0

Request For Reconsideration filed by Injured Worker on 11/16/2009.
Jurisdiction To R.C. 4123.52

Issue: 1) TEMPORARYContinuing TOTAL DISABILITY2)

The Injured Worker's request for reconsideration, filed 11/16/2009, from

the order issued 11/12/2009, is denied for the reason that the request

fails to meet the criteria of Industrial Commission Resolution R08-1-01

dated 11/01/2008.

Typed By: SR/lwg
Date Typed: 12/21/2009

The above findings and order was approved and confirmed by the majority of

the members.

Gary M. DiCeglio
Chairperson

NO Jodie M. Taylor
Commissioner

YES

Kevin R. Abrams YES
Commissioner

ATTESTED TO BY:

Findings Mailed: 01/06/2010

Executive Director

Sigaod cwpy coataiaed in claim 81e.

The parties
and representatives listed below have been sent this record of

partees,npleasenotifyrthe autho
rized of one of the

lwg/lwg
ICRECON2 Page 1

,)A'i1



.L® Indos4ial Co®mission

RECORD OF PRO

o[Ohie

CEEDINGS

Claim Number: 04-829452

04-829452
Patricia A. Rouan
208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County
21 W Boardman St Ste 200
Youngstown OH 44503-1416

ID No: 12489-90
Louis Schiavoni
87 Westchester Dr
Youngstown OH 44515-3902

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phi7lips
21 W Boardman St Ste 600
Youngstown OH 44503-1426

ID No: 4000-05
***BWC - DWRF Section***
30 W Spring St
Columbus OH 43215-2264

ID No: 9994-05
***BWC, Law - Columbus***
Attn: Director Of Legal Operations
30 W Spring St # L-26
Columbus OH 43215-2216

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT www ohioic.com. ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK
I.C.O.N. AND FOLLOW THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU HAVE
OBTAINED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).

ICRECON2
Page 2

lwg/lwg

M tpal ppp°^wity yppley^c

fGd "iYiCi 9SP)^ii
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THE INDUSTRYAL CONIIVIISSYON OF 013110
' J.

::-
„ d

PATRICIA ROUAN
CLAIM NO: 04-829452':.

,•Claimant -' ', , t.^... .
^ ^

MAHONIIIG COUNTY

Employer

CLAIMAN'1''S REQUEST
FOR RECONSID TION

Now comes the claimant and respectf' ly requests that the lndustnal Comanssion

of Ohio grant her request for reconsideration of the Staff Hearing Officer order of

October 19, 2009. The claimant believes that clear grounds exist for a new hearing on

the basis of a mistake of law.

L The Staff Hearing OfFicer clearly erred by fnding that the

claimant's disability retirement on February 1, 2005 negated her

entitlement to future temporary total compensation.

'!he claimant was anjured on May 24, 2004. Those injuries included closed

fracturc 1eft femoral condyle; fracture left proximal tibial plateau; arthrofibrosis left lmee.

Based upon those conditions the claimant has been unable to work since the May 24,

2004 industrial accident• The cla9mant's condition was found to have reached a point of

maximum medical improvement on or about May 16,2005. Subsequently, the claim was

further allowed for the additional conditions of aggravation of pre-existing arthritis left

lmee, and post-traumatic arthritis left knee. Based upon those newly allowed conditions

and the claimant's need for a total knee repla.cement she filed a new motion requesting

temporary total compensation from June 5, 2006 tbrough the present and cont4nuing. The

Staff HearingOfficer denied the claimant's request for temponary total compensation

page 3



based upon a finding that she voluntarily abandoned her employment on February 1,

2005 when she took a disability retirement based upon major depression.

The claimant believes that the Staff Hearing Officer totally misapplied the law

when finding that the claimant was not entitled to temporary total compensation due to

her disability retirement on February 1, 2005. Firstly, the Staff Hearing Officer found

that the disability retirement was due in total to the major depression. Upon thorough

review of the file it is quite clear that the claimant has been unable to work since her May

24, 2004 industrial injury. 'II' ►erefore, any disability would certainly flow from both the

major depression as well as the physical conditions allowed in the claim. Secondly, and

perhaps most importantly, the Staff Hearing Officer misapplied the appropriate legal

rationale to the February 1, 2005 disability retirement.

The Staff Hearing Officer cited the case of State ex rel. Staton V. Industrial

Comnrission (2001), 91 Ohio St 3d 407. Staton specifically held that a claimant who

vacates the workforce for non-injury reasons not related to the allowed condition and

who later alleges an inability to return to the foffier position of employment cannot get

temporary total disability. From a factual standpoint Staton clearly does not apply to this

case. The claimant did not voluntarily abandon her former position of employment and

then return to the world'orce- The claimant has not been capable of retuming to her

employment since the injury on May 24, 2004.

Claimant believes that State ex rel. Pre Products V. Industrial Commission

(1996) 77 Ohio St 3d 5 is the controlling case with regard to her eligibility for temporary

total compensation. In Prettv Products the Supreme Court specifically found that

temporary total compensation eligibility hinges on the timing and character of the

claimant's departure. Clearly, in the instant case the claimant's application of disability

^(
2
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retinernent in February, 2005 came at a point in time when she was not working due to

the allowed conditions in the claim.

A claimant can abandon a former position of employment only if she has the

physical capacity for employment at the time of the abandonment or removal. State ex

rel. Brown V. Industrial Commission (1993) 68 Ohio St 3d 45 48. At the time of the

disability retirement on February 5, 2005 the claimant was not working and was not

capable of working. Therefore, the issue of voluntary abandonment is not a preclusion to

temporary total compensation. The Court is holding that if you are incapable of working

at the time of a retirement the issue of whether or not the n:tirement is voluntarily in

nature is not at issue. In Brown the Court specifically found that a claimant is incapable

of abandoning a position that does not exist. Clearly, the claimant was incapable of

abandoning her position because at the time of the disability retirement in Febroary, 2005

she was not and had not been working since the injury occurxed due to the allowed

conditions in the claim.

The claimant's . enti,tlement to disability depends upon whether or not the

retirement occurred before or after the claimant became disabled. State ex rel. Chrvsler

V. Industrial Commission (1991) 62 Ohio St 3d 193. The Court in Chrysler specifically

held that a retirement before disability precludes fature disability if the retirement was

voluntary and constitnted an abandonment of the entire job market. However, a claimant

who retires after she is already disabled is not deemed to have voluntarily abandoned the

job nsarket thus precluding future disability benefits. State ex rel. Baker Material

Handling Coro V . Industrial Commission (1994) 69 Ohio St 3d 202.

Based upon all of the above stated cases the Courts bave consistently held that if

you are disabled at the time of your retirement that retirement cannot be deemed
3 Page ^



voluntary so as to preclude futnn disability benefits as one cannot abandon a position

that does not exist. 1n the instant case the claimant had been disabled since the injury on

Iv1ay 24, 2004. Therefore, her disability pension, which was applied for and granted in

February, 2005, cannot be used as a bar to fntiue temporarY total compensation.

IL The claimant believes that the Staff Hearing OBecer further erred

by fmding that the employer's attempt to raise the abandonment issue

was not barred by the doctrine of Ras Judicata.

The Staff Hearing Off ecr speeifically found that the fact that the voluntary

abandonment issue was raised and argued at two separate Industnal CoMM'ssion

hearings did not constitute Ras Judicata and thus preclude the employer from again

raising the issue at the October 19, 2009 Staff Hearing Officer hearing. The claimant

believes that the Staff Hearing Officer erred by making this finding. The Staff Hearing

Officer cited the case State ex rel B O C Grouo General Motots COrooration V.

Industrial Commission of Ohio (1991), 58 Ohio St. 3d 199 as the basis for his conclusion.

T`he claimant believes that that case is factnaIly distinguished from the instant

case as the argument in B 0.C. Grouo was that since the employer
did not raise the

affirmative defense with respect to a previous period of disability that the doctrine of Ras

Judicata would preclude the employer from asserting the same defense with regard to a

new period of temporary total compensation. This case is easily distinguished from the

facts in B O.C. Grouo. The facts in B O.C. Grouv specificaRy state that the employer did

not raise the arguments at a previous hearing. Therefore, the Court held that they were

not precluded from raising them at a subsequent hearing on a new period of temporary

total disability. In the instant case the issue of abandonment was specifically raised and

argued at a previous Staff Hearing Officer hearing on Apri110, 2008.

4 Page (.P



Although the Staff Hearing Officer denied the claimant's permanent total

disability application the Staff Hearing Officer did not find as the employer had requested

that the claimant voluntarily abandoned her employment and, therefore, was not entitled

to permanent total disability. Accordingly, the claimant believes that the employer is

bmaed from raising the same argument at a subsequent lndustrial Commission hearing.

Accordingly, based upon the above stated argunents the claimant would

respeotfully request a new hearing before the Full Commission based upon a clear

mistake of law.

Respectfiilly Submitted,

^

^q^ R WNEY (0058525)
Attorney for Plain
Schiavoni, Schiavoni, Bush & Muldowney
87 Westchester Drive
youngstown, OH 44515
(33tT) 799=9940
(330) 799-5998 - Fax

Attorney for Claimant
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RECORD OF PROCEEDINGS

Claio Nurber: 04-829452 Claies Heard9 04-829452
LT-ACC-PE-COY

PCN: 2091961 Patricia A. Rouan

LOUIS SCHIAVQII
87 NESTCHESTEB DR
YDUNDSTONN OH 44515-3902

Date of In9ur1:
5/24/2D04 Risk Number: 35000001-0

APPEAL filed ry Total o 0isability 29/2009.Issuac 1) Teepora

Parsaant to the is ordered thateth® Injured W°^ers'soappeal, filed
4123.511(E),
10/29/2009, fros the Staff Hearing Officar order. issued 30/22l2009, be
refused and that copies of this order be salled to all interested parties.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER TNAN A DECISION AS
TO EIITENT OF DISABILITY, TO THE COURT OF COMKDN PLEAS MITHIN SIXTY (60)
DAYS AFTER RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIDNS CONTAINED IN

R.C. 4123.512.

Date Reviwed: 11/09/2009 K. Saepson
Typed Byo 1rg Staff Hearing Officer
Date Typed: 11/09/2009
Findings Ma11ed: 11/12/2009 nwuoWcaUy ftzd by

K. Sa®pem

The parties and nprasantatives listed below have been sent this record of
procedi,ngs. authorized of one of the

04-829452
Patricia A. Rouan
208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County
21 V Boardean St Ste 200
Youngstown OH 44503-1416

SHREFUSE

ID No: 12489-90
Louis Schiavoni
87 Westchester Dr
Youngstorn OH 44515-3902

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 V Boardoan St Ste 600
Youngstore OH 44503-1426

Page 1
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RECORD OF PROCEEDINGS

Claia Nu®ber: 04-829462

ID No: 4000-05
^BNC - DNRF Section**'
30 V Spring St
Colubus OH 43215-2264

10 No: 9994-05
"•BNC, Law - Coluebus""•
Attn: Diraetor Of Legal Oparations
30 Y Spring St f L-26
Coluius OH 43215-2216

BYC. LAW DIRECTOR

ppTE: INJURED IIORKERS. p9Pl,O1^ERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL CONMISSION WEB
SITE AT wv.oMoic_coe. ONCE ON THE HONE PAGE OF THE WEB SITE. PLEASE CLICK
I.C.O.N. AND POLLOM THE INSTRUCTIONS FOR OBTAINING A PASSWORD. OMCE YWI HAVE
OBTAINED A PASSNM. YOU SHOOLD BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).
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RECUItD OF PROCEEbINUS

Claims Heard: 04-829452

Claim Number: ^T-ACC4PE-C0V

PCN: 2091961 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-3902

Date of Injury: 5/24/2004 Risk Number: 35000001-0

This claim has been previously allowed for: CLOSED FRACTIXtE LEFT FEMORAL
CONDYLE; FRACNRE LEFT PROXIMAL TIBIAL PLATEAU; ARTHROFIBROSIS LEFT KNEE;
AGGRAVATION OF PRE-EXISTING ARTNtITIS LEFT KNEE; POST TRAUMATIC ARTHRITIS

LEFT KNEE.

DISALLOWED: MA.)OR OEPRESSION-RECURRENT, SEVERE.

This matter was heard on 10/19/2009 before Staff Hearing Officer David A.

Bobovnyik p
ursuant to the provisions of R.C. Sections 4121.35(B) and

4123.511(D) an the following:

APPEAL of DHO order from the hearing dated 09/10/2009, filed by Employer

on 09/21/2009.
Issue: 1) Temporary Total Disabiiity

APPEAL of DHO order from the hearing dated 09/10/2009, filed by Injured

Worker on 09/23/2009.
Issue: 1) Temporary Total Disability

Notices were mailed to the In,iured Worker, the Employer, their respective
representatives and the Administrator of the Bureau of Workers'

hearing4) days prior to this date, and the

for the
fourteen

lowing
Compensat i on

were present t
han

following
FOR THE INJURED WORKER: Mr. Schiavoni, Ms. Rouan and friend

ieocApaurc Gnp THE FMPI.OYER: Ms. Phillips
pppEARANCE FOR THE AOMINISTRATOR: No Appearance

The order of the District Hearing Officer, of 09/1512009, is vacated.

It is the order of the Staff Hearing Officer that the Injured Worker's C-86

Motion, of 07/08/2009, be denied.

The Staff Hearing Officer finds that the Injured Worker's C-86 Motion

requests payment of temporary total diThbeiStaffcHesringtOfficer fhndsethat
beginning 06/05/2006 and continuing.

temporary

t
lityocompensati

consider
forjthe closedrperiodufromfor

06/05/2006 through 07/07/2007 inclusive, as the request for such
compensation pre-dates the filing of the Injured Worker's motion of
07/08/2009 by a period in excess of two years. Pursuant to the provisions

he does not
Revi sed

C)urisdictioo

S
tthi
aff

sH
eari
regard givece

r
the two year

statute of limitations described in that code section.

Work

totaltdisabilitygcompensationifortthe period frome07/08/2007tthroughmporary

10/19/2009 inclusive. The Staff Hearing OfficereRsi
finds

throughethe1Public
Worker applied for, and received, a disability p ension
Employees Retirement System, effectiv@ 021O1/2005. This disability pension

srp/smp
OCr26

2003
Page

Page I 0
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RECORD OF PROCEEDINGS

Claim Number: 04-829452

was predicated exclusively upon the condiLion of "MA>OR DEPRESSION", ahas
condition which is not recognized in this claim. The Injured Worker
not returned to work in any capacity since obtaining her disability pension

in February 2005. Counsel for the Employer now argues
that this Injured

Worker's departure from the work force was for
re

aEmpl
son

,the allowed conditions in this claim. As such the

forsth
Iurede periodosubsequentrto 02/01/2005 ra he StaffdHearingtOfficernfindsn

the Employer's argument to be with merit.

The Staff
Hearing Officer concludes that this Injured Worker's departure

InjuredaWorkertis noti ngeraentitd
led toitfon

f cond

in t
m
hispclaimnandaasfsuch the

decisioo thea Staff aHearingcOfficertrelies upon Lhe holdingisetiforthiin
._a.._...,,i r"mmission ( 2001), 91 Ohio

St.3d 407.

Therein, the Ohio Supreme Court stated as follows:

For years, a
^duharsh

emplomOnt who

the story,left the former positian of employment for a better Jo
b

forfeited temporary total compenesatl8akerlgiIndustf^ever
after. In response.(2000), 89 Ohio St.3d 376, declared thaL vo untary

weverr, t
barred
he prohibitioe againstdep^a^uTent®

It retained, n
o

disability.
temporary total disability to elaimantsiman vehoovaeataab^

abandon

the entire labor market_ _e^"""s "ot F_,_._, r*he altowed

^'''i"W`° r̂0 1"nner existsy

In this case, claimant retired from the work force in 1993.
All relevant retirement documentation from his attending
physician listed claimant's non-allowed heart condition and

l thi

asp"someoevidence r

eas
thaoii claimanLastwork-force reti

ants
wass

n

due to causes other thait409^410^uemphasisiadded)Porary
t-ot-al disability. (I{L at page

Here, the evidence from the PERS disability application records submitted

cla
iwi
m ofhrecord wasuio factkduestobtheoconditionhof

W)rker's PERS
i"NA,lOR OEPRESSION", the condition upon which the Injured

disability was awarded. This claim is not allowed for aositioe ofressve
condition. The Injured Worker has not returned to any p 02/

Thus^ythe St
subsaffeHearing OffqicericoncludesRthatsthe Injured Worker005.

completely abandoned the work force for reasons nsheastaffaHearinyhOfficer
allowed conditions in this claim. As in $,LLL90+t eligiblethat the Injured Worker is noe for temporary total
disability campensation in this claim given her above abandonment

from
ension for conditions

employment through her procurement of a disabi
litY total disability

not associated with this claim. AccordinglY.
compensation is denied for the period from 07/08/2007 through 10/19/2009

inclusive.
In issuing this order, the Staff Hearing Officer rejects the Injured

RReskJudi
er's assertinggtheaabandonmentydefenseafordthistnewdperiod offWor

temporary total
disability compensation requested by the Injured Worker.

srp/smp
SHO1 Page 2
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e Iadmslrial Commissip° d Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452

The Staff Hearing Officer rejects that contention.

The Staff Hearing Officer relies'upon the h®lding set forth in 523ie-lc

h Injured Workert eo n r .rouo,
g" (1991), 58 Ohio St.3d 199. In

toberdnOqsenT/
conRecordEmployer ofthewithemploymentoffffrom heriposition of

igal.
ppaymentSof

u totaladisabilitylforrthewperiodrfroms03/05/1984ceived

TheoIn3ured3Worker1subsequently requested payment/ fo85 a t new uperi0od2of1985.

temporary totThdl^sPboyeryassertedithe0defense thatrthehIn3uredlWorker'^s
continuing.

a

tth
ayosfclf responsee1the Intem pens

hatatiothe
n

l

raise to

Emplprevi
oyer i

precludes the Employer from asserting that defense with respect to the new

uested by the Injured Worker.rei qonperiod of compensat

this issue, the Ohio Supreme Court stated as follows:
ind gressIn ad

B.O.C. urges a similar result here, asserting that the issue of
claimant's earlier compensation for temporary total disability
was an issue distinct from her current request. It is a point
well taken. As stated in 3 Larson, workers' compensation law

°ItBis almost,too2obvious®for i

ion

not apply if the issue is claimant's physical condition or
degree of disability at two entirely different times...A
moments reflection would reveal that otherwise there would be
no such thing as reopening for change in condition. The same

uduthe

any time t in which the facts are altered

by a change in

Claimant also argues that the layoff issued has been mooted We
her subsequent reinstatement by B.O.C. during this appeal.
again disagree. While her grievance and eventual reinstatement
may ultimately bear on the question of whether claimant had
abandoned her employment, it does not negate the layoff as a
factor preventing work, unrelated to the accident, during the

claimed perind of disability.

Here, in tt^e pr®sent claim, the Injured Worker's request for temporary
total disability compensation is for a period separate and disti-nct from

the prior periods of compensation previously
b
ythetheEmp

Industri
oyer'asl

Commission. Therefore, under the holding of

counselabandonmentaofstheaworkiforceoassaedefenseaagainstipayment of Lemporaryary
for that Restotal disability comensation

Accordingly, for theJudicata bars the Employer's presentation of the abandonment of employment

issue is found to be without merit.

All evidence in file was reviewed and considered.

An IC-12 Appeal from this order may be filed within fourteen (14) days of
ordert The

orethecICP12 mayhbe sent to the IndustrialeCommeissioniof Ohio^ ohi®ic com

Youngstown District Office, 242 Federal Plaza W Ste 303,

Youngstown OH 44503.

Typed By: srp David A. Bobovnyik
pate Typed: 10/19/2009 Staff Hearing Officer

Findings Mailed: 10/22/2009

srp/smp
SHO1 Page 3 I)age ( oz'



elndosbrirl comndssion dOhio

RECORD OF PROCEEDINGS

Claim Number: 04-829452

David n.^ls^

The listed

proceedings.anIfryoueare n
ati
otvan authorized^rep

have
resentativenoftone ofct

ord
he of

parties, please notify the Industrial Commission.

04-829452
Patricia A. Rouan
208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County
21 W Boardman St Ste 200
Youngstown OH 44503-1416

ID No: 4000-05
***BWC - DWRF Section***
30 W Spring St
Columbus OH 43215-2264

ID No: 9994-05
***BWC, Law - Columbus***
Attn: Director Of Legal Operations
30 W Spring St 0 L=26
Columbus OH 43215-2216

ID No: 12489-90
Louis Schiavoni
87 Westchester Dr
Youngstown OH 44515-3902

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 W Boardman St Ste 600
Youngstown OH 44503-1426

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB

YOU HAVE

II_CEO.N_ AND F
yOLLOW THE INSTRUCTIONS FOREOBTAININGTAEPA

WEB
SSWORDE^ ONCE

PLEASE CLICK

AvLE TO ^.r.CE.^.: YD^P ArTrVC f I
►YM;t^.

U{SI/^L1'1GY /^ pA3J11D1W, IGY +^YVLY

srp/smp



OCT.15.2009 2:'j4PM DR BUCCINO & MALKOVITS

Vincent J. Malkovits. D.O.
FAMILY PRAC71cE

eaa YOIRJl3STOWN POIaND ROAD
STRtnH6R6, O}I 44471
'I'4m.ePNONS (390) 766-1496
Pwt 1330) 766-14e7

N0.324 F. Zi[

October 15, 2009

Schiavoni, Sehiavoni, Bush & Muldolmey Co., L.P.A.

Shawn B. Muldolvneq
Attorneys at Lav
87 Weatcheeter Drive
Youngatovn, Ohio 44515

Ret Patricia Rouaa
CL: #04-829452

Dear Attorney Tialdolrneq:

It ia mq medical opinion that Patricia 8ouan

w"rrov-'^- .t Cf Sp°Oyr°oetinn nf 9af!.
o.am.S.:.W u.o....^. .....^h itis of the left knee,

has not reached
lmna nrthr9tia

at the Cle_veland
and treatment.
free to contact

®nd poet traumatic art r

I have referred Mrs aaartmont f^orhevaluation
Clinic Orthopedic Surgery DeP laase feel

If you have any further queetiona, P

me at my office.

'Pagc



_ . , ^^I Commi^;on ocohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452
Claims Heard: 04-829452

LT-ACC-PE-CDV
PCN: 2091961 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER OR
YOUNGSTOWN OH 44515-3902

Date of Injury: 5/24/2004 Risk Number: 35000001-0

ThWis ^as^bEeLEFf vPRORIMAL TIBIALdPLfor:
ATEAU^IIRTHR FIBROSIS EEFT ^Kt^1EEi;

AdMAVATION OF PRE-EKISTINO ARTHtITIS LEFT KNEE; POST TRAUMATIC ARTNRITIS

LEFT KNEE.

DISALLOWED: NAJOR DEPRESSION-RECURRENf. SEVERE.

R.C. Sections 4121134 offi4123
cer Ale)t

This thiiard 9/10/200
9 of

before

Khavari pursuant to the p on
the following:

C-86 Motion filed by Injured Worker on 07/08/2009
Issue: 1) Temporary Total Disability

the
representativesiand the Admiinnijured
Compensation not less than fourteen (14) days prior to this date and the

following were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Ms. Rouan and daughter, Mr. Muldowney

APPEARANCE FOR THE EMPLOYER: Ms. Phillips
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The Injured Worker's C-86 Motion, filed 07/08/2009, is denied.

--.„;ad of th_ filo revnale that, orior to the
the^the last request for payment

Afiilaiy
ngreo^`"u motion at issue in this hearing,

of Temporary Total Disabili-ty Compensation Benetoiae05/23f2-006/2006.
That application for compensation was denied, pursuant
District Hearing Officer decision which was administratively affirmed at

all levels.

Based
Temporary To

thetalfDisab9litytCompensation Benefitsrfor theuperiodrfromment of

06/05/2006 through 07/07/2007 was notlIndustrialtCoimnissionflacksdates
of alleged disability. Accordingly, the nt of Temporary
jurisdiction to address the merits of the request for payme
Total 01 sability Compensation Benefits for the period from 06/05/2006
through 07/07/2007 in accordance with the provisions of Ohio Revised Code

4123.52.
At hearing, Counsel for the Employer raised the issue of the Injured

T
Worker's for

Com

BBenefits.aba
ligiti

edilupo
ity the estimonyfpresented atothe 08/03/2009 hearingaby on

the Injured Worker and the pension documents filed at this hearing sioce
serve to establish that she has been receiving a disabilitya 8 cood9tion
07/07/2005, based upon the diagnosis of MAJOR DEPRESSION,
specifically DISALLOWED in this claim. Thus, Counsel maintained that the

reaso thi

claim^drenderingaanyelostdwages unrelatedotoethis claimnandnineligible fors

SFP18Ip09 srp/htb

DHOSFCT2
Page 1 Page
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RECORD OF PROCEEDINGS

Claim Number: 04-829452

reimbursement by payments of Temporary
Total Disability Compensation

Benefits.
the hearin

g W
AorkerewasfreceivingmdisabilibtYtretirement benefitsrat the time ofethe3ured

re 1ew2 of 6 that
District Othe 06/28/2006 StaffeHeareinga 0ffeicerHdecisiona

whi
thaththefissue

H
uredeW

arin
orkgrOi

f
sf

i
reti
cer

payment of Temporary Total
Disability Compensation Benefits. Thus, the

Employer is barred from raising this defense under the doctrine of LCi

As s the medical fustification
for the present request for

"dfar^a
compensatioast is in the formvofltheh07/08/2009yC@84ireportidence

reportstsupporting the reque
Dthreeadisabling diagnosesn "FRACT11tE CONDY E.LFe^L'°ian o

f

°FRACiURE OF LOWER LEB.° and "ARTFROFIBROSIS.e In section 9 of this report,

DISABLED,thwi
e "09% 1/09 6'1 FinaljyLL

Nih
DistricttHearing70fficer decision, DricNalkovitz'^si07/08/2009hC-84/is/2006

devoid of ob,iective findings or subjective complaints.
termi

payments ofnTemporary6TotalODisabititYnC mpensation B

i
enefits ef ectiveng

05/15/2005, based upon the 05/26/2005 C-84 report completed by Dr.
Boniface, the Physician of Record at that time. In this decision the

No Appeal

that time ahad t

hat
cla im

was perfected from this decision. A review of the file reveals
that the

the t
i imenoflthee06/01/20057decision of8theeAdministrator.inThusS the m at

finding of maximum medical improvement included these conditions.

erei
ased

Benefitsst for

subsequent to the prior finding of ' maximum medical improvement^ ion.
controlled by the test set forth by the Ohio Supreme Court in .Sn

.h-

Iniured worker
Thus, in order

to estab^ishrherweligibilinty.fo*`eeeiain p^emants of

Temporary ,Y,ai u.. w7 "--_
must establish a temporary worsening of the conditions recognized in this

claim.

tem tota i

attributedetoecnditi
ns recognizedain thislclaim subsequentpto the y

Administrator's decision regarding maximum medical improveot of TemporarY
to establish "new and changed circumstances" which would allow the

^e Ohi oIndustrial Comoission to address the eligibility for pa rovisionsH

Total Disability
Compensation Benefits, pursuant to the pthe Injured

given theofactlthat2the ^onlytmedicalsevidence supporting^^^Revid

Workeris
aattributes

r
et
quest

slych only

adjudicated to have achieved a level of maximum medical improvement, the

70aohLM test must be employed.

an exacerbaiioo ofdtherconditionstnotedhinfthe 07/08/2008eCi841reportnc®t of

Commissionrontthe issue of paymenttoffTemporarysTotal Disabil

Industrial

decisioo did
not addressALheospecifecOper5od0over^whichtthearequestfforr

nefi
Temporary Total Disability

Compensation Bets was being d®nied , the

06/28/2006 Staff Hearing Officer decision
clarified that compensation for

srp/hlb
Page 2

DHDSFCT2



:I^avsa+a►co^m^"° arona
RECORD OF PROCEEDINGS

Claim Number: 04-829452

period
form "01/05/2006 through 06/28/2006" was

9totalethe
disabilitY

the 07/08/2009 C-84 report which is cere8'yto gbe
temporary

setting forth an
commencing on 06/05/2006 does not app
exacerbation of the conditions noted therein. Rather, the Physician o

07/08/2009mCr84 yhave beeo renderingithe Injured WorkeritemporaralYnand

05/25/2006District
Hear^ng00ff^ce'r andp06/28/2006nStaff Hearingo0fficerthetotally

decisions that these conditions had achieved a level of maximum medical

improvement more than a year prior to 06/orted by a comparison of the

The conclusion noted above is further supp
02/17/2006 C-84 report adjudicated in the 05/25/2006 District Hearing

14 report
issue.

CCf84creportssare compl®teoy/devood9of objective findings y ortsubjectiveoth

states lhis eopinioo that hislpatienthhas8not achievedra
Mevelvof

ely
complai nts.
mer zabove,medical improvement. As noted , Dr. Malkovitz's medical

upothe Creasoning ^ set tforth
basis for

wit
h his disagreertentf tBased

Industri al

providing a

conflictsoinion

above, the Injured Worker cannot be dw°amed to have established her

eligibility to receive paymentest
o
f T

emporar requestyform payment oof

Benefits under the 1âSCOh59Il ,Benefits for the period fromn
Temporar

y 7/08/2007 Tthroughs09% i/2009mis ndenied0
the

Thishis claimiothes05/26/2005nDistrictOHearingdOfficer decisiondand106/28/2006
tStaff Hearing Officer decision in this claim; and, a review of thelkovitz.

02/17/2006
with 6 regard to 8 this 9 matter r was r

andfile reviewed and considered ^11 evidence on

An IC-12 Appeal from this order nay be filed within fourteen
(14) days of

a
orethecICp12 maYhbe sent to htheCIndustrial Com®issioe of0hia. ohioic.com
Youngstown District Office, 242 Federal Plaza W Ste 303,

Youngstown OH 44503.

Typed By: srp R AIPx Khavari
Cd: Vi/ 11/ 2v^9^uatn ^ TiP District Hearing Off cer

Date Received: 07/14/2009 7/13/2009
FindingsfMailedsted09^15/2009 Eleclxanically signed by

B. Alac Sbavan

--------------lis

proceedings.anlfryoueare nottan authorizedarepresentative nof tone
of cthe of

parties, please
notify the Industrial Commission.

04-829452
Patricia A. Rouan
208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County
21 W Boardman st Ste 200
Youngstown OH 44503'1416

ID No: 12489-90
Louis Schiavoni
87 Westchester Dr
Youngstown OH 44515-3902

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. PhilliPs
21 W Boardman st Ste 600
Youngstown OH 44503-1426

srp/hlb

DHOSFCT2 Page 3 page I



ludwb-W COmmbsan aon^
RECORD OF PROCEEDINGS

Claim Number: 04-829452

ID No: 4000-05
***BWC - DWRF Section***
30 W Spring St
Columbus OH 43215-2264

ID No: 9994-05
***BWC, Law - Columbus***
Attn: Director Of Legal Operations
30 W Spring St N L-26
Columbus OH 43215-2216

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL

COMMISSION WEB

SITE AT waa ohioic.com. ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK

I.C.O.N.
AND FOLLOW THE INSTRUCTIONS FOR OBTAINING A PASSWORD. ONCE YOU HAVE

OBTAINED A PASSWORD, YOU SHOULD BE ABLE TO ACCESS YOUR ACTIVE CLAIM(S).

OHOSFCT2
Page 4 srp/hlb

I DPage
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03/10/2010 WEU 16:03 FAX

SEP-15-2009 09:57 .._naivoni.Bush&Muldooney

SEP.11.2009 2:29PM DRS. BUCC[NO & MALKOVITS
IN9TRUCTIONSTO PNYSICIAN
>P(eaee complele Aema 7• 13, IOlured worker hame and claim nymber on this fonn.

.YOU may ahaeh eddi6one( medical documem411on auch es d(agnoat(e test re6uils and

mnenl uatmentp(an to supporl ie(e requseL

•FeVUre to provide cunpla(a (n(ormarion may de(ay or suopend compensauan paymanlo lo

the in)urod worker.

lo)ured warkar neme
ROVAN PATRSCSA A

Cstm number
1p4-e29452

71C")Ic1^t'-'t^Sil I^i1Lto)I P(I ('^° 1)<1L^''̂ I^> 1'<`r^°x^AU) >

Whal was the InJured lvorksr'e Poahwn or employmant at the fm® of (n)uM

ta Ihe INured worker able to rewm to rNa poa(Oon of employmenlZ ^ Yes 9 No

7 Ie the Tjured waker ab(o to retum to ather employment (naludlnp Ilghl duty, alterna0ve worW mod^ied vrork or tran4monal wore7 r Yea ^ No

Please eapla(n,1(sting any reatdo0ans ihat may apply. Atleoh addtuone( elteat tf nooeasery,

Llat ICO-9 Codes vAth narratlve dlag0a9is(es) (or aaowed colldl6ona

be(ng rre2ted wfilch prevent renen to vrora
718.J6 oeeeo arthroeia oE knee

716.^ it^-^- tr umacio archro ath kne4
vet IC0•900deewim na&ve dlsgnas e ea) (arot er ellovred
condl0ons bemg troated

e

...^-^---°•

10

Pidv'c9r1V; nlyl „1X'i;^nl ll,c't°VtldMrt 6`yV`IOYa`.(io^1;1

f3

The following ellnlaa( Mdings are (he baela for mY recommon .

ObJectlve

dellona^

um. x,dle.tn anv bardera tNevenf(n9 normal (eeovory, or maiimum medlca( knprevemenl.

,
desp(te eondnu(ng medica( or reheb OtalWe Intanen n. ( At(ach

en edd(t(onrd shaet Y neceasary.

I

,

eNea the work rolated In)ury(e) of ddeeee rea e al, ,r p teaanum Medreal improvement) r Yea r No Ifyae give dato

Date of lael exem or Veatment

07/19/2009

3307995998 P.01i01

N0. 141 P. I/I

Next eppokmnent date

10/06/7009

Dloabllity datea due to the work relatad (nJwyldlaeae4

From To

06/05/2006 atill disabled

Relurn to work date

13/01/2009 n Actual R Eeumalad

Sub(ee0ve

h d treotment plWeau atwhlcn no Nndomental or physlo(og(w( change oan be expected

ff(pat>.ene h►e not raacned maximum maalca

ta Ihe InJured worker a eandldalo (orvoce0orw( reh®bfliWOon aerv(cea (oouaing on return lo work7 r Yes r No P(e®ea expiairn

ta

oh 1I oar((ry that tho above IntormeDoh Is eorrecl to 1he eal o my g•
makea a felse statement, m(areprosentat(on, concealment of fact ar any other act of fraud to obtsin payment es provided

acc h9l

and msy,au ae p
knOWn

p pdate er(mina(prov(elotns be pun shed by a nne or ImprIa(onlttent or(both. ny crlm(naI proeacullon

w(ed e I am aWare Ihat any pafSan who know(rlgly .kn

Phyeklen o

n,f/V̂wd' VD.

7^d"dresa
PATBY al1CCIN0 DO INC
624 YOU1lGaTONM A0L7S7D RD

Physitlan of recard eignatur®

VSNCRNTNALSAVIT9,D0

Clty

aTRtTCRERa

SWC provker number-
mandetory
S4 1712257 01

e•Ggit 21P Code

44471•1194

TelePhonanumber

(330) 755-1493

Date

9/11109

PAGE111'RCVDAT9195120099:48;10AM[EasternDaylightTime)'SVR:IMGF%PD6127'DNIS:144564A1'CS1D,060799599R'DURATION(mm•ss);00•25TOTA1. P.m Page 19



03/10/2010 WED 16:03 F7t8

Q1-1_ ^Zqqsz BOARD Of MAnONOVG

(;00N[Y COwsstGNERB

21 W. eoardtnan Sunet
Youngstown, Ohio 44503

RESOLUIION
RES 05-07-009

BE IT RESOLVED,
that upon the recommendadon of James F. Petraglia, Esq., Human Resources

Director, the Board of Mahoning CountyCommissioners does hereby accept the retiroment ofPatticia Rouan from Job

& Family Services.

It was moved by Mr. McNally, and seconded by Mr. Ludt, that the foregoing Resolutiou be approved

this 7th day of July, 2005. -

Roll call voting resulted: Mr. I udt: aye
Mr. McNally: aye
Mr. Traficanti: aye

WHERECJPON, the President ofthe Board declared the foregoing Resolufion be dulyadopted this 7th

day of July, 2005.

A'TTEST:

rvv ^- / cvvi

NAI°1C1' M. .RBOY,
CLERK OF THE BOARD

JR. VOL.93,PAGE q&S'

, cc: Human Resources

$i

rndustrsRECch1'E^
^mr.t^tG,, GtOhio

St,N 10 ??13
voUrJGSIQUrrV olSTqlcr
'--- ^Fiqf.E

As Cterk of the Board of Malioning County Commissioners, State of Ohio, I hereay^q/t this CO Y.

copy of tbe original now on file in the Mahonin¢ County Commissioners Office. y^
1

Page ^,Q



,,,",nd^6rial Commision d Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452 Claims Heard: 04-829452

LT-ACC-PE-COV
PCN: 2082521 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-3902

Date of Injury: 5/24/2004 Risk Number: 35000001-0

This claim has been previously allowed for: CLOSED FRACTURE LEFT FF140RAL
CONDYLE; FRACfUtE LEFT PROXIMAL TIBIAL PLATEAU; ARTHROFIBROSIS LEFT KNEE;
A LEFT
L^KNEE N DISA^LLOWEDSFOR: MA,IDR DEPRE SION-RECURRENI, SEIIERE ^TFRITIS

This matter was heard on 08/03/2009 before District Hearing Officer B. Alex
Khavari pursuant to the provisions of R.C. Sections 4121.34 and 4123.511 on

the following:

APPEAL filed by Employer on 09/04/2008 from the order of the
Administrator issued 08/19/2008.

EFTKNEE
Issue: 2) Aggravation Of PrecExisting Condition ARARTHRITIS

LEFT KNEE

of the
the

Bureau oof rWorkersirespective
and the Administrator

Worker,

representatives
ma i led

Compensation not less than fourteen ( 14) days prior to this date, and the

following were present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Mr. Muldowney
APPEARANCE FOR THE EMPLOYER: Ms. Phillip s
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the Administrator, issued 08/19/2008, is vacated.
^ :'^^

The Injured Worker's motion, fiied '7i3ii200^, is y^=ante.. La the foll 'a

extent:

The conditions "POST-TRAUMATIC ARTHRITIS, LEFT KNEE" and "AG(YQAVATION OF

PRE-EXISTING ARTFRITIS, LEFT KNEE" are hereby recognized in this claim.

The the medi
the formerdcondition devel pedaas aisideeeffectlofstheeconditionslish that
previously recognized in this claim and that the 05/24/2004 industrial
injury resulted in an aggravation of the Injured Worker's pre-existing

degenerative left knee condition.

This base
evidence o

s
o f

n
ile withdregardtto this8matter

/2008

An IC-12 Appeal from this order may be filed within fourteen
( 14) days of

the receipt of the order. The IC-12 may be filed online at www.ohioic.com
or the IC-12 may be sent to the Industrial Commission of Ohio,
Youngstown District Office, 242 Federal Plaza N Ste 303,

Youngstown OH 44503.

dd/dd
(OHOSF) Page 1

Page ^ ^
AUG 0 7 20o9



',.r. andusWd Commbsion of OhF®

RECORD OF PROCEEDINGS

Claim Number: 04-829452

Typed By: dd
Date Typed: 08/03/2009
Date Received: 09/06/2008
Findings Mailed: 08/05/2009

B. Alex Khavari
District Hearing Officer

IIocPtwiolly signed by
H. Alex YCbavai

The parties and representatives listed below have been sent this record of
Commissionsentative of one of the

proceedings. Ifnoyou
tify are the Industrial

authorized

04-829452
Patricia A. Rouan
208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County
21 W Boardman St Ste 200
Youngstown OH 44503-1416

ID No: 12489-90
Louis Schiavoni
87 Westchester Or
Youngstown OH 44515-3902

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 W Boardman St Ste 600
Youngstown OH 44503-1426

ID No: 4000-05
***BWC - DWRF Section***
30 W Spring St
Columbus OH 43215-2264

ID No: 9994-05
***BWC, Law - Columbus***
Attn: Director Of Legal Operations
30 W Spring St iF L-26
Columbus OH 43215-2216

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAY
REVIEW THEIR ACTIVE CLAIMS INFORMATION THROUGH THE INDUSTRIAL COMMISSION WEB
SITE AT xp.ohioic.com. ONCE ON THE HOME PAGE OF THE WEB SITE, PLEASE CLICK

A FOLLaW
OBTAINED AHPASSWO INSTRUCSHOULDTBEIONABLES ACTIVE CLAIM(S)

YOU HAVE

(DHOSF) Page 2 dd/dd

m w.l ac4-scuvtcr

.=a wwx. v=o.^

-page, d-'^'



i^t-02-0/ 01:04a Frm-CGroOark 'a'

O;asam®Iwldaqal far AdMtkaaal taeldltlonl

far hdultrlal lraury or Qcalpatiaeal Dlsaaw

lyellaqy0ol cA an O* nwts rde

bpoer.wrrrw
^ aomal. m^aea 1►

QWs1Y111^

09-029aSi

T-101 P.001/001 F-TO!

N0. 382 P. 2

P4Y 1bTC
Y. r.+

T&ONb"'°" U= 7s1-3497

1
salrar...r®rwM... wraw•r
3Oissba7 s/aa/a00a11

^r9pwar^ e^k\^ rrrlra s^ a^ a^rNyrrw\ b nsere\

hsAbrr.Wwtw®i.rLmeb®WSwobr®xaswift ft*W*1

bprltrs4NwawMirYaa M\Ujaadw^r^ 9arrlaM rearh\ ar a^M, Y dr NarA ra\mw^Iq/w1rc0,
wAwbaw®r\nwlry.ar>a^\bbaWlaetloaaaqwi ® 1^q^Wawl^aC IpOtobw^Ml

^

61/T117101
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MOTION

INSTRUMNS: anNor tlreU aatl^d iap^e^ m^umt a demiwi 6p the Bmaau of Wakws Canp^' or the ndusnial

Thk idm fs 9n ^ ^ M^ ^ad aalmr « emwo^
^qtnr^3p, gr®t ®rnoot ne Lhrough any ^^m or aaa^•
• This 4ocm Is NOT TO BE USED BY HEALTH CARE PROVmERS OR MANAGED CARE ORGANeATIONS. HeaMh Care P^ders or Manegad Care Oigan®^ ^ use form ,

n /orAdd9ionel Cond6wis fwlndaWlellnjury or Oxupefronal Daeam.
M^'' o^calSaniae orReawm^

PhY^^Y Requnst forMad
• Prooi ma4be auxnibd witlh thb tam nd shall indicete tlieta wPY Ibs been maPed 6g's^om8

• The app^^ maq a mp^' c19e Motiai b the oppwNe party andlortlre'v
mAn^aed rePManMO a

Cmdfira0e ot Service Eelaw.

Now comes the claimant and res ctfinll
throueh the present and contuagoZ,

total comnensation be naid from June 5. 2006

of this MOTION,
the tollowin evidence is induded: i alfidavils, madiai iecords or other documenis

C-84 of Dr. Mall:ovits.

CERTIFICATE OF SERVICE: I certty ihat 1 haae servad a copy ol>hu^ Motion on ail par6es and represenlaUves to the claim.

Date signed July 8. 2009
3igned

Atty. Shawn R. uldo ey, Injured Workers Representative
®A^^ ^pm^tag^ ®CEOIAdministrator of Bureau of Wodu;rs' Compensa6on

q injur^ watki~ q Empio1'^
piodbaBac Orpmel- Cleoo Re Copks-as eeeded

BWC-1208 (Rev. 3/13/2002)
C-8fi
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eRUCTIONS TO PHYSICIANured ^^r rmme and daim nmbsP en tldg 1orm,
-yreefe wmplets ileme 7- 9^, inj
•You may anadi add;0onal mediW doeumenu0ar euch ss diegnasdc lesl raults and
eurrerd Uatment pian to supponthls requeN.
,pagura ro pnnAde comp^u ^nnadon msy delay or suspond eompensatlon payments to

Iha krJurad wodcer.

yhat vm gre Injtuad ewkers poakion of empoyment at tl+e Ome of IniuM

ps pre byured workor abN to ratum lo tMs posi0on of omploymem7 r Yae 5z Na Yec^No

is the lnjured woiker able to return to other emploYrneM^ ^tll'®h^t dl^ee tir n'
c^6 ry. madlfied work ortranal6onal work? ^

Please explaln, iiefing any rasido0ona that may applY•

LUt ICD-0 Codes witli nartatlve dlagnosb(ee) for allowed eondHions
being treated which prevem relum 20 work
e21.2 nACMRB CpIiDYLE FEMORAL

513.60 FRACTl1Rt3 OF LOWBR LRD
OFIEROSIB719.56 _ ARTHR

Lia lCo-9 Codee wdh narra0w diagnosislas) tor oNer allowed

fanHlrwne b4ing traatad
OSTEOAR'PHROBIS OF 1R1E6715.36

716.16 TRAUNATIC ARTHRO9ATNY iD7E6

Data of last exam or treatmenl

03/29/09

Next appolMment date

07/13/2000

Dlsebflity datas due lo ete work r®lated lniuY/disaese

From To

06/05/2006 STIId. DISAELBD

Reldm 10 work date

09/01/2009 n ANUal Eattmated

The IoOOVAng egniral rmdings are the bask for mY roeommendallons; Subjeoliva

objeedve

Has iplork a, ch
desp^ eoon nu^ing

ate
d (or mhabglutlve inlerventkm? (Maxim m Medlcal Improrom4nl) tr Yee ^Noalt ye ®Le da

expected

it no. indirate any baMers prevenling
nortnal recovery, or rosdmm medical iepnrvemenl.

Attaeh an addldonal sheet if nacessary.

p01. nwnwn rnvrrm»A. MLDICAL IMPROVBt46NT
inel m^^ %

Is Om injured wodur,
a candidate tor voca0onal rehab01ta0on services foweing on retum to work?

Yes 6Z No Please explaln:

knowiedga. I am aere that any person who knowinglY
I cergfY that the above infomsation is cwrrect to the besl of my ent asmakes a false etatement, misrapresentatlon, concealment of faet or any other act of traud to obtaln paym Provlded

not
by BWC or who knoinneSe criminalpayment

roJs'ons be pun hed
person is flne or i pr sonment r both, ny edminal proseeugon

and may, under app p

Physlelan of record name

VINCBWT a. MkOVITS
City

STRUTHERS

9-d?gk 21P Code

44471-1194

Date

7/®/09



YOUNGSTOWN SERVICE OFPICL
242 FEDERAL PLZ W STE 200
YOUNGSTOWN OH 44 5 03-1 21 0

"Bettrr:Wa

Ted Strickland Marsha P. Ryan
Govemor Administrator/CEO
ohiobwc.com 1-a00-OIOOBWC

^-^"^YYC ^1GIJ^.R

08/19/2008

#BWNFVSQ
#LRB4932831045203#

LOUIS SCHIAV®NI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515-3902

Below is a copy of the letter sent to:

PATRICIA A ROUAN
208 MORRISON ST
STRUTHERS ON 44471-1720

Injuredworker. PATRIC IAARO
Claim number: 04-829452
Injury date: 05/24/2004
Claim type: Acciden^

08/19/2008

Date Mailed

Em r's name: MAHONING COUNTY
number: 35000001-0
number: 9430

The claim has been IOUS ALLOWED for the following medical condition(s):

821.21 FXSFEMOt E Body location Part of body
_ LEFT

823.80 FX TI LEFT
719.56 ART LE ` KNEE LEFT

The Ohio ,̂.^tre ^^kers' Compensation (BWC) has made the following
decision:

iled on 07/31/2008 by the injured worker is

peing ADDITIONALLY ALLOWED for the following medical

ip Hodp location Part of body

715.36 PREtEXnARTHRITIS LEFT KNEE LEFT
716.16 POST-TRAUMATIC ARTHRITIS LT KNEE LEFT

Medical benefits will be PCaid in accordance with the Ohio Bureau of

isrencourage

P

detoaforwardWtherinfor ationiaboveeto allehea

7

lthecarerker

providers related to this claim.

This decision is based an:

AJG z ,u z^08

1 BWC Use Only
14/06/08

m
m

^^^^ ^^



Ted Strickland Marsha P. Ryan

Governor Administrator/CED

ohiohveo.tam 14899-eH10BWC

-jfW VAVi+IO

the medical review performed on 8/18/08 by James H. Rutherford, M.D.

Ohio law requires that BWC ailow the injured worker or employer 14 days
from the receipt of this order to file an a^P4^day appeale eriodemay beer
and emploYer agree with this decision, the
waived. Both parties may submit a signed waiver of appeal to BWC. The

q

officet fOr Waiver
can iogponato(wwwrohiosbwcVcom^select Injuiedrworker,sthence

r ^ ^Vr °w
4ul1Yl. vu a ^.... eer
If the injured worker or the empioyer isa e.._ is ^er
maY file an appeal wthin 14 days of r ^ rnet

is 4

ŵfiled with the Industrial Commission of Ohio (IC), either a
following IC office:m or at the

at www.ohioic.co IC YOUNGSTOWN DISTRICTrp^ ^'•

YOUNGSTOWN OH 44503-12

any furth
er cIu e on ntact

are ttlisted belowing titht srvicespecialliecams se

OTICE
A
WRITTEN AP IS RENIVED WITHIN

VINGSCII THIS NRECEIDAYSOF14

KIMBERLY D
YOUNGSTOWN SERVICE OFFICE

12100T45034UNGSTOOHY

Claim number: 04-829452

CC:
MAHONING COUNTY
OUIS SCHIAVONIL
MAHONING COUNTY PROSECUTORS OFC

rm
•

-%WVfNFKk

A z
(11

a>=X
'Numbr: 330) 797-5034

-0596

r==
p^er; (866) 457 r

e=

2 i4%06%oenly page



MD PAC^ 02
08i10/2008 14:16 6142211«d J^^ ^

Claim Number:Servioe OMee
-829452Youngstown 04

pate of tn^ury:tn,u►ed wortcer's name: o5-a4o4Patricia Rouan
Allowed eonditlons: CLOSED FRÂCTI'RE LBFT FEMORAL CONDYLE CLOSRD FRACTURE LEFT

T'IBIA. AR7T^t®fl$RO5iS LEFT KNEE.

-n,e attsch®d cialm is beino referred to

Anelysis:

y.^Lw1Lnsth.'id'

The medicai records indicate the date of injury was May 24, 2004. The medicai reoords inClude a
report, dated April 17, 2007, which described Ms. Rouan as being 52 years old. The history stated
that, at the time of the injury, she tripped over a lap-top and fell, sustaining a closed fracture of the
distal left femur and the proximal lateral tibial plateau. She was adrritted to the hospital and had an
open reduction intemai fixation of the left distal femur. She had the hardware removed approximately
flve fnonths after the surgery. She underwent manipulation under ariesthesia of the left knee

et rn to ^ because 'herfjob
dysfuncti nsregarding her left knee. She had not beeni able to pain
required a fair amount of walking and stair dlmbing. She had a history of seizure dlsorders. She

She was employed as a home day carea scate of 109 .onher left knee asdescribed the pain Ininspector and worked for the County and the State of Ohio. X-rays were taken, which showed
tricompartmental osteoarthrifls of the left knee invohring predominantly the patetlofemorai component
and the lateral component. There was ar8fact In the distal left femur consistent with the hardware
removal sites. Dr. Walker gave the opinion on reading the MRI that there was ioss of the anterior
cruciate ligament. He described trioompartmental osteoarthritic changes throughout the knee of a
fairly signtficant nature. The anterior hom of the lateral meniscus showed some degenerative
changes and there were subtle changes conslstent with a tear of the mediaj meniscus. There was
full extension, wittt 130° of flexion ot the left knee. There was a miidly positive anterior drawer sign.
There was no signiticant eBusion. The diagnosis was asteoarthrtis of the left knee. Dr. Walker gave
the opinion that this was brought on as a result of the traumatic injury almost three years ago. He
thought ihat the only solution to tenefit this woman would be a total left knee reeonstruction. He did
not believe that artttroscropic surgery would be of any value.

Conclusion:

The opinions are given with a reasonable degree of inedicai probability. I have reviewed all of
the available medical records and accept the clinical findings of the examining physicians in regard to
the allowed conditions In ihis claim as described in the medical records. The Official to all reŝ onses.

ui elines, 2008 Edition is also used as reference. The Mliler criteria were applied R

Questions:

Based on your review of the medical documentation and consfder^tlon of the hlsto of the lndustrial

PACE 1A ° RCVD AT 811811008 2;16 A2 P!6 (Eastetn CayigM Timej' SVR WCF1<PD 111' DNI8,12619 `CSIID 611?l11260' DURATION ^mm•ss):82-08

^ev® af uasraoaa z•4n-9a wx ^me® oawgraTane]' SVR:IMGFXPD]fI8 • DMS:16156R71 • cme: • DURATION Imm-ss):oo•uo

on 08-11-08 b Chuck G.

PHYSICIAN REVIEW



08/18/2008 14:16 6142211260 J4M6S RLmfRFORD hID PAGE 83

August 18, 2008
Patrioia Rou®n

452
Page2ol2

injury, please give your opinion, based on a reasonable degree of rrodical probabiiity, the following:
(1) Does 1W sufh:r trom the condition of AGGRAVATION PRE-EXISITNG ARTHRITIS LEFT
KNEE AND POST TRAUMATiC ARHTRITIS LEFT KNEE? Yes. A CT scan, done on May 24,
2004, showed a fracture line through the intracondylar fossa extending to the mediai condyle. There
was a depressed fracture of the postedor aspeci of the laterai plateau of the proximal tibia near the
rrmid-pant. There were scattered degenerative changes. There was narrowing of the patellofemoral
joints faced with jotnt effusion. This would indicate that the pdtient did have sortx pre-existing
degenerat'rve change of the left knee, but the majority of her problems, at the present Gme, are due to
post-traumaW arthritis of the left knee with the fractures extending into the knee joint.

(2) iNhlch If any o4 the oondiNon(s) referenced In #1 above were;
(A) Directly caused by the Industrial injury - None
(B) Aggravated by the fndustrlal injury - li is my opinion that only the "aggravafion of the pre-
existing arthritis of the left knee" should be considered as an aggravation or pre-existing condition.

or
(C) Caused by a flow-through from the lndustrial Injury? It is my opinion that the eondition of
post-traumatic arthritis of the left knee should be oonsidered as a flow-through condifion from the
claim allowances, which Include fractures, which extended into the knee joint. Did a condition
recognized In the claim cause the requested condition to be aggravated or occur? Yes. The

current claim allowances caused an aggravation of the pre-etasting arihrRis of the left knee and as a
flow-through condition post traumatic arthritis of the left knee. Please disouss the mechanism of

Injury In your response. See the history above. At the fime of her injury, Ms. Rouan tripped over a

iap-top and fell onto her left knee.

Physician's Name Date I Time

.James H. RutheFlord, M.D, FAAOS. August 18, 2008

Ph an's Signre:

t3iVCAD21 (Rev. 7201)
0-21

PFI]'SICIAN REVIEW

PAGE013'RCVDATy181200B2,16;5lPl8^asbm DayigiBTimep SVR;WGFXPDIN'DNIS,12410`CSID:6142211260`DURA110N(mm3s};0248
-Page, ^-9



MOTION

INSTRUCTI®NS:
• TIiPf tum B bbe ussd by ft inpned vmdW or ampbpar andlor tlwi'x aulAOriagd vapnmaWes to request a dea9ion by the Bureau of Workers' Comperuation or ft Industrial

CpmnNsicn yhatwmrotye aamprNW tluough any otAar brm or applxa6on.
• This form b NOT TO BE USED BY HEALTH CARE PROVIDERS OR MANAGED CARE ORGANIZATIONS. Heatlh Caie Pmdders or Managed Care Organiatim mst use form C-9,

PhysdanS RequasP forMe" Servfce or RemnmarMaHon lorAddifionel CondAioas fm Indusaial Mjury or Occepelional D'sease.

• Pmaf mrat be aubnkad wilh ft foim.
• The app6wnt must mail a copy of tha Nbtion b ft opposile party andlortheir auMrized repmwnubve arnd shan indicate ftt a copy has been maibd by signioq

CarSfiate of Samice bebw.

laim numbar

tnrv'^'^ar °'^'e
C

04-829452
Patricia Rouan

Saeetaddreu Ciq Stab 9tligdZlPcoda

208 Morrison Street Struthers OH 44471

This MOTION is a uest to consider the follovdn :

Now comes the claimant and resnectfullv reauests that her claim be amended to include a?eravation of nre-
existinQ arthritis left knee: and vost-traumatic arthirits left knee.

In support of this M0TI0N, the fallowing evidence is induded' (identiN affidavits medical records or other documentel

Report and office notes of Dr. Raymond B®ni€ace.

CERTIFiCATE OF SERVICE;1I pefply that I have served a copy of this Motion on all partles and representatives to the daim.

Signed Datesigned Julv28.2008

hawn R Muld ey, Injured Worker's Representative

® Injured worker q Employer ®Authorized Repres®nla6ve []CEOIAdministrator of Bureau of Workers` Compensafion

DiaMr>buBar: Onpinaf- Claan Fie Copies-aa needed

BWC-1208 (Rev. 3/182002)
C-86 . ^ ^Page



BONIFACE OR'i HOPAEDICS INC.
835 MCKAY COURT RAYMOND J. BONIFACE, M.D.

SUITE 100 THOMAS S. BONIFACE, M.D.

BOAADMAN, OHIO 44512 JAMS E. BONIFACE, M.D.

July 17, 2008

Attorney Shawn Muldowney
87 Westchester Dr.
Youngstown, OH 44515

Re: Patricia Rouan

Dear Mr. Muldowney:

In response to your letter of June 25, 2008, detailed evaluation is as reflected in
my office note from May 16, 2005. In addendum, I would note that Patricia
Rouan did have evidence of osteoarthritis in the left knee that pre-existed her
knee injury of May 24, 2004, however industrial injury did aggravate the
underlying arthritis with additional post-traumatic arthritis that is directly related to
the injury of May 24, 2004.

Sincerely,

^^ J^ 4 j! ^:

Raymond J. Bo ifaceM.D./drw

cc: Copy of written addendum office note

'e 3'PHONE (330) 758-4399 FAX (330) 758-8995 pap



PatriciaRouan Oq•ftqq^L
05/1612005

Since last seen, she went to the emergency room because of knee pain, had an
injection of pain medication. She says she is doing her exercises at home. Continues to
use a knee brace and a cane.

On examination of the knee, there is no effusion. She is apprehensive and
guarding, as usual. She is able to straight leg raise with a weak effort. Only able to
tolerate flexion to about 80 degrees while supine, limited, at least in part, by her
guarding.

MRI of the left knee showed post-traumatic fracture changes and significant
patcllofemoral degenerative changes, but no meniscal tear or other surgical pathology.

She has been treated by Dr. Toth in the past for atthritis. Took a medication that
may have been LJltram. Suggest that in place of her ibuprofen, she may try Voltaren 75
mg b.i.d. with meals and GI precautions.

She had an independent medical evaluation that agreed with the allowed diagnosis
of arthrafibrosis and agreed with the treatment to date. He also agrecd with my opinion
that having completed her most recent therapy without change, that she is now at
maximum medical improvement.

A functional capacity evaluation was suggested by the IME and this will be
pursued with Dr. Heldman to see whether she is employable in another position.

I discussed with Fatricia, as I have in the past, that the only remaining procedure
that could be applicable would be a total knee replacemcnt. However, the ]evel of her
arthritis in the medial and lateral compartments is not of appropriate severity, and given
her difficulty with rehabilitation issues, I would be concerned that she would not have a
satisfactory result.

In summary, it is VA my opinion that knee replacement is indicated at this time.
A new brace was fitted since her old one is wom. I recommended that she try the

Voltaren and that for further medication, she should discuss with either her familv doctor
or Dr. Toth. Since I have no other treatment to recommend at this time, she will follow
up as neezted.

cc: Dr. Heldman

Raymond J. Boniface, MD

^^^^ 6'^-

Z/7 •d OAR'ou Sn1nadOHINO aSbaINO 9 WdbE:Zl SOOZ Ol'ssP



'ane 9ndutrisl Commmiaion of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452 Claims Heard: 04-829452
LT-ACC-PE-COV

PCN: 2072891 Patricia A. Rouan

LOUIS SCHIAVONI
g7 WESTCHESTER OR
YOUNGSTOWN OH 44515-3902

Risk Number: 35000001-0

lbe

Date of Injury: 5/24/2004

Staff
This matterwas ato the0pro^/s0ions offOhio RevisedaCode Section Debra J.
McKinney, pursuant
4121.35(B)(1) on:

IC-2 App For Compensation Of Permanent Total Disability filed by Injured

Worker on 10/16/2007.
Issue: 1) Permanent Total Disability

rotices ivesiand the the
Compensation not less than 14 days prior to this date, and the following

were present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker and Muldowney

APPEARANCE FOR THE EMPLOYER: Phillips
APPEARANCE FOR THE ADMINISTRATOR: N/A

It is the finding of the Staff Hearing OffLcer ^tYlat
E'th^Em^ ^OXIMAL

allowed for: CLDs® FRA^E ^ ^A
TIBIAL PLATEAU; ARTHROFIBROSIS LEFT KNEE.
DISALLAWED FOR: tMJOR DEPRESSION-RECURRFliT. SEVERE•

d_ ^-- vt th2 S+w'.FF Yearina

After fuli consideration of the isbue, it lication filed 10/16/2007, for
®-f-ficer that the Injured Worker's IC-2 App
Officernfinds thatl DisabilitY worker ia s^capable ofiperformingtsust.aiwedn9

remunerative employment.

This decision is based on Dr. FlangaYarab's/11/19/2007treportpas well as
physical strength rating report. Dr .
an analysis of the injured worker's normedical disability factors.

condFtionsanindhcated that the injured worker has1/reached8maximumemedicald
improvement for each of the allowed conditions. Dr. Flanagan furtherthethat
cratinSg work meansnexertin9ruPrt°s

ten pounds of force occasionally (occasionally: activity or conditionamo
exists up to one-third °fthe vity or acondittonl®xists oneuLhird torce
frequently (frequeotly: acti ush, pull, or otherwise move
two-third of the time) to lift, carry, P
walking are msedentaryyifnvo ve

orsstandig forkbrieflperiodstof timet oJ bse

er{ter9aaaresmetainDrarFlanagan a
d l olopinedsthatltheainjured workerehastary

22X whoie-person permanent partial impairment with respect to the allowed

conditions.

ph/ph

PTDOENY , Page 1



'ine Imlustrisi Cam®ission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452

Dr. Yarab, who examined the injured worker on 11/19/2007 for the allowed
conditions, indicated in the 11/19/2007 narrative report that the injured
worker is capable of performing sedentary to light work. The parameters of
sedentary work have been set forth in the previous paragraph. Light work
means exerting up to twenty pounds of force occasionally, and/or up to ten
pounds of force frequently, and/or a negligible amount of force constantly
(constantly: activity or condition exists two-thirds or more of the time)
to move objects. Physical demands may be only a negligible amount, a job

should be rated light work (1) when it requires walking or standing to a
significant degree; or (2) when it requires sitting most of the time but
entails pushing and/or pulling or am or leg controls; and/or

(3) when the

job a
ppushi

re
nqguand/or
ires ratetpace

oughethe
nta

iwei
ling

materials is negligible. Dr. Yarab also opined that the Injured worker has
an 8X whole person permanent partial impairment with respect to the allowed

conditions.

Therefore, based upon the opinions of Or. Flanagan and Dr. Yarab, who
examined the injured worker for all of the allowed conditions of the claim,
the Staff Hearing Officer concludes that the injured worker is capable of

ured s
taine

d anonam d^icalydisability factors isunecessary^ysis of
t
per
hefi

rmin

The injured worker is 53 years of age and has a high school education with
some college. Per the injured worker's IC-2 application signed by the
injured worker on 8/21/2007, the Staff Hearing Officer finds that the c
iojared worker has

dtoathe injuredeworker's
read,

math. Also, pursuant
worker's work history consisted of the following job. From 1986 throug

h

2004, the injured worker worked as a social worker in the Social Services

field.

The Staff Hearing Officer finds that the injured worker is 53 years of age,

which is considered to be a person of middle age. In analyzing this

factor, the Staff
Hearing Officer finds that this is a positive factor in

the injured worker's potential for re-employment. The Staff Hearing
Officer finds that the injured worker has approximately 12 years in the
work force predicated upon an average retirement age of 65 years of age.

The Staff Hearing Officer finds that^the injuied oo*kerT^ eS+^ffiHearinalso

a positive Tector in her putent7a, ,^r ,^ "°p•"a••^

f
iH
nd s

ein
i njure

wlnkadditioo,athe
school

Penn-Ohio College and received some courses in business administration
based upon her testimony at hearing. The injured worker indicateThehStaffe
did not receive her degree based upon her testimony at hearing.
Hearing Officer finds that this level of education provides the injured
worker with the necessary skills to obtain basic, entry-level work.

The Staff Hearing Officer also finds that the injured worker's work
experience is a positive factor in her potential for re-employment. The

injured worker work®d as a home anjuredeworkercisrunableato return torthis
Social Services. Although,former posiLion of employment, this work experience provided her with
decision making skills and interpersonal skills that would be beneficial in
other areas of employment. In addition, the Staff Hearing Officer finds

employment with dSocial
worker 1986 throghb2004.upBasedrupoo these

positive work characteristics, the Staff Hearing Officer finds that the
injured worker's work experience is a positive factor.

The Staff Hearing Officer finds that all of the injured worker's
non-medical disability factors are positive in her potential for

performeorfc

fi nds
occupati

that
b
injur
aseded

worke
re-emplocyment.
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Claim Number: 04-829452

upon these positive non-medical disability factors. The Staff Hearing
Officer concludes that the injured worker's non-medical disability factors

favor re-employment.

Therefore, based upon the report of Dr. Flanagan, which indicated the
injured worker can perform sedentary work, Dr. Yarab's 11/19/2007 report,
which indicated that the injured worker can perform sedentary to light
work, and the overall positive analysis of the injured worker's non-medical
disability factors, the Staff Hearing Officer finds that the injured worker
is capable of performing sustained remunerative employment and is not

permanently and totally disabled.

All evidence contained in the record has been reviewed and considered.

Typed By: ph Debra J. McKinney
Date Typed: 04/11/2008 Staff Hearing Officer
Date Received: 10/16/2007
Findings Mailed: 04/16/2008 IIectmeitally s9Bned by

Debra J. McKinney

rties and representatives listed below have been sent this record of
The pa

^njurediworkerloryemplareoyer,
not pleasa notify d the PIndustrial e Commission,the

04-829452
Patricia A. Rouan
208 Morrison St
Struthers OH 44471-1720

Risk No: 35000001-0
Mahoning County
21 W aaardman St Ste 200
Youngstown OH 44503-1416

ID No: 12489-90
Louis Schiavoni
87 Westchester Dr
Youngstown OH 44515-3902

ID No: 1672-80
i4ahuning YVUI,ty P'- "c-t"^'
Attn: Elizabeth M.^Phillips
21 W 8oardman St Ste 600
Youngstown OH 44503-1426

ID No: 4000-05
***BWC - DWRF Section***
30 W Spring St
Columbus OH 43215-2264

BWC, LAW DIRECTOR

NOTE: INJURED WORKERS, EMPLOYERS, AND THEIR AUTHORIZED REPRESENTATIVES MAYISSIoN
SITEEATTH^EIwR h^oicV Ecom.IMONCEFON THE HOMERPAGE OFETHEDW®RSITECOPLEASE CLICKHAVE

OBTA^NED A N PASSWORD, TYOUISHOULDTBENABLERTO®ACCESSGYOURAACTIVE CLAIM(S).

ph/ph
Page 3
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RECORD OF PROCEEDINGS

Claim Number: 04-829452 Claims Heard: 04-829452
LT-ACC-PE-COV

PCN: 2061151 Patricia A. Rouan

LOUIS SCHIAVONI
87 WESTCHESTER DR
YOUNGSTOWN OH 44515

Date of Injury: 5/24/2004
Risk Number: 35000001-0

APPEAL filed by Injured Worker on 07/10/2006.
Issue: 1) Request For Temporary Total

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it is ordered that the Appeal filed 07/10/2006 by the
Injured Worker from the order issued 07/05/2006 by the Staff Hearing
Officer be refused and that copies of this order be mailed to all

interested parties.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS

CONTAINED
WITHIN OHIODAYS

EXTENT
II SUBJECTTHE TO C THE T LIMITATIONS P

LEAS

RECEIPT OF THE ORDER REVISED
CODE 4123.512.

Date Reviewed: 07/14/2006 ,.
Typed By: bb

^. nPuaxeiaaCnm

Date
Typed: 07/14/2006 Staff Hearing Officer

006Findings Mailed: 07/18t2 plxtmniwIly siSnev by
J. Itnwnenackee

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

04-829452
Patricia A. Rouan
136 Morrison St
Struthers OH 44471-1707

Risk No: 35000001-0
Nahoning County
21 W Boardman St Ste 200
Youngstown OH 44503-1416

JUL 2 J 2oDs

ID No: 12489-90
Louis Schiavoni
87 Westchester Dr
Youngstown OH 44515

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 W Boardman St - Suite 600
Youngstown OH 44503-1426

BWC, LAW DIRECTOR

SHREFUSE bb/bbte
page -:^ ^

.ou o.s.aa vawia.^
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9Le Indaclrial L:ommissiom of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452
Claims Heard: 04-829452

LT-ACC-PE-COV p^^y p'ry

l7PCN: 2061151 Patricia A. Rouan C g^lll9LJIlNS

PATRICIA A. ROUAN
1S6 MORRISON ST
STRUTHERS OH 44471-1707

JuL 0 5 2006

IVIAILE®

Risk Number: 35000001-0
Date of Injury: 5/24/2004

This claim has been previously allowed for: FRACTURE FEMDRAL
CONDYLE-CL.OSED, LEFT; PROSIMAL TIBIAL PLATEAU FRACTURE, LEFT;
ARTHROFRIBROSIS OF THE LEFT KNEE. DISALLOWED: MAJOR DEPRESSION, RECURRENT

SEVERE.
This matter was heard on 06/28/2006 before Staff Hearing Officer C. Hudzik
pursuant to the provisions of Ohio Revised Code Section 4121.35(B) and

4123.511(D) on the following:

APPEAL of DH0 order from the•hearing dated 05/25/2006, filed by Injured

Worker on 06/06/2006.
Issue: 1) Request For Temporary Total

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following

were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: injured Worker, Ms. Fox
(Injured

Worker's Cousio), Atty. Muidowney ips

APPEARANCE FOR THE ADMINISTRATOR: No

Phill ips

The order of the District Hearing Officeery o±omVyuc.hear^in9
T
C
-
dYVe^ '
------.. +cta

l15%L5%LUl)6, is affirmed. ihereiure,
Oisability Compensation, filed 03/02/2006, is denied.

ofeTemporary
Staff foratheoperiod fromr01/05/2006nt

through 06/28/2006, the date of today's hearing, as the Injured Worker has
failed to demonstrate that the period of disability was actually
temporarily and totally disabling and independently attributable to the

allowed conditions in this claim.

By way of clarification, the Staff Hearing Officer finds that the

ori conreachedlaylevelwof maxamum medicalhimProvement^.e H

previ
weversliubsequent tove

that lowed conditi

aarthrofibro
finding Itdisifound that the current request forf

compensation is predicated solely upon this newly allowed condition of

arthrofibrosis.

ffi
dem nstrateebyia9p^ep

conc
derancel

ud
ofethe

s
ofiled to

actual
tall

asmallegedtote^ledStafflHearing Officeryconcludesithat t

d
heoe nditionaofin9

arthrofibr evelimprovementsand thehInjuredkWorker has failedtto dem nstratexbyua medical

nreponderance of the evidence that thi s condi
tHear
ion

Offi
once

temporarily and totally disabling.

SHO1
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The industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452

this conclusion, relies upon the 05/16/2005 office visit note of Dr.

Boniface, M.D., the physician of record at that time, who opined that the

condition of arthrofibrosis of the left knee was at a level of maximum

medical improvement.

The Staff Hearing Officer concludes that the Administrator's authorization

of the change of physician and the one time visit with a pain management

specialist subsequent to said opinion of maximum medical Improvement, does

not constitute new and changed circumstances sufficient to warrant a

conclusion that the conditon of arthrofibrosis has once again become

temporarily and totally disabling.

Accordingly, the Injured Worker's request for Temporary Total Disability

Compensation is denied.

All evidence contained within the record vas reviewed and considered in

rendering this decision.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at ww.ohioic.com or the Appeal

(IC-12) may be sent to the Industrial Commission of Ohio,

Youngstown District Office, 242 Federal Plaza W Ste 303 Youngstown OH 44503

Typed By: dgw
Date Typed: 06/28/2006

Findings Mailed:

^
C. Hudzi
Staff Hearing Officer

The parties and representatives listed below have been sent this record of

proceedings. !f you are not an authorized representative of either the

injured worker or employer, please notify the Industrial Commission.

FI1li^l
f^^

04-829452
Patricia A. Rauan
136 Morrison St
Struthers OH 44471-1707

Risk No: 35000001-0
Mahoning County
21 W Boardman St Ste 200
Youngstown OH 44503-1416

10 No: 12489-90
Lauis Schiavoni
87 Westchester Dr
Youngstown OH 44515

JUL 0 5 2006

MAILED
ID Na: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 W Boardman St - Suite 600
Youngstown OH 44503-1426

BWC, LAW DIRECTOR

SNO1 Page 2
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The ]nduslriel CommitSion of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452 Claims Heard: 04-829452
LT-ACC-PE-COY

PCN: 2061151 Patricia A. Rouan

PATRICIA A. ROUAN
136 MORRISON ST
STRUTHERS ON 44471-1707

Date of InJury: 5/24/2004

FINDINC^ +<:: ^ ===
MAY 2 7 2006

Risk Number: 35000001-0

This claim has been previously allowed for: FRACTURE FFIKNIAL
CONDYLE-CLOSED, LEFT; PROXIMAL TIBIAL PLATEAU FRACTURE, LEFT;
ARTHROFAIBROSIS, LEFT KNEE. DISALLOWED FOR: MAJOR DEPRESSION
,RECURRENT SEVERE.

This matter was heard on 0S/25/2006 before District Hearing Officer John D.
Gibbons pursuant to the provisions of Ohio Revised Code Section 4121.34 and
4123.511 on the following:

C-84 Request For Temporary Total Compensation filed by InJured Worker on

03/02/2006
Issue: 1) Request For Temporary Total

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Schiavoni, Injured Worker and Daughter

APPEARANCE FOR THE EMPLOYER: Phillips
APPEARANCE FOR THE ADMINISTRATOR: No one

it is the order of the District Hearing Officer that the C-84, filed
3/2/06, is denied.

The District Hearing Officer finds that the basis for the injured worker's
request for temporary total disability benefits is the newly allowed
condition in the claim of ARTHROFRIBROSIS LEFT KNEE. The other allowed
conditions in the claim having been found to have reached maximum medical

improvement in 2005.

The District Hearing Officer finds that based on the 5/16/05 office note of
Dr. Boniface who was the physician of record at the time, that this
condition had reached maximum medical Improvement as of that date.

failed
Therefore ,

to
the

t evidence of new 0 and c changed
find

s circumstances uwarranting tiie

resumption of temporary total disability benefits.

In so ruling the District Hearing Officer relies on the 5/16/05 office note

of Dr. Boniface.

A11 evidence either on file or adduced at hearing relating to this issue
was reviewed and considered.
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The Industr7al Commi4ioe of Ohio

RECORD OF PROCEEDINGS

Claim Number: 04-829452

(IC-12) may be sent to the 1242sfederal Plaza iWnSte 303 Youngstown OH 44503Youngstown District Office, ^

Typed By: hlb
Date Typed: 05/25/2006
Date Received: 04/21/2006
Notice of Contested Claim: 04/20/2006
Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. if you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

04-829452
Patricia A. Rouan
136 Morrison St
Struthers OH 44471-1707

Risk No: 35000001-D
Mahoning County
21 W Boardman St Ste 200
Youngstown OH 44503-1416

DHOSFCT2

ID No: 12489-90
Louis Schiavoni
87 Westchester Or
Youngstown OH 44515

ID No: 1672-80
Mahoning County Prosecutor
Attn: Elizabeth M. Phillips
21 W Boardman St - Suite 600
Youngstown OH 44503-1426

eWC, LAW DIRECTOR

Page 2 hlb/hlb
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'llie Industrtal Commission of Obiu

RECORD I OF PROCEEDINGS

Claim Number: 04-829452
LT-ACC-PE-COV

PCN: 2051181 Patricia A. Rouan

PATRICIA A. ROUAN
136 MORRISON ST
STRUTHERS OH 44471-1707

Claims Heard: •04-829452

Date of In,fury: 5/24/2004 Risk Number: 35000001-0

This claim has been previously allowed for: FRACTURE FEMORAL
CONDYLE-CLOSED, LEFT; PROXIMAL TIBIAL PLATEAU FRACTURE, LEFT; MAJOR
DEPRESSION, RECURRENT, SEVERE. I

This matter was heard on 07/18/2005 before Staff Hearing Officer Elizabeth
Burkhart pursuant'to the provisions of Ohio Revised Code Section 4121.35(8)
and 4123.511(D) on the following:

APPEAL of DHO order from the hearing dated 06/02/20Q5, filed by Employer
on 06/20/2005.
Issue: 1) Additional Allowance - MAJOR DEPRESSION, R€CURRENT, SEVERE

Notices were mailed to the in,jured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date; and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Mr. Muldowney
APPEARANCE FOR THE EMPLOYER: Ms. Phillips
APPEARANCE FOR THE ADMINISTRATOR: No one

The order of the District Hearing Officer, from the hearing dated

D6/u212005, is vacated. 7herefore, the C-66, fiied 4-4/05, is denied based
an the 3/3/OS report of Dr. Byrnes, and his opinions fontained therein, and
is based fuFther on the claimant`s extensive, severe eait medical history

of psychological problems, including a six and a half=month hospitalizaton
in 2002-2003, and multiple prescriptive medications tpken through to the
date of in,lury. Therefore, this claim is disallowed for the condition of

"MAJOR DEPRESSION, RECURRENT, SEVERE" as being causally unrelated by either
direct causation or aggravation.

An Appeal from this order may be filed within 14 days;of the receipt of the
order. The Appeal may be filed online at www.ohioic.Fom or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Youngstown District Office, 242 Federal Plaza W Ste 303 Youngstown OH 44503

Typed Bye sas
Date Typed: 07/18/2005

Findings Mailed:

ET abeth Burkhart
Staff Hearing;0fficer

FINDINGS
JUL 2 0,2005

MAILED
Page 1 sas/sas

Page Li 1
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Claim Number: 04-829452

^

lti The parties and representatives listed below have beep sent this record ofh ^N eproceedings. If you are not an authorized representative of either t
i i on.ssinjured worker or employer, please notify the industrial Comm

Cv 04-829452 ID No: 12489-90
! - '

Patricia A. Rouan
.Louis Schiavan

136 Morrison St 87 Westchester;Dr

Struthers OH 44471-1707 Youngstown OH 44515

Risk No: 35000001-0 iD No: 1672-80
'7• Mahoning County
y ProsecutorMahoning Count

® 21 W Boardman St Ste 200 Attn: Elizabeth M. Phillips

Youngstown OH 44503-1416 21 W Boardman $t - Suite 600
Youngstown OH d4503-1426

BWC, LAW OIRECTOR

(SHO1 - 5H0 Appeal - Rev. 4/10/02)

Page 2

FINDINGS
JUL 2 0,2005

MAILED
sas/sas
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04-829492
g- 28ag 9'4dAM MAHONfNG COUNTY HUMAN RESOURCES

No•3588 P. 8

sg a -z.-/ -7o -y -

^ERS p^® ^b^c Employees ltetirement System
277 Eact Towv Street Celambog, Oh'o 4121S-4642 1-900-222-PERS (7377) w+.a.open org

Jnne 9, 2005

M8. Patricia A Rodlffil

1361vlorriscn St
Steuthees ®H 44471

301-54-5047

wk- wrp:mz^^
74n n wed n. tlmM; x^wet w o^AC

Dear brs.lto,►)tn:

The offective date of your dissbility ret3aement bene5.ts is Febrnary 1, 2005.

The effecHve date of yonr health care covaage is June 1, 2005.

If you bave any qnestions, please feel fcee to contact one of our Cuatamer Setvi®o

Representatives at 1-800-222-7377,

Diasbility Retiremeut Unit

so
cc: Mahoning County

RBCMVED

JUN 1J 2005
Igee®®inY d.y Awr.,w

-D"Un•

y3pAGED9"RCVDAT919@00910:4^JOAM^as^mDayO^tTime''SVR:NIGF'%FDM1'DNIS:1d45641i1'CSID:3307802007"DDRATIONp3sj:O64d Page
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u, Claims Heard:
Claim Number: 04-829452

a; PCN: 2051181 Patricia A. Rouan

N
1,
P>

^

PATRICIA A. ROUAN
136 MORRISON ST
STRUTHERS OH 44471-1707

04-829452

Date of Injury: 5/24/2004 Risk Number: 35000001-0

or er.
(IC-12) may be sent to the Industrial Commission o /lf
Youngstown District Office, 242 Federal P W e 30 ou wn ON 44503 .

T
ChONOYLEaCLOSEDbLEFTPrPROXIMAL TI

allow
BIALePLATEAUFFRACTUREF^LEFTL

This matter was heard on 06/02/2005 before,District Hearing Officer John D.

4127^511poos the tfollowinprov

isions of Ohio Revised Code Section 4121.34 and
Gibb

C-B6 Motion filed by injured Worker on 02/04/2005. , SEVERE

Issue: 1) Additional Allowance - MAJOR DEPRESSION, RECURRENT,

were mailed to the injured worker, the employer, their respective
iOn

representatives and the Administrator of the Bureau of Workers' CoTesenttfor
not.tess than 14 days prior to this date, and the following were p

the hearing:

APPEARANCE FOR THE INJURED WORKER: Muldowney
APPEARANCE FOR THE EMPLOYER: Phillips
APPEARANCE FOR THE ADMINISTRATORe no one

by Injured Worker o0 02l04/2005 Ns gr
rin

anteditoethehextent of
-86

thi
M
soorder

tion

the merits, eounsel for the In.lured Worker
Prior

e^_. to ,_ aany nn wa.
arguments on

nranted leave to amend their MothaSE
VEMtcondttion

'- requested was AGGRAVATION MAJUR DEPRESSION, RECURRENI
being

The District Hearing Officer allows the claim for the following

condition: MAJOR DEPRESSION. RECURRENT,

in so ruling the District Hearing Officer relies on the reports of Dr.
DeRosa dated 1/5/2005 and 5/24/2005; the report of Or. Chiarella dated
3/8/2005; and the report of Dr. Nallurl dated 4/15/ZOOS.

All relevant evidence on file or adduced at hearing relating to this issue

was reviewed and considered.

An Appeal from ea^s may be filede o
filed
nline atthwww.ohioicYcom orethecAppeal

f the

d The App f Ohi

Typed By: sdm
Date Typed: 06/02/2005
Date Received: 04/28/2005
Notice of Contested Claim: 04/26/200
Findings Mailed:

-page
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Claim Numberc 04-829452

ra
^•

The parties and representatives listed belov have been sent this record of
ngs. It you are not an authorized representative of either the

proceedings.worker or employer, please notify the Industrial Commission.

d) ID No: 12489-90
04-829452 Louis Schiavont

n

Patricia A. Rouan
136 Morrison St
Struthers OH 44471-1707

87 Westchester Dr
Youngstown OH 44S15

ID No: 1672-80
•N

19
Risk No: 35000001-0
Mahaning County

Nahoning county Prosecutor
Attn: Elizabeth M. PhilliPs

u

21 W Boardman St Ste 200
Youngstoron OH 44503-1416

21 W Boardnan St - Suite 600
Youngstoan OH 44503-1426

BWC, LAW DIRECTOR

(OHOSI - OHO 5elf-Insured - Rev. 4/10/02)

Page 2
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PERS ®hio Public Employees Retireanent Systern
277 EasrTorcn Strcct Columbua, Ohto 43215-4642 1 -800-222-PERS (7377) umw.operx.ag

May 18, 2005

Mr George Tablack Auditor
Mahoning County
120 Market Street
Youngstown OH 44503

Dear Mr. Tablack:

RE: Patricia A. Rouan
SSN: 301-54-5047

Code 2167.08
Nlx-n nplcing tdra^ gFr 41 e unn.l.v .+trim.
1Ala e uwvl m FAn^7F.vxrc anvnml in UPERL

Patricia A. Rouan's disability application has been approved by the Retirement Board on May 18,
2005 with the condition of a re-examination in one year.

We are awaiting certification of Ms. Rouan's tennination date from your office.

The receipt of this infonnation is necessary before we calculate and release her first disability

benefit payment.

If yon have aay questions, please feel free to contact one of our Customer Service
Representatives at 1-800-222-7377.

Disability Retirement Unit

nun

RECE[VET.)

MAY 2 3 2005
Mahoning City ..uwtut

^epmy

Pa.ge
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2099 9•44AM; MAHONING COUNTY HUMAN RESOURCES
No•3568 P. 9

IIA tSC, - ®Y-Saq LY sa

^ ^E ^ Ohio Employees ktetiremnt 5yste^n
277 6.aeTown Stme Columbus, Ohio 43215-4642 1-800-222-PERS (7377) wwwopers.org

N Febtuery 23, 2005
CE,RTIFICATtON BY PAYROLL ORFICER Code 2167.08

Mr George Tablack Auditor Wb- fteMY rl*- sm dw -0*- sbm
1Vlabenlng COUnty 7Aa M rcd o Wtad) yom aawnt m oPplS

120 Marknt Seseet Name: Mrs Patricis Rousn
YoungstownOH 44503 SS#:301•545047

Term Date: DR

D) ,
The marnber named above has Sled an apphcation for montb)y beaefiM The member indicates a
sarvice teanination date as shown above.

We request that the final tbree pay periods be cer4fied by the paytoll oiHcer. Retirement deduations
oerti5ed must be exaet; es6mated figmm are not acceptable and may result in a recalculation of the
peasiem amount. Any ebanges zegarding fwal deducaions or temmation date must be forwarded to
our office at the earliest poss)ble date.

Payment of accrued, but uaused siokleave, pecsonal leave, or vacation resaltiag in a lump-sum
paymeat is ooosidered tem)inal compensation and retiremeut deductions are uot to be witBbeld.

State 5na1 day for wbieh this amployee was oonl 2eaatod: ^r8105
CA ^-Name of position ftom which retired: o"^cwx. ^o]o^ Wow

The fiaal three pay psriods m be submittcd to OPERS for tbe above rsuned member ate as follows:

PAY • BF^1 DATE PAY _
•011010 RQ: It ..t

l U3

If the retirement dedaotion is latger or smaller than usual, please provide n evlanation.

Sigoa f Payroil 0fV= Reporting to OPBRS

Guskm
^•jep F-8S (7/95)

PIKEM

FEB2fl2W5
++WmmaCay Av. -

nrr.•4

ATB PERS R&'f1RBMENI' DEDUCTION

^^PACE919'RCVDAtM09919:43:90AM gastemD*ghtTimej'SVR;BBCFXPD^31'DNIS;144564R1'C51D:3997492687'DURATIDH^mmss):06dt Page
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