
BEFORE THE COMMISSION OF FIVE JUDGES
APPOINTED BY

THE OHIO SUPREME COURT

In re Judicial Campaign Complaint Case No. 1
Against Mark Davis

1. Introduction

GRIEVANT'S ANSWER BRIEF NOV 2 12011

CLERK OF COURT
SUPREME COURT OF OHIO

The facts in this matter are not in dispute. Respondent Mark Davis ("Respondent")

eamed a high school diploma from Ottawa Hills High School. Respondent proceeded to earn a

Bachelor of Science degree with a double major in Finance and Business Economics and a

double minor in French and German from Miami University on May 12, 1991. Respondent later

earned a law degree with a "Certificate in International Trade and Development" from the Ohio

State University Moritz College of Law on June 11, 1999. What is in dispute is whether a

candidate for judicial office can legitimately claim that these are six separate college degrees.

Respondent and his campaign committee highly touted his educational background in

campaign literature leading up to the November 8, 2011 general election for Judge of the Toledo

Municipal Court. Respondent's literature included such statements as "Best Educated," "earned

six degrees from Miami University and Ohio State" and "graduated with honors from Miami

University with degrees in Finance, Economics, French and German."

The reasonable person would not consider Respondent to have earned six college

degrees. More accurately, Respondent earned two college degrees, i.e., an undergraduate college

degree and law school degree. Respondent's statements were misleading to the electors and

general public. In his response and objections, Respondent claims that "major" and "minor"
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courses of study are degrees because they are referred to as "major degrees" and "minor

degrees." (Respondent October 21, 2011 letter, pp. 2-3; Respondent November 7, 2011

Objection to Findings, pp. 2-3). The terms "minor" and "major" before the word "degree" are

critical modifiers that change the entire concept of a "degree" to a lesser part of the overall

degree. The word "degree" when referenced by itself denotes the comprehensive degree that is

ea.med from a college or university. Additionally, the award of a law school certificate can not

be elevated to the status of earning an additional degree. For these reasons, the decision of the

Commission Panel should be affirmed.

II. Argument

A. Relevant Sections of Cannon 4

Respondent violated several sections of Cannon 4 when he and his campaign committee

misrepresented that he had earned six degrees from Miami University and the Ohio State

University Moritz College of Law.

Jud. Cond. R. 4.3(A) states that "a judicial candidate shall not knowingly or with reckless

disregard disseminate information concerning the judicial candidate, either knowing the

information to be false or with a reckless disregard of whether or not it was false or, if true, that

would be deceiving or misleading to a reasonable person."

Jud. Cond. R. 4.3(F) states that "a judicial candidate shall not knowingly or with reckless

disregard misrepresent his or her qualifications or other fact."

Jud. Cond. 4.3(G) states that "a judicial candidate shall not knowingly or with reckless

disregard make a false statement concerning the formal schooling or training completed by the

judicial candidate or a degree, diploma, certificate, scholarship, grant, award, prize of honor

received, earned or held by the judicial candidate."
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The Commission Panel was correct in its decision that Respondent violated these three

sections of Cannon 4.

B. "Reasonable Reader" Standard

Respondent argues, and Grievant agrees, that the "reasonable reader" standard must be

applied in this matter. (Respondent November 7, 2011 Objection to Findings, p. 4-5). In the

context of political speech, the Courts apply the objective standard of the "reasonable reader" to

detennine if the statement is false, which is the same analysis used in cases involving defamatory

statements. See, e.g., McKimm v. Ohio Elections Commission (2000), 89 Ohio St.3d 139, 143-

144. The Ohio Supreme Court has interpreted United States Supreme Court holdings to mean

that under the United States Constitution, courts assess the meaning of a statement from the

perspective of the reasonable reader-not from the perspective of the publisher of the statement.

Id. at 144. In this matter, the reasonable reader is the reasonable Lucas County resident, at

whom the campaign literature and advertisement were directed. See, e.g., SEIU 1199 v. Ohio

Elections Commission (10`" Dist. 2004), 158 Ohio App.3d 769, 777.

The Ohio Supreme Court noted, "If the law were otherwise, publishers of false

statements of fact could routinetyescape liability for their harmful and false assertions simply by

advancing a harmless, subjective interpretation of those statements." McKimm, 89 Ohio St.3d at

145. Stated another way, "A defendant cannot `automatically insure a favorable verdict by

testifying that he published with a belief that the statements were true. "' SEIU, 158 Ohio App.3d

at 778.

In the present matter, the "reasonable" Lucas County elector would consider a degree to

be the document that is awarded after a person completes a comprehensive four or so year

program at a college or university or three or so year graduate program. The "reasonable reader"
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would consider major and minors to be the primary and secondary courses of studies that one

completed in order to obtain their degree. Similarly, one would not consider a certificate to be a

degree unto itself. Certificates, awards, and similar accolades are routinely awarded in

conjunction with a person earning their degree. Respondent mislead the electors and general

public to suggest he was the "best educated" candidate when he in fact had completed the same

amount of education as would be required for any candidate for municipal court judge, i.e.,

completion of a college and law school program.

C. "Innocent-Construction" Rule

Respondent is essentially making the argument that the "Innocent-Construction Rule"

applies because of his interpretation that "niinor degrees," "major degrees," and "certificates"

could be considered degrees of their own. (Respondent October 21, 2011 letter, pp. 2-3,

Respondent November 7, 2011 Objection to Findings, pp. 2-3). Regardless, this is not a proper

application of the Innocent-Construction Rule.

The Rule is that "if allegedly defamatory words are susceptible [off two meanings, one

defamatory and one innocent, the defamatory meaning should be rejected, and the innocent

meaning adopted." McKimm, 89 Ohio St.3d at 146. However, an important caveat to the Rule is

that "[t]he rule protects only those statements that are reasonably susceptible of an innocent

construction." Id. "To construe a publication in an unreasonable manner in order to give it an

innocent interpretation is itself incompatible with the rule's requirement that words be given

their `natural and obvious meaning."' Id. (citations omitted).

In the present matter, Respondent is advancing a self-serving argument that "majors,"

"minors" and a "certificate" are elevated to the same thing as a degree in order to defend his

overstatements of his educational experience to be a more appealing judicial candidate.
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Respondent claims his majors and minors are college degrees based on the definition that a

degree is any "title conferred on students by a college, university or professional school on

completion of a program of study." (Respondent November 7, 2011 Objection to Findings, p.2).

However, taking this definition to an absurd end, a person could claim that each three hour class

completed in college is a degree. Despite Respondent's strained, overly broad definition of a

"degree," the Innocent Construction Rule should not protect Respondent as his statements

overstated his educational background and were an intentional misrepresentation to mislead the

general public and are not reasonably susceptible of an innocent construction.

D. The Meanine of A Degree

Grievant's Exhibit A, from the National Student Clearinghouse, reflects that Respondent

has one degree from Miami University. It states "Degree Title: Bachelor of Science in Business.

..Major Course(s) of Study: Finance, Business Economics ...Minor Course(s) of Study: French,

German." Miami University is accredited by the Higher Learning Commission. The Higher

Learning Commission's Minimum Expectations within the Criteria for Accreditation is attached

and details the program requirements for a degree. See Exhibit B, p. 6. This states, "The

institution conforms to commonly accepted minimum program length ... 120 semester hours

credits for bachelor's degrees, 30 semester credits beyond the bachelor's for master's degrees, 30

semester credits beyond the master's degree for doctorates. . ." In Respondent's case, it is not

logical that credit hours he ea.med towards his bachelor degree would count towards additional

degrees.

Finally, it is just common sense that majors, minors, and certificates are not degrees.

Respondent chose to use the term "degrees" to imply he was the most highly educated candidate
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in the race for Judge of the Toledo Municipal Court. However, in reality Respondent had no

more college degrees than any other candidate in the race.

III. Respondent's Failure to Comply with Cease and Desist

On November 4, 2011, the Commission's Five Judge Panel issued an interim order that

the Respondent "immediately and permanently cease and desist from using campaign materials

that indicate the respondent has earned more than two college `degrees,' that his major or minor

areas of study are separate college `degrees' and that his Certificate in International Trade and

Development is a college `degree. "' Respondent claimed in his November 7, 2011 Affidavit that

"the undersigned states that even before said Order, campaign materials stating any reference to

the degrees has already ceased to issue." (Respondent's Affidavit, ¶4). However, this was not

an accurate statement.

As of November 7, 2011, three days after the cease and desist order and after he filed his

Affidavit, Respondent's campaign web materials and campaign Facebook page still contained

several references to Respondent earning six degrees from Miami University and the Ohio State

University. (See Grievant's Affidavit of Counsel for Grievant in Response to Respondent's

Affidavit). A candidate's campaign web site and Facebook page are two of the primary methods

that a candidate communicates with the electors and general public in the modem era. Both

sources could have easily been amended once the cease and desist order was provided to

Respondent. Respondent clearly disregarded the cease and desist order imposed by the

Commission's Five Judge Panel.

IV. Reauested Sanctions

In television ads and the distribution of thousands of pieces of printed campaign material,

Respondent misled the electors and general public regarding his educational experience during
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his 2011 campaign for Judge of the Toledo Municipal Court. Later, he blatantly disregarded a

cease and desist order and fiirther misrepresented to the Commission that he had ceased to

disseminate the misinformation. (See, November 7, 2011 Affidavit of Grievant's counsel). Due

to the fact that the false statements were widely disseminated to the general public, it would be

appropriate for the Commission to impose, at a minimum, a public reprimand against the

Respondent. This would be consistent with such cases as Disciplinary Counsel v. Cuckler

(2004), 101 Ohio St.3d 318, ¶11, in which the Ohio Supreme Court determined a law school

graduate deceived the public by misrepresenting his qualifications.

Additionally, the Grievant Lucas County Democratic Party has incurred considerable

legal fees and expenses to bring this matter to the attention of the Board of Commissioners on

Grievances and Discipline. Grievant has incurred $9,635.50 in legal fees and expenses through

the date of this filing. Grievant requests the Commission to order Respondent to pay these legal

fees and expenses as part of any order.

Respectfully submitted,

Donald J. McTigue (M22-949)
Mark A. McGinnis (0076275)
J. Corey Colombo (0072398)
McTiGuE & McGn.nvis LLC
545 East Town Street
Columbus, OH 43215
Tel: (614) 263-7000
Fax: (614) 263-7078
dractigue(?,electionlawgropp.com
mmc¢innisgelectionlaw rgoup.com
ccolombo(â,electionlaw¢roup.com

Counsel for Grievant
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CERTIFICATE OF SERVICE

This is to certify a copy of the foregoing was served by electronic mail on this the 21st

day of November, 2011, upon the following:

Mark Davis, Esq.
2535 Underhill
Toledo, OH 43615

.^--
Donald J. McTigue`-^
Attorney at Law
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