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INTRODUCTION AND STATEMENT OF INTEREST OF AMICUS CURIAE

Amicus curiae Barclays Capital Real Estate Iﬁc. d/b/a HomEq Servicing
(*HomEq”) is the defendant in another certified-question case that this Court has
accepted and “held” for the outcome of this one, Anderson v. HomEq, Sup. Ct. Case No.
11-0908, and as such has a keen interest in this case. Before Barclays Capital Real
Estate Inc. sold HomEq Servicing in September 2010, HomEq serviced residential
mortgage loans. HomEq’s obligations as a mortgage servicer were set forth in various
contracts called Pooling and Service Agreements. These Agreements were not made
between HomEq and any individual Ohio consumers who obtained mortgage loans, but
instead between HomEq and the entities that own the mortgage loan notes. Those
noteholders — not the individual borrowers — contracted with HomEq sb that HomEq
would service the loans for the noteholders.

This Court has been asked by the U.S. District Court for the Northern District of
Ohio to determine the scope of Ohio’s Consumer Sales Practices Act (“CSPA”) vis-a-vis
mortgage servicers like HomEq. The Court is asked whether the CSPA reaches behind
(and beyond) the initial transaction between an individual borrower and his or her
mortgage lender (a transaction that itself has never been subject to the CSPA, unless
that transaction is with a nonbank mortgage lender, loan officer, or mortgage broker) to
regulate the entity that later services the mortgage loan. The Court’s answers to the
certified questions here and in Anderson will be dispositive not only in the cases
pending before the certifying courts, but also in all state and federal actions in which
mortgage servicers like HomEq are alleged to have violated the CSPA. For the reasons
that follow, the Court should reject the invitations of Petitioners and their amici to

judicially rewrite the CSPA and hold that the CSPA does not apply to mortgage servicers.
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PROPOSITION OF LAW: MORTGAGE SERVICERS ARE NOT SUBJECT TO
OHIO’S CONSUMER SALES PRACTICES ACT BECAUSE MORTGAGE
SERVICING IS A COLLATERAL SERVICE ASSOCIATED WITH THE SALE
OF REAL ESTATE AND IS THUS NOT SUBJECT TO THE ACT. MORTGAGE
SERVICING ALSO IS NOT A “CONSUMER TRANSACTION” AS DEFINED
IN THE ACT BECAUSE IT IS PERFORMED PURSUANT TO AGREEMENTS
WITH NOTEHOLDERS, NOT INDIVIDUAL HOMEOWNERS, AND
BECAUSE THOSE AGREEMENTS ARE NOT TRANSACTIONS THAT ARE
“PRIMARILY PERSONAL, FAMILY, OR HOUSEHOLD” IN NATURE. NOR
ARE MORTGAGE SERVICERS “SUPPLIERS” IN THE BUSINESS OF
“EFFECTING OR SOLICITING CONSUMER TRANSACTIONS.” R.C.
1345.01(A) & (C), APPLIED.,

A, This Court Applies Statutes As They Are Written, Resorting To
Interpretive Aids Only When Needed To Resolve Ambiguities.

This Court adheres to its constitutional role in applying — not rewriting — the
laws enacted by the General Assembly. As the Court previously noted in another
certified—question case, the Court’s “duty *** is to give effect to the words used in a
statute, not to delete words used or to insert words not used.” Funk v. Rent-All Mart,
Inc., 91 Ohio St.3d 78, 80, 2001-Ohio-270, 742 N.E.2d 127; see, also, Bailey v. Republic
Engineered Steels, Inc., 91 Ohio St.3d 38, 40, 2001-Ohio-236, 741 N.E.2d 121 (noting
the “fundamental principle of statutory construction that where the meaning of a statute
is clear and definite, it must be applied as written.”). The Court has applied these
principles in other cases concerning the meaning and scope of consumer-protection
statutes. In State ex rel. Cordray v. Midway Motor Sales, Ine., 122 Ohio St.3d 234,
2009-0Ohio-2610, 910 N.E.2d 432, for example, the Court recently declined the Attorney
General’s invitation to hold that a statute governing odometer-disclosure violations is a
strict-liability statute. Id. at Y27. In doing so, the Court invoked its well-established rule
that “if the words be free from ambiguity and doubt, aﬁd express plainly, clearly and
distinctly, the sense of the law-making body, there is no oceasion to resort to other

means of interpretation.” Id. at Y15 (internal quotation omitted).
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B.  Mortgage Servicing Is A Collateral Service Associated With The
Sale Of Real Estate And Is Not Subject To Ohio’s Consumer
Sales Practices Act.

As Petitioner State of Ohio concedes, because real estate is not a good, service,
franchise, or intangible, the CSPA “has no application in a ‘pure’ real estate transaction.”
Brown v. Liberty Clubs, Inc. (1989), 45 Ohio St.3d 191, 193, 543 N.E.2d 783; see, also,
Merit Brief of Petitigner Ohio Attorney General Michael DeWine at 9. Multiple Ohio
courts have noted that included in the “pure real estate” exclusion from the CSPA are
“collateral service[s] associated with the sale of real estate.” Hurst v. Enterprise Title
Agency, Inc., 157 Ohio App.3d 133, 2004-Ohio-2307, 809 N.E.2d 689, at 734 (holding
that escrow services were collateral to the real estate transaction and therefore not
subject to the CSPA), quoting Colburn v. Baier Realty & Auctioneers, 11th Dist. No.
2002-T-0161, 2003-Ohio-6694, at Y13 (holding that an auctioneer’s service in
connection with the sale of real estate was a pure real estate transaction); see, also,
Hanlin v. Ohio Builders and Remodelers, Inc. (S.D.Ohio 2002), 212 F. Supp. 2d 752,
757 (holding that “closing services” provided by a mortgage lender were “part and parcel
of the real estate transaction” and therefore not subject to the CSPA). Mortgage
servicing is akin to closing services, auctioneer services, and escrow services, all of which
Ohio courts have previously held are collateral to a real estate transaction and,
therefore, not subject to the CSPA. In short, HomEq — who performed its services
pursuant to an agreement with the noteholder — acted merely as a facilitator of
mortgage loan payments. Therefore, mortgage servicing is a collateral service

associated with a pure real estate transfer and not subject to the CSPA.



C. Mortgage Servicing Is Not A “Consumer Transaction” Under
The Plain Language Of R.C. 1345.01(A).

Even assuming that the “pure real estate transaction” exclusion does not apply,
| mortgage servicing is not a “consumer transaction” as that term is defined in R.C.
1345.01(A).  Not every transaction is a “consumer transaction” subject to regulation
under the CSPA. Indeed, in the opening lines of the Act in R.C. Chapter 1345, the
General Assembly carefully circumscribes the limited number of transactions that are
“consumer transactions” subject to the CSPA, saying:
(A) “Consumer transaction” means a sale, lease, assignment, award by
chance, or other transfer of an item of goods, a service, a franchise, or an
intangible, to an individual for purposes that are primarily personal,
family, or household, or solicitation to supply any of these things.
R.C. 1345.01(A). This threshold definition containing multiple necessary elements is
followed by a list of exceptions, such as transactions between attorneys and their clients.
Id. It is undisputed that mortgage servicing is not a “sale,” “lease,” “assignment,” or
“award by chance.” And it is also undisputed that no “item of goods,” “franchise,” or
“intangible” is exchanged in the context of mortgage servicing. In order to qualify as a
“consumer transaction,” then, mortgage servicing must be a “transfer of *** a service ***
to an individual for purposes that are primarily personal, family or household.” For the
following reasons, though, it is not.
1. Mortgage servicing is performed for the benefit of the
noteholders with whom HomEq enters into Pooling and
Service Agreements and does not constitute a “transfer of
*** a service *** to an individual” under R.C. 1345.01(A).
First, mortgage servicing does not constitute a “transfer of *** a service *** to an

individual” as R.C. 1345.01(A) requires. Mortgage servicers like HomEq enter into

service agreements with noteholders, not with individual homeowners like Anderson.



HomEq's mortgage service obligations are set forth in lengthy and complex Pooling and
Service Agreements, which are commercial agreements. These agreements are between
HomEq and other business entities — the owners of the mortgage loan notes — not
between HomEq and individual homeowners like Anderson. (See Anderson v. Barclays
Capital Real Estate Inc. d.b.a. HomEq Servicing (Aug. 10, 2010), N.D.Ohio No. 3:09-
CV-2335, Second Amended Complaint, at 116.) Anderson does not allege that HomEq
originated her loan or that HomEq is a party to her Note or Mortgage. Nor does
Anderson allege that HomEq ever owned or held the Note. HomEq’s agreement with
the noteholder to service Anderson’s mortgage may constitute a “transfer of *** a
service” to the noteholder, but that does not equate to a “transfer of *** a service” to
Aﬁderson. Under Petitioner State of Ohio’s definition of “services,” HomEq performed
services “for the benefit of” the notecholders, not for the benefit of the individual
homeowners. See Ohio Adm.Code 109:4-3-01(C)(2).

Two well-reasoned opinions from Minnesota illustrate this principle. In
Rossbach v. FSB Mortgage Corp. (Apr. 7, 1998), Minn.Ct.App. No. C3-97-1622, 1998
WL 156303, the Court of Appeals of Minnesota concluded that a mortgage servicer was
not subject to claims by a mortgagor under that State’s Consumer Fraud Act. Id. at
paragraph one of the syllabus. The mortgage servicer in Rossbach, like HomkEq,
“collected various escrow fees from [the homebuyer] including hazard insurance,
property taxes, and private mortgage insurance (PMI) premiums and forwarded them to
the requisite agencies.” Id. at *2. Affirming the trial court’s grant of summary judgment
to the mortgage servicer on the plaintiff's consumer claim, the Court of Appeals
explained that the mortgage servicer, which had acquired the servicing rights to the

plaintiff's mortgage eight years after her home purchase, was “acting only as a facilitator
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of payments” and “did not provide servié_es directly to *** [the borrower];” any service
that the loan servicer “provided was according to the service contract and for the benefit
of [the noteholder].” Id. at *3.

In another case, Independent Glass Assn., Inc. v. Safelite Group, Inc. (Aug. 26,
2005), D.Minn. No. 05-238 ADM/AJB, 2005 WL 2093035, a federal judge in
Minnesota followed Rossbach and held that no suit arose under Minnesota’s. Consumer
Fraud Act against Safelite, which provides third-party administrator services to
insurance companies for auto glass repairs, saying “Safelite provides the service for the
benefit of the insurance companies, rather than the benefit of the car owner. *** Any
‘services’ Safelite performed as third party administrator were performed as an
intermediary and for the benefit of its insurance company clients.” Safelite, 2005 WL
2093035, at *7-8.

The same applies here, and the Court should adopt the reasoning of these
Minnesota state and federal courts. Just as the services performed by Safelite were “for
the benefit of its insurance company clients,” the services performed by mortgage
servicers like HomEq are for the benefit of their noteholder clients — the businesses with
which they have contractual agreements. Thus, mortgage servicing does not constitute a
“transfer of *** a service *** to an individual” as the definition of “consumer
transaction” requires under the plain language of R.C. 1345.01(A).

2, HomEq’s agreements with noteholders — not individual
homeowners — to perform mortgage servicing obligations
pursuant to Pooling and Service Agreements are not
transactions that are “primarily personal, family, or
household” as R.C. 1345.01(A) requires.

Even where individual consumers are involved in a given transaction, Ohio courts

have cautioned that the CSPA simply does not apply to transactions that are not “for
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purposes that are primarily personal, family or household.” In Yo-Can, Inc. v. The
Yogurt Exchange, Inc., 149 Ohio App.3d 513, 2002-Ohio-5194, 778 N.E.2d 8o, for
example, individual franchise owners tried to bring a CSPA claim against the officers of
the franchisor corporation after their franchise failed in only two years. As the court 6f
appeals noted, although the term “franchise” indeed appears in R.C. 1345.01(A), “[nJot
only must the thing sold or transferred fit into one of the listed categories, it must also
be for purposes that are primarily personal, family, or household.” Id., 2002-Ohio-
5194, at 15. “A sale or transfer *** of the right to operate a yogurt-selling store under
thg name of The Yogurt Exchange is not ‘for purposes that are primarily personal,

bb

family, or household.” Id.; see, also, Barazzbtto v. Intelligent Sys., Inc. (1987), 40 Ohio
App.3d 117, 120-121, 53é N.E.2d 148 (refusing to apply CSPA where individual
purchased computer system and accounting software that “by its very nature, is only
suitable for business applications.”); Kremen v. Ohio Expositions Comm. (Ct. Cl. 1996),
81 Ohio Misc.2d 29, 33, 673 N.E.2d 1028 (declining to apply CSPA to individual who
leased space at state fair to display painting and sell items).

Here, as in these cases, the fact that individual borrowers interact with HomEq or
other mortgage servicers as they make mortgage payments does not convert the
business arrangement between HomEq and the noteholder (which involves hundreds
or even thousands of mortgages subject to Pooling and Service Agreements) into the
type of “primarily personal” transaction subject to the CSPA. Just as the business-to-
business agreements at issue in Yo-Can, Barazzotto, and Kremen were properly not

subject to the CSPA, the business-to-business mortgage servicing agreements between

HomEq and mortgage noteholders are likewise not subject to the Act.



D. Mortgage Servicers Are Not “Suppliers *** Engaged In The
Business Of Effecting Or Soliciting Consumer Transactions”
Under R.C. 1345.01(C).

As explained above, mortgage servicing is not a “consumer transaction” under
R.C. 1345.01(A) because it does not constitute a “transfer of *** a service *** to an
individual” as the plain language of R.C. 1345.01(A) requires. Nor are a mortgage
servicer's contractual arrangements with noteholders “primarily personal, family or
household” as R.C. 1345.01(A) also requires. And because the definition of “supplier” in
R.C. 1345.01(C) includes only those entities in the business. of effecting or soliciting
“consumer transactions,” HomEq and other mortgage servicers are not “suppliers”
under the plain language of the Act. Where there is no “consumer transaction,” there
can be no “supplier” under the plain meaning of R.C. 1345.01(C).

It is also noteworthy that the definition of “supplier” in R.C. 1345.01(C) embraces
only those entities “effecting” or soliciting. consumer {ransactions. The General
Assembly’s choice of the term “effecting” (and not the broader term, affecting) is a
meaningful one. One can imagine many ways that an entity might “affect” an
individual’s residential mortgage loan, even if that entity were not a party to the
mortgage loan itself.  Arguably, even mortgage servicers “affect” the parties’”
performance undgr a mortgage loan by facilitating that performance. But to “effect”
something means something quite different — it means “to bring about; to make
happen.” Black’s Law Dictionary (gth Ed. 2009) 592; see, also, R.C. 1.42 (“Words ***
shall be read in context and construed according to the rules of grammar and common
usage.”). Moftgage servicers do not “bring about” or “make happen” the loan

transactions between individual Ohio borrowers and their mortgage lenders. As HomEq

did in Anderson’s case, mortgage servicers — pursuant to subsequent agreements with
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noteholders, not individual borrowers — receive scheduled periodic payments from
borrowers and apply them toward principal, interest, and other obligations, and
perform other payment-related processing services. Accordingly, mortgage servicers are
not engaged in the business of “effecting” or soliciting any “consumer transaction”
subject to the CSPA. For that reason, mortgage servicers are not “suppliers” subject to
the Act.

Petitioner Blank posits that “entities engaging the collection of debts” are
considered “suppliers” under the CSPA, thereby suggesting that mortgage servicers
should be, too. (Merit Brief of Petitioner Lois M. Blank, et al. at 16.} But the District |
Court has asked the Court whether mortgage servicers — not debt collectors — are
subject to the CSPA. (See Certification Order at 2; see, also, Anderson v. HomEq (May
24, 2011), Sup. Ct. Case No. 11-0908, Certification Order at 3-4.) Mortgage servicers
and debt collectors are distinct. Wadlington v. Credit Acceptance Corp. (C.A.6, 1996),
76 F.a3d 103, 106-108 (holding that the defendant loan servicer was not a “debt collector”
under the Fair Debt Collection Practices Act (“FDCPA”) and therefore not subject to a
FDCPA claim because the loan servicer acquired contracts at the time of sale, and
therefore before default); Kevelighan v. Trott & Trott, P.C. (E.D.Mich. 2010), 771 F.
Supp. 2d 763, 772-773 (dismissing FDCPA claims against mortgage servicer
defendants); Scott v. Wells Fargo Home Mortg. Inc. (E.D.Va. 2003), 326 F. Supp. 2d
709, 717-718 (granting summary judgment for mortgage servicer defendants on FDCPA
claim). The case law cited by Petitioner Blank is distinguishable and irrelevant and does
not control this Court’s responses to the questidns certified. See Kline v. Mortgage
Electronic Security Systems (S.D.Ohio 2009), 659 F. Supp. 2d 940, 953 (involving a law

firm acting as a debt collector — not a mortgage servicer); Celebrezze v. United
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Research, Inc. (1984), 19 Ohio App.3d 49, 49, 482 N.E.2d 1260 (involving a “credit
bureaun and collection agency responsible for billing and processing accounts receivable
and taking action to collect such accounts” from customers who had purchased
“educational materials such as encyclopedias, bibles, children’s books and cookbooks” —
not a mortgage servicer).

E. Petitioners And Their Amici Bypass The Threshold Definitions

Of “Consumer Transaction” And “Supplier” In R.C. 1345.01(A)
And Rely On Inapposite Cases.

Instead of carefully analyzing the threshold definitions of “consumer transaction”
and “supplier,” as HomEq has set forth above, Petitioners and their amici (particularly
Anderson) focus on arguing that mortgage servicing is not expressly included among the
statutory exemptions to the CSPA. Thus, they argue, mortgage servicers — not being
expressly listed among the named exemptions — must be covered by the CSPA. Put
another way, Anderson contends that everyone and everything is subject to the Act
unless expi‘essly exempted. (See, e.g., Merit Brief of Amicus Curiae Sondra Anderson at
10 (“an entity is included [in the CSPA’s coverage] unless specifically excluded.”); see,
also, id. at 11 (“None of these exceptions applies to a stand alone mortgage servicer.”).)

As this Court has explained, however, that is simply not how the Court analyzes
the scope and application of the CSPA. See, e.g., Heritage Hills, Lid. v. Deacon (1990),
49 Ohio St.3d 80, 82, 551 N.E.2d 125. There, this Court held that the CSPA does not
apply to residential lease transactions despite “the Act [] not specifically exclud[ing] a
lease of real property.” Id., 49 Ohio St.3d at 82; see, also, In re Midwest Eye Center
(1995), 104 Ohio App.3d 215, 217, 661 N.E.2d 774 (finding it unnecessary to consider
exceptions to statute regarding reviewability determinations of Department of Health

where “threshold criterion” in statute defining “reviewable activities” was not met). The
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fact that remedial laws such as the CSPA are to be liberally construed pursuant to R.C.
1.11 does not mean that courts are to sweep the General Assembly’s threshold
definitional requirements under the rug and focus only on certain listed exceptions.

In the Dowling case relied upon by Petitioners and their amici, the court did what
Anderson and her counterparts attempt to do here; that is, the court in Dowling jumped
to an analysis of activities expressly excluded from the CSPA without first analyzing
whether mortgage servicers are “suppliers” who undertake “consumer transactions.”
See Dowling v. Litton Loan Servicing, LP (Dec. 1, 2006); S.D. Ohio No. 2:05-CV-0098,
2006 WL 3498292, at *13. Other cases cited by Petitioners are similarly flawed and
contain no meaningful discussion of the threshold statutory definition of “consumer
transaction[s]” subject to the CSPA. See, e.g., State v. Barclays Capitél Real Estate, Inc.
(Sept. 16, 2010}, Montgomery C.P. No. 2009CV10136, unreported (relying on Dowling);
Jent v. BAC Home Loans Servicing, LLC (July 21, 2011), S.D.Ohio No. 1:10-CV-00783,
2011 WL 2971846, at *3 (relving on Dowling); Munger v. Deutsche Bank (July 18,
2011}, N.D.Ohio No. 1:11—CV—00585, 2011 WL 2930907 (relying on Dowling and mis-
citing District Judge Carr for the proposition that mortgage servicers are not exempt
from the CSPA). Petitioners’ focus on the statutory exemptions, if adopted by the Court,
would render superfluous the threshold statutory definitions of “supplier” and
“consumer transaction,” which must be met before the CSPA applies to a given entity or
act. See R.C. 1.47(B) (“In enacting a statute, it is presumed that *** [t]he entire statute
is intended to be effective[.]”).

Petitioner Blank cites two non-controlling and distinguishablé decisions from a
case before the 1U.S. District Court for the District of Kansas. (See Merit Brief of

Petitioner Lois M. Blank, et al. at 11-12, citing Bethea v. Wells Fargo Bank, N.A. (Nov.
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23, 2010), D.Kan. No. 10-1264-JAR, 2010 WL 4868180; Bethea v. Wells Fargo Bank,
N.A. (July 6, 2011), D.Kan. No. 10-1264-JAR, 2011 WL 2650580.) First, the Bethea case
is fundamentally different than the GMAC and Anderson certified-question cases before
the Court because, in Bethea, the parties did not dispute “that a mortgage loan
transaction falls within the definition of ‘consumer transaction’ under the KCPA.” 2010
WL 4868180, at *5. In Ohio, however, residential mortgage loan transactions are
“consumer transactions” in only three limited (and inapplicable) instances, as discussed
below. Second, unlike in the Bethea case — which involved interactions between the
holder of the mortgage and the homeowner — HomEq is a third party that merely
services loans between noteholders and homeowners, per the agreements between those
parties.

Although Petitioners also cite some non-binding decisions for the proposition
that the CSPA does not require “privity of contract” between suppliers and consumers,
these cases are distinguishable, contain no facts resembling mortgage servicing, and do
not require this Court to ignore the General Assembly’s threshold requirement in R.C.
1345.01(A) that a “consumer transaction” include the “transfer of *** a service *** to an
individual.” In Hinckley Roofing, Inc. v. Motz, 9th Dist. No. 04CA005-M, 2005-Ohio-
2404, for example, the court addressed whether the trial court erred when it dismissed
one of the plaintiffs in the case, not whether a party was or was not subject to the CSPA
under the “consumer transaction” and “supplier” definitions. See 2005-Ohio-2404, at
18-13. In fact, in Hinckley, unlike here, there was no dispute that the counterclaim-
defendant roofing company was a “supplier” thaf had engaged in a “consumer

transaction” subject to the CSPA — the jury simply concluded that no CSPA viclations
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occurred, and the court of appeals did not disturb tﬁat finding. Id. at 913. As such,
Hinckley has no bearing on the issues before the Court.
In another unreported case cited by Petitioners, Miner v Jayco, Inc. (Aug. 27,
1999), 6th Dist. No. F-99-001, 1999 WL 651945, a couple who purchased a defective
trailer from a dealership brought a CSPA claim against the dealership’s supplier, J éyco,
whose “Owner Relations Coordinator” had promised in writing to make certain repairs
that were never made to the plaintiffs’ satisfaction. Jayco argued that the CSPA did not
apply to it because the dealership — not Jayco — sold the trailer to the plaintiffs, but the
court of appeals disagreed, noting Jayco’s liability as the manufacturer, warrantor, and
repair facility for the trailer. Miner, 1999 WL 651945, at *6. Petitioners’ other non-
binding “privity” cases are likewise ihapplicable. See, e.g., Carter v. Taylor {Dec. 9,
1999), 4th Dist. No. 99CA10, 1999 WL 1256344 (neither party disputed that home-
improvement contract was a “consumer transaction;” issue of fact remained whether
employee of construction company was a “supplier” in addition to his employer);
Garner v. Borcherding Buick, Inc. (1992), 84 Ohio App.3d 61, 616 N.E.2d 283 (cited in
both Miner and Carter; a supply-chain case holding that companies purchasing “total
loss” vehicles from insurance companies could be liable under the CSPA to the ultimate
purchasers). Jayco, Carter, and Garner thus each relate to entities that were in so-
called “vertical privity” with the CSPA plaintiff. No such privity exists here.
F. If The Court Finds R.C. 1345.01(A) Or (C) Ambiguous, The Rules
Of Statutory Construction Confirm That The General Assembly
Never Intended To Regulate Mortgage Servicers Under The Act,
If the Court finds that the CSPA.is ambiguous as to whether mortgage servicing is

a “consumer transaction,” then the Court should “turn to other considerations to

determine the intent of the General Assembly, as permitted by R.C. 1.49.” Griffith v.
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City of Cleveland, 128 Ohio St.3d 35, 2010-Ohio-4905, 941 N.E.2d 1157, at T14. R.C.
1.49 sets forth a non-exclusive list of factors for the Court to consider when interpreting
an ambiguous statute. See Ackison v. Anchor Packing Co., 120 Ohio St.3d 228, 2008-
Ohio-5243, 897 N.E.2d 1118, at 137-43. Above all, however, “[t]here is no authority
under any rule of statutory construction to add to, enlarge, supply, expand, extend or
improve the provisions of the statute to meet a situation not provided for.” In re Estate
of Roberts, 94 Ohio St.3d 311, 317, 2002-Ohio-791, 762 N.E.2d 1001 (citations and
internal quotations omitted).
1, “Former statutory provisions” and “laws upon the same
or similar subjects” demonstrate that the General

Assembly did not intend for the CSPA to apply to
mortgage servicing,

From its inception through January 1, 2007, the CSPA did not cover any
transactions in connection With residential mortgage loans. See Torrance v. Cincinnati
Mortgage Co. Inc. (Mar. 25, 2009), S.D.Ohio No. 1:08-CV-403, 2009 WL 961533, at *3-
4, citing Lewis v. ACB Business Services (C.A.6, 1998), 135 F.3d 389, 412. The CSPA
specifically excluded from the term “consumer transaction” all transactions with
financial institutions and “dealers in intangibles,” inéluding mortgage lenders. See R.C.
5725.01; Torraﬁce, 2009 WL 961533, at *3-4 (“This exclusion dpplied universally to
mortgage lenders[.]”), citing Zanni v. Stelzer, 174 Ohio App.3d 84, 2(')07—.0hio—6215,
880 N.E.2d 967, at Y12 (“[Ulnder the plain language of the CSPA, one who engages in
the business of buying or selling mortgages qualifies as a ‘dealer in intangibles’ and is
exempt from the Act.”).

Effective January 1, 2007, the General Assembly expanded the scope of the CSPA

to make subject to the CSPA three carefully delineated transactions and entities relating
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to residential mortgage loans: “transactions in connection with residential mortgages
between loan officers, mortgage brokers, or nonbank mortgage lenders and their
customers.” (Emphasis added.) See Am.Sub.S.B. No. 185, Section 1345.01(A) (2006)
(Appx. A-02); see, also, Am.Sub.S.B. No. 185, Final Analysis at 1 (2006) (Appx. A-06)
(stating that Am.Sub.S.B. 185 “Ie]xpand[ed] the application of the [CSPA] to include
éertain consumer transactions in connection with a residential mortgage.”); Torrance,
2009 WL 961533, at *3—4. All other transactions in connection with residential
mortgage loans — including mortgage servicing — remained outside the scope of the
CSPA, as they had been for more than three decades. Indeed, “loan officers, mortgage
brokers, or nonbank lénders” are all individuals or entities involved in the purchase and
sale of mortgage loans and do not include individuals or entities like HomEq that merely
service a loan on behalf of the true owne