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MOTION FOR LEAVE TO FILE SUPPLEMENTAL MATERIALS
OUTSIDE THE RECORD

Pursuant to Rule 5.8, Respondents GMAC Mortgage, LLC and Ally Financial, Inc.

respectfully move the Court for leave to file supplemental materials relating to issues discussed

in the Merit Brief that are outside the record. This matter is before the Court on certified

questions. As noted in Respondents' preliminary brief filed in this Court, the U.S. District Court

certified the questions before a factual record was developed. The supplemental materials reflect

matters outside the record that Respondents respectfully submit are necessary for the Court's

review and that will assist the Court in answering the certified questions in this case. These

materials are not in dispute as to authenticity, and Petitioners and their amici have referred to and

attached materials outside the record within their Merit Briefs. A copy of the supplemental

materials for which leave is being sought (Exhibits A through N), is attached to this motion.
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• Ally Home
• About Ally
. Company Profile
. Home

Ally Financial Statement on Mortgage Servicing Consent Order

(D)!;TROIT, April 13, 2011) -- Ally Financial Inc, (Ally) and certain of its subsidiaries have executed
the Consent Order issned by the Board of Governors of the Federal Reserve and the Federal Deposit
Insurance Corporation related to the servicing operation of its mortgage business,

The company deeply regrets the error in processing oertain affidavits and has acted with urgency and
rigor in addressing and remediating the issue, Through our review to date, Ally has not found any
instance where a homeowner was foreclosed upon without being in significant default,

GMAC Moitgage has substantially upgraded its operations over the past two years and today has a Tier
1 servicer rating from the-Department of Housnzg and Urban Development (HUD) and ranks first among
large servicers in borrower workouts by Famrie Mae. In addition, the company has been a leader in
loan modifications and has completed more than 610,000 borrower workouts since 2008 on a servioing
portfolio aVeraging 2,7 million loans.

Ally continues to remain committed to offering borrowors in financial distress affordable and
sustainable payment reflef whenever possible. Over the last several nionths, Ally has continued to
pursue ways in which it can firrther enhance its processes to provide additional assistance to
homeowners, including streamlining writfen conununications to borrowers, participating in programs
such as the I-Iardest Iiit pxnd, and implementing additional quality control measures, among many other
enliancements.

Ally has placed the highest priority on meeting the requirements of the Order, In this regard,lhe
company has designated an internal executive team, with senior management from Ally Financial,
GMAC Mortgage and Ally Banlc, which will have oversight for the timely and high-quality compliance
with the Ordei•. Given the importance of this effort, Ally has also reassigned its general auditor, Marlc
Weintraub, to lead these initiatives atthe Ally Financial level, working closely with the businesses.
Weintraub will have day-to-day responsibility for ensuring that all areas of the qompany are meeting the
requirements of the Order on a timely basis.

Contact:

Gina. Proia
646-781-2692
gi-:a..proia@ally.com
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1345.01 Consumer saCes practices definitions.

As used In sectlons 1345,01 to 91 45.13 of the Revised Code:

(A) "Consumer transaction" means a sale, lease, assignment, award by chance, or other transfer of an
Item of goods, a service, a franchise, or an Intangible, to an Individual for purposes that are prlmarfly
personal, famlly, or household, or solfcitation to supply any of these things, "Consumer transactlon"
does not Include transactlons between persons, deflned In sectlons 4905.03 and 5725.01 of the
Revised Code, and their customers, except for transactions Involving a loan made pursuant to sections
1321,35 to 1321.48 of the Revised Code and transactlons in connectlon with residentlal mortgages
between loan officers, mortgage brokers, or nonbank mortgage lenders and their customers;
transactions between certified publtc accountants or public accountants and thelr cfients; transactions
between attorneys, physicians, or dentlsts and thefr cflents or patlents; and transactfons between
veterinarlans and thelr patients that pertain to medical treatment but not anclllary servioes.

(B) "Person" Includes an Indlvldual, corporatlon, government, governmental subdlvlsion or agency,
business trust, estate, trust, partnership, association, cooperatlve, or other legal entity.

(C) "Supplier" means a seller, lessor, assignor, franchlsor, or other person engaged In the busfness of
effect(ng or solicfting eonsumer transactlons, whether or not the person deals directly with the

consumer. If the consumer transaction is in connection with a resldentlaf mortgage, "suppiler" does not
Inciude an assignee or purchaser of the loan for value, except as otherwise provided In section
1345,091 of the Revised Code, For purposes of this dlv(slon, In a consumer transaction in connection
with a residenttai mortgage, "seller° means a loan offtcer, mortgage broker, or nonbank mortgage
lender.

(D) "Consumer" means a person who engages In a consumer transaction with a suppller.

(E) "€<nowledge" means actual awareness, but such aatuat awareness may be inferred where ob)ectlve
manifestations Indicate that the Indlvldual Involved acted wlth such awareness,

(F). "Natural gas service" rneans the sale of natural gas, exclusive of any dlstributlon or anclflary
service.

(G) "Public tefecommunicatlons servlce" means the transmisslon by electromagnetic or otlier means,
other than by a telephone company as defined In sectlon 4927.01 of the Revised Code, of signs,
signals, wdtings, Images, sounds, messages, or data orlglnating in thls state regardless of actual ca[I
routing. "Publlc telecommunications servlce" excludes a system, Inc(uding its construction,
maintenance, or operation, for the provlsion of tefecommunicatfons servfce, or any portion of such
service, by any entlty for the sole and exclusive use of that entfty, Its parent, a subsidlary, or an
affiliated entity, and not far resale, dlrectly or indirectry; the provision of terminal equlpment used to
originate telecommunicadons service; broadcast transrnisslon by radio, teievlsion, or satelllte
broadcast stations regulated by the federal government; or cable te(evlsion servloe.

(H)(1) "Loan officer" means an fndlvEdual who for compensation or gain, or In antlcipation of
compensation or gain, takes or offers to take a residentiaf mortgage loan application; asslsts or offers
to asslst a buyer In obtaining or applying to obtain a resldentlal mortgage loan by, among other things,
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adv(sing on loan terms, Including rates, fees, and other costs; offers or negotlates terms of a
residential mortgage Ioan; or issues or offers to fssue a commltrnent for a residentlal mortgage loan.
"Loan officer" also Includes a loan orfglnator as deflned in division (E)(1) of section 1322.01 of the

Revised Code.

(2) "Loan officer" does not Include an employee of a bank, savings bank, savings and loan association,
credit union, or credit union service organlzation organized under the laws of this state, another state,
or the United States; an empfeyee of a subsldiary of such a bank, savings bank, savings and loan
assoclation, or credit union; or an employee of an affiliate that (a) contmis, Is controlled by, or is
under common control with, such a bank, savings bank, savings and loan assocfatlon, or credit union
and (b) Is subject to examinatfon, supervision, and regu[atlon, Inciuding with respect to the affffiate's
compifance wlth applicable consumer protectfon rec(ulrements, by the board of governors of the federal
reserve system, the oomptroller of the currency, the office of thrfft supervislon, the federaf deposft
Insurance corporatlon, or the natlonal credit unlon adminlstratlon.

(i) "Resldential mortgage" or "mortgage" means an obligation to pay a sum of money evidenced by a
note and secured by a lien upon real property located withln this state contafning two or fewer
residentlal units or on whlch two or#ewer residentiaf unlts are to be constructed and lncfudes such an

obiigation on a residentlai condominlum or cooperative unit.

(3)(1) °Mortgage broker" means any of the following:

(a) A person that hofds that person out as being able to assist a buyer in obtalning a mortgage and
charges or receives from elther the buyer or lender money or other valuable conslderatlon readliy

convertible Into money for provlding this assistance;

{b) A person- that solicits financial and mortgage Information (rom the public, provides that information
to a mortgage brolcer or a person that makes resldentlal mortgage loans, and charges or receives from
either of them money or other valuab[e consideratlon readfly convertible into money for provlding the

Information;

(c) A person engaged in table-funding or warehouse-lending mortgage loans that are residentlal

mortgage foans.

(2) "Mortgage broker" does not fnclude a bank, savings bank, savings and loan association, credit
union, or credit unfon servlce organizatfon organized under the faws of this state, another state, or the
United States; a subsidiary of such a bank, savfngs bank, savings and loan assoclation, or credlt union;
an affiffate that (a) controfs, Is controlled. by, or is under common control w(th, such a bank, savings
bank, savings and loan association, or credit unlon and (b) Is subject to examination, supervlsion, and
regulatiotr, [ncluding with respect to. the afffliate's compllance wfch appllcabte consumer protection
requfrements, by the board of governors of the federal reserve system, the comptroller of the
cun-ency, the offfce of thrift supervision, the federal deposlt Insurance corporatlon, or the national

credit union administration; or an empfoyee of any such entity,

(K) "fJonbank mortgage fender" means any person that engages In a consumer transaction In
connection with a residential mortgage, except for a bank, savings bank, savings and loan association,
ca-edit union, or credit union service organizat[on organized under the laws of, this state, another state,
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or the United States; a subsldEary of such a^bank, savings bank, savings and loan assoclation, or credit
union; or an affiltate that (1) controls, Is controlled by, or is under common control with, such a bank,
-savings bank, savings and loan association, or credit unlon and (2) Is subject to examination,
supervision, and regulation, Including with respect to the affipate's comp[lance with applicable
consumer protection requirements, by the board of governors of the federal reserve system, the
comptroller of the currency, the offlce of thrift supervislon, the federal deposit insurance corporation,

or the national credit unlon administration,

(L) For purposes of divisions (H), (]), and (K) of this sectlon:

(1) "Control" of another entlty mesns ownership, control, or power to vote twenty-five per cent or
more of the outstanding shares of any cfass of voting securltles of the other entlty, directly or

Indirectly or acting through one or more other persons.

(2) "Credit union service organizatlon" means a CUSO as defined In 12 C.F.R. 702.2.

Amended by 128th General Assembly File No. 17, SB 124, § 1, eff. 12/28/2009.

Amended by 128th General Assembly Fiie No. 9, HB 1, § 101,01, eff, 10/16/2009.

Effective Date; 05-17-2000; 01-01-2007; 2008 HB545 09-01-2008

See 128th General Assembly Flle No, 17, SB 124, §5.

See 128th General Assembly File No, 9, HB 1, §745.60.



1345.02 Unfair or deceptive acts or practices.

(A) No supplier shall commft an unfalr or decept(ve act or practice In connectlon with a consumer
transaction. Such an unfair or deceptive act or practice by a supplier vlolates this section whether It

occurs before, during, or after the transaction.

(B) Without Ifmltfng the scope of dlvision (A) of this section, the act or practice of a supplier In

representing any of the foflowing is deceptive:

(1) That the subject of a consumer transaction has sponsorship, approval, performance character(stlcs,

accessories, uses, or benefits that it does not have;

(2) That the subject of a consumer transaction is of a particular standard, quality, grade, style,

prescrfptfon, or model, If 3t Is not)

(3) That the subject of a'consumer kransactlon is new, or unused, if It Is not;

(4) That the subject of a consumer transaction is available to the consumer for a reason that does not

exist;

(5) That the subject of a consumer transactlon has been supplied In accordance with a previous
representation, If it has not, except that the act of a suppller In fumishing simllar merchandlse of equal

or greater value as a good faith substitute does not violate thls sectlon;

(6) That the subject of a consumer transaction wiil be supplied in greater quantlty than the supplfer

intends;

(7) That replacement or repalr is needed, tf It Is not;

(8) That a specific price advantage exists, if it does not;

(9) That the supplier has a sponsorship, approval, or afflllatlon that the suppller does not have;

(10) That a consumer transaction Involves or does not Involve a warranty, a discialmer oP warranties or

other rights, remedies, or obllgatlons if the representation is false,

(C) In construing division (A) of thfs section, the court shall glve due consideration and great weight to

federal trade commisslon orders, trade regulation rules and guldes, and the federal courts'

Interpretatlons of subsectfon 45 (a)(1) of the "Federal Trade Commisslon Act," 38_Stat. 717 (1914), 15

U.S.C.A. 41, as amended. ,

(D) No supplier shall offer to a consumer or represent that a consumer wtll recelve a rebate, discount,
or other beneflt as an induce'rnent for entering into a consumer transaction in return for giving the
supplier the names of prospective consumers, or otherwise helping the supplier to enter Into other
consumer transactions, if earning the benefit Is contingent upon an event occurring after the consumer

enters into the transaction.
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(E)(1) No suppller, In connection wlth a consumer transactlon invo[ving natural gas service or public
telecommunfcatlons service to a consumer 3n thls state, shall request or submit, or cause to be
requested or submitted, a change in the consumer's provlder of natural gas service or public
telecommunications service, without flrst obtalning, or causing to be obtalned, the verlfled consent of
the consumer. For the purpose of th(s divlslon and with respect to pubiic telecommunlcatfons service
only, the procedures necessary for verlfying the consent of a consumer shall be those prescribed by
rule by the public utilities commission for publlc telecommunlcations service under dlvlslon (D) of
section 4905.72 of the Revised Code. Also, for the purpose of this dlvlslon, the act, omisslon, or fallure
of any officer, agent, or other indlvldual, acting for or employed by another person, whlle acting within
the scope of that authority or employment, is the act or failure of that other person.

(2) Consistent with the exelusion, under 47 C.F.R. 64.1100(a)(3), of commercial mobl(e radlo servlce
providers from the verlflcatlon requirements adopted In 47 C,F.R, 64,1100, 64,1150, 64,1160,
64.1170, 64,1180, and 64.1190 by the federal commun[catlens commisslon, division (E)(1) of this
section does not apply to a provider of commerclaF moblle radlo service Insafar as such provider Is
engaged In the pravlslon of commerclal mobife radio service. However, when that excfuslon no longer
Is in effect, dlvlslon (E)(1) of thls section shall apply to such a provlder.

(3) The attorney general may Inftlate crlminal proceedings for a prosecutlon under div(slon (C) of
sectlon 1345.99 of the Revfsed Code by presenting evldence of crlminal vfolations to the prosecuting
attorney of any county in which the offense may be prosecuted, If the prosecuting attorney does not
prosecute the vfolations, or at the request of the prosecuting attorney, the attorney general may
proceed in the prosecutfon with all the rlghts, privfleges, and powers conferred by law on prosecuting
attorneys, Induding the power to appear before grand juries and to Interrogate witnesses before grand

jurles.

(F) Concerning a consumer transactlon In connectlon with a residentlal mortgage, and without Itmiting
the scope of division (A) or (B) of thfs sectlon, the act of a supplier in doing elther of the forlowing Is

deceptive:

(1) Knowfngly falling to provide disclosures requlred under state and federal law;

(2) Knowingly providing a disclosure that Inciudes a materlal misrepresentation.

Effective Date: 05-17-2000; 01-01-2007



1345.03 Unconscionable consumer sales acts or

practices.

(A) No supplier shall commit an unconsclonable act or practice in connectlon wlth a consumer
transactlon. Such an unconsclonable act or practice by a supplier violates this section whether it occurs

before, during, or after the transaction,

(B) In determining whether an act or practlce is unconscionable, the following circumstances shall be

taken into consideration;

(1) Whether the supplier has knowingly taken advantage of the Inability of the consumer reasonably to
protect the consumer's Interests because of the consumer's physlcal or mental inflrmltles, Ignorance,
Illiteracy, or Inabllity to understand the language of an agreement;

(2) Whether the suppller knew at the time the consumer transaction was entered into that the prlce
was substantially In excess of the prlce at whlch simllar property or servlces were readily obtalnable In

simllar consumer transactlons by like consumers;

(3) Whether the supplier knew at the time the consumer transactlon was entered into of the fnabllity of

the consumer to receive a substantlal benefit from the subject of the consumer transactlon;

(4) Whether the supplier knew at the time the consumer transactlon was entered Into that there was

no reasonable probability of payment of the obligation in full by the consumer;

(5) Whether the suppller requlred the consumer to enter into a consumer ti-ansactlon on terms the

supplfer knew were substantlally one-slded in favor of the suppller;

(6) Whether the supplier knowingly made a rnisleading statement of opinfon on whlch the consumer

was likely to rely to the consumer's detriment;

(7) Whether the supplier has, without justifPcation, refused to make a refund in cash or by check for a
returned Item that was purchased wltli cash or by check, unless the suppfler had consplcuo:isly posted

in the establishment at the time of the sale a sign stating the supplier's refund policy,

(C) l'hfs sectlon does not apply to a consumer transaction in connection with a resldentlal mortgage.

Effective Date: 09-23-1977; 01-01-2007
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W. 3500, App. MS-1 24 CFR Ch. XX (4-1-10 Edition)

STEP 2-.4DJUBTEO TRIAL BALANCE (INCREASE MONTHLY BALANCES To EUMINATE NE6ATIVE

BALANCES)

SiagleUem

Taxes scnoolteses

pml tllsb bal pmt tâsb bel

0 600 0 0 270
100 so Z00 30 300
100 30o 30 0 33J
100 40D 3D 360 0
100 sao 3D 0 3a
w0D fioo 30 -0 60
100 7 0 so 0 90
roo to0 so 0 120
10o 200 30 0 150
100 300 30 0 180
100 400 w 0 210
100 sao 30 0 240
100 soo eo 0 270

STEP 3-TBIAL BALANCE WITH CUSHION

pml

0
100
100
100
100
100
100
1W
100
100
100
100
1^

Taxes

Rsb

0
500

70

SinBle-ltem

baI

BOD
400
soo
600
70D
fioa
200
300
400
500
600
700
800

pmf

36

bel

330
390
330

60
so

120
150
180
210
240
27D
300
330

[59 FR 68808, Oet. 26, 1994, as amended at 60 FR 8815, Feb. 15, 1995. Redesignated at 61 FR 88479,
Nov. 15,1996; 43 FR 68259, Nov. 17, 2008]

APrENnrx MS-1 TO PART 35D0

[8ample]anguage;usebusinessstationaryorsimllarheading]
[Date]

SERV'ICING âISCLOSIIRE STATEMENT NOTICE TO FIRST LIEN MORTGAGE LOA.Y AP-
PLICANTS: THE RIGHT TO COLLECT YOUR MORTGAGE LOAN PAYMENTS MAY BE
TRANSFERRED

Yca are applying for a mortgage lcm oavered by the Real Estate Settlement Prooedures
Act (RESPA) (12 U.S.C. 2601 et seq.). RESPA gives you ceiWain rights under Federa.l law. This
ststement describes whether the servicing for this loan may be transferred to a different loan
servicer. "Servicing" refers tu colleoting your principal, interest, znd escrow payments, if
any, aa well as sending any monthly or annual statements, tracking aeoount balances, and
handling other e.spects of your loan. You will be given advance notioe before a trausfer oo-
curs.

Ser'UicRng TYalufer 79ifvTmation

[We may assign, sell, or transfer the setvicing of your loan while the loan is outstanding.]
[or]
[We do not servioe mortgage loans of the type for which you applied. We intend to assign,

sell, or transfer the sexvicing of your mortgage loan before the 11rst payment is due.]

[or]
[The ]oan for which yon have applied will be servioed at this financial Institution and we

do not intend to sell, transfer, or e.ssign the setvicing of the loan.]

392

£choollexes

dleb
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Office of Asst. See. for Housing, HUD Pt. 3500, App. MS-2

[ID7STRUOTIONS TO PRtuPARER: Insert the date and select the appropriate language
unfler "Servicing Transfer information." The model format may be annotated with further
Snformation that olarifies or enhanoes the model language.)

E49 FR 88259, Nov. 17. 2Q08]

ArPrNm7a MS-2 TO PART 3500

(Sampk lmguagC.u+•a bttirursi ztatiaiety or sku^sr bc

NCYC`IC.F. OF A$StG'Nft1EWe SA18i OR TFiAHSFER
OFSERYtCIN® RIfzH7S

You are hesebj noti6ed Y6at tbe serviaiu8 oEgour mtsrt gag^ Ioesi, that is, the r+66t to
rallec,^tpayrasnYf £eam you, is Ye7ng assig?ed, sold or t,ras^fctro^l 5om

efi'tt•tive

7"ita assignmers4 satc at iznutl'er:of *ka aetv'tiag
tcrm or wnditiod of tlie uioRgage instinmr.uttrotLer.tli^
fy4urioxm

EWIept ia3Emited citcurastaiacr.a, t^c ^w
t4em at leest 11 6aysliefozd t6e^ffeetive dste of ttmsf

the mactgege Iozn. doea ADt aM--t aRg
iacnrs di:ectlyxelated io thee sc6in9

elso sand 5'ou;6is modee tm Iater that 15 dakys eflec this eM
aIF nxrssatyinf6rmanon ss mmbtnedyo this one tmdcel: -

sesc3rEr seadyau H+Ss
Your 11jeiv s,^,rricnr mnst

ot aE daslag. Pa t5i4 css4

Xpurprescnt Wvker k
$' you havo acp questions xetating ta tl^ tzunxEsraE sevictng Cxvrtjpres

[r,ntesr thc nsma oE ea indfvIdoa! or d
br.vwceo a.m,aud p.w. on the EaElawitsg dz}a
Ifais is a jtoll.5'e.:l ac [a.+!^^z eeg): xusuher.

rcall
6sreJ

The [tol!•freej (coIIect catt] tclaphaae auwbar ^' Your rarx suviaez ;s
if gOti haw eoyquestions ^te[ing to the uansice oCserv:ctng tn your

i ud al ox^I __jent^ che namo x^f an ia3iv
:I ac [w(t&ae or coli; et ea4! telephoaeh auaibesj tie:reapnr

p.nS. 6A tl>w- EOItt`fw!ng da`J9

'Ihe date that yout ptesent secviccr wlg stop a=Pft PaY1acata fiu® yun'rs
'IISe date thet your DCW srstiicer wdf staztascepsiag paynxems

Send sr payments dnc oaor after that dat--to
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Office of Asst. Sec. for Housing, HUD Pt. 3500, App. MS-2

[INSTRUCTIONS TO PILEPAR.ES: Insert the date and eelect the appropitiate language
under "Servicing Transfer Snformation." The model torniat ma9 be annotated with farther

Snformation that olariffss or anhances the:aodel language.]

[79 FR 66269, Nov. 17, 20063

APPENDIX MS-2 TO PAST 8600

tSafnptE 19tlgY2gp Y6C busIAM 0tatiApCtr or SSVIt[dr (SPaSIRg}

NttYtCE OF ASSIGNMENT, SAiE, OR TFtANSPER
OF SERYIREt1II Ifi1C.rH75

You exe h=lry miS6mS that tbe sctvieSog of 5'our rnorVg4]oeo, tLat is, the rsght
ep]lect peyuacots #to,m,ycpw is be[og asagoaS> xold tr traozferesd faom

tQ cgocta's

"A'ke asaigameofr sale ar txuaxfar of the.setaic'tng ro$ tbe mnttgnge loso doo%not ailoot z,ay
teau.or eonsTition d 3ke mortgege in.skumenzs, other thnn tenas dicectl,yrelatod toSh.^. scrvasang

of;^our ioan>

Fier3rt ie riwited circumsiaoc^s. She law xequuas that yaur lueseat se;vioor sendyav this
potice st lesst 11 daya before the efi'ect3s'e daw of.trmssfer, or at dasiug Your tiaw sezvicoe must
also send you ilaia oot'.ne ao latar that 15 dayssBee ttzls cffecd.ro date or at elosing. [7a thit ms®,
alt ner,:scsryinfocmadonu eombrned in this one ooefeaj.

Youe presect 6a[vker b
If you 6tvo any qaesilons cetetiog to t4e rmnaEec ot sacwlcmg fmm yont P^at seevic^ e2ll

_ . ^ aindividuaf or dcpartmtac harz]
betwcen a.m, ea6 _.....P-^m, ap thb foliov6ng da
Thixis a [^drfxec] vr [coit.a caUl nustf

Yout fmw sEivicsr tvill be

3kobusiaiess addre'Ms [or youe av+rsecvi ecs: ... .

ThGjtt9ll-Freej [cdlect csll] tetephoaetttioFiar.r of ynez raactiv terntaxia
., iCyou havv aay guesrioiss re?ating to iSe tavsCer of sezriciug to }nur

czw Sm[wr CA - - - .,'[entes the name of sn indivCduai ar
cltpaxtnuent hacc] at [tafl &ce or callext cuH telepltoae aawbar] betwaen

aan, sod p.m on tke 1Pa![nwiug dags

The date that yonr p*.cseot servicer sdlistop aecopting paysants iraur. pou it
The date tlsat yauz new €eetiser witl stat: ac.Gap'-ing payment&

fto^ yonis _ _ . Ser,tl aR pa}moats due o0 oe aAer that date to
po¢r tsew aerviceG
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Pt. 3500, App. MS-2 24 CfR Ch. XX (4-1-10 Edition)

(Use this paragraph if appmpriate, otlrerwiae omit] The transfe< of sacvieing righta may
af£ect the terms of or the continued availebiPsty of mortgege llfe or disability insucance or any
other type of optional insurance in the followiog manncr

and ycro should take the fonowfog actiua to matatain eaverage:

You should also be eware of the fogowing infarmation, which is set out in more detall in
Section 6 of the Real Fstate 9ettlemem Procedurea Act (ItFSPA) (12 U.S.C. 2605):

During the 60-day period following the effective.date of the transfer of the loaa servining,
a loan paymeat received by your old servioer before its due date may not be treated by the new

Ioaa servicer as late, aad a late fee may not be imposed on yau.

9ection 6 of RHSPA (12 U.S.C. 2605) gives you certain consumer rights. If you send a
"quatified written request" to your loan setvker conceming the setvu3ng of your krau, your
servicer must provide you with a written acknowledgment witbin 20 Business Days of receipt of
your request. A"qualifled written request" is a written correapondance, other than notice on a
payment coupoa or other payment medium supplied by the setvlcer, wldch includes your ueme
and account number, and your reasons for the request. (Sf you want to send a°quaMed written
request" regarding the servicing of your loen, it must be sent to this addreaa:

Not later than 60 Business Days after receiving yourrequest, your servicer muat make auy
appropriate correutions to your account, atLd must provide you with a wiitten ciaci@eation
regarding any dispute. Duriag this WBuainas Day peuod, your servicer may not provide
information to a consumer raportirsg agency conceraiug any ovetdue payment related to such
period or qua(3fied vrtitten request However, thisdoes not prevent the servicer from iaitiating
foreclosme if proper grountls esst uuder the mortgage documents.

A Business Day is a day on which the of#kes of the buslness entity are open to the public
for oartying on substantiaHy ali of Its business functioos

Section 6 of RESPA also provides for damagea aad costs for iodiv[duais or classes of
individuals in circumstances where setuicen ne shown to have vio]ated the requirements of that
Semion. You sbould seek legal adviee if you believe your rigbts have been violated.
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Office of Asst. Sec. for Housing, HUD § 3800.30

[INSTRUC.TFONS TO PREPARSIt: Dellvery means placing the notice in the mml, ficst class
lmml;G prepaid, prior to 15 days beforo the effective date of ttansfer (iravsferor) or prior m
15 days after the effeative date of transfer (transfaree). Howevet', tBfs notice may be sent not
more then 30 dsys after the efleotive date of the transfer of smviaing rights if ¢ertain emerBmcT
bnstnesa situations occnr. See 24 CFR. $ 3s00.21(dXl)(4 'l.ender" mar be ansstitnted for
*pmsent seevicer" whereappropriate. 1'hese iastructions sheuid not appear on the formst]

PRESENT SERVICER [Signatme not requrted] Date

[and][ar]

FUTURE SffitVICIIL [Signature not required]

[61 FR 13263, Mar. 26, 1996]

PART 3800-lNVESTIGATIONS IN
CONSUMER REGULATORY PRO-
GRAMS

See.
3800.10 Scope of rnles.
3800.20 Subpcenas in investigations.
3800.30 Subpoena enforcement in distriot

court.
6800.40 7nvestigationallnaoeedinga.
3800.50 Rights of witnesses in investiga-

tional proceedings.
3800.60 Settlements.

Anxa^. 12U.S.C.2601 etseq.t I5U.S.O.
1714; 42 U.S.O. 8536(d) and 5413.

SouacE: 61 FR 10441, Mar. 18, 1996, unless
otherwiae noted.

¢ 3800.10 Scope oS rules,

This part applies to investigations
and investigational proceedings under-
taken by the Secretary, or the See-
retary's designee, pursuant to the fol-

lowing:
(a) The Interstate Land Sales Full

Disclosure Aot, 15 U.S.C. 1701 et seq.;
(b) The National Manufaotured Hous-

ing Consttvcti.on and Safety Standards
Act of 1974, 42 U.S.C. 5401 et seq.; and

(c) The Real Pstate Settlement Pro-
oedures Aet of 1974, 12 U.S.C. 2B01 et seq.

Date

§ 8800.20 Subpoenas in investigations.

(a) The Secretary May issue aub-
poenas relating to any matter under
Snvestigation. A subpoena may:

(1) Require testimony to be taken by
interrogatories;

(2) Require the attendasice and testi-
mony of witnesses at a speciiYC time
and place;

(3) Require access to, examination of,
and the right to oapy documents; and

(4) Roquire the production of doou-
ments at a specifiotime and place.

(b) A snbpoanaed peison may petition
the Secretary or the Secretary's des-
ignee to modify or withdraw a sub-
poena by filing the petition within 10
days after serviee of the subpoena. The
petition may be in letter form, but
ni.ust set forth the faots and Iaw upon
which the petition is based.

§3800.30 Subpoena enforoement in
district court.

In the case of contumacy of a witness
or a witness's refYZsal to obey a sub-
poena or order of the Secretary, the
United States district eourt for the ju-
risdiction in which an investigation is
carried on may issue an order requiring
eomplinaice vrith the subpoena. HUD
headquarters in Washington, DC, is one
of the looatious'_n which the Secretary
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Execution

FLOW SALE AND SERVICING AGREEMENT
Dated and effective as of June 1, 2002

LEHMAN BROTHERS BA.NK, FSB,
(Initial Owner)

and

GMAC MORTGAGE CORPORATION
(Company)

11767(3
06/21/2002 1228855.02

Residential Fixed Rate
FHA-Insured and VA-Guaranteed Mortgage Loans

Group No. 2002-Flow

. . . .. ^ - ____
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This is a Flow SaSe and Servicing Agreement, dated and effective as of June 1, 2002, atid is
executed between Lehman Brothers Bank, FSB as purchaser and initial Owner (hereina8er, the
"Iuitial Owner"), and GMAC Mortgage Corporation, a Pennsylvania corporation, as seller and
servicer (the "Compan}').

WITNESSETH:

WHEREAS, the Company desires to sell to the Initial Owner, and the Initial
Owner desires to purchase, from time to tisne, ftom the Company, certain FHA insured and VA
guaranteed, fixed rate, one-to-four family residential first lien mortgage loans (the "Mortgag
Loans"), retaining the Compvty to service such Mortgage Loans;

WHEREAS, each Mortgage Loan is secured by a mortgage, deed oftrust or other
security instrument creating a fnst lien on a residential dwelling located in the ju.risdiction
indicated on the related Mortgage Loan Schedule;

WHEREAS, all of the Mortgage Loans are secured by first mortgages or deeds of
trust on residential dwellings situated within these state(s) indicated on the Mortgage Loan
Schedule.

WHEREAS, the Initial Owner and Company wish to prescribe the manner of
purchase by the Initial Owner and the managament, servicing and control of the Mortgage Loans.

NOW,ITIEREFORE, in consideration of the premises and the mittual agreements
hereinafter set forth, the Initial Owner and the Company agree as follows:

ARTICLE I

DEI^INITIONS

Wtienever .ised herein, the following words and plu-ases; tnrtess the context otherwise
requires, shall have the following meanings:

"Acknowledgment and Conveyance Agreement": . The agreement, substantially in the
form of Exhibit A-2 hereto, to be executed by the Company and the lnitial Owner on each
Closing Date.

<`Act": The National Housing Act of 1934, as amended.

"Additional Mortgage Loan Documents": Has thc nieaning set forth in Section 2,03.

"Aggregate Loss Amount": As of any Determination Date and with respect to a Mortgage
Loan Package, the sum of all Noirecoverable Advances nniade by the Company hereunder with
respect to the Mortgage Loans included in such Mortgage Loan Package from and after the related

--------------------f----
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Cut-off Date and not previously reimbursed; provided, that the Aggregate Loss Antomxt shall
exclude (i) any Monthly Advances to the extent made pursuant to Section 4.01 or resulting fcom an
interest rate reduction under the Soidiers and Sailors' Relief Act of 1940, as amended and (ii) any
Realized Losses or Nonrecoverabie Advances inourred as a result of any breach of this Agreement
by the Company or any error or omission by the Company in connection with the servicing or
administration of the Mortgage Loans or otherwise relating to any other events that would give rise
to the Company's obligation to repurchase a Mortgage Loan or indemnify the Owner under this
Agrement.

"Agreement"; This Flow Sale and Servicing Agreement, including all exlvbits hereto, and
a11 amendments hereof and supplements hereto.

"ALTA": The American I.and Title Association or any successor organization.

"Appraised Value"; The amount set forth in an appraisal in connection with the origination
of each Mortgage Loan as the value of the Mortgaged Property. The Appraised Value slrall equal

the amount indicated on the Company's serviciiig system as the appraised value of the Mortgaged

Propeity.

"Assignment of Mortgage": An assignnient of the Mortgage, notice of transfer or
equivalent instrument in recordable form (but not recorded) that, when properly compieted and
reaorded, is sufficient under the laws of the jurisdiction wherein the related Mortgaged Property is
located to reflect of record the sala of the Mortgage Loan to the Owne•.

"Assumed Principal Balance": As to each Mortgage Loan as of any date of determination,
(i) the priucipal balance of the Mortgage Loan outstanding as of the Cut-off Date after application
of payments due on or before the Cut-off Date, whether or not received, minus (ii) all amounts
previously distributed to the Owner with respect to the Mortgage Loan pursuant to Section 5.01 and
representing (a) payments or other recoveries of piincipat or (b) Monthly Advances made pursuant
to Section 5.03.

"BIF": The Bank Tnsurance Ftimd, or any successor thereto.

"Business Day": Any day othei thaii (i) a Sancrday or Sunday, or (ii) a day on which
banking or savings and loan institutions in the Commonwealth of Pennsylvania or State of 2.ew
York are authorized or obligated by law or executive order to be closed.

"Closing Date": Means a date on which the Company shall sell and the Initial Owner shall
purchase Mortgage Loans under this Agreement as set forth in the related Purchase Price and Terttns
Letter or Trade Confirmation, as the case niay be.

"Code": The hiternai Revenue Code of 1986, as it may be amended from time to time or
any successor statute thereto, and applicable U.S. Treasury Departnient regalations issued pursuant

thereto.

"Company": GMAC Mortgage Corporation, a Pennsylvania corporation, or its successor in
interest or any successor to the Company under rlris Agreement appointed as herein provided.
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"Condemnation Proceeds": All awards or settlements in respect of a Mortgaged Property,
whatheer permanent or temporary, partial or entire, by exercise of the power of eminent don7ain or
condemnazion, to the extent not required to be released to a Mortgagor in accordance with the
terms of the related Mortgage.

"Curtailment": Any Principal Prepayment made by a Mortgagor that is not a Full Principal
Prepayment.

"Custodial Account": The separate account or accounts created and maintained porsuant to
Seetion 4.04.

"Custodial Agreement": The agreement for the retention of each Mortgage Note, Mortgage,
Assignment of Mortgage and other documents, which agreement is in the form annexed hereto as
Exhibit C, as the same may be amended, modified or replaced fi•om time to time.

"Custodian": The Custodian under the Custodial Agreement, or its successor in interest or
assigns or any successer to the Custodian under the Custodial Agreement as provided herein.

"Customary Servicing Prooedures"; Procedures (incIuding collection procedures) using the
same care that the Compauy custoinarily employs and exeraises in servicing and adininistering
mortgage loans of the same type for its own account giving due consideration to accepted mortgage
servicing practices and the mortgage loan servicing standards and procedures prescribed by FT3A,
with respect to any F'HA Mortgage Loan, or by VA, with respect to any VA Mortgage Loan, in
each case as set forth in the Ginnie Mae guides and F'HA Regulations or VA Regulations, as
applicable, and in the diractives or applicable publications of such agency, as such may be
amended or supplemented from tim.e to time.

"Cut-off Date: With respect to any Mortgage Loan purchased on a Closing Date, the first
day of the month in which the related Closing Date occurs, or such other date as may be set forth in
the related Purchase Price and Terms Letter or Trade Confirmation, as the case may be.

"Deleted Mortgage Loan": A Moitgage Loan replaced or to be replaced with a Qualified
Substitute Mortgage Loan in accordance with this Agreenront.

"Detennination Date": The 16th day (or if such 16th day is not a Business Day, the
Business Day immediately preceding such 15t1i day) of the nionth of the related Remittance Date,

"Due Date": The day of the month on whioh each Monthly Payme7t is due on a Mortgage
Loan, exclusive of any days of grace.

"Due Period": With respect to each Remittance Date, the period commencing on the
second day of the nxonth preceding the month of such Remittance Date and ending on the first
day of the month of such Remittance Date.

"Eligible Depository Institutien": Either a (i) depositary the accounts of whioh are insured
by the FDIC tbrough the BIF or the SAIF and the debt obligations of which are rated A (or Aa3) or

------ --_'^- -- - ------ - --- ----- ------- -
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better by S&P or Moody's or (ii) the coaporate tnist depattment of any bank the debt obligations of
which are rated at least A-1 (or F-1) by S&P or Moody's.

"Eligible Investments": Any one or more of the foIIowing obligatior,s or securities:

(i) obligations of or guaranteed as to principal and interest by the (a) United
States, Freddie Mac, Fannie Mae or any agency or instramentality of the United
States when such obligations are backed by the full faith and credit of the United
States; provided, that such obligations of Freddie Mac or Fannie Mae shall be
limited to senior debt obligations and mortgage participat3on certifzcates except that
investments in mortgage-backed or mortgage participation securities with yields
evidencing extreme sensitivity to the rate of principal paynients on the underlying
mortgages shall not constitute Eligible Tnvestments hereunder;

(ii) repurchase agreements (wliich inust be fully collateralized) on
obligations specified in clause (i) maturing not more than one niontlz from t.hedate
of acquisition t,hereof;

(iii) federal ffiutds, certificates of deposit, demand deposits, time deposits and
bankers' acceptances (which shall each have an original maturity of not more than
90 days and, in the case of baukers' acceptances, shall in no event have an original
nlaturity of more than 365 days or a remaining maturity of more than 30 days)
denominated iuY United States dollars of any U.S, depository institntion or trust
company incorporated under the laws of the United States or any state thereof or of
any domestic braneh of a foreign depository institution or trust company;

(iv) commercial paper (having original maturities of not anore than 270
days) of any corporation incorporated under the laws of the United States or any
state thereof which are rated at least A-1 or P-1 by S & P Corporation ("S & P") and
Moody's Investor Sers^ices, T.nc. ("Moody's"), respectlvely;

(v) obligations of major foreign commercial banks, limited to Eurodollar
deposits, time deposits, certificate of deposits, bankers acceptances, Yanlcee Baukers
acceptan.ces and Yankee certificate of deposits;

(vi) obligations of inajor foreign corporations limited to commercial paper,
auction rate preferred stoclc, mediuin term notes, master notes and loan
participations;

(vii) money market fnnds comprised of securities described in the
aforementioned clauses (i-iv) and having a stated policy of maintaining a set net
asset value per share (a "Money Market Fund"). A.ll Money Marlcet Funds will
conform to Rule 2a-7 of the Investment Company Act of 1940;

provided, however, that no instrument sball be an Eligible Investment if it represents, either (I) the
right to receive only interest payments witn respect to the nnderlyuig debt instscunent or (2) the rigbf
to receive both principal and interest payEnents derived from obligations underly9ng such instrument
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and the principal and interest with respect to such instrument provide a yield to maturity greater
than 120% of the yield to maturity at par of such underlying obligations.

`Bscrow Account": The separate account or accounts created and maintained pursuaalt to

Section 4.06.

"Escrow Payments": With respect to any Mortgage Loan, the amounts constituting taxes,
assessments, mortgage insurance prerniums, fire and hazatd insurance premiums and other
payments required to be escrowed by the Mortgagor with the mortgagee pursuant to any Mortgage
Loan and the requirements of the FHA or VA, as applicable.

"Essential Mortgage Loan Documents": Has the meaning set fortll in Section 2.03.

"Event of Default": Any one o'f the conditions or circumstances enumerated in Section 9.01.

"Fannie Mae": The Federal National Mortgage Association or any successor organization.

"FDIC": `I'he Federal Deposit Insurance Corporation or any successor organization..

"FHA": The Federal Housing Administration, whicli is a subdivision of HUD, or any
successor, including the Federal Housing Convnissioner and the Secretary of Housing and U'ban
Development where appropriate under the FHA Regulatiorvs.

"FHA Approved Mortgagee": A corporation or other entity approved as a mortgagee by
FI3A. under the Act and applicable FHA Regul.ations, and eligible to own and service, as applicable,
the FHA Mortgage Loans.

"FH,A Insurance°': An itvsurance policy granted by the F.HA with respect to each FHA.
Mottgage Loan under the applicable section of the Housing Act.

,"PHA Moitgage Loan": At any time, any Morigage Loan that is subject to FHA Insurance
and eligible for reimburseinent thereunder.

"FHA Regulations"; R.egutations promulgated by HUd7 under the Act, codified in 24 Code
of Federal Regu.lations, and other HUD issuances relating to FHA Mortgage Loans, including,
without Hmitation, related handbooks, circulars, notices and niortgagee letters.

"FHAlVA Claim Proceeds": Either (i) the amount of insurance proceeds received fi•orn the
FHA under FHA I.usurance in the event of a default with respect to an FHA. Mortgage Loan or (ii)
tl.te amomrt of proceeds received from the VA under a VA Guaranty in the event of a default with
respect to a VA Mortgage Loan.

"Fidetity Bond": A fidelity bond required to be maintained by the Company pursuant to

Section 4.13.
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"Foroelosed Mortgage Loan": Aiiy Mortgage Loan with respeet to which title to the related
Mortgaged Property has been conveyed to the Owner, the Coinpany, the F.EIA or VA, whether by
foreclosure, deed in lieu of foreclosure or othenvise.

"Freddie Mac": The Federal Home Loan Mortgage Cozporatiou or any successor
organization.

"Full Principal Prepayment": A. Principal.PrepaSnient made by a Mortgagor of the entire
principal balance of a Mortgage Loan.

"Ginnie Mae": The Government National Mortgage A.ssociation, a wholly owied corporate
insttumentality of HUD, and any suecessor thereto.

"Ginnie Mae Credit and Collection Poliey": Those credit and collection policies and
practices of Ginnie Mae relating to mortgage loans and the related mortgages as may be modified
from time to time by Ginnie Mae.

"GMAC": General Motors Acceptance Coiporation,

"IiL1A": The Departnient of Heusing and Urban Development or any successor
organization.

"Ini6a1 Owner": Lehman BrotheYs Bank, FSB

"Insurance Proceeds": Proceeds of any title policy, hazard policy or other insurance policy
covering a Mortgage Loan or the related Mortgaged Property, if any, to the ext'ent such proceeds are
not to be applied to the restoration of the related Mortgaged Property or released to the Mortgagor
in accordance with Cistomazy Servicing Procedures or in accordance with the terms of the related
Mor-tgage Loan or applicable law.

"Liquidated Mortgage T.oan"; Any defaulted Mortgage Loan as to which the Company has
determined that all amounts that it expects to recover on behalf of the Owner from or on account of
such Moitgaga .Losai have been recovered.

"Liquidation Advance": With respect to any Foreclosed Mortgage Loan or Liquidated
Mortgage Loan, an amount equal to the related Ttealized Loss, if any, less the amount of any
Monihly Advances and any Li.quidation Advances previously made with respect to such Mortgage
Loan aud not reimbursed, to the extent required to be advanced by the Company pursuant to
Seckion 5.03(b).

"Liquidation Proceeds", Cash, other than Tnsurance Proceeds, Condemnation Proceeds or
REO Disposition Proceeds, received in connection with the liquidation of a defaulted Mortgage
Loan, whether through the sale or assignment of tlle Mortgage Loan, tnistee's sale, foreclosura sale
or otherwise.

-__.6-_- --
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"Loan-to-Value Ratio" or "LTV": With respect to any Mortgage Loan, the original
principal balance of such Mortgage Loan divided by the Appraised Value of the related Mortgaged
Property.

"Maximum Loss Amount": With respect to any Mortgage Loan Package, an ainount equal
to the pereentage set forth in the Purchase Price and Terms Letter or related Trade Confinnation, as
the case rnay be, of the aggregate outstanding principal balance of the Mortgage Loans included in
the related Moitgage Loan Package on the related Cut-off Date, after deduction of payments due on
or before such date, whether or not paid.

"MERS": Mortgage Slectronic Registration Systems, hic., a Delaware corporation, or
any successor in interest thereto.

'MERS Mortgage Loan": Any Mortgage Loan as to which the related Mortgage, or an
Assigmnent of Mortgage, has been recorded in the name of MERS, as agent for the holder from
time to time of the Mortgage Note,

"MIN" a MERS Mortgage Identification Number assigned to a Mortgage Loan in
accordance with the MERS Procedures Mauual,

"MOM Loan° means a Mortgage Loan where the related Mortgage namas MBRS as the
original mortgagee thereof, as to which a MN has been assigned, and which Mortgage has not
been assigned to any other Person.

"Monthly Advanee": With respect to each Remi.ttance Date and each Mortgage Loan, an
amount equal to the Montllly Payment (with the aiterest porfion of such MonthIy Payment adjusted
to the Mortgage Loan Remittance Rate) which was due on. the Mortgage Loan, and (i) which was
delinquent at the close of business on the immediately preceding Detennniation Datc or which was
deferred, modified or raduced pttrsuant to Section 4,01 and (ii) whioh was not the subject of a
previous Monthly Advance.

"Monthly Payment": The scheduled monthly payment of principal and interest on a
Mortgage Loan which is payable by a Mortgagor under the related Mortgage Note.

"Monthly Remittance Advice": The statement provided by the Company to the Owner or
its designees on or prior to each Reinittav.oe Date pursuant to Section 5.02, containing the data
listed on Exhibit F attached hereto.

"Moody's": Moody's Investors Service, or any successor in interest.

"Mortgage": The mortgage, deed of trust or other instrumei:t creating a first lien on or first
pziority ownership interest in an estate in fee simple, or a leasehold estate, in real property seouring
a Mortgage Note, including any rider incorpoiated by reference therein.

"Mortgage File": The documerits, records aud otlier itenrs referred to in Exhibit A
aiinexed hereto pertaining to a particular Mortgage Loan.

- -- wq_ _ _ _
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"Mortgage lnsurance Certificate": With respect to each FHA Martgage Loan, the
mortgage insurance certificate that evidences the FfiA Insurance applicable to such Mortgage
Loan.

"Mortgage .Interest Rate": The antiual rate at which interest acorues on any Mortgage Loan
in accordance with the provisions of the related Mortgage Note, without regard to any reduction in
such rate as a result of any modification of the Mortgaga Note or application of the Soldiers' and

Sailors' Relief Act of 1940, as amended.

'Mortgage Loan": An individual Mortgage Loan that is the subject of this Agreement,
each such Mortgage Loan originaliy sold and subject to this Agreement being identifred on the
Mortgage Loan Schedule, which Mortgage Loan ineludes without limitation the Mortgage File,
the Policy, the Monthly Paynr.ents, Principal Prepayments, Liquidation Proceeds, Condemnation
Proceeds, Insurancs Proceeds, REO Disposition Proceeds, FHAIVA Claim Proceeds and all
other rights, benefits, proceeds and obligations arising from or in connection with such.Mortgage

Loaii.

"Mortgage Loan Package": A group of Mortgage Loans sold to the Initial Owner by the
Company on a Closing Date and set forfii on the Mortgage Loan Schedule annexed to the related
Acknowledgnient and Conveyance Agreement.

"Mortgage Loan Renritta,nce Rate" or "Remittance Rate": As to each Mortgage Loan, the
annual rate of interest required to be remitted hereunder to the Owner, which shall be equal to the
related Mortgage Interest Rats minus the related Servicing Fee Rate,

"Mortgage Loan. Schedule": The schedule of Mortgage attached hereto as Annex I to each
Aclrnowledgnient and Conveyance Agreement, each such schedule setting forth the following
inf'ormation as to each Mortgage Loan, as applicable: (a) the Mortgage Loan identifying nnnaber,
(b) the Mortgagor's name, (c) ihe street address of the Mortgaged Property, including the state and
zip code, (d) the Mortgage Interest Rate, (e) the oziginal principal balance of the Mortgage Loata, (f)
principal balance of the Mortgage Loan as of the Cut-off Date after deduction of payments of
principal due on or before the Cut-off Date, whether or not collected, (g) the first payment date, (h)
a code hidicating whether the Mortgaged Property is occupied by the owner (and, if so, wlaether it is
occupied as a prirnary, secondary or vacatiori residence), (i) the purpose of the Mortgage Loaii and
(j) a code indicating whether the Mortgage Loan is an FHA Mortgage Loan or a VA Mortgage

Loan.

"Mortgage Note": The note or other evidence of the indebtedness of a Mortgagor secured

by the related Mortgage.

"Mortgaged Property": The real property and impro4>ements subject to a Mortgage,
constituting security for repayment of the debt evidenced by the related Mortgage Note.

"Mortgagor": The obligor on a Mortgage Note.

-_ ---- -- __ - ---g _ _ _
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"No-Bid Notica", A written notice from the VA that it will not accept aonveyance of the
property securing a VA Mortgage Loan after such VA Mortgage Loan lias been placed in
foreclosure.

"No-Bid-Mortgage Loan": A VA Mortgage Loan for which a No-Bid Notice has been
received.

"Nonrecoverable Advance": Any Servicing Advance, Monthly Advance or Liquidation
Advance which the Company has detennined in its good faith business judgment will not or, in
the case of a proposed Servicing Advance or Montllly Advance, would not, be ultimately
recoverable, by the Company from late payments, in.saranoe Pr.oceeds, Liquidation Proceed,
Condemnation Proceeds, FI-IAlVA Proceeds or other amoutits received or receivable with respect
to the related Mortgage Loan or REO Property. Upon requost of the Owner, the deteimination by
the Company that it has made a Nonrecoverable Advance shall be evidenced by an Ofricer's
Certificate delivered to the Owner setting forth such determination and the procedures and
considerations of the Company fortning the basis of sucb detenni.nation, wbich shall include a
copy of any information or reports obtained by the Company which may support such
determination.

"Officers' Certificate": A certifioate sigried by the President, a Senior Vice President or a
Vice President and by the Treasurer or the Secretary or one of the Assistant Secretaries of the
Company, or by other duly authorized officers or agents of the Coinpany, aud delivered to the
Owner as required by this Agreement.

"Opinion of Counsel": A written opinion of counsel, who may be salaried counsel
employed by the Company.

"Owner": The Initial Owner and any successor or assign to tlzis Agreement by the Irutial
Owner or an Owner.

"Pass-Through Transfer": The sale or transfer of some or all of the Mortgage Loans by the
Initial Ownar to a tn.ist to be fotmed as part of a publicly issued or privately placed mortgage-
backed securities transaction.

"Person": Any individual, corporation, partnership, joint ventw.•e, association, joint-stock
company, tivst, unincorporated organization or gavennnent or any agency or political subdivision
thereo£

"Policy": Vdith respect to any Mortgage Loan, the applzcable FFiA Insurance or VA
Guaranty.

"Prepayment Interest Shortfall.": As to any Remittanco Data and any Mortgage Loan, (a) if
s2{ch Mortgage Loan was tlie subject of a Full Principal Prepayment during the related Principal
Prepayment Peiiod, the excess of one month's interest (adjusted to the Mortgage Loan Remittance
Rate) on the Asanined Principal Balance of such Mortgage Loan outstanding irrui ediately prior to
such prepayment, over the amount of interest (a#asted to the Mortgage Loan Remittance Rate)
actually paid by the Mortgagor in respect of suclr Principal Prepayment Period, and (b) if such



Mortgage Loan was the subject of a Curtailment during the related Principal Prepayment Period, an
amount equal to one month's interest at the Mortgage Loan Ren.ittance Rate on the amount of such
Curtaihnent,

"Principal Prepaymetnt": Any payment or other recovery of principal on a Mortgage Loan
which is received in advance of its seheduled Due Date, including any prepayment penalty or
premium thereon, and is not acoompanied by an amount of interest representing scheduled interest
due on any date or dates in any month or months subsequent to the month of prepayment.

"Principal Prepayment Period": As to any Remittance Date, the calendar month preceding
the calendar month in which such Remittance Date occurs,

"Purchase Price": Has the meaning set forth iu Section 2.01,

"Purchase Ptice and Tenns Letter": That certain letter dated as of June 13, 2002, between
the Company and th.e Initial Owner, as modif.ted with respect to each Mortgage Loan Package
beyond the initial Mortgage Loan Package by the related Trade Coaifimiation.

"Qualified Appraiser": An appraiser who (a) satisfies the requirements of Title XI of the
Finencial Institutions Reforni, and Enforcoment Act of 1989, as aniended, and the regulations
promulgated thereunder, (b) is acceptable to Faiutie Mae or Freddie Mac and (c) approved by the
Compary, -

"Qualified Subs6tute Mortgage Loan": A mortgage loan substituted by the Company for a
Daleted Mortgage Loan which must, on the date of such substitution, (i) have a principal balance at
the time of substitution not in excess of the prhrcipal balance of the Deleted Mortgage Loan (the
aniount of any difference being deemed to be a principal payment to be credited to or deposited by
the Company in the Custodial Account), (ii) have a Mortgage hiterest Rate not less than and not
more than 1% greater than that of the Deleted Mot-Cgage Loan, (iii) have a remaining maturity not
later than and not more than one year less than the remaining maturity of the Deleted Mortgage
Loan, (iv) be an FIdA Mortgage Loau if the Deleted Mortgage Loan was an FHA Mortgage Loan,
or be a VA Mortgage Loan if the Deleted Mortgage Loan was a VA Mortgage Loan and (v) bc, in
the reasonable detemrination of the Company, of the sanie type, quality and character as the Deleted
Mortgage Loan as if the breach had not occurred,

"Readjustment Act": The Servicemen's Readjustment Act of 1944, as axnended,

"Realized Loss": With respect to each Foreclosed Mortgage Loan, an aniount equal to (i)
the unpaid principal balance of such Mortgage Loan as of the date that the Moitgage Loarr became a
Forectosed Mortgage Ioan (witliout regard to any reduction relating to a VA Buydown), plus (ii)
interest at the applicable Mortgage Loan Remittance Rate fronl the date as to whioh interest was last
paid up to the last day of the month that th.e Mortgagc Loan became a Foreclosed Mortgage Loan,
minus (iii) Liquidation Procoeds and FHA/VA Claim Proceeds received. With respect to oach
Liquidated Mortgage Loaai, an amount eq'aal to (i) the tmpaid principal balance of such Mortgage
Loan as of the date of liquidation (without regard to any reduction relating to a VA Buydown), phis
(ii) interest at the applicable Remittance Rate from the date as to wluch interest was last paid up to
the last day of the month of such liquidation, minus (iii) Liquidation Proceeds and FHA/VA Claim
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Proceeds received. lu determ'niing the extent to wliich a Realized Loss is a Realized Loss of
interest or principal, Liquidation Proceeds shall be allocated first to accrued unpaid interest and
socond to reduce the principal balance of the related Mortgage Loan, and FHPJVA Claim Proceeds
shall be allocable to interest orprincipal as specified by FHA or VA, as applicable.

"Reconstitution Agreement": The agreement or agreecnents entered into by the Company
and the Ini.tial Owner and certain third parties on the Reconstitution Date or Dates witb respect to
any or all of the Mortgage Loans serviced hereunder, in connection with a Whol.e Loan Transfer, a
Pass-Tlurough Transfer or Agency Transfer as provided hi Section 12.01.

"Reconstitution Date": The date or dates on which any or all of the Mortgage Loans
serviced under this Agreement shall be removed from this Agreement and reconstituted as part of a
Whole Loan Transfer, Pass-'I'hrough Transfer or Agenoy Transfer pursuant to Section 12.01 hereof.
On such date, the Mortgage Loans transfen•ed shall cease to be covered by the servicing provisions

of this Agreemeirt and the Company shall cease to service such Mortgage Loans under this
Agreement.

"R.ecor3 Date": The close of business of the last Business Day of the month preceding the
month of the related Remittance Date.

"Re5'nanced Mortgage Loan": A Mortgage Loan that was made to a Mortgagor who owned
the Mortgaged Property prior to the origination of sucb Mortgage Loan.

"Regitlations": FHA Regulations or VA Regnlations, as the case may be.

"REMIC": A "real estate inottgage investment conduit" within the meaning of Section
860D of the Code.

"Reniittance Date": The 18th day of any month, beginning in 7une, 2002, or if such 18th
day is not a Business Day, the first Business Day immediately following.

"REO Disposition": The final sale by the Company of a Mortgaged Property acquired by
the Company in foreclosiue or by deed in lieu of foreclosure.

"REO Disposition Proceeds": All aniounts received with respect to an REO Disposition
pursuant to Section 4.14.

"REO Property": A Mortgaged Property acquired by the Company through foreolosm•o or
deed in lieu of foreclosure, as described in Seotion 4.14.

"Repurchase Price": With respect to any Mortgage Loan to be repurchased by the Company
pursuant to Se.ction 3.03, an amount equal to the Assumed Principal Balance of such Mortgage
Loan as of the date of such repurchase, plus interest on such Assumed Principal Balance at the
Mortgage Loan Remittance Rate finm the date to which interest has last been paid up to and
including the day prior to repurchase.

- - 1 i---- -------- --
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"S&P": Standard & Poor's Rating Services, a division of the McGraw-Tiill Companies,
Inc., or any successor in interest.

"Servicing Advances": All customary, reasonable and necessary "out of pocket" costs and
expenses incurred in the performance by the Company of its servicing obligations, including, but
not limited to, the cost of (a) the pr.eservation, restoration and protection of the Mortgaged Property,
(b) any enforcement or judicial proceed'uigs, including foreclosures, (c) the management and
liquidation of REO Property pursuant to Seation. 4.14 and (d) compliance with the Company's
obligations described in Section 4,08.

"Sen>icing Fee": The amount of the annual fee the Owner shall pay to the Conxpany, equaI
to 0.44°!n (forty-four basis points) of the outstanding principal amotuat of each Mortgage Loan. Such
fee shall be payable nionthly from the interest portion (including recoveries with respect to interest
from the Liquidation Proceeds and F'H.A1VA Claim Proceeds) of each Montlzly Payment oallected
by the Cornpany (or as otherwise provided under Section 4.05) and shall be computed on the basis
of the same principal amountand for the period respecting which any related interest payment on a
Mortgage Loan is computed. The obligation of the Owner to pay the Servicing Fee is limitod to,
and the Servicing Fee is payable solely fronl, the interest portion (including recoveries witli
respect to interest from Liquidation Procaeds and FHA/VA Claim Proceeds) of each Monttily
Payment collected by the Company, or as otherwise provided under Section 4.05,

"Servicing Officer": Any officer of the Company involved in, or responsible for, the
administration and servicing of the Mortgage Loans whose name appears on a list of servicing
officers furnishad by the Company to the Owner upon request, as such list may froin time to time
be amended.

"Trade Confirrnation"; With respect to each purohase of a Mortgage Loan Package
hereunder (other than the initial Mortgage Loan Package purchased hereander), that certain
confirmation letter in the fonn of Exlubit A•1 hereto s'upplementing the Purchase Price and
Tenns Letter and setting forth the general terms, conditions and portfolio characteristics for each
Mortgage Loan Package to be purchased hereundor as of any Closing Date.

"Cransfer Dato": The meaning set forth in Section 10,02,

"VA": '.Che Veterans Administration or any successor thereto.

"VA Approved Lender": A lender approved by the VA under the VA Regulations to act as
a lender in connection with the origination of VA Mortgage Loans.

"VA Buydown": With. respect to a Mortgage Loan as to wh.ich a No-Bid Notica has bcen
received, the waiver or satisfaction by the Company of a portion of the nidebtedness of the
Mortgage Loan--which can take the form of a reduction of the principal, a credit to escrow or
unappfied funds accounts,- the forgiveness of acerued interest or any eombination of the foregoing--
which ca.uses the VA to pay off the remaining amount of tha indebtedness owed and acquire the
collateral securing the Mortgage Loan.



"VA Buydown Loss": The dollar amount of the indebtedness of a Mortgage Loan that is
required to be waived or satisfied in order to effect a VA Buydown.

"VA Guaranty": A guaranty granted by the VA with respect to any Mortgage Laan.

"VA Loan Guaranty Certificate": With respect to each VA Mortgage Loan, the loan
guaranty certificate that evidences the VA Guaranty applicable to such Mortgage Loan.

"VA Mortgage Loan": At any tirne, any Mortgage Loan that is subject to a VA Guaranty

and eligible for reimbursement thereunder.

"VA Regulations": Regolations promulgated by VA pursuant to the Readjustr.n.ent Act,
codified in 38 Code of Federal Regulations, and other VA issuances relating to VA Mortgage
Loans, including, without timitation, related handbooks, circulars, notices and inottgage letters.

"Whole Loan Truisfer": Any sale or transfer of all of the Mortgage Loans by the Initial

Owner to a third party.

ARTICLE II

CONVEYANCE OF MORTGAGE LOANS- POSSESSION OF MORTGAGE FILES:
BOOKS AND R.ECORDS- CUSTODIAL AGRBEMENT:

DELIVERY OF MORTGAGE LOAN DOCUMENTS

Section 2.01 ConNeyarce of Mortsaae Loans• Possession of Mortgaee Fileg.

On each Closing Date, the Company, simultaneously with the execution and delivery of the
related Acknowledgment and Conveyance Agreement, does hereby sell, transfer, assign, set over
and convey to tho Owner, without recourse, but subject to the tenns of this Agreement, all the right,
title and interest of the Cotnpany in and to the Mortgage Loans included in the related Mortgage
Loan Package, including all interest and principal received by the Company on or with respect to
the Mortgage Loans after the related Cut-ofPDate (other than payments of principal and interest due
on the Mortgage Loans on or before susli Cut-off Date, whether or not received), together with all
of the Company's right, title and interest in and to each Custcdial Account and all amounts from
time to time credited to and the proceeds of such Custodial Account, all ainounts from time to
time credited to and the proceeds of any Escraw Account, any Liqtudation Proceeds or
Condemnation Proceeds, any REO Property and the proceeds thereof, the Conxpany's rights
under any insurance policies related to the Mortgage Loans, the Policy related to each Mortgage
Loan and all rights of the Company thereunder, any liisurance Proceeds, aiy FI^LNVA Claim
Proceeds, the Company's security iaterest in any collateral piedged te sectu-e the Mortgage
Loans, including the Mortgaged Properties, and any proceeds of the foregoing.

Pursuaat to Section 2.03 hereof^ the Company has delivered a portion of each Mortgage File
to the Custodian. The contents of each Mortgage File not delivered to the Custodian are and shall
be held in trust by the Coinpatiy for the benefit of the Owner as the owner thereof and the
Company's possession of the portion of each Mortgage File so retained is at the will of the Owner
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for the sole purpose of sarvicing the related Mortgage Loan, and such retention and possession by
the Company is in a custodial capacity only. On the Closing Date, the ownership of each Mot-tgage
Note, Mortgage and each related Mortgage File is vested in the Owner and the ownership of all
records and documents with respect to each related Mortgage Loan prepared by or which come into
the possession of the Company shall immediately vest in the Owner and shall be retained aud
maintained, in trust, by the Compatiy at the will of the Owner in such custodial capacity only. The
Mortgage File may be retained in mierofrlm, microfiche, optical storage or magnetic media in lieu
of hard copy. The Company shafl maintain records (i) conftrming the sale of the related Mortgage
Loan to the Owner and (ii) confirmhlg the Owner's ownerahip interest in the Mortgage File. The
Company shall release firom its custody the contents of any Mortgage File only in aecordanoe with
written instructions from the Owner, tuiless such release is required as incidental to the Company's
servicing of the Mortgage Loans or is in aonnection with a repurchase of any Mortgage Loan or the
rerzioval of any Mortgage Loan or related RBO Property from tha terms of this Agreenient pursuant
to Section 3.03 such written instructions shall not be required

h1 fall consideration for the purchase of each Mortgage Loan Package by the Owner, on
each Closing Date, the Owner shall pay to flie Cotnpany the purchase piice calculated in
aeeordanee with the provisions of the related Acknowledgment and Conveyance Agreement (the
"Purcliase Price") by wire transfer in immediately available funds pursuant to the wiring
instructions as provided by the Company to the Ownar. If, subsequent to any Closing Date, the
amount on which the related Purchase Price with respect to a Mortgage Loan was based is found
to be in error, or if, for any other reason, the Purchase Price or such other axnounts are found to
be in error, within ton (10) Business Days of the receipt of information sufficient to provide
notice that payment is due the party benefiting from the error shall pay an amount sufficient to
correct and reconcile the Purchase Price plus interest thereon at an agreed upon market rate or
such other amounts and shall provide a reconciliation statement and such otlier docunientatien
sufficient reasonably to satisfy the other party concerning the accuracy of such reeonciliation,

It is intended that the conveyance pursuant to this Agreement of the Company's right, title
and interest in and to the property described in the first paragraph of this Section shaI1 constitute,
and shall be construed as, a sale of such property and not a grant of a security interest to secure a
loan. However, if such conveyance is deemed to be, or to be made as security for, a loan, it is
intended that: (1) the rights and o.bligations of the parties shall be established pursuant to the tenns
of this Agteeniont; (2) the Company hereby grants to the Owner a first priority seoui•ity interest in
aL of the Conipany's right, title and interest in, to and tmder, whether now owned or hereafter
acquired, the property described in the first paragraph of this Section 2.01; and (3) this Agreement
shall constitute a security agreement under applicable law.

Section 2.02 Books and Records.

Notwithstanding the sale of a Mottgage Loan Package to the Owner, record title to each
Mortgage and the related Mortgage Note in such. Morigage Laan Package shall continue in tlie
name of the Company and be retained by the Company in trust for the Owner for the sole purpose
of facilitating the servicing and the supervision of the servicing of the Mortgage Loans; provided
however, that the Company agrees to cooperate witb tiie hritial Owner in the event the Initial Owner
requests recordation of the Assignments of Mortgage in connection with a reconstitntion of this
Agr, zment as contemplated under Article XiI. It being further understood that this Assagnment of

- -- --- -- -l^
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Mortgage may necessitate pntting the Assigtunents in the name of the Trust or some other third
party. All rights arising out o€ the Mort.gage Loa.ns included in each Mo cgage Loan Package
including, but not limited to, all funds received on or in connection with a Mortgage Loan sliall be
held by the Company in trust for the benefit of the Owner as the owner of the Mortgage Loans,
subj ect to subsequent deduction of amounts to which the Company is entitled pursuant to the teims
of this Agreement,

The sale of each Mortgage Loan shall be reflected on the Company's balance sheet and
other financial statements as a sale of assets by the Company. After the Closing Date, the
Company agrees to cooperate with the Owner or any parties to a reconstitution of the Mortgage
Loans on one or more occasions as more fully set forth in Article XII, at the Owner's or such
other party's expense, in providing such reasonable docuinentation or confn-mation, as may be
reasonabl.y requested by the Owner or such parties to a reconstitution. The Company shall be
responsible for maintaining, and shall maintain, a complete set of books and records for each
Mortgage Loan which shall be clearly marked to reflect the ownership of each Mortgage Loan by
the Owner.

Section 2.03 Custodial Agxeement^ Delivery of Mortgage Loan Documents.

By no later than tha date set forth in tlie related Purchase Price and Tenns Letter or Trad.e
Confirmation, as the case may be, the Company shall have delivered to the Custodian each of the
following documents for each Mortgage Loan (the "Essential Mortgage Loan llocu.mcnts") and the
Custodian shall have certified its receipt of all such documents to the Initial Owner as of or prior to
the related Closing Date:

(a) The otaginal Mortgage Note endorsed, "Pay to the order of
without recourse" and signed in the name of the Coinpany by an authorized officer.
Sctch signatme may be an original signature or a facsivnile signature of such officer,
If the Mortgage Loan was acquired by the Compaizy in a merger, the endorsement
must be by "CrMAC Mortgage Corporation, successor by merger to [name of
predecessor]"; and if th.e Mortgage Loan was acquired or originated by the
Company while doing business under another r-iane, the endorsement musi be by
"GMAC Mortgage Corporation, formerly known as [previoas name]". The
Mortgage Note shall inciude all itxtetvening endorsements showing a. complete chain
of title fr•om the originator to the Company. In lieu of the original M.ortgage Note,
the Owner will accept lost note affidavits in a forni acceptable to the Owner for up
to five percent (5%) of the Mortgage Loans (measured by un.paid principal balance);

(b) An original blanket Assignment of Mortgage in blank covering all of the
Mortgage Loans (rather than a separate Assignment for each Mortgage Loan);

(a) Originals or eertified true copies firrm the appropriate recording offices of all
assumption and modifioation agreements, if any or if the original has not yet been
returned from the recording office, a copy of suah original certified by the
Company; and
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(d) Original Mortgage Insurance Certificate with respect to each FHA Mortgage Loan
and the original VA Loan Guaranty Certificate with respect to each VA Moitgage
Loan, or in each case a"dupFicate original" thereof in accordance with applicable
Regulations.

Tn addition, the Company is in possession of the following documents for each Mortgage Loan
(the "Additional Loan Documents"), which shall be delivered to the Owner or a Custodian.
designated by the Owner if required in connection with. an Agency Transfer, a Whole Loan
Transfer or a Pass-T'hrough Transfer entered into pursuant to this Agreement:

(a) The originhl Mortgage, or a copy of the Mortgage witli evidence of reoording
thereon certified by the appropriate recording office to be a true copy of the recorded
Mortga.ge, or, if the original Mortgage has not yat been retumed from the recording
office, a copy of the original Mortgage together with a certificate of a duly
autliorized representative of the Company (which certificate may consist of stamped
text appearing on such eopy of the Martgage), the closing attorney or an officer of
the title insw-er which issued the related title insurance policy, certifying that the
copy is a true copy of the original of the Mortgage which has been transmitted for
recording in the appropriate recording office of the jurisdietion in which the
Moitgaged Property is located;

(b) The origiual Assignment of Mortgage, executed in blank, but otherwise in for7n and
substance acceptable for recording; provided, however, that oertain record'ulg
information will not be available if, as of the Closing Date, the Company has not
received the related Mortgage from the appropriate recording offioe. If the
Mortgage Loan was acquired by the Company in a merger, the assignment must be
by "GMAC Mottgage Corporation, successor by merger to [natne of predecessor]";
and if the Mortgage Loan was acquired or originated by the Company while doing
business under another nanie, the assignment must be by "GMAC Mortgage

Corporation, formerly known as [previous name]"; provided, further, that if the
Mortgage Loan is a MERS Mortgage Loan (and, except in the case of a MOM Loan
where no intervening assignment shall be required, the origina.l or certified true copy
of the recorded Assignment of Mortgage to MERS is provided pursuant to clause
(d) below) no Assigunent of Mortgage shall be requu•ed;

(c) The original policy of title insuranoe or, if such insuranee is in force but tlie original
policy of title insurance has not been defivered to the Company by the issuing title
insurer, the report of title insurance or other evidence of title insurance generally
acceptable to Faunie Mae or Freddie Mac or, if the Mortgage Loan is the subject of
a Fannie Mae or Freddie Mac approved rnaster title insnranoe policy, a certified
copy of the certificate oftitle insurance issued thereunder; and

(d) Originals, or certified true copies fx•on1 ihe appropriate recording offices, of any
interver-ing assignments of the Mortgage with evidence of record'z=.ig thereon, or, if
the original intervening assignment has not yet been returned fl•oin the recording
office, a certified copy of such assignment.

-1-5---__

A-034



Notwithstanding any delivery of the Essential Mortgage Loan Documents or the
Additional Mortgage Loan Documents by the Company to the Owner or the Custodian, the
Company shall retain, in its capacity as servicer of the Mortgage Loaus, all other items included
in the Mortgage File, all of which shall be available for inspection by the Owner and which may
be retained in microfilm, microfiche, optical storage or magnetic media in lieu of hard copy.

If, in connection with any reconstitution of the Mortgage Loans, any of Fannie Mae,
Freddie Mac or Ginnie Mae, as applicable, in the case of an Agency Transfer, the third party
purchaser in the case of a Whole Loan Trausfer, or the trustee or master senTicer in the case of a
Pass-Through Transfer, requires that Assignments of Mortgage be delivered andlor recorded with
respect to each Mortgage Loan, then within the time period required by the applicable
Reconstitutiort Agreement, the Company, at the Company's expense, shall deliver to the Initisl
Owner or its designee atl Assignment of Mortgage with respect to each Mortgage Loan in the
name designated by the Initial Owner and in fonn and substanoe acceptable for recording in the
jurisdiction in which the related Mortgaged Property is located. It is understood and agreul that
such Assignmant of Mortgage shall not be required if the Mnrtgage Loan is a MERS Mortgage
Loan, and the Assigmnent of Mortgage naming MERS has been duty recorded and is included in
the Mortgage File held by the Coinpany or delivered to tne Owner or the Custodian to the extent
required by this Agreement.

The Custodian has certified its receipt of each such document as evidenoed by its Initial
Certification in the form annexed to the Custodial. Agreement.

The Company shall forward to the Custodian original documents evidencing any
assumption, modification, consolidation or extension of any Mortgage Loan entered into in
accordance with Section 4.01 or Section 6.01 within fifteen (15) days of its execution; provided,
however, that the Conrpany shall provide the Custodian with a certified no copy of any such
document submitted for recordation within fifleen (15) days of its execution, and shall provide the
original of any document submitted for recordation or a copy of such document certified by the
appropriate public recording office to be a true and complete copy of the oiiginal pronzptly upon
receiving the same from the appropriate publie recording office.

On or prior to each Closing Date, or within the period following such Closizig Date that is
prescribed by applicable Regulations, or otherwise at the request of the Owner, the Company shall
complete all forsns and take such other actions as may be required by F'HA and VA, as applicable,
in connection with the transfer of the Mortgage Loans to Owner, including notifying FHA of the
clianga in ownership with respect to all FHA Mortgage Loans and the giving of notice to the VA of
a transfer of insurance credits, if applieable, with respect to VA Mortgage Loans on the form
prescribed by the VA, in cach case as are required under applicable ReguIations, and shal.l, at the
request of the Owner, provide evidence reasonably satisfactory to the Owner that such notices have
been provided as so required.

Section 2.04. Examination of Mortgage Iile.

At the Owner's request upon reasonable advance notice prior to or after the Closing Date,

the Owner or its designee or any other third party inay, at such Person's cost and expense, conduct a
dtre diligence review of a reasonable sample of the Ivfortgage Files for the purpose of selling,
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assigning or reconstituting the Mortgage Loans, ensuring confonnity with Ginnie Mae standards
and to insure that the Mortgage Loans meet the characteristics set forth in this Agreement, the
Purchase Price and Terms Letter and in the Schedules and Exhibits hereto and thereto.

ARTICLE III

REPRBSBNTATIONS AND WARRANTIES OF THE COMPANY^
REPURCHASE AND SUBSTITUTION:

REVIEW OF MORTGAGE LOANS

Section 3.01 Renresentat3ons and Warranties of the Comnany.

The Company represents, warrants and covenants to the Owner, as of each Closing Date or
as of sucli, other date specifred below, that:

(i) The Conrpany is a validly existing corporation in good standing under the
laws of the Commonwealth of Pennsylvania and is qualified to transact business in, is in good
standing Luider the laws of and possesses all licenses necessary for the conduct of its business in,
each state in which any Moitgaged Property is located or is otherwise exempt or not required under
applicable law to efFect such quahifiea:ion or license and no demand for such qualification or
license has been made upon the Cotnpany by any such state, and in any event the Company is in
complianae witb the laws of each such State to the extent necessary to ensure the enforceability of
each Mortgage Loan;

(ii) The Company has [hll power and authority to hold each Mortgage Loan, to
sell each Mortgage Loan pursuant to this Agreement and to execute, deliver and perforns, aitd to
enter 3nto and eoxzsununate all transactions contemplated by this Agrecment atxl to conduct its
business as presently conducted, has duly authorized #1re execution, delivery and perfomia.nce of
this Agreeanent, has duly executed and delivered this Agreement, and this Agreement is enforceable
against it in accordance with its terms subject to bankruptcy laws and otlier similar laws of generaI
application affecting rights of creditors and subjeot to the appl'rcation of the rules of equity,
including those respecting the availability of specificperformance;

(iii) None of the execution and delivery of this Agreement, the origination of the
Mortgage Loans by the Company, the sale of the Mortgage Loans to the Owner, the consummation
of the transactions contemplated hereby, or the fitlfiIlnient of or compflaice witli the tenns and
conditions of this Agreement will conflict witlt any of the terms, conditions or provisions of the
Company's articles of incorporation ox by-laws or ma.terial.ly conflict with, or result in a matarial
breach of any of the tenns, conditions or provisions of any legal restriction or any agreement or
instrunxent to which the Company is now a party or by which it is baund, or constitute a default or
result in an acceleration under any of the foregoing, or result in the material violation of any law,
rule, regulation, order, judgtnent or decree to which the Coinpany or its property is subject;

(iv) Bach Mortgage Note and any other documents requzred pursuant ta this
Agreement to be delivered to the Owner or its assignee for each Mortgage Loan have been, on or
before the Closing Date, delivered to the Owner or its designee;
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(v) There is no litigation pending or to the best of Cotnpany's knowledge
threatened with respect to the Company which is reasonaUly likety to have a material adverse effect
on the sale of the related Mortgage Loans, the execution, delivery or enforceability of this
Agreement, or wbich is reasonably likely to have a material adverse effect on the fmancial
condition of the Company, or which would draw into question the validity of this Agreement or the
Mortgage Loans or if any action taken in connection with the obligations of the Company
coutemplated herein, or which would be likely to impair materially the ability of the Company to
perform under the terms of this Agreement;

(vi) No consent, approval, authorization or order of aiy court or govammental

agency or body is required for the execution, delivery and performance by the Company of or
compliance by the Company with this Agreement, the sale of the Mortgage L.oans or the
consummation of the transactions contemplated by this Agreement except for consents, approvals,
authorizations and orders wllich have been obtained;

(vii) The corsummation of the transactions conteinplated by this Agreement is in
the ordinary course of business of the Company, and the transfer, assignment and conveyance of the
Mortgage Notes and the Mortgages by the Company pursuant to this Agreement ara not subject to
bulk transfer or any similar statutory provisions in effect in any applicable jurisdiction;

(viii) The Mortgage Loans were selected on a randorn basis from aniong the
outstanding residential mortgage loans contained in the Company's govcrranent loai portfolio
immediately prior to the Closing Date as to which the rapresentations arid warranties set forth in
this Section 3.01 and Section 3,02 could be made;

(ix) There has been no change in the busine.ss, operations, financial condition,
properties or assets of the Company since the date of the Coinpany's finanoial statements that
would have a Lna±erial adverse effect on its ability to perfonn its obligations under this Agreement;

(x) The Company does not believe, nor does it have any roason or cause to

believe, that it cannot perform each attd every covenant contained in this Agreenient. The
Company is solvent and th.e saie af tha Mortgage Loans will not cause the Company to become
insolvent. The sale of the Mottgage Loans is not undertaken with the intent to hinder, delay or
defraud any of the Company's creditors;

(xi) The Company is an approved seller/servicer of residential niortgage loans
for Fannia Mae and Freddie Mac, an approved Gimiie Mae Issuer/Servicer, an FHA Approved
Mortgagee and a VA Approved Lender. No event has occurred, includrng but not limited to a
changa in insurance coverage, which would make the Company unable to comply with Famiie Mae,
Freddie Mae, Ginnie Mae, FIiA and VA eligibility requirements or which would reqnire
notification to any of Famsie Mae, Freddi.e Mac, C,innie 1VIae, FHA or VA;

(xii) The execution of this .A.greenrztit by ll:e parties hereto and the assignment of
the Mortgage Notes to the Owner shall be efitective to transfer and assign to and vest in the Owner
all right, title and interest in and to each Mortgage Loan and the Policy related thereto, including alt
t•ights of the related niortgagee thereunder, excluding therefrom the right to service tlie Mortgage
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Loans and the liability for the Maximum Loss Amount, and following such execution and
ass Panment no Person other than the Owner and the Company, in its capacity as servicer of the
Mortgage Loans to the extent provided in this Agreement, will have any right under or interast in
any PoHcy, including without Iimitation any right to receipt of FT3.AIVA Claini Proceeds;

(xiii) The Company has not retained any broker, finder, investment banker or
financial advisor in connection with this Ageement or any of the transactions contemplated hereby
that would be entitled to a broker's, finder's, investment banker's, financial adviser`s or similar fee in
connection therewith; and

(xiv) Neither this Agreement nor any statement, report or otlier document
furnished pursuant to this Agreenient or in connection with the transactions contemp3ated hereby
contaiuis any untrue statement of fact or omits to state a fact necessaty to rnake the statements
contained therein not nusleading;

Section 3.02 Representations and Warranties as to Individual Morteage Loans.

The Company hereby represents and warrants to the Owner, as to each Mortgage Loan
included in the related Mortgage Loan Package as of each Closing Date or such other date as may
be specified below with respect to such Mortgage Loan Package, that;

(i) `I'he information sat forth in the Mortgage Loan Schedule is true, complete
and correct in all nzaterial respects as of the Cut-off Date;

(ii) The Moitgage creates a first lien or a fir•st priority ownership interest in an
estate in fee snnple in real property securing the related Mortgage Note, free and clear of all adverse
claims, liens and encumbrances having priority over the first lien of the Mortgage subjeot only to
(I) the lien of non-delinquent current real property taxes and assessments not yet due and payable,
(2) covenants, conditions and restrictions, rights of way, easoments and other matters of public
record as of the date of recording which are acceptable to mortgage lenditig institutions generally
and, with respect to any Mortgage Loan for which an appraisal was made prior to the Cut-off Date,
either (A) whi.ch are referred to or otherwise considered in the appraisal made for the originator of
the Mortgage Loan, or (Ti) which do not adversely affect the appraised value of the Mortgaged

Property as set forth in suoh appraisal, and (3) other matters to which like properties are ooirunonly

subject which do not materially interfere witli the benefits of the security intended to be provided by

the Mortgage or the use, enjoyment, value or marlcetability of the related Mortgaged Property, Any
security agreement, chattel moitgage or equivalent document related to and delivered iai connection
with the Moitgage Loan establishes and creates a valid, subsisting and enforceable first lien and
first priority security interest on the property described therein. The Mortgage Note is not and has
rwt been secured by any collateral except the lien of the corresponding Mortgage and the security

interest of any applicable security or chattel mortgage ;

(iii) There are no defaults under the terms of the Mortgage Loan; and i:lie
Compaiy has not advanced fl.ends, or induced, solicited or kno-vvingly received any advance of
finads from aparty other than the owner of the Mortgaged Property subject to the Mortgage, directly
or indirectly, for the paymen.t of any amount required by the Mortgage I,oan;
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(iv) Tltere are no delinquent taxes which are due and payable, ground rents,
assessments or other outstanding charges affecting the related Mortgaged Property;

(v) The teims of the Mortgage Note of the related Mortgagor and the Mortgage
have not been impaired, waived, altered or modified in any respect, except by written instruments
which have been recorded to the extent any such recordation is required by applicable law or is
necessary to protect the interests of the Owner, and which have been approved by the title insurer
and the FHA or VA, as applicable, and copies of which written n.istruments are included in the
Mortgage File. No other instnunent of waiver, alteration or modification has been executed, and no
Mortgagor has been released, in whole or in part, from the terms thereof except in connection witlz
an assumption agreement, which assumption agreement is part of the Mortgage File and the terms
of which are reflected on the Mortgage Loan 5chedule, To the best of the Company's knowledge,
no Mortgagor was iri debtor in any state or federal insolvency proceeding at the time the Mortgage
Loan was originated;

(vi) The Mortgage Note and the Mortgage are not subject to any right of
resoission, set-off, counterclaim or defense, including the dafense of ustuy, nor will the operation of
any of the terms of the Mortgage Note and the Mortgage, or the exercise of a•iy t'ight thereunder,
t-ender the Mortgage Note or Mortgage unenforoeable, in whole or in pait, or subject to aiy riglit of
rescission, set-off, counterclaim or defense, in.cluding the defense of usury, and no such right of
rescission, set-off, counterclaim or defense has been asserted with respect thereto;

(vii) All buildings upon the Mortgaged Property are hxsured by a generally
acceptable insurer pursuant to standard hazard poJ..icies conforming to the requirements of Faanie
Mae and Freddie Mac. All such standard hazard policies are in effect and on tlie date of origination
contained a standard niortgagee claise naming the Coinpany and its successors in interest as loss
payee and such clause is still in effect and all prerniums due thereon have becn paid. If the
Mortgaged Property is located in an area identified by the Federal Bmergency Management Agency
as haviug speeial flood hazards under the Flood Disaster Protection Act of 1973, as amended, such
Mortgaged Property is covered by flood 'utsurance by a generatly acceptable insurer in an arxount
not less than tlle requirements of Famaie Mae and Freddie Mac, The Mortgage obligates the
Mortgagor thereunder to maintain all such iusuran.ce at the Mortgagor`s cost and expense, and on
the Mortgagor's failure to do so, authorizes the liolder of the Mortgage to Lnaintain such insurarice at
the Mortgagofs cost'and expense and to seek reimbursement therefor from the Mortgagor;

(viii) Any and all requirements of any iederal, state or local law including, without
limitation, usury, truth-in-lending, real estate settlenient procedures, eonsumer credit protection,
equal credit opporfnn•rty or disclosure laws applicable to the Mortgage Loan have been complied
with, and tha Cornpany shall maintain in its possession, available for the Owner's inspection,
evidence of compliance with all suclz requirements;

(ix) The Mortgage has not been satisfied, canceled or subordinated, in whole or
in part, or rescinded, and the Mortgaged Property has not been raleased froau the lien of the
Mortgage, in whole or in part nor has any instrument been executed that would effect any such
satisfaction, release, cancallation, subordiriation orreescission;
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(x) The Mortgage Note and the telated Mortgage are original and genuine and
each is the legal, valid and binding obligation of the niaker tliereof, enforceable in all respects in
accordance with its terms subject to bankruptcy, insolvency and other laws of generaI application
affecting the rights of oreditors, and the Company has taken aIl action necessary to transfer such
rights of enforceability to the Owner. All parties to the Mortgage Note and the Mortgage had the
legal capacity to enter into the Mortgage Loan and to execute and deliver the Mottgage Note and

the Mortgage, The Mortgage Note and the Mortgage have been duly and properly executed by such
parties. The proceeds of the Mortgage Note have been fcilly disbursed and there is no requirement
for future advances theraunder, and any and a11 requirements as to completion of any on-site or off-
site improvements and as to disbursements of any escrow funds therefor have been complied with;

(xi) Immediately prior to the trwvsfer and assignment to the Owner, the Mortgage
Note and the Mortgage were not subject to an assignment or pledge, and the Company had good
and marketable title to and was the sole owner thereof and had full right to transfer and sall the
Mortgage Loan to the Owner free and clear of any encumbrance, equity, lien, pledge, charge, claim
or security interest;

(xii) The Mortgage Loan is covered by an ALTA Iender's title insurance polioy or
other generally acceptable form of policy of insurance; witli all necessary endorsements, issued by a
title insurer qualified to do business in the jurisdiction where the Mortgaged Property is located,

insuring (subject to the exceptions contained in clause (b) (1), (2) and (3) above) the Company, its
successors arid assigns, as to the first priority lien of the Mortgage in the original principal amount
of the Mortgage Loan. Such title insurance policy af£'irmatively insures ingress and egress and
against encroachments by or upon the Mortgaged Property or any interest therein. The Company is
the sole insured of such lender's title insurance policy, such title insurance policy has been duly and
validly endorsed to the Owner or the assigrunent to the Owner of the Company's interest therein
does not require the consent of or notification to the insurer and such Iender's title insuiaasce policy
is in fiill force and effect and will be in full force and effect upon the consunimation of the
transactions contemplated by thi.s Agreement. No claims have been made under such lender"s title
insurance policy, and no prior holder of the related Mortgage has done, by act or omission, anything
which would impair the coverage of such lender's title insurance poficy;

(xiii) There is no default, breach, violation or event of acceleration existing mzder
the Mortgage or the related Mortgage Note and, to the Company's knowledge, no event whicli, with
the passage of time or with notice and the expiration of any grace or cure periad, would constitute a
defaiilt, breach, violation or event permitting acceleration; and neither the Company nor any prior
mortgagee has waived any default, breach, violation or event pern7itting aeceleration;

(xiv) To the best of the Company's luzowledge, there are no meohanias, or similar
liens or claims which have been filed for work, labor or material af€ecting the related Mortgaged
Property which are or inay be liens prior to or equal to the Iien of the related Mortgage;

(xv) All improvements subject to the Mortgage lie wholly within the boundaries

and building restriction lines of the Mortgaged Property (and wholly within the project with respect
to a condominium unit) and no improvements on adjoining properties encroach upon the
MotLgaged Piroperty except those wluch are insured against by the title insw•ance policy referred to
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in clause (xii) above and all improvements on the propcrty conzply witli all applicable zoning and

subdivision laws and ordinances;

(xvi) The Mortgage Loan was originated by the Company or by an eligible
correspondent of tlie Company. The Mortgage Loan was originated in accordance with applicable
Regulations (including, without limitation, all underwriting and insuring guidelines) of FHA or
VA, as applicable; The Mortgage Notes and Mortgages are on forms acceptable to FHA or VA, as

applicable;

(xvii) The Mortgage Loan contains the usual and enforceable provisions of the
originator at the time of origination for the acoeleration of the payme3rt of the unpaid principal
amount if the related Mortgaged Property is sold without the prior consent of the mortgagee
thereunder. The Mortgage Note is payable in monthly installments of prineipal and interest, with
interest calculated and payable ni arrears, sufficient to amortize the Mortgage Loan fully by the
stated matutity date, over an original term of not more than thir[y years from commencement of
amortization (or, in the case of a Mortgage Loan that is subject to a modification as indicated on
tlie Mortgage Loan Schedule, with a modified term not more than the lesser of 10 years beyond
the original maturity date nor more than 30 years fronl the nlonth that the first installment
required under the modification agreement is due) and with a priitcipal balance at origination not
in excess of the limits established by F'HA and VA, as applicable. The mortgage loan provides
for accrual of interest on the basis of a 360-day year cansisting of twelve 30-day months. Except
as otheiwise set forth on the Mortgage Loan Schedule, the Mortgage Loan does not contain terms
or provi.sions which would result in negative amortization nor contain "graduated payment"

features;

(xviii) The Mortgaged.Property at origiuation of the Mortgage Loan was and, to the
Company's knowledge, currently is free of damage and waste and. at origination of the Mortgage
Loan there was, and, to the Company's lalowledge; there currentIy is, no proceeding pending for the
total or partial condemnation thereof. At the time of the origination of the Mortgage Loan, the
Mortgaged 1't•opertywas lawfufly occupied;

(xix) The related Mortgage contains er£orceable provisions sttch as to render the
xights and remedies of the holder thereof adequate for fne realization against the Mortgaged
Property of the benefits of the security provided thereby, including, (1) in the case of a Mortgage
designated as a deed of trust, by trnstee's sale, and (2) otherwise by judicial foreclosure. Upon
default by a Mortgagor on a Mortgage Loan and foreclosure on, or trustee's sale of, the related
Mortgaged Property pursuant to the proper procedures, the holder of such Mortgage Loan will be
able to deliver to the FHA or VA, as the case may be, titla of the quality required by the
Regulations to the related Mortgaged Property. To the Company's knowledge, there is no
homestead or other exemption available to a Mortgagor that would interfere with the ultimate
sale of the related Mortgaged Property at a tiustee's sale or the right to foreclose the Mortgage;

(xx) If the Mortgage constitutes a deed of trust, a tnistee, duly qualified if
required under appGcable law to act as such, lias been properly designated and currently so serves
and is named in the Mortgage, and no fees or expenses are or will becwne payable by the Owner to
the trustee under the deed of trust, except in connection with a trustees sale or attempted sale after
default by the Mortgagor;
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(xxi) If required by the applicable processing style, the Mortgage File contafns an
appraisal of the related Mortgaged Property made and signed prior to ihe final approval of the
mortgage loan application by a Qualified Appraiser, The appraisal; if applicable, is in a form
generally acceptable to Fannie Mae or Freddie Mac;

(xxii) All parties which have had any interest in the Mortgage, whether as
mortgagee, assignee, pledgee or otherwise, are.(or, duriug the period in which they held and
disposed of such interest, were) (A) in substantial compfiance with any and all applicable licensing
requirements of tlie laws of the state wherein the Mortgaged Property is located, and (B) (I)
organized mider the laws of such state, or (2) qualified to do business in such state, or (3) federal
savings and loan associations, national banks, a Federal Home Loan Bank or the Federal Reserve
Bank, or (4) not doing business in such state;

(xxiii) To the best of the Company's knowledge, there does not exist any
circumstances or conditions with respect to the Mortgage, the Mortgaged Property, the Mortgagor
or the Mortgagor's credit standing that could reasonably be expected to cause pxivate institutional
investors to regard the Moit:gage Loan as an unacceptable investment, to cause the Moitgage Loan
to become delinquent, or to materiatly adversely affect the value or tnarketability of the Mortgage

Loan;

(xxiv) Each of the Mortgaged Properties consists of a single parcel of real ptroperty
with a detached single-family residence erected thereon, or a two- to four-fanzily dwelling, or a
townhouse, or an individual condominium unit in a condominium project or an iudividual unit in a
pla.nned unit development. Any condominium unit or planned unit developn.ent conforms with
applicable FHA, Ginnie Mae and Fannie Mae requirements regarding such dwellings or is covared

by a waiver confirming that such oondoniini un unit or planned unit development is acceptable to
FF3A, Ginnie Mae and Fannie Mae. No such residence is a nzobile home or Lnanufactured dwelling

or is used for con-amercial purposes;

(xxv) The loan-to-value ratio of the Mortgage Loan. did not, at the time of
origination, exceed the maxinium amount permittad by the FT-TA or VA, as applicable, for such
Mortgage Loatl; the appraisal prepared in connecrion wit2i the Mortgaged Property was prepared
by a qualified appraiser with no ditzct or iaidirect interest in the 2vlortgaged Property, and both the
appraisal and the appraiser satisfied the Regulations and other applicable laws;

(xxvi) the Company is in possession of ea.ah of the Additional Mortgage Loan
Documents with respect to each Mortgage Loan;

(xxvii) The Company is either, and cach Mortgage Loan was originated by, a
savings and loan association, savings bank, commercial bank, credit union, insurance company or
similar institution which is supervised and examined by a federal or State authority, or by a
x.nortgagee approved by the Secretaiy of Housing atid Urban Devel.oprnent pursuani to Section 203
and 211 of the National Housing Act;

(xxviii) The origination, collection and servicing practices with respect to eaoh
Mortgage Note and Mortgage have been legal in all ntaterial respects and in accordance with
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Customary Servicing Procedpres , and have been in a(I material respects in compliance with all
applicable laws and regulations, including without limitarion applicable Regulations and the
Gi.mve Mae Credit and CoIlection Policy. With respect to escrow deposits and Escrow
Payments, if any, all such payments are in the possession of, or under the oontrol of, the
Company and there exist no deficiencies in connection therewith for which customary
urangements for repayment thereof have not been made. All Eacrow Payments have been
collected in full compliance with state and federal law and regulation, including applicable
Regulati.ons. With respect to each Moitgage Loan that provides for Escrow Payments and where
Escrow Paynzents have been collected, an escrow of funds is not prohibited by applicable law
and has been established in accordance with Customary Servicing Prooedares. The atnount of all
Escrow Payments have been computed in accordance with Applicable Requirements. No escrow
deposits or Escrow Payments or other charges or payments have been capitalised under the
Mortgage or the Mortgage Note;

(xxix) Omitted.

(xxx) The Mortgage Loan is an FIiA Mortgage Loan or a VA Mortgage T.oan,
1rJith respect to each M.ortgage Loan, the applicable Policy is in full force and effect, and there
exists no defense or impaimient to fizll recovery thereunder to the maximtun extent provided
thereby, without, in the case of any FHA Mortgage Loan, indemnity to HUD or FTiA. Each policy
is the valid, binding and enforceable obGgation ofF`HA and VA, respectively, to the full extent
provided thereby, without surcharge, set-off or defense, and all actions that are necessary to ensm•e
that each Poticy remains so valid, binding and enforeeable have been taken. The gr.iaranty amount
with respect to each VA Mortgage Loan is equal to the maximum amount applicable to such
Mortgage Loan as provided under Section 5.02, Part I of the VA Lenders Handbook, without regard
to the applicable veteza.n's available entitlenlent. All provisions of such Policy have been and are
being complied with, suah policy is in full force and effect, and all premittms due thereunder
have been paid. The Morkgage Loan obligates the Mortgagor thereunder to maintain the Policy
and to pay all prenuums and charges in connection tberewith. Tha Mortgage Interest Rate for the
Mortgage Loan as set forth on the Mortgage Loan Schedule is net of any suah insurance

premium;

(xxxi) No Mortgage Loan contains provisions pursuant to which Monthly
Payments will in the future be paid or patfiially paid with funds deposited in any separate account
established by the Compairy, the Mortgagor or anyone on behalf of the Mortgagor, or paid by any
source other than the Mortgagor nor does it contain any other siinilar provisioazs cmrently in effect;
no Mortgage Loai is a VA vendee loan, an FHA Section 235 loan, an FHA Section 203(k) loan, an

F'I3A coinsured loan, a graduated payment loan or a revease mortgage loan; no Mortgage Loan is
secured by a cooperative property, ox by manufacttired housing that is not affixed to a permanent

structure;

(xxxii) Each Mortgage File contains each of the docmnents and instrm:tents
required to be maintained by the Regulations and this Agreemelt a1d such documents and
instruments are duly executed and genuine, and, to the Coinpany's Icnowledge, the information
contained therein is tnxe, accurate and complete; to the Company's lazowledge, the documents,
instru.ments and agreements submitted for Iean underwriting were not falsified and ccntain no
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untrue statement of material fact or omit to state a material fact required to be stated therein or
necessary to make the infornu7ation and statements therein not misleading;

(xxxiii) No action, inaction, event or circumstance has occurred and no state of
facts exists that has resulted or will result in the exclusion from, denial of, or defense to coverage
under, or any curtailment or reduction of coverage under, any applicable insurance policy or

Policy.

Section 3.03 Repurchase and 5ubstitutzon.

The representations and warranties set fortli in Sections 3,01 and 3.02 shall smvive the sale
of the Mortgage Loans and shall inure to the benefit of the Ownar, notwithstanding any restrictive
or qualified endorsement on any Mortgage Note or Assignment of Mortgage or the exami.nation of
any Mortgage File. Upon discovety by either the Company or an Owner of a breacli of any of the
representations and warranties set forth in Seciions 3.01 and 3,02 (notwithstanding the Company's
Iaclc of knowledge of such representation and watranty), which breach materially and adversely
affects the value of the Mottgage Loans or the interest of the Owner (or which niaterially and
adversely affects the interest of the Owner in the related Mortgaga Loan in the case of a
representation and warranty relating to a particnlar Mortgage Loan), the party discovering such
breach shall give prompt written notice to the other. Upon the earlier of either discovery by or
notice to the Company of any such breach, the Company shall use its best efforts to prontptly cure
such breach in all material respects within 60 days, and, if such breach cannot be cured during such
time period, the Company shall, at the Owner's option, repurchase such Mortgage Loan at the
Repurohase Price. If any such breach shall involve any representation or warranty set forth in
Section 3.01, and such breach cannot be cured within 60 days of the earlier of either discovery by or
notice to the Company of such breach, all the Mortgage Loans shall, at the Owner's option, be
repruchased by the Coinpany at the Repurchase Price; provided, however, that in the event of a
breach of representation and warranty set forth in Section 3.01 that relates to less than all of the
Mortgage Loaivs in the related Mortgage Loan Paclcage, the Coinpany shall ivpurchase oiily the
Mortgage Loans to which sucli breach relates. However, the Company may, at its option, replace a
Mortgage Loan as to which a breach of representation of warranty hm occurred as described in the
foregoing sentences of this Section 3.03 and substitute in its place witii a Qualified Substitute
lviortgag Loan or Loans, provided, Iiowever, that any such substita.tion shall be effected not later•
than 120 days aiter the Closing Date. Any repurchase of a Mortgage Loan or Loans pursuant to the
foregoing provisions of this Section 3.03 shall be accomplished by deposit ui the Custodial Account
of the amount o.f the Repurchase Price (after deducting therefrom any amounts received in respect
of such repurchased Mortgage Loan or Loans and being held in thc Custodial Account for futtn'e

distribution),

The Company shall effect any substitution of a Qualified Substitute Mortgage Loan by
delivering to the Custodian the documents as are required to be delivered by Section 2.03, with the
Mortgage Note endorsed as required by Section 2.03. No substitution will be made in any calendar
month after the Detennination Date occuiring in such month. The Company shall deposit in the
Custodial Account tbe Montl-dy Paymerit less the Servicing Fee due on such Qualified Substitute
Mortgage Loan or Loans in the tnonth followiug the date of such substitution. Monthly Paymenis
due with respect to Qualified Substitute Mortgage Loans in the month of substitution will be
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retained by the Company. For the month of substitution, distributions to the Owner will include the
Monthly Payment due on such Deleted Mortgage I.oan in the month of substitution, and the
Company shall t.hereafter be entitled to retain all amounts subsequently received by the Company in
respect of such Deleted Mortgage Loan. The Company sizall give written notice to the Owncr that
such substitution has taken place and shall amend the Moitgage Loan Schedule to reflect the
removal of such Deleted Mortgage Loan from the terms of this Agreement and the substitution of
the Qualified Substitute Mortgage Loan. Upon such substitution, suah Qualified Substitute
Mortgage Loan or Loans shall be subject to the terms of this Agreement in all respects, and the
Company shall be deemed to have anade with respect to such Qualified Substitute Mortgage Loan
or Loans, as of the date of substitution, the covenants, representations and warranties set forth in
Seotions 3.01 and 3.02, exceept to the extent a representation contained in Section 3.02 relates to au
expressly specified percentage of the Mortgage Loans.

For asy month in which the Company substitutes one or more Qualified Substitute
Mortgage Loans for one or rnore Deleted Mortgage Loans, the Company will detennine the amount
(if any) by whioh the aggregate principal balance of all such Qualified Substitute Mortgage Loans
as of the date of substitution is less than the aggregate Assumed Principal Balance of all suCh
Deleted Mortgage Loans (after application of scheduled principal payments due in the month of
substit.ition). The amount of such shortfall shall be distributed by the Company in the month of
substitution pursuant to Section 5,01. Accordingly, on the date of such substitution, the Company
will deposit from its own funds into the Custodial Account an amount equal to the amount of such

shortfall.

In addition to sucli repurchase obligation, the Company shall indemnify the Owner for any
expenses reasonably iucurred by the Owner in enforcing its remedies hereunder in cornrection with
any breach by the Company of any representati.on or warranty set forth in this Agreement, It is
understood and agreed that the obligations of the Company set forth in this Section 3.03 to cure or
to repurchase a defective Mortgage Loan and to indemnify the Owner as provided in this Section
3.03 constitute the sole remedies of the Owner respecting a breach of the foregoing representations

and warranties.

ARTICLE,IV

ADMTNTSTRATION AND SFRVICING OP MORT'GAGE LOANS

Section4.01 Comnanyto Act as Sevicer.

The Conipany, as independent coxxtract servicer, slia.ll service and administer the Mortgage
Loans for the bencfit of the Owner in accordance with the terms of this Agreement and in
confonnity with Customary Servicing Procedures: In performing its obligations 1-tercunder, tlte
Conipany shall exercise no less than the saine care that it customarily employs and exercises in
servior`ng and administering mortgage loans for its owii account, but shall perform such obligations
without regard to the Conlpany's obligation to make Servicing Advances, Ivlonthly Advances and
Liquidation Advances, or to the Company's xight to receive compensation for its services hereunder.

A-045



Subject to the above-described servicing standards, the specific requirements and
prohibitions of this Agreement ard the respective Mortgage Loans, and the provisions of any
Policy, the Regulations and applicable law, the Company shall have full pov,rer and autlrority, acting
alone, to do any and all tliings in connection with such servicing and administration which the
Company may deem necessary or desirable. Without laniting the generality of the foregoing, the
Company shall, and is hereby authorized and empowered to (i) execute and deliver on behalf of
itself and the Owner, any and all 'nistruments of satisfaction or cancellation, or of partial ar full
release, discharge and all other coinparable instruments, with respect to the Mortgage Loan and
with respect to the Mortgaged Property and (ii) waive, modify or vary any term of any Mortgage
Loan or consent to the postponement of strict compliance with any such term or in any matmer
grant indulgence to the related Mortgagor if in the Company's reasonable and prudent deterniination
such waiver, modification, postponement or indulgence is not materially adverse to the interests of
the Owner and is not prohibited by the Policy; provided, however, that the Company may not,
unless it has obtained the consent of the Owner, permit any modification with respect to any
Mortgage Loan that would vary the Mortgage Interest Rate, defer or forgive the payment of interest
or of any ptincipal, reduce the outstanding principal anount (other than as a result of its actual
receipt of payment of principal on) or extend the final maturity date of such Mortgage Loan, In
addition, the Company shatl not permit any such modification that would have any adverse effect
on the Policy applicable to any Mortgage Loan anud shatl, in connection with any such modification,
comply with applicable I2egulations, including all Regulations relating to loss mitigation. In the
event of any such modification which pernnits the deferral or reduction of niterest or principal
payments on any Mortgage Loan, the Company shall, on the Busniess Day immediately preceding
the Remittance Date in any month in which any such prineipal or interest payment has been
defen'ed or reduced, maxa a Monthly Advance in accordance with Section 5,03, in an amount equal
to the difference between (a) such month's principal and one nionth's interest at the Remittance
Rate on the unpaid principal balance of such Mortgage Loan and (b) the amount paid by the
Mortgagor. The Company shall be entitled to reimbursenient for such advances to the same extent
as for all ather Monthly Advances made pursuant to Seetion 5.03; provided, that any such advances
shall not be included in the determination of the Aggetgate Loss Amount. Ifreasonably required by
the Company, the Owner sliall furnish the Company with any powers of attorney and other
documents neeessary or appropriate to enable the Company to carry out its servicing and
administrative duties under this Agreement

Tn seivicing and administering the Mortgage Loans, the Company shall employ procedures
(includ'uig collection proeedures consistent with the Ginnie Mae Credit and Collection Policy and
loss mitigation pracedures consistent with the Regulations) and exercise tlre same care that it
customarily employs and exercises in servicing and administering mortgage loans for its own
account, giving due consideration to Custonzary Servicing Proeediues where such practices do not
conflict with the requirements of this Agreeznant. The Company shall at all tinies comply strictly
with the Act, FHA Regul.ations, the Readjustment Act, VA Regulations, and any administrative
guidelines issued th.ereunder. Notwiths tanding anything to tha contrary in this Agreement, the
Company shall take all actions necessary under the applicable Policy in order to receive all
appfieable I'HAlVA Claim Proceeds,
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Sectiou 4.02 Liquidation of Mortgage Loaais• Servicina Advances and Poreclosure,

If any payment due under any Mortgage I.oan and not postponed pursuant to Section 4.01 is
not paid when the sanae becomes due and payable, or if the Mortgagor fails to perform any other
covenant or obligation under the Mortgage Loan azid such failure continues bayond any applicable
grace period, the Company shall take such action, including action relating to delinquency
management, loss mitigation and foreclosure, as is required by or consistent with the Regulations
and as it shaII deem to be in the best interests of the Owner. If any payment due under any
Mortgage Loan and not postponed pursuant to Seotion 4,01 remains delinquont for a period of 90
days or more, the Company shall (a) act in the best interests of the Owner and in accordance with
the Regalations, and such action may inalude the oonunencement of foreclosure proceedings, (b) if
the Compauy commences foreclosure proceedings, notify the Owner thereof on the monthly
rerruttaiice report delivered pursuant to Section 5.02 on the first Remittance Date following such
connnencernent and (o) respond to reasonable inquiries of the Owner with respect to the Mortgage
I,oanor related REO Property. The Owner shall be entitled to compen.sat'son for loss mitigation, as
peranitted by FHA, Pasuve Mae or Freddie ivtac.

Whether in connection with the foreelosure of a Mortgage Loan or otherwise, the Company
shall from its own funds make all necessary and proper Servicing Advances; provided, however,
that the Company is not required to make a Sen+icing Advance unless the Company determines in
the exercise of its good faith reasonable judgment that such Servicing Advance would ulti;nately be
recoverable from R.PO Disposition Proceeds, Tnsurance Proceeds, FHAIVA Claim Proceeds or
Condemnation Proceeds (with respect to each of which the Company shall have the priority
deseribed in Section 4,05 for purposes of withdrawals front the Custodial Account). In the event
that any Servicing Advance or any commitment to pay Seivicing Advances in cotuiection with any
Mortgage Loan exceeds $5,000 in the aggregate, the Company shall secure the written approval of

the Ownar.

In the event that the Company belioves or has reason to believe that a Mortgaged Property is
contaminated by bazardous or toxic substarces or wastes, the Company shall not proceed with
foreclosure or acceptance of a deed in lieu of foreclosure, except to the extent required under
applicable Regulations in order to secure the benefits of the applicable Policy.

Section 4.fl3 Collection of Morteage I.oan Payments.

Continuously &om the date hereof until the principal aid "uiterest on all Mortgage Loans arc
paid in full, the Company will proceed diligently, in aoeordance with this Agreement, to collect all
paynients due under each of the Mortgage Loans when the same shall become due and payable, and
will take special care in ascertaining and esdmating annual taxes, assesstnents, fire and hazard
insurance premiums, mortgage ii.isurance premituns, and all other charges that, as provided in any
Mortgage, will become due and payable in order that the installmeuts payable by the Mortgagors
will be sufficient to pay such charges as and when they become due and. payable.

Section 4.04 Establishment of Custodial Aceotmt^ Deposits in Custodial Account.

The Company shall segregate and lrold all fiinds collected and received pursuant to each
Mortgage Loan and I2E0 Property separate and apart from any of its own funds aa.zd gen.eral assets
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and shall establish and maintain one or more Custodial Aavounts (collectively, the "Custodial
Accounf"), in the form of non-interest bearing time deposit or deniand accounts. The Custodial
Aceount shall be established with an Eligible Deposi.tory Tnstitution. The creation of any Custodial
Account shall be evidenced by a letter agreement in the form of Exhibit B hereto. A copy of such
certification or letter agreement shall be f uni shed to any Owner upon request.

The Company shall deposit in a mortgage clearing account on a daily basis mld in the
Custodial Account no later than the seeond Business Day thereafter and retain therein:

(i) all scheduled payments due after the Cutoff Date on account of principat,
including Principal Prepayments oollected after the Cutoff Date, on the Mortgage Loans;

(ii) all scheduled payments on ac,count of interest on the Mortgage Loans (minus
the portion of any such payment which is allocable to the period prior to the Cutoff Date)
adjusted to the Mortgage Loan Remittance Rate;

(iii) all Liquidation Proceeds and PHAJVA Claiin Proceeds;

(iv) all Insurance Prooeeds, inoluding ainounts required to be deposited pursuant
to Section 4.10 and Section 4.11, other than proceeds to be held in the Escrow Account and
applied to the restoin.tion or repair of the Mortgaged Property or released to tihe Mortgagor
in accordance with Customary Servicing Pirocedures, the Mortgage I.oati doouments or
applicable law;

(v) all Condemnation Proceeds with respect to any Mortgaged Property which
are not released to the Mortgagor hi accordance with Customary Servicing Procedures, the
Mortgage I.oan documents or applicable law;

(vi) any amounts payable in connection with the repurchase of any Mortgage
Loan pursuant to Section 3.03 and ali amounts required to be deposited by the Cornpany in
connection with shortfalls in pFincipal amount of Qualified Substitute Mortgage .C,oans
pursnant to Section 3.03;

(vii) (vii) any amount required to be deposited in the Custodial Account
pnrsuant to Sections 4,01, 4.11, 4.14, 4.15, 5,01, 5.03, 5.04, 5.05 and6.02, or otherwise
under this Agreement.

The foregoing requirements for deposit in the Custodial Account shall be exclusive. Without
luniting the generzlity of the foregoing, paynlents in the nature of late payinent charges, fees for
special services provided to a Mortgagor and assumption fees need not be deposited by the
Company in the Custodial Account.

The Company may invest the funds in the Custodial Accourit in Eligible Investments
designated in the name of the Company for the benefit of the Owner, which shall mature not later
than the Business Day next preceding the Remittance Date next following the date of such
investnen.t (except that (i) any investment in the institution with which the Custodial Account is
maintained may mature on such Recnittance Date and (ii) any other investment may inauire on such
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Remittance Date if the Company shall advance funds on such Remittance Date, pending receipt
thereof to the extent necessary to make distiibuiions to the Owner) and shall not be sold or disposed
of prior to matiuity. Notwithstanding anything to the contrary herein and above, all income and
gain realized from any such investment shall be for the benefit of the Company and shall be sub,}eot
to its withdrawal or order from time to time. The amount of any losses incurred in respect of any
such investments shall be deposited in the Custodial Account by the Compauy out of its own funds
immediately as realized.

Section 4.05 Withdrawals From the Custodial Account.

The Company shall, from titne to time, withdraw fiuids from the Custodial Account for the
following purposes:

(i) to make payments to the Owner in the amounts and in the manner provided
for in Section 5,01;

(ii) to reimburse itself for Monthty Advances, the Company's xight to reimburse
itself pursuant to this subclam (ii) being limited as provided in Section 5,03;

(iii) to reimburse itself for unreimbursed Servicing Advances, and for any
unpaid Servicing Fees, the Company's right to raimburse itself pursuant to this subelause
(iii) with respect to any Mortgage Loan being limited as provided in Section 5,03;

(iv) to reimburse itself for utseimbursed Liquidation Advances niade with
respect to auy Foreclosed Mortgage Loan, the Company's iight to reimburse itself
pmsuant to this subctause (iv) with respect to any Foreclosed Mortgage Loan being
limited as provided in Section 5.03;

(v) to pay itself investment earnings on fiznds deposited in the Custodial
Account;

(vi) to withdraw Atnounts Held For Future Distribution to the extent permitted
under Section 5.03(a);

(vii) to wiLhdraw funds deposited in error in the Custodial Account; and

(viii) to clear and terminate the Custodial Accormt upon the terniination of this
Agreement.

On each Remittanco Date, the Compauy shall witlidraw all funds from the Custodial
Account except for those amounts which, pursuant to Seotion 5.01(a)(iv) and (v), the Coni.pany is
not obligated to remit on such Remittaice Date. The Company may use such withdrawn funds
only for the purposes described in this Section 4.05.

Seation 4.06 Establishment of Escrow Account• Deposits in Escrow Account,
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The Company shall segregate and hold all funds collected and reaeived pursuant to each
Mortgage Loan which constitute Fscrow Payments separate and apart from any of its own funds
and general assets and shall establish and maintain one or more Escrow Accounts (colleetively,
the `Bscrow Account"), in the form of non-interest bearing time deposit or demand accounts.
The Escrow Account sliall be established with an Eligible Depository Iustitution. The creation of
any Escrow Account shall be evidenced by a letter agreement in the form of Exhibit C hereto.
Upon request, the Company shall provide the Owner with a copy of a letter agreement
evidencing the establishment of each Escrow Aceount.

The Company shall deposit in a mortgage clearing account on a daily basis and no later than
the second Business Day thereafter in the Escrow Account and retain therein: (i) all Escrow
Payments held or collected on acccunt of the Mortgage Loans, for the purpose of effeating tiniely
payment of any sucli items as required uader the terms of this Agreernent, (ii) all Insurance
Proceeds that are to be applied to the restoration or repair of any Mortgaged Properry and (iii) all
revenues received with respect to the management, conservation, protection and operation of the
REO Properties pursuant to Section 4.14. The Company shall make withdrawals therefrom only to
effect such payments as are required under this Agreement, and for such other purposes as shall be
set forth in or in accordance with Section 4.07, The Company shall pay to the Maztgagor interest
on escrowed funds to the extent required by law notwithstanding that the Escrow Account is non-
interest bearing.

Section 4.07 Withdrawals Prom Escrow Account.

Withdrawals from the Escrow Account may be niade by the Company only (a) to effect
timely paynients of taxes, assessments, Policy premiums, fire and hazard insuraice premiums or
other items constituting Escrow Payments for the related Mortgage, (b) to reimburse the Coinpany

for any Servicing Advance made by Company pursuant to Section 4.08 hereof with respect to a
related Mortgage Loan, but only from aniouirts received on the related Mortgage Lcan which
represent late payments or collections of Escrow Payments thereund'er, (c) to refund to any

Mortgagor any fiands found to be in excess of the amounts required tuider the tenns of thc related

Mortgage Loan, (d) upon default of a Mortgagor or in accordanca with the terms of the retated
Mortgage Loan aird if peimitted by applicable law, for transfer to the Custodial Account of such
amomlis as are to be applied to the indebtedness of a Mortgage l,oan in accordance with the terms
thereof, (e) for application to restoration or repair of the Mortgaged Property, (f) to deposit into the

Custodial Acoount the funds required to be deposited therein pursuaut to Section 4,14, (g) to pay to

itself amounts to which it is entitled pursuant to Section 4.14, (h) to withdraw any Escrow
Payments related to a Mortgage Loan repurchased by the Company pursuant to Section 3.03, (i) for

trausfer to the Custodial Account of fire and hazard insurance proceeds and Esorow Payments
with respect to any Mortgage Loan as to which FHA or VA, as applicable, has directed that such
funds be applied as a credit against the proceeds of the applica.ble FF3A lnsurance or VA
Guaranty; or {j) to clear and termirtate the Escrow AccoLmt upon the tennination of this Agreement.

Section 4A8 Pavment of Taxes , lasuranec and Other Charges,

With respect to each Mortgage Loan, the Company slaall maintain accurate records
reflectiug the status of taxes, assessments, and other charges for which an escrow is maintained and

the status of Policy pr.emiums and fire and hazard insurance coverage and shalI obtain, from time to
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time, all bills for the payment of such charges (including renewal preniiurns) and shall effect
payment thereof employing for such purpose deposits of tlie Mortgagor in the Escrow Account
which shall have been estinlated and accumulated by the Company in amounts sufficient for such
purposes, as allowed under the te-ms of the Mortgage or applicable law. To the extent that a
Mortgage does not provide for Escrow Payments, or the Coinpany has waived the escrow of
Escrow Payments or the Company is prohibited by applicable state law froin requiring the escrow
of Escrow Payments, the Company shall determine that any such payments are made by the
Mortgagor. The Company assumes fall responsibility for the timely payment of all such bilis and
shall effect timely payments of all such bills irrespective of each Mortgagor's faithful performance
iua the payment of same or the making of the Escrow Payments and shall make advances from its
own funds to effect sucli paynlents.

Seation 4,09 Transfer of Accounts.

The Company may from time to time n'ausfer the Cttstodial Accotuit and the Escrow
Accaunt to any other Eligible Depository institution. The Company shall hotify the Owner within
14 days of any such transfer under tb.is Section 4.09.

Section 4.10 Maintenanee of Hazard Insurance.

The Company shall cause to be maintained (with an insurance company acceptable to Fannie Mae
or Frafldie Mac and FHA or VA, as applicable) for each Mortgage Loan, fire and hazard insttrance
with extended coverage customary in the area where the Mortgaged Property is located, in an
amount which is, subject to applicable law, at least equal to the lesser of (i) the maximum insurable
value of the improvements securing the related Mortgage Loan and (ii) tlte greater of (a) the
outstanding principal balance of the Mortgage Loan and (b) the minimum amount necessaxy to
prevent tha Mortgagor and/or the niortgagee fiom becoming a co-insurer. If the Mertgaged
Property is in an area identified in the Federal Ragist.er by the Federal Emergency Management
Agency as having special flood hazards (and such flood insura.^ce laas been made available) the
Company will cause to be maintained a flood insurance policy meeting the requirements of the
cui•rent guidelines of the Federal :Cnstn'ance Administratiou with a generally acceptable insuranoe
carrier, in an amount representing coverage not less than the least of (i) the outstanding principal
balance of the Mortgage Loan, (ii) the full insuiable value of the Mortgaged Property, or. (iii) the
maxinium amount of insnraiice available under the National Flood Tnsurance Act of 1968 and +die
Flood Disaster Proteotion Act of 1973, each as aniended. The Company shall also maintain on any
REO Proparty, fire and liazard insurance with extended coverage in an amount which is at least
equal to the maxisnLnn irvsurable valuo of the improveinents wlt.ich are a part of such property,
liability insuranee and, to the extent required and available under the National Flood Insurance Aot
of 1968 and the Flood Disaster Protection Act of 1973, each as amended, flood insuranee in an
amount required above. Any amounts collected by the Company undeY any such policies (other
than amounts to be deposited in the Fscrow Account and applied to the restoration or repair of the
related Mortgaged Property, REO Prope^.^ty, or released to the Mortgagor in accordaiice with
Customary Servicing Proeedures or in accordance with the tenns of the Mortgage Loan or
applicable law) shall be deposited in the Custodial Acoount, subject to withdrawal pursuant to
Section 4.05. It is understood and agreed that no earthquake or other additional insuraacc aeed be
required by the Courpany of a y Mortgagor or maintained on property acquired in respect of a
Mortgage Loan, other than pursuant to such applicable laws and regulations as shall at any tiine be
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in force and as shall require such additional insurance. All policies required hereunder shall be
endarsed with standard mortgagee clauses with loss payable to the Cotnpany, its successors and its

assigns, or, upon request of the Owner, to the Owner, and shall provide for at least 30 days prior
written notice to the Company of any cancellation thereo£ The Company shall not accept or obtain
any such insurance policy from an insurance company that does not at that tinle maintain a General
Policy Rating of B-lII or better in Best's Key Rating Guide, or that is not licensed to do business in
the State wherein the related Mortgaged Property is located or that is not otherwise acceptable to

FAA or'VA, as applicable.

Section 4.11 Maintenance of Bianket Insurance Policy.

If the Company shall obtain and maiutain a blanket insurance policy that is issued by an
insurer generally acceptable to Fatnve Mae and Freddie Mac and that insiu-es against hazard losses
on all of the Mortgage Loans, then, to the extent such poficy provides coverage in an anount equal
to the coverage required pursuant to Section 4.10 and otherwise complies with all other
requirements of Section 4.10, the Conipany shall be deemed to have satis5ed its obligations as set
forth in Section. 4.10. Such policy may contain a clause piroviding for a reasonable deduetible, in
which ease the Company shall, if there shall not have been tnaintained on the related Mortgaged
Property a policy complying with Sectiou 4.10, and if there shall have been a loss that would have
been covered by such policy, deposit in the Custodial Account the amount not otherwise payable
under tlie blanket policy because of such deductible clause.

Section 4.12 Maintenance ofMortgaee Tmroaimie^rt Insurattce Policv.

The Company may satisfy its obligations under Section 4.10 and 4.11 pertaining to physical
storage of insurance policies and generai policy rating requirements by maintaining a niortgage
impairment or other forni of blanket policy that w'tll protect the Company andfor investor hi the
event of uninsured loss, insolvency of an insurance carrier or any other loss nomia[ly to be covered
by a niortgage itnpairment policy. It is agreed that any expense incurred by the Conipany in
maintaining any such insurance shall be bome by the Coinpany. This shall be deemed to include
any loss or any expense as a result of a deductible clause in snch a policy.

Section 4.13 Fidelity Bond• Errors and Omissions Insurance.

The Company at its own expense shall maintain with responsible companies tlunughout the
term of this Agreement a blanket fidelity bond and an enrors and omi.ssions insurance policy, with
broad coverage on all officers, employees and other individuals acting on behalf of the Company in
connecticn with its activities under this Agreement, The amount of coverage sliall be at least equal
to the coverage that would be required of the Conipany by Fannie Mae or Freddie Mac, if the
Conzpany were servicing the Mortgage Loans for Faimie Mae or Freddie Mac, and such policy shall
be issued by a cotnpany that is acceptablo to Farmic Mae or Freddie Mac, The Fidelity Bond and
errors and omissions insurance shall be iri the form of the Mortgage Banker's Blanket Bond and
shall protect and insure the Company against losses caused by such individuals, including losses
from forgery, theft, embezzlement, fraud, eirors aitd omissions and negligent acts of such
htdividuals. Such Fidelity Bond shall also protect and instu•e the Conspany against losses in
connection with the failure to maintain auy ins .uance policies required pursuant to this Ageenient
andthe release or satisfaction of a Mortgage Loan withcut having obtained payment in fisll of the
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indebtedness secttred thereby. No provision of this Section 4.13 requiring sach fidelity bond atid
errors and rnnissiotis insuranoe shall diminish or relieve the Company from its duties and
obflgations as set forth in this Agreen2ent.

Section4.14 Title Manaaement and âisnosition ofREO Proneriy.

Subject to the requirements of FHA and VA, as applicable, in the event that title to any
Mortgaged Property is acquired in foreclosure or by deed in lieu of foreelosure, the deed or
certificate of sale shaSl be taken in the name of the Company, as directed by the Ehviier, or in the
event the Company is not authorized or permitted to hold title to real property in the state where the
I2EO Property is located, or would be adversely affected tulder the "douig business" or tax laws of
such state by so holding title, the deed or certificate of sale shall be taken in the name of such
Person or Persons as shall be consistent with an Opinion of Counsel obtained by the Conipany from
an attomey duly licensed to practice law in the state where the REO Property is located, and shall
be cansistant with the applicable requireinents of FHA or VA, as the case may be. The Company
shall hold such title as nominee for the Owner, and any Person or Persons holding such title otber
than the Owner or the Company sball acknowledge in writing that such title is being held as

nominee for the Owner.

The Contpany shall manage, conserve, protect and operate eaclt REO Property for the
Owner solely for the pwpose of its prompt disposition in accordance with Customary Servicing
Procedures. The Company shall dispose of any REO Property as soon as possible in accordance
with Customary Serviciuig Procedures,

With respect to any defaulted VA Mottgage Loan as to which the VA lias provided a VA
No-.Bid Notice, the Company shall have the right, at its option exereised in aocordanee with
Customary Servicing Procedures and for the purpose of maximizing the su-n of the expected
Liquidation Proceeds and F13A/VA Claim Proceeds related to the Mortgage Loan, to either (i)
accept the VA No-Bid and dispose of the xelated REO Property as set forth herein or (ii) e5ect a
VA Buydown; provided, that if the Company desires to accept the VA No-Bid it shall provide the
Owner with not less than two (2) Business Days' notice of such eleotion and if the Owner obj ects to
such election within such tuto day period, the Company shall not elect the VA No-Bid btit shall
proceed as set forth in clause (ii) above,

If the Company accepts a VA No-Bid, the Conipany shall dispose of the related REO
Property as soon as possible at suah price, and upon such temvs and conditions, as the Company
reasonably believes to be in the best interest of f]ze Owner. The proceeds of sale of the REO
Praperty shall be promptly deposited in. the Custodial Account. As soon as practicable after receipt
of the proceeds of sale and receipt of the proceeds of FHAVA Claim Proceeds with respect to such
Mortgage Loan, the expenses of such sale shall be paid atid the Campany shall reimburse itself, to
the extent permitted under Section 5.03, for any related unreinibursed Servicing Advances, unpaid
Servicing Fees and unreimbursed Monthly Advances, and on the Remittance Date immediately
followiuig the Prepayment Period in wbich the sale proceeds are received the net cash proceeds of
such sale ren7aining in the Custodial Account shall be distributed to the t)wner.

The Company shall also maintain on each RBO Property fire and hazard insurance with
extended coverage in an atnount that is in accordance with Cttstomary Servicing Procedures and, to
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the extent required and available under the Flood Disaster Protection Act of 1973, as amended,
flood insurance in an amount that is in accordance with Customary Servicing Procedures .

Subject to the approval of the Owner as desoribed in this paragraph, the disposition of R:EO
Property shall be carried ont by the Company at such price, and upon such terms and conditions, as
the Company deetns to be in the best interests of the Owner and otherwise in accordance with
Customary Servicing Procedures. Prior to acceptance by the Company of an offer to sell any REO
Property, the Company shall notify the Owner of such offer in writing which notification shall set
forth all material tenns of said offer (each a "Notice of Sale"). The Owner shall be deemed to have
approved the sale of any REO Properly unless the Owner notifies tlie Company in writing, witlvn
three (3) Business Days after its receipt of the related Notice of Sale, that it disapproves of the
related sale. The REO Disposition Proceeds shall be promptly deposited in the Custodial Account.

Subject to 6le requirements of FHA and VA, as applicable, the disposition of RP.O Property
shall be carried out by the Company at such price, and upon such terms and conditions, as the
Company reasonably believes to be in the best interests of the Owner. The proceeds of sale of the
REO Property shall be promptly deposited in the Custodial Account. As soon as practical
thereafYer the expenses of such sale shall be paid and the Company shall reimburse itself, to the
extent permitted under Section 5.03, for any related rsueimbursed Servicing Advances, unpaid
Servicing Fees and unreimbursed Monthly Advances, and on the Remittance Date immediately
following the Prepayment Period in which`such sale proceeds are received the net cash proceeds of
such sale remaining in the Custodial Account shall be distributed to the Owner.

The Company shall notify the Owner in accordance with Customary Seivicing Procedures
of each acquisition of REO Property upon such acquisition, and thereafter assume the
responsibility for marketing such REO Property in accordance with Customaiy Servicing
Procedures. Thereafter, the Company shall continue to provide certain administrative services to
the Owner relating to sucli REO Property as set forth in this Section 4.14. The 1tEO Property
must be sold within three years following the end of the calendar year of the date of acquisition,
unloss a REMIC election has been made with respect to the arrangement under which the
Mortgage Loans and R.EO Property are held and (i) the Owner sball have been, supplied with an
Opinion of Counsel to the effect that the holding by the related trust of such Mortgaged Property
subsequelt to such tliree-year period (and specifying the period beyond such tliree-year period for
whiah the Mortgaged Property may be held) wiR not result in the imposition of taxes on
"prohibited transactions" of the related trust as defined in Section 860F of the Code, or canse the
related REMfC to fail to qualify as a REMIC, in which case the related trast may continue to
hold such Mortgaged Property (subject to any conditions contained in such Opinion of Counsel),
or (ii) the Owner or the Company shall have applied for, prior to the expiration of suah three-year
period, an extension of such tliree-year period in the matmer contemplated by Section 856(e)(3)
of the Code, in which case the three-year period shall be extended by the applicable period. Ff a
period longer than three years is permitted under the foregoing sentence and is necessary to sell
any'REO Property, (i) the Company shall report monthly to the Owner as to progress being niade
in selling such REO Property and (ii) if, with the wiitten consent of the Owner, a purchase
money mortgage is taken in connection with such sale, such purchase money mortgage shall
aaame the Company as ruortgagee, and such purchase money mortgage shall not be held pursuant
to this Agreement, but instead a separate participation agreeme7t between the Company and
Owner shall be entered into with respect to such purchase money niortgage.
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Notwithstanding any other provision of this Agreement, if a RBMIC election has been
made, no Mortgaged Property held by a REMIC shall be rented (or allowed to continue to be
rented) or otherwise used for the production of income by or on behalf of the related trust or sold
in such a manner or pursuant to any tems that would (i) cause such Mortgaged Property to fail to
qualify at any time as "foreclosure property" witliin a meaning of Section 860G(a)(8) of the
Code, (ii) subject the related trust to the imposition of any federal or state income taxes on "net
income from foreclosure property" wit11 respect to such Mortgaged Property within the meaning

of Section 860Cr̀(c) of the Code, or (iii) cause the sale of such Mortgaged Property to result in the
receipt by the related trust or any income from non-pefYnitted assets as desoribed in Section
860F(a). (2)(B) of the Code, unless the Company has agreed to indemnify and hold harniless the
related trust witli respect to the imposition of any such taxes.

Section 4.15 Purchase of Debentures.

In the event that FHA exercises its option to pay all or a portion of any amount owed by it in
respect of an FITA Mortgage Loan in the form of a debenture, the Company shall promptly
purchase such debenture for a price equal to the principal amount thereof, and shall deposit such
funds in the Custodial Account no later tim the Determinatioax Date relating to the Due Period in
which FHA issues such debentures for distribution to the Owner on fhe next succeeding Remittance

Date.

Section 4.16, Liguidation Renorts.

Upon the receipt of all FHA/VA Claim Proceeds with respect to any Mortgage Loan, the
Company shall submit to the Owner a liquidation report with respect to the related Mortgaged
Property in a format reasonably required by the Owner, Fannie Mae or Preddic Mae.

Section 4.17. Rgports of Foreclosures and Abandonments of Mortpaeed Property.

Following the foreclosure sale or abandonment of any Mortgaged Property, the Company
shall report such foreclosure or abandonment to the extent and in the manner required pursuant to
Section 60503 of the Code.

Section 4.18 Force Placed Insurance.

Each Moztgage obligates the Mortgagor thereunder to maintain the reo,uired hazard
insurance policy at the Mortgagor's cost and expense, and on the Mottgagor's failure to do so,
authorizes the Company to obtain and maintain sucll insurance at such Mortgagor's cost and
expense, and to seek reimbursement therefor from the Mortgagor. Upon any failure of the
Iviortgagor to maintain the required hazard insurance; the Company shall obtaiu and maintain
sueli force placed hazard insurance at the Mortgagor's cost and expe.nse.

Section 4,19 Inspectioils.

The Company shall inspect the Mortgaged Property as often as deemed necessary by the
Company and in accordance with Customary Servicing Procedures to assure itself that the value

(

A-055



of the Mortgaged Property is being preserved. In addition, if any Mortgage Loan is more than 90
days delinquent, the Company immediately shall inspect the Mortgaged Property and shall
conduct subsequent inspections in accordance with Customary Servicing Procedures, The
Company shall keep an electronic report of each such inspection.

Section 4.20 Restoration of Morteagad Pronertv.

Except as othaiwise required by the Regulations or Customary Servicing Procedures, the
Company tieed not obtain the approval of the Owner prior to releasing any Insurance Proceeds or
Condenination Proceeds to the Mortgagor to be applied to the restoration or repair of the
Mortgaged Property if such release is in accordance with Customary Servicing Procedures. At a
minimuni, with respect to claims greater than $10,000, the Company sha11 comply with the
following conditions in conneotion with any such release of lnsurance Prooeeds or Condemnation

Prooeeds:

(i) the Company slsall receive satisfactory independent verification of coxnpletion
of repairs and issuance of any required approvals with respect thereto;

(ii) the Compaay shaTl talce all steps necessary to preserve the priority of the lien of
the Mortgage, including, but not limited to requiring waivers with respect to inechanics' and

m.aterialmen's liens;

(iii) the Company shall verify that the Mortgage Loan is not 60 or inore days

delinquent;'and

(iv) pend`uxg repairs or restoration, the Conlpany shall place the Insurance Proceeds

or Condemnation Proceeds in tlie Bscrow Aecount.

With respect to ciaims of $10,000 or less, the Company shall comply with the
followi.ng oonditions in connection with any such reiease of Insurance Proceeds or Condemnation

Procceds;

(i) the related Mortgagor shall provide an affidavit verifying the completion of
repairs and issuance of any reqi ired approvals with respect thereto;

(ii) the Compa_ny shall verify the total amount of the claim with the applicable

ansurance oompany; and

(iii) pending repairs or restoration, the Company shall place the Insurance Proceeds
or Condemnatiou proceeds in the Escrow Account.

If the Owner is nanied as an additional loss payee, the Cornpany is hereby empowered to
endorse any loss draft issued in respect of such a claiun in the name of the Owner.

4.21 Maintenaice of FIdA hisurance and VA Guarantv.
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With respect to FHA Mortgage Loans and VA Mortgage I.oans, the Company shall
maintain and keep the FHA Insurance and the VA Guaranty, respectively, in fnll force and effect
throughout the term of this Agreement and discharge its obligations arising out of FHA hisvrance
and the VA Guaranty. The Company hereby agrees that it shall be liable to the Owner for auy
reasonable and actual loss, liability or expense iacuned by the Owner by reason of any FHA
Tnsurance or VA Guaranty, or the arnount of ooverage, reimbursement or claim thereunder, being
voided, redueed, released or adversely affected by reason of the negligence or willful misconduct of
the Company. The Coinpany will service and administer the Mortgage Loans in accordance with
the obligations of mortgagees under the Act and the applioable FHA Regulations and under the
Readjustnient Act and applicable VA Regulations and will discharge all obligations of the
mortgagee under each Mortgage Loan, including paying all FHA and VA insurance premi.ums, fees
or charges, as required, and, subject to the riglat to assign ihe Mortgage Loan to the FHA or VA, as
the case may be, will take all action reasonably necessary to preserve the lien of such Mortgage,
uxcluding the defense of a.ctions to challenge or foreclose such lien.

In connection with its activities as servicer; the Company agrees to prepare and present, on
behalf of itself and the Owner, claitns to the FHA under FHA Tnsurance and the VA Luider VA
Guaranties in a timely fashion in aceordatice with the tetms of the Mortgage Loan Requirements so
as to rnaximize the related FHA/VA Claixn Proceeds witthout curtaihnent thereof and, in this regard,
to take such action as shall be necessary to pemrit rrecovery under any FHA Insurance or VA
Gnaranty respecting a defaulted Mortgage Loan. Pursuant to Section 4,04, any FHA/VA Claim
Proceeds colleeted by the Company shall be deposited in the Custodial Account, subject to
withdrawal pursuant to Scction 4.05.

ARTICLE V

PAYMENTS TO THE OWNER

Section 5.01 Distribntions.

On each Remittance Date the Company shall remit by wire transfer of innnediately
available funds to the Owner or its designee the siun of (a) all amouuts deposited in the Custodial
Account as of the close of business on the netersniiiation Date (net of charges against or
withdrawats from the Custodial Account pursuant to Section 4.05), plus (b) all auiounts, if any,
wliich the Company is obligated to deposit into the Castodial Account pursuant to Section 5.03,
plus (c) the aggregate amount of any Prepayment Interest Shortfall existing as of such Remittance
Date, minus (i) aaay amounts attributable to Principal Prepayments received after the immediately
preceding Prepayment Period and (ii) any Insurance Proceeds, Liquidation Proceeds or FHA/VA
Claim Proceeds received after the inunediately preceding Prepaymeit Period, and (iii) any Montlrly
Payrnetit received by the Compauy during any Due Period in addition to the Monthly Payment due
on such Due Date, intended by the related Mortgagor to be applied on a subsequent Due Date (the
sum of (i), (ii) and (iii), the "Amount Held for Future Distribution"), all of which ainounts sball be
renutted on the next succeeding applicable Remittance Date.
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Each retnittanee pursuant to this Section 5.01 shall be made by wire transfer of immediately
available fands to, or by otlxer means of transmission or transfer that causes funds to be
immediately available in, tlte account which shall have been designated by the Owner.

With respect to any remittance received by the Owner after the Business Day on which
such payment was due, the Company shall pay to the Owner interest on any such Iate payment at
an annual rate equal to the Prime Rate, adjusted as of the datc of each change, plus three
percentage points, but in no event greater than the maximuni amount permitted by appIicable
law. Such interest shall be deposited in the Custodial Account by the Company on the date such
late payment is made and shall cover the period commencing with the day following such
Business Day and ending with the Business Day on whi.ch such payment is made, both inclusive,
Such interest shall be remitted along with the distribution payable on the next succeeding related

Remittance Date.

The Company shall ten days prior to the Remittanae Date on which the final distribution of
funds to Owner is to be ma.de heraunder, notify each Owner of the pendency of such distribution
and such distribution shall be made to each Owner.

Section 5,02 8tatements to the Owner.

Not later than the 10t1i day of each nnonth (or if such day is not a Business Day, the
preceding Business Day), the Compairy shall fiunish to the Owner (and up to two designees of the
Owner) a Monthly Remittance Advice, with a trial balance report attached thereto, atld an electronic
tape, computer diskette or other electronic data transmission in a format agreed to by the Company
and the Owner, oontaining the information set forth in Exhibit F hereto, as to the related renritt:ance
and the period ending on the last day of the preceding Due Peziod. Upon reconstitution of some or
all of the Mortgage Loans as contemplated by Article XII, the Conipany shall prepare the reports
required by any related Reconstitution Agreement and sha1I also submit appropi7ate reports to the
Owiter's designee in a form and format mutually satisfaot.ory to the Company and such designee,

ln addition, not niore than 60 days after the end of each calendar year, upon receipt of
written request by the Owner, the Company will furnish at any time during such calendar year, a
listing oftheprincipal balances of the Mortgage Loans outsta.n.diug at the end of such calendar year,

The Company shall preparo aid file any and all tax retums, information statements or other
filings required to be delivered to any goveixmiental taxing authority (other than those required to
be filed by the Owner) or to the Owner pursuant to any applicable law with respect to the Mortgage
Loans and the transactions contenrplated heroby.

Seciion 5.03. Mont' ly Advances and Liauidation Advances, by the Cotupzaly: I.imitation
on Reimbursement.

(a) On each Determination Date, tne Company shall deposit in the Custodiai
Account from its own fEmds an amount equal to all Monthly Advances which were due on the
Mortgage Loans with respect to the related Due Period. Subject to the limitation contained in
Section 5.04, the Company's obligation to make such Monthly Advauces as to any Mortgage Loan
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will continue through the earlier of (i) the last Monthly Payment due prior to the payment in full of
such Mortgage Loan, or (ii) the last Remittance Date prior to the Remittance Date on which a
Mortgage Loan has become a Foreolosed Mottgage Loan and on whiclt wi11 be distributed a
Liquidation Advaatce to be made by the Cornpany in accordance with Section 5.03(b), or (iii) the
last Retnittance Date prior to tho Remittance Date on which will be distributed the last of all
Liquidation Proceeds, FHA/VA Claim Proceeds and all other recoveries in respect of such
Mortgage Loan, including Insurance Proceeds and Condomnation Proceeds.

The Company may withdraw An.•ioua-its Held For Future Distribution from the Custodial
Account to fnnd Monthly Advances on any Renzittance Date; provided, that the Company shall be
obligated to reimburse the Custodial Account far such aniounts out of its own funds on eaeli
Remittance Date on which such amounts are required to be remitted to the Owner.

(b) Subject to the limitatioa contained in Section 5.04, on each Determiuation
Date, the Compaa3y shall deposit in the Custodial Account (or in suoh other account as may be
designated by the Owner) from its own funds an amount equal to any Realized Loss incurred with
respect to each Mortgage Loan that has become a ForeoIosed Mortgage Loan or a Liquidated
Mortgage Loan d.uring the applicahle Due Period, less the amount of any Monthly Advances and
Liqtudation Advances previously made with respect to such Mortgage Loan and not reimbursed.
The Ttealized Loss witYt respect to any Foreclosed Mortgage Loan shall be deemed to have beelt
incurred on the date that the related Mortgage Loan becomes a Foreclosed Mortgage Loan.

(c) The Conipany shall be reimbursed (i) for Monthly Advances and unpaid
Sarvicing Fees only from amounts in respect of late pa'yments of amounts previously advanced by
the Company made by the related Mortgagor and (ii) for Servicing Advances oiily from recovery
from the related Moitgagor of aniounts that direotly relate to the amounts advanced. With respect
to each Foreclosed Mortgaga Loan and each Liquidated Mortgage Loan, the Company shall be
reimbursed for MontMy Advances, Serviciu.ag Advances (to the extent not previously reimbursed)
and Liquidation Advances out of Liquidation Proceeds, Condemnation Proceeds, Insurance
Proceeds or FIfA/VA Claim Proceeds relating to the Mortgage Loan as to wluch such advance was
made, but only to the extent that an amount equal to the outstanding principal balance of such
Mortgage Loan plus interest accrued at the related Remittance Rate and unpaid thereon, as reduced
by iuireiinbursed 14Fontbly Advances, has first been remitted to the Owner.

Section 5.04. Limited Recourse Servicin^.

Idotwithstanding anything to the contrary contained in this Agreement, with respeot to any
applicable Due Period, the Company shall not be obligated to make any Liquidation Advance or
Nomecoverable Advance with respect to any Mortgage Loan to the extent that (aaid only to the
extent that), after giving effect to such advance, the Aggregate Loss Amount with respect to all
Mortgage Loans included 'ni the related Mortgage Loan Package would exceed the Maximum Loss
Amount for such Mortgage Loan Package; it being the intention atid tmderstanding of the Owner
and the Company that the Conipany will be responsible for the first losses associated with the
Mortgage Loans included in any Mortgage Loan Package due to delinquency or actions taken in
order to avoid delinquency, including Roalized Losses and Nonrecoverahle Advances, up to an
aggregate amount equal to the Maximum Loss Amount (excluding any such losses resultiaig from
(i) any Monthly Advances to the extent made pursuant to Section 4.01 or resulting from an interest
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rate reduction under the Soldiers and Sailors' Relief Act of 1940, as amended, and (ii) any Realized
Losses or Nonrecoverable Advances inccnred as a result of any breach of this Agreement by the
Conzpany or any error or omission by the Company in connection with the servicing or
administration of the Mortgage Loans or otherwise relating to any other events that would give i-ise
to the Contpany's obligation to repurchase a Mortgage Loan or indemnify the Owner under this
Agreement).

Upon each reeonstitution of the Mortgage Loaus as contemplated by Article XIi, the Owner
shall have the right, in its sole discretion, to retain for itself or assign and apport'ton all, none or any
part of, the right to receive (and the Company's liability for) the Maximum Loss Amount; provided,
that at no time shall the Company be obligated to make any Liquidation Advance or
Nonrecoverable Advance under this Agreement or any Reconstitution Agreement to the extent that
(and only to the extent that), after giving effect to such advance and 0 similar advances made
under this Agreement and all other Reconstitution Agreements then in effect, the Aggregate Loss
Amount would exceed the Maximum Loss Amount, unless the Company shall be indemnified
therefor by the Owner or such other Person as shall be reasonably acceptable to tlie Company. The
terms of any Reconstitution Agreement shall not operate to relieve the Company of its liability for
the Maximum Loss Amount, regardless of whether or not such Reconstitution Agreement eontains
recourse provisions. The Ownef' may retain for its own account or separately assign the right to
receive payments of aniounts in respect of Realized Losses payable by the Company in accordance
with Section 5.03(b). It is the intention of the parties hereto that, natwithstanding any reconstitution
of the Mortgage Loans on one or more occasions, the Owner shall be entitled to the economic
benefzt of, and the Company shall be obligated for, the Maxivnum Loss Amount in respect of the
Mortgage Loans.

Seation 5.05. Prepaymtent Interest Shortfalls.

Not later than the close of business on the Business Day preceding each Remittance Date,
the Company shall from its .own funds deposit in the Custodial Account an amount equal to the
aggregate Prepayment Iuterest Shortfall, if any, existing in respect of the related Principal
Prepayment Period,

ARTICLE VI

GENERAL SERVICING PROCEDURE

Section 6.01 Assumntion A ments.

The Company shall usa its best efforts to enforce any "due-on-sale" provision contained in
eaclx Mortgage or Mortgage Note to the extent permitted by law and provided that such

enforcement would not impair any recovery under any related Policy. The Company sliall be

entitled to retain as additional servicing compensation any assun?ption fee collected by the

Company for entering into an assumption agreement.

If the Company reasonably belioves it is Lmable under applicable law to enforce such "due-
on-sale" clause, the Company shall enter into (i) an assumption and modification agreernent with
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the person to whom suoh property has been. conveyed, pursuant to which such person becomes
liable under the Mortgage Note and the erigiuaal Mortgagor remains liable thereon or (ii) in the
event the Conipany is unable under applicable law to require that the criginal Mortgagor remain
liable under the Mortgage Note and the Company has the prior consent of the F)"TA or VA, as
applicabte, a substitution of liability agreement with the purchaser of the Mortgaged Prope_rty
pursuant to which the original Mortgagor is released from liability and the purrohaser of the
Mortgaged Property is substituted as Mortgagor and becomes liable under the Mortgage Note. In
connection with any such assumption, neither the Mortgage Interest Rate borne by the related
Mortgage Note, the term of the Mortgage Loan nor tlie outstanding principal amount of the

Mortgage Loan shall be changed.

Section 6.02 Release ofMorteaae Files' Wroneful Satisfaction of Morteanes.

Upon the payment in full of any Mortgage Loan, the Company will obtain the portion of the
Mortgage File that is in the possession of the Custodian, prepare and process any required
satisfaction or release of the Mortgage and notify the Owner as provided in Section 5.02.

If the Company satisfies or releases the lien of a Mortgage without liaving obtained payment
in full of the indebtedness secured by the Mortgage, the Company, upon written deinand, shall
remit to the Owner the then Assumed Principal Balance of the related Mortgage Loan by deposit
thereof in the Custodial Account. The Company shall maintain the Fidelity Bond as provided for in
Section 4.13 insuring tl-ie Contpany aganist any loss it may sustain with. respect to any Mortgage
Loan not satisfied in accordance with the procedures set forth herein.

Section 6.03 Servicing Comnensation.

As compensation for its services hereunder, the Company shall be entitled to withdraw from
the Custodial Account or to retain from interest payments on the Mortgage Loans the amounts
provided for as the Company's Servicing Fee. The Servicing Fee sliall be payable monthly and
shall be computed on the basis of the same unpaid principal balance and for the period as to
which any related interest payment on a Mortgage Loan is compnted. The Servicing Fee shall be
payable only at the time of and with respect to those Mortgage Loans for which payment is in

fact made of thc entu•e amount of the Monthly Payment. The obligation of the Owner to pay the
Servicing Fee is limited to, and payable solely from, the interest portion (including recoveries

with respeet to interest frorn Liquidation Proceeds and FZLAIVA Claim Proceeds) of such

MontliIy Payments collected by the Company. Additional servicnig compensation in the fonn of

assuniption fees, as provided hi Section 6.01, and late payment charges or otherwise shall be

retained by the Company.

Section 6.04 Annual Statement as to Compliance.

The Company sball deliver to the Owner, on or before May 31 of each year, beginning May
31, 2003, an Officers' Certificate stating that (i) a review of the activities of the Company dur4ng the
preceding calendar year and of the Company's performance under this Agreement has been made
under such officer's supervision, and (ii) to the best of such officer's knowledge, based on such
review, the Company has fnlfilled all of its obligations under this Agreement tbroughout such year,
or, if there has been a default in the fulfdlnien.t of any such obligation, specifying each such default
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known to such Servicing Officer and the nature and status thereof and the action being talcen by the
Company to cure such default.

Section 6.05 AnnualInd=ndent Public Accountants' Servicina Renort

On or before May 31 of each year, beginning May 31, 2003, the Company, at its expeivse,
sball cause a firm of independent public accountants that is a member of the American Institute of
Certified Public Accountants to fiunislr a statement to the Owner to the effect that such firm has
examined certain documents and records relating to the servicing of mortgage loans in the
Company's portfolio. On the basis of this examination, the CPA firm will disclose any exceptions
or errors relating to the servioing of mortgage ioan,s, as required by paragraph four (4) of "Fhe

Unifonn Single Attestation Program for Mortgage Bankers,"

Section 6.06 Ownex's Right to Exatnine Company Reoords.

The Owner shall have the right, upon reasonable notice to the Company, to exainine and
audit any and all of the books, records or other information of the Company whetlier held by the
Company or by another on behalf of the Company, which may be relevant to the performance or
observance by the Company of the terms, covenants or eonditions of this Agreement, and to discuss
such books, records or other information with an officer or employee of the Company who is
knowledgeable about the n•iatters contained therein.

ARTICLE VR

REPORTS TO BE PREPARED BY COMf'ANY

Section. 7.01 Comuanv Shall Provide Access and Irifoixnation as Reasonably Reauired.

The Company shall fumish to the Owner upon writteir request, during the tet7n of this
Agreement, such periodic, special or other reports or infonnation, wheti•ier or not provided for
herein, as shall be necessary, reasonable or appropriate with respect to the purposes of thls
Agreement. The Company may negotiate with the Owner for a reasonable fee for providing such
report or information, unless (i) the Company is required to supply such report or inforination
pursuant to any other section of this Agreement, or (ii) the report or informati.on has been requested
in conneetion with Internal Revenue Serv3ce requirements. The Company agrees to execute and
deliver a(1 such instnnnents as the Owner, from time to time, may reasonably request in order to
effeetuate the purposes and to carry out the terms of this Agreenient,

Section 7.02 Financial Statemeits.

The Company undeistands that, in. connection with marketing the Mortgage Loans, the
Owner may make available to a prospective Owner a consolidated stateinent of operations of
Company for the most recently completed five fiscal years for which such a statement is available
as well as a consolidated statement of oondition at the end of the last two fiscal years covered by
such consolidated statement of operations. The Company, if it has not already done so, agrees to
promptly furnish to Owner copies of the statements specified above,
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The Company also agrees to make available upon reasonable notice and during normal
business hours to any prospective Owner a knowledgeable financial or accounting officer for the
purposes of answering questions respecting recent devalopments affecting the Company or the
financial statements of the Company and to permit upon reasonable notice and during normal
business hours any prospective Owner to inspect the Company's servicing facilities for the purpose
of satisfyin.g such prospective Owner that the Company lias the ability to service the Mortgage
LoanS in accordance with this Agreement.

ARTICLE VIII

THE COMPANY

Section 8.01 Indemiification• Third PartV Claims.

T'he Company agrees to indemnify the Owner and hold them lunmless against any and all
claims, losses, penalties, fines, forfeitures, reasonable legal fees and related costs, judgments, and
any other costs, fees and expenses that the Owner incurs directly resulting from the failure of the
Company to perform its duties and service the Mortgage Loans in material compliance with the
terms of this Agreement. The Company shall immediately notify the Owner if a, claim is made by a
third party with respect to this Agreement or any Mortgage Loans. The Company shall follow any
written instructions received from the Owner in connection with such claim.

Secfion 8,02 MerQer or Consolidation of the ComDanv.

The Company shall keep in full effect its existence, rights and franohises as a corporation,
and shall preserve its qualification to do business as a foreign corporation in each jurisdiction in
which sucli qualification is or shall be necessary to protect the vafidity and enforceability of this
Agreement, or the ability of the Company to perform its duties under this Agreernent.

Any Person into which the Company may be merged or consolidated, or any corporation
resulting from any mcrger, conversion or consolidation to which the Company sliall be a party, or
any Person succeeding to'the business of tlie Company herew.ider, shall be the successor of the
Company hereunder without the executian or filing of axiy paper or any further act on the part of
either of the parties hereto, anything herein to the contrary notwithstanding; provided, however, that
the successor or surviving Person shall be an institution (i) that is qualified to service mortgage
loans on behalf of fiannie Mae or Freddie Mao, (ii) that has a net worth of not less than $25,000,000
and (iii) that is an FHA Approved Mortgagee and a VA Approved Lender.

Seetion 8.03 Companv Not to Resign.

The Owner has entered 'uitcr this Agreement with the Compaiy in reliance upon the
independent status of the Company, and the representations as to the adequacy of its seiviciiig
facilities, plant, personnel, records and proeedures, its integrity, reputation and financial standing,
and the continuance thereof. Therefore, tlie Company shall naither assign its rights under +31is
Agreement nor delegate its duties heretmder or any portion thereof or sell or otherwise dispose of
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all or substantially aIl of its property or assets without, in each case, the prior writtsrt consent of the
Owner, whieh oonsent shall be granted or withheld in the sole discretion o€the Owner. In addition,
the ability of the Conlpany to assign its rigbts and delegate its duties under this Agreement to a
successor servicer shall be subject to the following conditions:

(i) Such suceessor servicer must be qualified to service loans
for Fatnlie Mae, Freddie Mac and Gimue Mae and must be an FHA Approved Mortgagee
and a VA Approved Lender, in each case in good standing with ttle applicable agency;

(ii) Such successor servicer m.ust have a net worth of not less
than $25,000,000;

(ai) Such successor servicer must execute and deliver to the
Ownar at2 agreement, in fonn and substance reasonably satisfactory to the Owner, that
contains an assumption by such successor servicer of the due and punctual performance
and observance of each covenant aad condition to be perfoxrned and observed by the
Company under this Agreement;

(iv) At the roquest of the Own.er, such successor shall provide
the Owner with fin.ancial assurances satisfactory to the Owner (suclt as a letter of credit,
cash reserve fund or similaT credit enhancement) adequate to secure such successor
servicer's obligation to make Nonrecoverable Advanccs up to an amount not to exceed
125% of the difference (but not less than zero) between the Maximum Loss Amount
relating to all Mortgage Loan Packages and the Aggregate Loss Amount relating to all
Mortgage I.oan Packages as of the date of the proposed assignment; and

(v) The Company shall, at its cost and expense; take such steps
that may be necessary or appropriate to e£featuate and evidence the transfer of the
servicing of the Mortgage Loans to such successor seLvicer, including, but not liniited to,
the follolving: (A) on or pxior to the date of such transfer or with'ni the period following
such transfer that is prescribed by applicable Regulations, the Company shall complete all
forins, take all actions required by FHA and VA, as applicable, in connection with such
transfer of servicing, shall provide such notices to FkIA and VA in connection therewitlr
as are required under applicable Regulations, shall obtain all necessary approvals of FHA
and VA for such transfer of servicing, and shall provide evidence thereof (in foim
reasonably satisfactory to tha Owuer) to the Owner and to the successor servicer; (B) to
the extent required by the terttns of the Mortgage Loans and by applicable federal and
state laws and regulations, the Company shall timely mail to each obligor under a
Mortgage Loan any required notices or disclosures describing the transfer of servicing of
the Mortgage Loans to the successor servicer; (C) prior to the effectiva date of siuch
transfer of servicing, the Company shall transmit to any related insurer notification of
such transfer; (D) on or prior to the effective date of such transfer of servicing, the
Cornpany shall deliver to the successor servicer all Mortgage Loan Documents and any
related records or mateiials in the custody of the Company; (B) on or prior to the effective
date of such transfer, the Company shall transfer to the sticcessor servicer all fands hald
by the Company in respect of the Mortgage Loans, other than amounts payable to the
Coinpany pursuant to this Agreement; (F) the Company shall, after the effective date of
the transfer of servicing to the successor servicer, oontinue to faiivard to such successor,

=4fr- -

A-064



within one Business Day of receipt, the amount of any payments or other recoveries
received by the Company, and the Company shall notify the successor servicer of the
source and proper application of each such payment or reeovery; (G) the Company shall,
after the e£fective date of transfer of servicing to the successor servicer, coutinue to
cooperate with such successor to facilitate such transfer in such manner and to such
extent as such successor may reasonabty request; and (H) the Company shall continue to
be entitled, as and to the extent provided in this Agreement, to reimbursement for any
Monthly Advances, Servicing Advances or Liquidation Advances made by it and not
reimbursed.

The Company shali not resign from the obligations and duties liereby imposed on it except
by mutual consent of the Company and the Owner or upon the det.ermniation that its duties
hereunder are no longer permissible under applicable law and such incapacity cannot be cured by
the Company. Any such deterniination permitting the resignation of the Company shall be
evideneed by rtn. Opiuiion of Counsel to such effect delivered to the Owner which Opinion of
Counsel shall be in form and substance reasonably acceptable to the Owner. No such resignation
slratI become effecEivc .ua.til a successor shall have assumed the Company's responsibilities and
obligations hereunder in the manner provided in Section 11.01.

Without in any way limiting the generality of this Section 8.03, in the event that the
Company either shall assign this Ag.-eement or the servicing responsibilities hereunder or
delegate its duties hereunder or any pottion thereof or sell or otherwise dispose of all or
substantially all of its property or assets, without the prior written eonsent of the Owner, then the
Owner shall have the right to terminate this Agreement upon notice given as set forth in Section
9.01, without any payment of any penalty or damages and without any liability whatsoever to the
Company or any third party.

ARTICLE IX

I}BEAULT

Sectio.i 9,01 Events ofDefault

Event of Default, whenever used herein, means any one or more of the following events:

(i) any failure by the Company to remit to the Owner any payment required to be
made under the tea7ns of this Agreernent tlsat continues unremedied for a period of three Business
Days after the date upon which wiitten notice of sucli failure, requiring the sanze to be remedied,

shall have been received by the Company from the Owner; or

(ii) any failure on the part of the Company duly to observe or peid'orm in any
material respect any otlrer of the covenants or agreements on the part of the Company set forth in
this Agreement or in the Custodial Agreement that continues unremedied for a period of 45 days
(30 days in instances where the Company has failed to pay insurance premiums) after the date on
which written notice of such failure, requiring the same to be remedied, shall have been raceived by

th.e Company fi'om the Owner; or
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(iii) a decree or order of a court or agency or supervisory authority having jurisdiction
bankruptcy,for the appointanent of a trustee in battfauptcy, conservator, receiver or liquidator in any,

reorganization, insolvency, readjustment of debt, marshalliug of assets and liabilities or similar
proceedings, or for the winding-up or liquidation of its affairs, sliall have been entered against the
Company and such decree or order shall have remained •n•i force undischarged or unstayed for a

period of 45 days; or

(iv) the Compzaiy ceases to be qualified to transact business in any jurisdiction where
it is currently so qualified, but only to the extent such non-qualification materialIy and adversely
affects the Company's ability to perfonn its obligations hereunder; or

(v) the Company shall aonsent to the appointment of a conservator or receiver or
liquidator in any insolvency, readjustment of debt, marshalling of assets and liabilities or similar
proceedings of or relating to the Company or of or relating to all or substa•itially all of its property;

or

(vi) the Company shall admit in writing its inability to pay its debts generally as they
bccome due, file a petition to take advantage of any applicable insolvency, bar,lcruptcy or
reorganization statute, make an assignment for the benefit of its creditors or voluntarily suspeid

paytnent of its obligations; or

(vii) any failure by the Compan.y, to meet the qualifications of a Fannie Mae
seller/servicer, wliich failure continuas for a period of tv.ne longer than for more than 30 (thirty)
days, or the Company at any tirne ceases to be an FHA Approved Mortgagee or a VA Approved

Lender; or

(viii) the Coinpany aiteinpts to assign its dght to servicing contpensatian hereunder
without satisfying the requirements of Section 8.03 or the Conipany attempts, without the consent
of the Owner, to sell or otherwise dispose of all or substantially all of its property or assets (otlier
than in compliance with Section 8.03) or to assign this Agreement or tha servicing responsibilities
hereunder or to delegate its duties heremlder or any portion tliereof to otlier than the Company in

violatioii of Section 8.03; or

(ix) the Company fails to maintain a m net worth of $25,000,000 at any tinie.

If an Event of Default sliall occur, then so long as sucli Fvent of Aefault shall not have been
remedied, the Owner may, by notice in writing to the Company, in addition to wlxatever rights the
Owner may have at law or equity to damages, including injunctive relief and specific performanee,
temvnate all the rights and obligations of the Company under this Agreement and in and to the
Mortgage Loans aud the proceeds thereo£ On or after the receipt by the Company of such written
notice, all autliority and power of the Coinpany under this Agreement, v,Tliether with respect to the
IvTortgaga Loans or otberwise, shall pass to and be vested in the successor appointed pursuant to
Section 11.01. Upon written request froxn the Owner, the Company shall prepare, execute and
delivcr, any and all documents and other instruments, place in such successor's possession all
Mortgage Files, and do or accomplish all other acts or things necessary or appropriate to effect the
puiposes of such notiEce of termination, whether to complete the transfer and endorsement or

-4g
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assignment of the Mortgage Loans and related documen.ts, or otherwise, at the Company's sole
expense. The Company shaIl cooperate with the Owner and such successox in effeating the
temiination of the Cornpa.ny's responsibilities and rights hereunder, including, without limitation,
the transfer to such successor for admimistration by it of all cash aniounts (less niy amounts due the
Company pursuant to the tenne of this Agreement) which shall at the time be credited by the
Company to the Custodial Account or Escrow Account or thereafter received with respect to the

Mortgage Loans.

Section 9.02 Waiver of Defaults.

The Owner may in wiiting waive any past default by the Conipany in the performanca of its
obligations hereunder and the consequences thereof and any default in remitting to Owner any
required distribution in accordance with this Agreement, including the Company's obligation to
make Monthly Advances, Subject to the preceding senten.ce, upon any waiver of a past default,
such default shall be deemed not to exist and any Event of Default arising therefrom shall be
deemed to have been remedied for svery purpose of this Agreeinent, except as otherwise stated in
s-ach waiver; provided, however, that no such waiver shall extend to any subsequent or other default
or impair aiiy right consequont tliereto, exoept as otheiwise stated in such waiver.

ARTICLE X

T.ER.MINATION

Section 10.01 Termination.

(a) T'his Agreement shall terminate upon either; (i) the later of the distribution to the
Owner of final payrnent or liquidation with respect to the last Mortgage Loan (or advances of sarne
by the Company), or the disposition of ail property acquired upon foreelosure or deed in lieu of
foreclosure with respect to the last Mortgage Loan and the remittance of all funds due hereuvder or
(ii) mutual consent of the Company and the Owner in writing.

(b) The Company, at its option but only upon tliirty (30) days' prior written notice to the
Owner, may temunate tliis Agreement at any time when the aggregate Assumed Principal BaIauc.e
of the Mortgage Loans which remain subject to this Agreement (the "Remaining Mortgage Loans")

has been reduced by application of Monthly Payments or otherwise to an aunomit no greater than
five (5) percent of the aggregate Assutned Principal Balance of the Remainuig Mortgage Loans as
of the Cut-off Date, Such teimination shall be effected by the deposit by the Company'of an
arnount equal to the sum of (i) 100% of the aggregate Assumed Principat Balance o€the Remaining
Mortgage Loans as of the first calendar day of the tnonth in whioh such repurchasc occurs (the
"Repurchase Cut-off Date") after application of prhicipal due on such date whether or not received,
and the appraised value of REO Properties, which appraisals shall be performed by an appraiser
acceptable to Fannie Mae and Freddie Mac, and (ii) interest on the aggregate Assumed Principal
Balance at the Mortgage Loan Remittance Rate €rotn the Repurchase Cut-off Date to, but not
iucluding, the date of repurchase. Upon. any such purchase of Mortgage Loans and REO Properties
u_nder this Seotion 10.01(b), the Qwnsr shall, to the exten.t necessary, transfer or cause to be
transfe3red to the Company title to the repurchased Mortgage Loans and REO Proper6es by

y49- - --- -- -- -- - --- - .
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instruments of transfer or assignment, without recovrse. The Company may not purchase ftwer
than all of such Mortgage Loans and REO Properties, The Company shall deposit the repurchase
price for the rernaining Ivlortgage Loans as described in. (i) and (ii) above in the Custodial Account
no later than one (1) Business Day prior to the first Remittance Date to occur after the expiration of
thirty days following the notice described in the first sentence of this Section 10.01(b). Upon
presentataon and surrender of the outstanding Mortgage Loans, the Company shall cause to be
distributed to the Owner on such Remittance Date the repurchase price together with the anrounts
(including Monthly Advances) that would be otherwtise distributable to the Owner in respect of
Mortgage Loans and REO Properties on such Remittance Date. Upon receipt of such fi.nal
payment, the Owner shall deliver, or cause the Custodian to deliver to the Company, the Mortgage
Files in connection therewith and shall otherwise usa its best efforts to effect or cause to be effected
the orderly transfer of assets to the Conipany.

Section 10.02 Termixcation Without Cause.

The Owner may, at its sole option, terminate any rights the Company may liave hareunder,
without cause, upon 30 days prior written notice. In the event of sucla a termination, the Owner
agrees to pay a suni, as liquidated damages, in an amount equal to (i) two percent (2%) of the
aggregate Assu.med Principal Balance of the Mortgage Loans if such written notice is reaeived by
the Company on or before the Business Day five years from the Closirig Date, or (ii) one percent

(1%) of the aggregate Assunzed Principal Balanca of the Mortgage Loans if such written notice is
received by the Company after the Business Day five years from the Closirig Date (either amount
shall be referred to as "Liquidated Datnages".) Any snch notice of tzrmination shall be in writing
and delivered to the Conrpany by registered mail as provided in Section 11.07 of this Agreement.
In the event of a termina.tion of the Company without cause as provided in thi.s Section 10.02, from
and after tha effective date of such ternrination, the Company shall be relieved of its liability for the
Maximum Loss Amount and advances to be niade pursuant to Section 5,03.

Terniination pursuant to this Section 10.02 shall be effective on the dale (the "1'ransfer

Date") on which the Company transfers all responsibilities, rights, duties and obligations under this
Agreement to the successor appointed pursuant to Section 11.01, Such successor shall be
appointed by the Owner and such Transfer Date shall be no more than 90 days following the date
on which sucli written notice of terinination is received by the Conzpany On the Trausfer Date; the

Owner sha4l pay to the Cornpany 90% of the Liquidated Damages by wire transfer (or other vehiole

which permirts imrnediate delivery) to the Company. The remaining amormt of Liquidated

Damages owing to the Company shall be paid by the Owner on the date on which all requirements

for the transfer of servicing liave been fnlfilled by the Company to the reasonable satisfaction of the

Owner, Such date shall be no later than 20 Business Days after the Transfer Date.

ARTICLE XI

MISCELJ.,ANTEOUS 1'ROVTSIONS

Section 11.01 Closin .

s
----- --^
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Eaeh closing for the purchase and sale of Mortgage Loans hereunder sliall take place on
tlse related Closing Date. Upon agreement by the Company and the Owner, the closing shall be
either: by telephone, confirmed by letter or wire as the parties sliall agree, or conducted in person,
at such place as the parties shall agree.

Each closing for a Mortgage Loan Package shall be subject to each of the following conditions:

(a) at least one (1) Business Day prior to the Closing Date, the Company shall
deliver to the Owner a Mortgage Loan ScheWe with respect to the Mortgage Loans to be
purchased and sold on such date;

(b) all of the representations and warranties of the Company under this
Agreement shall be trne and correct as of such Closi ig Date and no event shall have occurred
which, with notice or the passage of tim.e, would constitute a default under this Agreement;

(c) the Owner shall have received, or the Owner's atiorneys shall have
received in escrow, all closing doeuinents as specified in 11.02 of this Agreement, in sucli forins
as are agreed upon and reasonably acceptable to the Okroer, duly executed by all signatories other
than the Owner as required pursuant to the terms hereof;

(d) the Company shall have delivered and released to the Custodian on or
prior to the Closing Date all documents required pursuant to Section 2,03 hereof; and

(e) all other terms and conditions of this Agreement and the related Purahase
Price and Terms I,etter (if any), 'IY'ade Confirmation (if any) and Aeknowledgment and
Conveyance Agreement shall have been complied with.

Subject to the foregoing conditions, the Owner shall pay to the Company on each Closing Date
the Purchase Price for the Moitgage Loan Package purchased on such date by wire transfer of
immediately availahIe funds to the account designated by the Company.

Section 11.02 Closing Documen.ts.

(a) The closing docuinents for the Mortgage Loans to be purchased on the
initial Closing Date under this Agreement shall consist of fully executed originats of the
following docunients as well as the documet7ts referred to in Section 12.04(b):

(i) the Purchasc Price and Terms Letter;

(ii) this Agreement;

(iii) the Custodial Agreement betweez the Owner and the Custodian;

(iv) a Custodial. Account Letter Agreement, in the forna of Exhibit D

hereto;

_-----
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(v) an Escrow Account Letter Agreement, in the form of Exhibit B

hereto;

(vi) an Officer's CertiScate of the Compan.y, in the form of Exhibit H
hereto, including all attachnlents thereto; and

(vii) an Opinion of Counsel of the Company (who may be an employee
of the Company), in the form of Exhibit I hereto.

(b) The closing documents for the Mortgage Loans to be purchased on each
Closing Date under this Agreement (including the initial. Closing Date) shall consist of fully
executed originals of the following documents:

(i) the related'Irade Confinna.tion (if applicable);

(ii) the related Acknowledgment and Conveyance Agreement;

(iii) the Mortgage Loan Schedule;

(iv) a side letter agreement between the Owner and the Company (if
applicable);

(v) an Assignrnent and Assuanption of the Owner's interest as servicer
of the Mortgage Loans arising under the Custodial Agreement;

(vi) upon reasonable request by tha Owner, an Officer's Certificate of
the Company, in the form of Exhibit H hereto, including all attachments thereto; and

(vii) upon reasonable request by the Owner, an Opinion of Counsel of
the Company (who may be an employee of the Company), in tha form of Exhibit I hereto.

Section 11.03 Successor to the Comvanv.

Prior to tennnination of the Conzpany's responsibilities and duties under this Agreement
pursuant to Section 8.03, 9.01 or 10.01(a)(ii), the Owner shall (i) succeed to and assume all of the
Company's responsibilities, rights, duties and obligations under this Agreement, or (ii) appoint a
snccessor which shall succeed to all rights and assume all of the responsibilitics, duties and
liabilities of the Company imder this Agroement piior to the terinination of Compaaiy s
responsibilities, duties and liabilities under this Agreement. In connection with such appointment
and assumption, the Owner may make such arrangements for the campensation of such successor
out of payments on Mortgage L.oans as it and snch successor shall agree. The Company sliall
dischar•ge its duties and responsibilities during the period &om tbe date it aequires knowledge of
such temunation until the affective date thereof with the same degree of diligence and pudence that
it is obligated to exer•cise under this Agreement. The resignation or reinoval of the Company
pursuant to the aforementioned Sections shall not become effective uiitil a successor shall be
appointed pursuant to this Section aaid shall not relieve the Company naned hei-ein of its
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obligations under Section 3.03 or Section 8.01 (in the event a third party claim is filed during the
period of time in wbioh the Company is servicing the Mortgage Loans),

Any suceessor appointed as provided herein shall execute, acknowledge and deliver to the
Company and to the Owner an instrument accepting such appointment, whereupon sucll successor
shall become fully vested with all the rights, powers, duties, responsibilities, obligations and
liabiJities of the Company, with like effect as if orignrally named as a party to. this Agreement. No
termination of the Company or this Agreement shall affect any claims that the Owner may have
against the Company arising prior to any such tertrrination or resignation,

The Company shall timely deliver to its successor the funds in the Custodial Account and
the Escrow Account (less any amounts to which the Company is entitled pursuant to the terms of
this Agreement) and all Mortgage Files and related documents and statements held by it hereunder
and the Company shall account for aIt funds. The Company shall execute and deliver such
instruments and do such other things aSl as n ay reasonably be required to more fully and definitely
vest and confirm in the successor all such tights, powers, duties, responsibilities, obligations and

liabilities of the Company.

Upon a strooessor's acceptance of appointment as such, the Company shall notify by mail

the Owner of such appointnzent.

Section 11.04 Re urchases and Reiated Assurances,

ht the event the Company repurchases a Mortgage Loan pursuant to Section 3.03, the
Owner shall upon any request of the Company subsequent to the Reinittance Date on which the
Repurchase Price has been retnitted to the Owner talco actions reasonahly necessary to effect the
reconveyance of the Mortgage Loan.

Section 11.05 A nendment.

This Agreement may be amended only by written agreement signed by the Company and

Owner hereunder_

Sectlon 11.06 Reeordatiov of Assienment of Morteaees,

As provided in the Custodial Agreement, each Assignment of Mortgage shall be in a form
acceptable for recording in all appropri.ate public offices for real property records in the jurisdiction
in which the Mortgaged Property recited in each stich Assigmnent of Mortgage is sitaated. At the
Owner's request (and upon written notice to the Compa_ny), the Assignments of Mortgage shall be
recorded in the name of the Owner or in the name of a Person designated by the Owner in all
appropriate public offices for real property records. All recording fees related to such initial
recordation shall be paid by the Company.

Section 11,07 Buration ofAureement:

This Agreement shall continue in existence and effect until terminated as herein provided.
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Section 11.08 Governing Law.

This Agreement shall be construed in accordance with the laws of the State of New York,
except to the extent preempted by federal law but without regard to principles of conflicts of laws,
and the obligations, rights and remedies of the parties hereunder shall be determined in accordance
wlth such laws.

Section 11.09 Notices,

Any communications provided for or pemvtted hercunder shall he ui writing and, unless
otherwise expressly provided herein, shall be deemed to have been duly given if (a) personally
delivered, (b) mailed by registered mail, postage prepaid, retum receipt requested, and received by
the addressee, (c) sent by express courier delivery service and received by the addressee, or (d)
transmitted by telex, telecopy or telegraph and confimied by a writing delivered by means of (a), (b)
or (c), to:. (i) in the case of the Company, 100 Witmer Road, Horsham, PA 19044, Attention: Bill
Maguire, Senior Vice President, or such other address as may hereafter be fusnished to the Owner
in writing by the Company, with a copy to the Company at the same address and (ii) in the case of
the Own.er, Lehman Brothers Bank, FSB, 745 Seventh Avenue, New York, New York, 10019,
Attention Manager, Contract Finance.

Section 11.10 Severabilitg of Provisions.

If any one or more of the covenants, agreeinents, provisions or terms of this Agreoznent
shall be held invalid for any reason whatsoever, then such covenants, agreenaents, provisions or
terms shall be deemed severable from the remaining covenants, agreements, provisions or terms of
this Agreement and shall in no way affect the validity or enforceability of the otlier provisions of
this Agreement.

Section 11.11 No Partnershi.

Nothing herein contahied shall be deemed or constraed to create a co-partnership or joint
venture between the parties hereto and the services of the Conipany shall be rendered as an,
independent contractor and uot as ageiit for the Owner.

Section 11.12 Count'erparts.

T7iis Agreement may bB executed in any niinzbex of countezparts and by different parties
hereto on separate counterparEs, each of which shall be deeined to be an original. Such counteiparts
shall constitute one and the same agreement.

- .Sz^- -----
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Seotion 11.13 Successors and Assiens.

Notwithstanding anytliing to the eontrary in this agreement, it is understood and agreed that
the Owner may transfer its interest in this Agreement and the Mortgage Loans in whole or in part,
in accordance with Artiele X1I of this Agreement, This Agreenient sliall inure to the benefit of and
be binding upon the Company and the Owner and their respective successors aiid assigns permitted
hereunder.

Section 11.14 General Intemretive Princinles.

For purposes of this Agreement, except as otherwise expressly provided or unless the
context otherwise requires:

(a) the terms defined in this Agreement have the meanings assigned to thein in this
Agreement and include the plural as well as the singular, and the use of any gender herein shafl be
deemed to include the other gender;

(b) accounting tezms not otherwise defined herein have the meanings assig¢ed to them
hi accordance with generally accepted accounting principles;

(c) references herein to "Articles", "Sections", "Subsections", "Paragraphs", and other
subdivisions without reference to a document are to designated Articles, Sections, Subsections,
Paragraphs, Clauses and other subdivisions of this Agreement;

(d) a reference to a Subsection without further reference to a Section is a reference to
such Subsection as contained in the same Section in which the referance appears, and this rale shall
also apply to Paragraphs, Clauses, and other subdivisions;

(e) the words "herein", "hereof', "hereander" and other words of sintilar irnport refer to
this Agreement as a whole and not to any particular provision; and

{f) the term "inelude" or "including' shall nican without liinitation by reason o
enumeration.

ARTICLE XII

Whoie Loan Transfet° Pass-Tltyough Transfer; Agency Transfer

Section 12.01 Removal of Mortea^e Loans from Inclusion under #his Acreement upon a
Whole Loan Transfer, a Pass-Through Transfer or Ageney Transfer on One or more
Reconstitution Dates

The Company acknowledges and the Initial Owner agrees that with respect to some or all
of tlie Mortgage Loans, the Ini tial Owner may effect eitlier:
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(1) one or more Whole Loan Transfers;

(2) one or more Pass Through Transfers; or

(3) one or more Agency Transfers;

provided, however, that the aggregate number o£ "investors" in the Mortgage Loans shall not
exceed four (4) at any time; provided, that for purposes hereof, the "investor" shall be Fatniie
Mae, Freddie Mac or Ginnie Mae, as applicable, in the case of an Agency Transfer, the third
party purchaser in the case of a Whole Loan Transfer, or the ttustee or master servicer in the case
of a Pass-Through Transfer. In addition, if the Owmer enters into more than two (2)
reconstitution transactions with respect to the Mortgage Loans, for each reconstitution
transaction after the second such transaction, the Company shall have the right to reinibursement
from the Owner for the reasonable expenses incurred by the Cornpany in cormectien with
effecting such Agency Transfer, VJhole I..oan Transfer or Pass-Through Transfer, including
reimbursement for the aniount whioh reasonably reflects tinle and expenses directly incurred by
the Company in connection with such reconstitution transactions.

The Company shall cooperate with the Initial Owner in conneotion with any Whole Loan
Transfer, Pass-Through Transfer or Ageiicy Transfer contemplated by the Initial Owner pursuant
to this Section. In comiection therewith, the Initial Owner shall deliver any Reconstitution
Agreement or other docuanent reIated to the Whole Loan Transfer, Pass Through Transfer or
Agency Transfer to the Company at least 10 days prior to such transfer and the Company shall
execute any Reconstitution Agreement which contains servicing provisions substatitially similar
to those herein or otherwise reasonably acceptable to the Initial Owner and the Company and
which restates the representations and warranties contained in Section 3.01 as of the
Reconstitution Date (except to the extent any such representation or warranty is not accurate on
such date) and Section 3.02 herein as of the Closing Date, The Initial Owner hereby agrees to
reimburse the Company for reasonable "out-of-pocket" expenses incuired by the Company that
relate to such Whole Loan Transfer, Pass-Through Transfer or Agency Transfer, including
reimbursement for the anzount which reasonably reflects time and effoft expended by the
Company in eonnection therewith, It is understood and agreed by Iuitial Owner and Company
that the right to effectuate such Whole Loan Transfer, Pass-Through Transfer or Ageiicy Transfer
as contemplated by this Section 12.01 is litnited to the lnitial Owner or its affiliates (including
Lelunan Brothers Holdings Inc. and Structured Asset Securities Cozporatien).

With respect to FHA Mortgage Loans, prior to the related Reconstitution Date, the
Company shall notify FI•IA. of the change in ownership with respect to all FHA Mortgage Loans
and the-giving of notice to the VA of a transfer of insurance credits, if applicable, with respect to
VA Mortgage Loans on the form prescribed by the VA, in each case as are required under the
Applicable Regulations.

All Mortgage Loans not sold or transferred pursuant to a Whole Loan Transfer, Pass-
Through Transfer or Agency Transfer shall be subject to this Agreement ai.id shall continue to be
serviced in accordance with the terms of this Agreement and with respect thereto this Agreement
shall remain in full force and effect,

-.5Cr-- _
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iN WPTNESs WT-MREOF, the Company and the Initial Owner have caused their names to
be signed hexeto by their respective offtcers thereunto duly antliorized as of the day and year first

above written.

GMAC MORTGAGB CORPORATION,
Cotnpany

Patricia C. Taylor
Title; Vice President

LP,HAdAN BROTHERS BANK, RSB
Initial Owner

By:
Narr,e: Sack E. Desens
Title: Vice Parsident



IN WITNESS WHEREOF, the Company and the hiirial Owner have caused ttieir names to
be signed hereto by their respective officers thereunta duly authorized as of the day and year $.ist

above wLitten.

GMAC Tv.TORTGAGE CORPORATION,
Company

By:
Name: Pata-icia C. Taylor
Title; Vice President

LBIiMAN Bl2OTHERS BANK, FSB
Initial Owner

By: l^c^-
I^dam . dacit E. Desens
Tit1e; Vice President



Exhibit F
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UBS WARBURG REAL ESTATE SECURITIES INC.
Owner

GMAC MORTGAGE CORPORATION
Servicer

SERVICING AGREEMENT

Dated as of November 1, 2001

C W TiN7L1B 1\603134.6

A-078



TABLE OF CONTENTS

Page

ARTICLE I

DEFINITIONS

Section 1.01 Defined Tenns. ... ..................................................................................................1

ARTICLE II

SERVICING OF MORTGAGE LOANS;
POSSESSION OF SERVICING FILES;

BOOKS AND RECORDS;
DELIVERY OF MORTGAGE LOAN DOCUMENTS

Section 2.01 Servicing of Mortgage Loans ..............................................................................10
Section 2.02 Maintenance of Servicing Files . .........................................................................10
Section 2.03 &oolus and Records . ............................................................................................1 I
Section 2.04 Transfer of Mortgage Loans . ..............................................................................11
Section 2.05 Delivery of Mortgage Loaa Documents . ............................................................11

.........:.......................:................12Section 2.06 Quality Control Frocedures ...............................

ARTICLE lII

REPRESENTATIONS AND WARRANTIES
OF THE SERVICER

Section 3.01 Representations and Warranties.:........................................................................12

ARTICLBIV

ADMINiSTRATION AND SERVICING OF MORTGAGE LOANS

Secfion 4.01 Servicer to Act as Servicer ..................................................................................14

Section 4.02 Collection of Mortgage Loan Payments . ..................... .......................................16
Section 4.03 Realization Upon Defaulted Mortgage Loans . ...................................................17

Section 4.04 Establislvnent of Custodial Accounts; Deposits in Custodial Accounts. ...........17
Section 4.05 Permitted Witlidrawals From the Custodial Account .........................................19
Section 4.06 Estabfishment of Escrow Acoounts; Deposits in Escrow Accounts . ................ .. ^90

Section 4.07 Permitted Withdrawals From Escrow Account . ............................................
Section 4.08 Payment of Taxes, Insurance and Other Charges; Maintenance of

Primary Mortgage Insurance Policies; Collections Thereunder ......................21

C Vd'117VYL1B 1\603134.6

A-079



...........22Section 4.09 Trans€er of Accounts ......................................................•............•........ 22
................................Section 4.10 Maintenance of Hazard Insurance. ................... ....

Section 4.11 Adjustments to Mortgage Interest Rate and Monthly Payment.......................... 23
Section 4.12 Fidelity Bond, Errors and Omissions Insurance• ........................... .-•.... ............23
Section 4,13 Title, Management and Disposition of REO Praperiy...................... . ....... ,.•.......24

ARTICLE V

PAYMENTS TO THE OWNER

................................................. . ........................26Section 5.01 Remittances .............................. ......................... . ...........................26
Secfion 5.02 Statements to the Owner ...............................

Section 5.03
Monthly Advances by the Servicer .....................................................................27

..............................................................28Section5.04 LiquidationReports....................•.•.•••.•

ARTICLE VI

GENERAL SERVICING PROCEDURES

..........................................................28Section 6.01 Assumption Agreements ......................... .
Section 6.02 Satisfaction of Mortgages and Release of Mortgage Loan Docmnents ..............29

.....................30
Section 6.03 Servicing Campensation. ............................................................. .

..................................................30Section 6.04 Annual Statement as to Compliance ................
Section 6.05 Annual Independent Certified Puhlic Accountants' Servicing Report ....... .... ...30

.......... . ..... 3 1Section 6.06 Owner's Right to Examine Seivicer Records.............. •..............,.......

Section 6.07 Compliance with REMIC Provisions .....................................

..... .......................
31...•,., .,"••...,,,.•..31

................................ .. ..... .. ...Section 6.08 Non-so&citatton ...............................

ARTICLE VII

REPORTS TO BE PREPARED BY SERVICER

.............32Section 7.01 Servicer Shall Provide Information as Reasonably Required ........:.......

ARTICLE VIII

THE SERVICER

Section 8.01 Indemnification; Third Parly Clairns . .................................................................32

Section 8.02 Merger or Consolidation of the Servieer . ...... ....... .............................................. 33
. ,4Section 8.03 Limitation on Liability of the Servicer and Othexs ....................... .....................33

...........................................Section 8.04 Servicer Not to Resrgn .......................................
.......................•.........34Section 8.05 No Transfer of Servicing . .................................................

cW"r\i+lY[dBI1603134.6 -11-

A-080



Section 9.01
Section 9.02

ARTICLE IX

DEFAULT

Events of D efault . ...............................................................................................3 4
...................................:........... .....................Waiver of Defaults ......................... .36

ARTICLE X

Section 10.01
Section 10.02

TERMINATION

................... ....................36............................... .......................... . . . .....Terminat'ton .............................................................
Removal of Mortgage Loans from Inclusion under this Agreement upon

a Whole Loan Transfer or a Pass-Through Transfer . ......................................36

ARTICLE XI

Section 11.01
Section 11.02
Section 11.03
Section 11.04
Section 11.05
Section 11.06
Section 11.07
Section 11.08
Section 11.09
Section 11.10
Section 11.11
Section 11.12
Section 11.13
Section 11.14

MiSCELLANEOUS PROVISIONS

.Successor to the Servicer . .......................................... ........................................37
Amendment ................................................................................ . ..... ...................3 8

Recordation of Agreement . .. .....:.........................................................................3 8
...............................:.3 8

Governing Law . .....................................:..........................

Notices . .............. .......
.......................................38.............................................. ....

Severability of Provisions . .... .............. .................... ............................................39

Exhibits . ....... ....................................................................................... ..,............. 39

General Interpretive Principles . ..........................................................................39

Reproduction of Bo cuments . ....... .......................................................................40

Confidentiality of Informati on . ............................ ............ ............................ ,..... , 40

Assignment by the Owner ...................................................................................40

No Partnership . ................................................................... ...............................41
Execution; Successors and Assigns . ...................................................................41
Entire Agreement ..................... ....................:............................................

p\q1yNYLB11G03134.G -111-

A-081



EXHIBITS

Exhibit A [Reserved]

Exhibit B Custodial Account Letter Agreement

Exhibit C Escrow Account Letter Agreement

Exhibit D Form of Request for Release

Exhibit E Loan Level Schednled-Scheduled Remittance Tape Layout

C4y11NYLLBIl603134.6 -lv-

A-082



THIS IS A SERVICING AGREEMENT, dated as of November 1, 2001, and is
executed between UBS Warburg Real Estate Securities Inc. (the "Owner") and GMAC Mortgage

Corporation (the "Servicer").

WITNESSETH:

WIiEREAS, the Owner will purchase, from titne to time, certain first lien,
adjustable-rate and fixed-rate mortgage loans (the "Mortgage Loans") to be delivered as whole

loans on a servicing released basis;

ZVfIEREAS, the Owner desires to have the Servicer service each Mortgage Loan
set forth on the Mortgage Loan Sehedule attached to the related Terms Letter (as defined herein),
the Servicer desires to service and administer such Mortgage Loans on behalf of the Owner, and
the parties desire to provide the terms and conditions of such setvicing by the Servicer;

NOW, THEREFORE, in consideration of the mutual agreements hereinafter set
forth, and for other good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the Owner and the Servicer agree as follows:

ARTICLE I

DEFINITIONS

Section 1.01 Defined Terms.

Whenever used in this Agreement, the following words and phrases, unless the
context otherwise requires, shall have the following meaning specified in this Article:

Accepted Servicing Practices: Witli respect to any Mortgage Loan, those
lnortgage servicing practices (nicluding collection procedures) of rnortgage banking institutions
which service mortgage loans of the same type as the Mortgage Loans and that are in accordance

with servicing guidelines as set forth in the Famiie Mae Guide and consistent with the manner in

which the Seivicer services and administers similar mortgage loans for the Servicer's own

portfolio.

Adjustment Date: As to each ARM Loan, the date on which the Mortgage
Interest Rate is adjusted in accordance with the terms of the related Mortgage Note.

Agreement: This Servicing Agreement including all exhibits hereto, amendments

hereof and supplements hereto.
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ARM Loans: First lien, conventional, 1-4 family residential Mortgage Loans vdth
interest rates which adjust from time to time in accordance with the related Index and are subject
to Periodic Rate Caps and Lifetime Rate Caps.

BIF: The Bank Insurance Fund, or any successor thereto.

Business Dav: Any day other than (i) a Saturday or Sunday, or (ii) a legal holiday
in the States of New Yorlc, Iowa or the Commonwealth of Pennsylvania, or (iii) a day on which
banks in the States of New York, Iowa or Pennsylvania are authorized or obligated by law or

executive order to be closed.

Code: The Intemal Revenue Code of 1986, as it may be amended from time to
time, or any successor statute thereto, and applicable U.S. Department of tlie Treasury

regulations issued pursuant thereto.

Condenmation Proceeds: All awards or settlements in respect of a Mortgaged
Property, whether pernianent or temporary, partial or entixe, by exercise of the power of eminent
domain or condemnation, to the extent not required to be released to a Mortgagor in accordance

with the terms of the related Mortgage Loan Documents.

Confirmation: The letter agreement(s) between the Owner and Servicer
(including any exhibits, schedules and attachnients thereto) setting forth the terms and conditions
of, amongst other items, the engagement by Owner of Servicer as servicer of the applicable
Mortgage Loans to be serviced pursuant to this Agreement.

Custodial Account: The separate demand account or accounts created and
maintained pursuant to Section 4.04 which sliall be entitled "GMAC Mortgage Corporation
Custodial Account in trust for [Owner], Owner of Whole Loan Mortgages and shall be
established at a Qualified Depository, each of which accounts shall in no event contain funds in

excess of the FDIC insurance limits.

Custodian: Wells Fargo Bank Minnesota, N.A., its successor in interest or

assigns, or such other custodian as Owner shall designate.

Cut-off Date: As identified on the related Terms Letter.

Deterlnination Date: The 15th day (or if such 15th day is not a Business Day, the
Business Day immediately preceding such 15th day) of the month of the Remittance Date.

Due Date: Each day on which payments of prineipal and interest are required to
be paid in accordance with the terms of the related Mortgage Note, exclusive of any days of

grace.

Due Period: NaJith respect to any Remittance Date, the period convnencing on the
second day of the month preceding the montli of such Rernittance Date and ending on the fnst

day of the month of the Relnittance Date.
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Effective Date: The date on which the Servicer becomes the owner of the
Servicing Rights related to any of the Mortgage Loans, which date shall be identified on the
Mortgage Loan Schedule attached to the related Terms Letter.

Escrow Account: The separate trust account or accounts created and maintained
pursuant to Section 4.06 which shall be entitled "OMAC Mortgage Corporation Escrow
Account, in trust for [Owner], Owner of Whole Loan Mortgages and various Mortgagors" and
shall be established at a Qualified Depository, each of which accounts shall in no event contain
funds in excess of the FDIC insurance limits.

Escrow Pa-vments: With respect to any Mortgage Loan, the amounts constituting
ground rents, taxes, assessments, water rates, sewer rents, municipal charges, inortgage insurance
preiniums, fire and hazard insurance preiniurns, condominium charges, and any other payrnents
required to be escrowed by the Mortgagor with the mortgagee pursuant to the Mortgage or any

other document.

Event of Default: Any one of the conditions or circumstances enumerated in

Section 9.01.

Excess ServicinQ Fee: With respect to some or all of the Mortgage Loans, if

applicable, the amount of the annual fee the Owner shall pay to the Servicer (which annual fee is
in addition to, and not in l.ieu of, any Servicing Fee payable on a Mortgage Loan), which shall,
for a period of one full montli, be equal to oue-twelfth of the product of (a) the applicable Excess
Servicing Fee Rate and (b) the outstanding principal balance of such Mortgage Loan. Such fee
shall be payable monthly, computed on the basis of the same principal anount and period
respecting which any related 'uiterest payment on a Mortgage Loan is computed. The obligation
of the Owner to pay the Excess Servicing Fee is liniited to, and the Excess Servicing Fee is
payable solely from, the interest portion (not including recoveries of interest from Liquidation
Proceeds or otherwise) of such Monthly Payment collected by the Servicer, or as otlierwise

provided under Section 4.05.

Excess Servicing Fee Rate: The Excess Servicing Fee Rate, if applicable, shall
be a rate per annum as set forth in the Terrns Letter and reflected on the related Mortgage Loan

Schedule.

Fannie Mae: Fannie Mae, or any successor thereto.

Fannie Mae Cntide: The Fannie Mae Selling Guide and the Fannie Mao Servicing

Guide and all amendments or additions thereto.

FDIC: The Federal Deposit Insw'ance Corporatiou, or any successor thereto.

Fidelity Bond: A fidelity bond to be maintained by the Servicer pursuant to

Section 4.12.

FIRREA: The Financial Institutions Reform, Recovery, and Enforcement Act of

1989, as amended from time to time.



Freddie Mac: Freddie Mac, or any successor thereto,

Freddie Mac Guide: The Freddio Mac Selling Guide and the Freddie Mac
Servicing Guide and all amendments or additions thereto.

GAAP: Generally accepted accounthig procedures, consistently applied.

HUD: The United States Department of Housing and Urban Development or any

successor.

Index: With respect to each ARM Loan, on the related Adjustinent Date, the
index used to determine the Mortgage Interest Rate on each such ARM Loan.

Insurance Proceeds: With respectto each Mortgage Loan, proceeds of insurance

policies insuring the Mortgage Loan or the related Mortgaged Property, to the extent not required
to be released to a Mortgagor in accordance with the terms of the related Mortgage Loan

Documents.

Lender-Paid Mortgage Insurance Rate: With respect to any Mortgage Loan, the
Lender-Paid Mortgage Insurance Rate for any "lender-paid" Primary Mortgage Insurance Policy
shall be a per annum rate equal to the percentage set forth on the related Mortgage Loan

Schedule.

Lifetinie Rate Can: With respect to each ARM Loan, the maximum Mortgage
Interest Rate over the term of such Mortgage Loan, as specified in the related Mortgage Note.

Liquidation Proceeds: Casli received in connection with the liquidation of a
defaulted Mortgage Loan, whether through the sale or assignment of such Mortgage Loan,
trustee's sale, foreclosure sale or otherwise, other than amounts received following the acquisition

of an REO Property pursuant to Section 4.13.

Marain: With respect to each ARM Loan, the fixed percenlage amount set forth in
each related Mortgage Note which is added to the Index in order to deterinnie the related Mortgage

Interest Rate.

Monthlv Advance: The aggregate of the advances made by the Servicer on any

Remittance Date pursuant to Section 5.03.

Monthlv Pavment: With respect to each Mortgage Loan, the scheduled monthly
payment of principal and interest thereon whioh is payable by the related Mortgagor under the

related Mortgage Note.

Morteaue: The mortgage, deed of trust or other instrrunent securing a Mortgage
Note which creates a first lien on an unsubordinated estate in fee simple ui real property securing

the Mortgage Note.

Mortaage hiterest Rate: The annual rate at wbich interest accrues on any Mortgage
Loan in accordance with the provisions of the related Mortgage Note, and in the case of an ARM
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Loan, as adjusted from time to time on each Adjustment Date for such Mortgage Loan to equal the
Index for such Mortgage Loan plus the Margin for such Mortgage Loan, and subject to the
limitations on such interest rate imposed by the Periodic Rate Cap and the Lifetime Rate Cap.

Mortgage Loan: An individual Mortgage Loan described herein, and as further
identified on the related Mortgage Loan Schedule, which Mortgage Loan includes without
limitation the Mortgage Loan Documents, the Monthly Payments, Principal Prepayments,
Liquidation Proceeds, Condemnation Proceeds, Insurance Proceeds, REO Disposition Proceeds,
and all other rights, benefits, proceeds and obligations arising from or in connection with such

Mortgage Loan.

Itqortsaae Loan Documents: The origirial mortgage loan legal documents held by

the Custodian.

Mortgaae Loan Remittance Rate: With respect to each Mortgage Loan, the annual
rate of interest remitted to the Owner, which shall be equal to the related Mortgage Interest Rate
minus (i) the Sercricing Fee Rate, (ii) the Lender-Paid Moxtgage Insuranoe Rate, if applicable, and
(iii) the Excess Servicing Fee Rate, if applicable.

Mortgage Loan Schedule: With respect to each pool of Mortgage Loans to be

serviced under this Agreement, the schedule of Mortgage Loans attached to each Terms Letter

delivered hereunder.

Mortgage Note: The note or other evidence of the indebtedness of a Mortgagor

secured by a Mortgage.

Morttraaed Properly: The underlying real property securing repayment of a
Mortgage Note, consisting of a single parcel of real estate considered to be real estate under the
laws of the State in which such real property is located, which may include condominium units and

planned unit developments, improved by a residential dwelling.

Morteaaor: The obligor on a Mortgage Note.

Nonrecoverable Advance: Any advance previously made by the Servicer
pursuant to Section 5.03 or any expenses incurred p'ursuant to Sectioii 4.08 which, in the good
faith judgment of the Servicer, may not be ultimately recoverable by the Servicer from late
payments, Irusurance Proceeds, Liquidation Proceeds, RSO Disposition Proceeds or otherwise
from the related Mortgage Loan. The deternunation by the Servicer that is has made a
Nonrecoverable Advance, shall be evidenced by an Officer's Certificate of the Se vicer delivered

to the Owner and detailing the reasons for such detennination.

OCC: Office of the Comptroller of the Currency, its successors and assigns.

OiEeers' Certificate: A certificate signed by the Chaimian of the Board, the Vice
Chairman of the Board, the President, a Senior Vice President or a Vice President or by the
Treasurer or the Secretary or one of the Assistant Treasurersor Assistant Secretaries of the
Servioer, and delivered to the Owner as required by this Agreement.
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Qpinion of Counsel: A written opinion of counsel, who may be an employee of the

party on behalf of whom the opinion is being given, reasonably acceptable to the Owner.

OTS: Office of Thrift. Supervision, its successors and assigns.

Owner: UBS Warburg Real Estate Securities Inc., its successors in interest and

assigns.

Pass-Throu h Transfer: The sale or transfer of same or all of the Mortgage Loans
to a trast as part of a publicly issued or privately placed, rated or unrated mortgage pass-tlirough

transaction.

Periodic Rate Can: With respect to each ARM Loan, the niaximum increase or
decrease in the Mortgage Interest Rate on any Adjustment Date.

Permitted Investments: Any one or more of the following obligations or securities:

(i) direct obligations of, and obligations fully guaranteed by the United States
of America or any agency or instrumentality of the United States of America the
obligations of which are backed by the foll faith and credit of the United States of
America; provided that obligations of Freddie Mac or Fannie Mae shall be Permitted
Investments only if, at the time of investment, they are rated in one of the two highest
rating categories by Standard & Poor's Rating Services, a division of The McGraw-Hill

Companies ffic., Moody's Investors Service, Inc. and Fitch, Inc.;

(ii) (a) demand or time deposits, federal funds or bankers' acceptances issued
by any depository institution or trust company incorporated under the laws of the United
States of America or any State thereof and subject to supervision and examination by
Federal and/or State banking authorities, provided that the comnxereial paper andlor the
short-term deposit rating and/or the long-term Imsecured debt obligations or deposits of
such depository institation or trust company at the time of such investment or contractual
commitment providing for such investlnent are rated in one of the two highest rating
categories by Standard & Poor's Rating Services, a division of The McGraw-Hill
Companies Inc., Moody's Investors Service, Inc. and Fitch, Ine, and (b) any other
demand or time deposit or certificate of deposit that is fully insured by tlie FDIC;

(iii) repurchase obligations with respect to (a) any security described in
clause (i) above or (b) any otlier security issued or guaranteed by an agency or
instrumentality of the United States of America, the obligations of which are backed by
the full faith and credit of thc United States of America, in either case entered into with a
depository institution or trust company (acting as principal) described in clause (ii)(a)

above;

(iv) securities bearing interest or sold at a discount issued by any corporation
incorporated under the laws of the United States of America or any State thereof that are
rated in one of the two highest rating categories by Standard & Poor's Rating Set6ces, a
division of The McGraw-Hill Companics Inc., Moody's Investors Service, fi7c. and Fitch,
Inc. at the tinie of such investment or contractual colnniitnent providing for such
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investment; provided, however, that securities issued by any particular corporation will
not be Permitted Investments to the extent that investments therein will cause the then
outstanding principal amount of seeurities issued by such corporation and held as
Permitted Investments to exceed 10% of the aggregate outstanding principal balances and
ainounts of aII the Permitted Investments;

(v) commercial paper (including both non-interest-bearing discount

obligations and interest-bearing obligations payable on demand or on a specified date not
more than one year after the date of issuance thereofj which are rated in one of the two
highest rating categories hy Standard & Poor's Rating Services, a division of The
McGraw-Hill Cotnpanies Inc., Moody's Investors Service, Inc. and Fitch, Inc, at the time

of such investment;

(vi) any other demand, money marlcet or time deposit, obligation, security or
investment as may be acceptable to each of Standard & Poor's Rating Services, a division
of The McGraw-Hill Companies, Inc., Moody's Investors Service, Inc. and Fitch, Inc.;

and

(vii) any money market funds tbe collateral of which consists of obligations
fully guaranteed by the United States of America or any agency or instrumentality of the
United States of America the obligations of which are backed by the fall faith and credit

of the United States of America (which may include repurchase obligations secured by

collateral described in clause (i)) and other securities and which money market funds are
rated in one of the two highest rating categories by Standard & Poor's Rating Services, a
division of The McGraw-Hill Companies Inc., Moody's Investors Service, Inc, and Fitch,

Inc.;

provided, however, that no instruinent or security shall be a Permitted Investment if such
instrument or security evidences a right to receive only interest payments with respect to the ob-
ligations underlying such instrument or if such security provides for payment of both principal

a.nd interest with a yield to maturity in excess of 120% of the yield to maturity at par.

Person: Any individual, corporation, partnership, joint venture, association, joint-
stock eonipany, l3mited liability company, trust, unincorporated organization or governinent or

any agency or political subdivision thereof.

Primary Morteaae Insurance Policv: Each primary polioy of mortgage insurance,
or any replacement policy therefor obtained by the Servicer pursuant to Section 4.08.

Prime Rate: The prime rate of U.S. money center banlcs as published from tinie to

time in The Wall Street Journal.

Principal Preua}anent: Any payment or other recovery of principal on a Mortgage
Loan, full or partial, which is received in advance of its scliedtiled Due Date, including any
prepayment penalty or premium thereon and which is not accompanied by an amount of interest
representing scheduled interest due on any date or dates in any month or months subsequent to

the month of prepayment.



Oualified Appraiser: An appraiser, duly appointed by the Servicer, who had no
interest, direct or indirect in the Mortgaged Property or in any loan made on the security thereof,
and whose compensation is not affected by the approval or disapproval of the Mortgage Loan,
which appraiser and the appraisal made by such appraiser both satisfy the requirements of Title
XI of FIRREA and the regulations promulgated thereunder, all as in effect on the date the

Mortgage Loan was originated.

Oualified Deyository: (a) The Custodian or (b) a depositorv, the accounts of
wliich are insured by the FDIC through the BIF or the SAIF and the short term debt ratings and
the long term deposit ratings of which are rated in one of the two highest rating categories by
Standard & Poor's Ratings Services, a division of The McGraw-Hill Companies Inc., Moody's

Investors Service, Inc., Fitch, Inc.

Oualified Insurer: An insurance company duly qualified as such under the laws
of the states in which the Mortgaged Properties are located, duly authorized and licensed in such
states to transact the applicable insurance business and to write the insurance provided, approved

as an insurer by Fannie Mae and Freddie Mac.

REh4IC: A "real estate mortgage investment conduit" within the meaning of

Section 860D of the Code.

REMIC Provisions: The provisions of the Federal income tax law relating to a
REMIC, which appear at Section 860A through 860G of Subchapter M of Chapter 1, Subtitle A
of the Code, and related provisions, and regulatioivs, n.ilings or pronouncements promulgated
thereunder, as the foregoing may be in effect from tv.ne to time,

Remittance Date: The 18th day of any month, or if such 18th day is not a

Business Day, the first Business Day immediately preceding such 18th day.

REO Disposition: The final sale by the Servicer of any REO Property.

REO Disposition Proceeds: Amounts reoeived by the Servicer in conaection with

a related REO Disposition.

REO Pronerty: A Mortgaged Property acquired by the Servicer on behalf of the

Owner as described in Section 4.13.

SAIF: The Savings Association Insuranoe Fund, or any successor thereto.

Servioer: GMAC Mortgage Corporation, or any of its successors in interest or

any successor under this Agreement appointed as herein provided.

Servicine Advances: All custoinary, reasoaable and necessary "out of pocket"
costs and expenses (including reasonable attorneys' fees and disbursements) incurred prior to, on
and subsequent to the Effective Date in the performance by the Servicer of its servicing
obHgations relating to each Mortgage Loan, in.cluding, btit not liinited to, the cost of (a) the
preservation, restoration and protection of the Mortgaged Property, (b) aiy enforceznent,
administrative or ,Tadicial proceed'uigs, or any legal work or advice specifically related to
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servicing the Mortgage Loans, including but not limited to, foreclosures, bankruptcies,
condemnations, drag seizures, elections, foreclosures by subordinate ox superior lienholders, and
other legal actions incidental to the servicing of the Mottgage Loans (provided that such
expenses are reasonable and that the Servicer speaifies the Mortgage Loan(s) to which sueh
expenses relate), (c) the management and liquidation of the Mortgaged Property if the Mortgaged
Property is acquired in full or partial satisfaction of the Mortgage, (d) taxes, assessments, water
rates, sewer rates and other charges which are or may become a lien upoti the Mortgaged
Property, and Primary Mortgage Insurance Policy premiums and fire and hazard insurance
coverage and (e) compliance witli the obligations under Section 4.0$.

Servicine Fee: With respect to each Mortgage Loan, the amount of the annual fee
the Owner shall pay to the Servicer, which shall, for a period of one full month, be equal to one-
twelfth of the product of (a) the applicable Servicing Fee Rate and (b) the outstanding principal
balance of such Mortgage Loan. Such fee shall be payable monthly, computed on the basis of
the same principal amount and period respecting which any related interest payinent on a
Mortgage Loan is computed. The obligation of the Owner to pay the Servicing Fee is limited to,
and the Servicing Fee is payable solely from, the interest portion (not including recoveries of
interest frotn Liquidation Proceeds or otherwise) of sucli Montllly Payment eollected by the

Servicer, or as otherwise provided under Section 4.05.

Servicine Fee Rate: The Servicing Fee Rate shall be a rate per annuni as set forth
in the Terms Letter and reflected on the related Mortgage Loan Schedule.

Servicing File: The documents, records and other itetns pertaining to a particular
Mortgage Loan, and any additional documents relating to such Mortgage Loan as are in, or as may
from time to time come into, the Servi.cer's possession.

Servicine Officer: Any officer of the Servicer involved in, or responsible for, the

administration and servicing of the Mortgage Loans whose name appears on a list of servicing
officers furnished by the Servicer to the Owner upon request, as sueli list may from time to time

be amended.

Servicine Riehts: With respect to each Mortgage Loan, any and all of the
following: (a) all rights to service the Mortgage Loan; (b) all rights to receive servicing fees,
additional servicing compensation (including without titnitation any late fees, assumption fees,
penalties or similar payments with respect to the Mortgage Loan, and incolnc ou escrow
accounts or other receipts on or with respect to the Mortgage Loan), reimbursements or
indemnification for servicing the Mortgage Loan, and any payments received in respect of the
foregoing and procceds thereof; (c) the right to eollect, hold and disburse escrow payments or
othex similar payments with respect to the Mortgage Loans and any amounts actually collected
with respect thereto and to receive interest income on such amounts to the extent permitted by
applicable law; (d) all accounts and other rights to payment related to any of the property
described in this paragraph; (e) possession and use of any and all Servicing Files pertaining to
the Mortgage Loans or pertaining to the past, present or prospective servicing of the Mortgage
Loans; (t) all rights and benefrts relating to the direct solicitation of the related Mortgagors for

refinance or modification of the Mortgage Loans and attendant right, title and interest in and to

the list of such Mottgagors and data relating to their respective Mortgage Loans; (g) all tiglits,
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powers and privileges incident to any of the foregoing; and (h) all agreements or documents
creating, defining or evidencing any of the foregoing rights to the extent they relate to such

rights.

Stated Princinal Balanc: As to each Mortgage Loan as of any date of
deterniination, (i) the principal balance of such Mortgage Loan after giving effect to payments of
principal due, whether or not received, minus (ii) all amomits previously distributed to the Owner
with respect to the Mortgage Loan representing payments or recoveries of principal or advances

in lieu thereof:

Terms Letter: The letter agreement between the Owner and the Servicer, in the
form attached hereto as Exhibit A, dated as of the Effective Date, that identifies the final pool of
Mortgage Loans, relating to a Confirmation, to be serviced pursuant this Agreement

Whole Loan Transfer: The sale or transfer of some or all of the ownersbip
interest in the Mortgage Loans by the Owner to one or more third parties in whole loan or
participation format, which third party may be Famiie Mae or Freddie Mac.

ARTICLE II

SERVICING OF MORTGAGE LOANS;
POSSESSION OF SERVICING FILES;

BOOKS AND RECORDS;
DELIVERY OF MORTGAGE LOAN DOCUMENTS

Section 2.01 Servicing of Mortgage Loans.

From and after the Effective Date, the Servicer does hereby agree to service the
Mortgage Loans, but subject to the terms of this Agreement. The riglits of the Owner to receive
payments with respect to the Mortgage Loans shall be as set forth in this Agreement.

Section 2.02 Maintenance of Servicing Files.

The Servicer shall maintain a Servicing File consisting of all documents necessary
to service the Mortgage Loans. The possession of each Servicing File by the Servicer is for the
sole purpose of servicing the Mortgage Loan, and such retention and possession by the Servicer

is in a custodial capacity only. The Servicer acknowledges that the ownership of each Mortgage
Loan, including the Note, the Mortgage, all otber Mortgage Loan Docrunents and all rights,
benefits, proceeds and obligations arising therefrom or in connection therewith, has been vested
in the Owner. All rights arising out of the Mortgage Loans including, but not limited to, all
funds received on or in connection witli the Mortgage Loans and all records or documents with
respect to the Mortgage Loans prepared by or which come into the possession of the Servicer
shall be received and held by the Servicer in trust for the exclusive benefit of the Owner as the
owner of the related Mortgage Loans. Any poxtion of the related Servicing Files retained by the
Servicer shall be appropriately identified in the Servicer's computer system to clearly reflect the
ownership of the related Mortgage Loans by the Owner. The Servicer shall release its custody of
the contents of the related Servioing Files only in accordance with written instractions of the
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Owner, except when such release is required as incidental to the Servicer's servicing of the
Mortgage Loans, such written instructions shall not be required.

Section 2.03 Boolcs and Records.

The Servicer shall be responsible for maintaining, and shall maintain, a complete
set of books and records for the Mortgage Loans which shall be appropriately identified in the
Servicer's computer system to clearly reflect the ownership of the Mortgage Loan by the Owner.
In particular, the Servicer shall maintain in its possession, available for inspection by the Owner,
or its designee and shall deliver to the Owner upon demand, evidence of compliance with all
Federal, State and local laws, rules and regulations, and reqtrirements of Fannie Mae or Freddie
Mac, as applicable, including but not limited to documentation as to the method used in
determining the applicability of the provisions of the Flood Disaster Protection Act of 1973, as
amended, to the Mortgaged Property, documentation evidenchig insurance coverage and
efigibility of any condominium project for approval by Fannie Mae and periodic inspection
reports as required by Section 4.13. To the extent that original documents are not required for
purposes of realization of Liquidation Proceeds or Insurance Proceeds, documents maintained by
the Servicer may be in the fonn of microfilm or microfiche or such other reliable ineans of
recreating original documents, including but not Iilnited to, optical imagery techniques so long as

the Servicer complies with the requirements of the Fannie Mae Guide.

The Servicer shall maintain with respect to each Mortgage Loan and shall niake
available for inspection by any Owner or its designee the related Servicing File (or copies

thereof) upon reasonable prior request by the ORmer.

Section 2.04 Transfer of Mortgage Loans.

The Servicer shall keep at its servicing office books and records in which, subject
to such reasonable regulations as it nlay prescribe from time to time, the Servicer shall note
transfers of Mortgage Loans. No transfer of a Mortgage Loan may be made unless such transfer
is in compliance with the terms bereof. For the purposes of this Agreelnent, the Servicer shall be
under no obligation to deal with any person with respect to this Agreement or any Mortgage
Loan unless a notice of the transfer of such Mortgage Loan has been delivered to the Servicer in
accordance with this Section 2.04. The Owner may, subject to the terms of this Agreement, sell
and transfer one or niare of the Mortgage Loans in accordance with Sections 10.02 and 11.12,
^rovided, however, that the transferee will not be deemed to be an Owner hereunder binding
npon the Servicer unless such transferee shall agree in writing to be bound by the terms of this
Agreement via an assigmnent and assulnption of this Agreement reasonably acceptable to the
Servicer. The Owner also sball advise the Servicer in writing of the transfer. Upon receipt of
notice of the pernsitted transfer, the Servicer shall mark its books and records to reflect the
ownership of the Mortgage Loans of such assignee, and shall release the previous Owner from its
obligations hereunder with respect to the Mortgage Loans sold or transferred.

Section 2.05 Delivery of Mortgage Loan Documents.

The Servicer shall forward to the Custodian on behalf of the Owner original
documents evidencing an assulnption, modification, consolidation or extension of any Mortgage
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Loan entered into in accordance with Section 4.01 or 6.01 promptly after their execution;
provided, however, that the Servicer shall provide the Custodian on behalf of the Owner with a
certified true copy of any such document submitted for recordation promptly after its execution,
and shall provide the original of any document submitted for recordation or a copy of such
docuntent certified by the appropriate public recording office to be a true and complete copy of
the original within 180 days of its execution. If delivery is not completed within 180 days solely
due to delays in making such deflvery by reason of the fact that such documents shall not have
been returned by the appropriate recording office, the Servicer shall continue to use its best

efforts to effect delivery as soon as possible thereafter.

From time to time the Servicer may have a need for Mortgage Loan Documents to
be released by the Custodian. If the Servicer shall require any of the Mortgage Loan Documents,
the Servicer shall notify the Custodian in writing of such request in the form of the request for
release attached hereto as Exhibit D. The Custodian shall deliver to the Servicer promptly, and
in no event later than within five (5) Business Days, any requested Mortgage Loan Document
previously delivered to theCustodian, provided that such documentation is promptly returned to
the Ustodian when the Servicer no longer requires possession of the document, and provided
that during the time that any such documentation is held by the Servicer, such possession is in

trust for the benefit of the Owner.

Section 2.06 Quality Control Procedures.

The Servicer must have an internal quality control program that verifies, on a
regular basis, the existence and accuracy of the legal docunients, credit documents, property
appraisals, and underwriting decisions. The prograin must be capable of evaluating and
monitoring the overall quality of its servicnig activities. The purpose of the program is to ensure
that the Mortgage Loans are serviced in accordance with prudent rnortgage banking practices and
accounting principles; guard against dishonest, fraudulent, or negligent acts; and gnard against
errors and onussions by officers, employees, or other authorized persons.

ARTICLE III

REPRESENTATIONS AND WARRANTIES
OF TIiE SERVICER

Section 3.01 Representations and Warranties.

The Servicer represents, warrants and covenants to the Owner that as of the

Effective Date or as of sucb date specifically provided herein:

(a) The Servicer is a validly existiug corporation in good standing under the
laws of the State of its organization and is qualified to transact business in, is in good standing
under the laws of, and possesses all licenses necessary for the conduct of its business in, each
State in which any Mortgaged Property is located or is otherwise exempt or not required under
applicable law to effect such qualification or license and no demand for such qualification or
license has been made upon the Servicer by any such State, and in any event the Servicer is in
compliance with the laws of each such State to the extent necessary to ensure the enforceability

CWTWYL1B11503134.6 -12-

A-094



of each Mortgage Loan and the servicing of the Moitgage Loans in accordance with the terms of

this Agreement;

(b) The Servicer has full power and authority to execute, deliver and perform,

and to enter into and consummate all transactions contemplated by this Agreement and to
conduct its business as presently conducted, has duly authorized the execution, delivery and
perfonnance of this Agreement, has duly executed and delivered this Agreement, and this
Agreement constitutes a legal, valid and binding obligation of the Servicer, enforceable against it
in aeeordance with its terms subject to bankmptcy laws and other similar laws of general
application affecting rights of creditors and subject to the application of the rales of equity,

including those respecting the availability of speciffc performance;

(c) None of the execution and deflvery of this Agreement, the consunvnation
of the transactions eontemplated thereby and hereby, or the fulfillment of or compliance with the
teims and conditions of this Agreement will conflict with any of the terms, conditions or
provisions of the Servicer's articles of incorporation or by-laws or materially conflict with or
result in a material breaeh of any of the terms, conditions or provisions of any legal restriction or
any agreeinent or instn.unent to which the Servicer is now a party or by which it is bound, or
constituta a default or resutt u^ an aeeeleration under any of the foregoing, or result in the
material violation of any law, rule, regulation, order, judgment or decree to which the Servicer or

its property is subject;

(d) There is no litigation pending or, to the Setvieex's knowledge, threatened
^^ith respect to the Servicer which is reasonably likely to have a n^aterial adverse effect on the
execution, delivery or enforceability of this Agreement, or wliich is reasonably likely to have a
material adverse effect on the financial condition of the Servicer;

(e) No consent, approval, authorization or order of any court or governmental
agency or body is required for the execution, delivery and perfonnance by the Servicer of or
coinpliance by the Servicer with this Agreement or the consunnnation of the transactions
contemplated by tbis Agreement except for consents, approvals, authorizations and orders which

have been obtained;

(fj The collection and servicing pxactices used by the Servicer, with respect to
each Mortgage Note and Mortgage have been in ali m.aterial respects legal and in accordance
with the Mortgage Loan Documents and Accepted Servicing Practices. ^^Jith respect to escrow
deposits and payments that the Servicer collects, all such payments are in the possession of, or
under the control of, the Servicer, and there exist no deficiel.cies in coimection thercwith for
which customary arrangements for repayment thereof have not been made. No escrow deposits
or other charges or paytnents due under the Mortgage Note liave been capitalized under any

Mortgage or the related Mortgage Note;

(g) The Servicer is in good standing to se vice mortgage loans for Fannie Mae
and Freddie Mac and no event has occurred which would make the Servicer unable to comply
with eligibility requirements or which would require notification to either Faiuiie Mae or Freddie

Mac;
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(h) No written statement, report or other document furlv.shed or to be
furnished pursuant to the Agreement contains or will contain any statement that is or will be
inaccurate or misleading in any material respect or omits to state a material fact required to be
stated therein or necessary to make the information and statements therein not misleading;

(i) No fraud or misrepresentation of a material fact with respect to the
servicing of a Mortgage Loan has taken place on the part of the S ervicer;

(j) At the time Servicer commenced servicing the Mortgage Loans, either
(i) each Mortgagor was properly notified with respect to Servicer's servicing of the related
Mortgage Loan in accordance with the Cranston Gonzalez National Affordable Housing Act of
1990, as the same may be amended from time to time, and the regulations provided in
accordance with the Real Estate Settlement Procedures Act or (ii) such notification was not

required; and

(k) At the time Servicer commenced servicing the Mortgage Loans, all
applicable taxing authorities and insurance companies (including primary mortgage insurance
policy insurers, if applicable) andfor agents were notified of the transfer of the servicing of the
Mortgage Loans to Servicer, or its designee, and Servicer currently receives all related notices,
tax bills and insurance statements. Additionally, any and all costs, fees and expenses associated
with the Servicer's commencement of the servicing of the Mortgage Loans, including the costs
of any insurer notifications, the transfer or implementation of tax service contracts, flood
certification contracts, and any and all other servicing transfer-related costs and expenses have
been paid for by the Servicer and will, in no event, be the responsibility of the Owner,

ARTICLE IV

ADAfO:NISTRATION AND SERVICING OF 1VIORTGAGE LOANS

Section 4.01 Servicer to Act as Servicer.

The Servicer, as independent contract servicer, shall service and administer the
Mortgage Loans in accordance with this Agreenient and with Accepted Servicing Practices
(giving due consideration to tlie Owner's reliance on the Servicer), and shall bave full power and
authority, acting alone, to do or cause to be done any and all things in connection with such
servicing and administration which the Servicer lnay deem necessary or desirable and consistent
with the terms of this Agreelnent and with Accepted Servicing Practices and shall exercise the
same care that it customarily elnploys for its own account. Exeept as set forth in this Agreement,
the Servicer shall service the Mortgage Loans in accordance with Accepted Servicing Practices
in complianee with the servicing provisions for MBS pool m.ortgages, as set forth in the Fannie
Mae Guide, which include, but are not limited to, provisiorls regarding the liqludation of
Mortgage Loans, the collection of Mortgage Loan payments, the payment of taxes, insurance and
other charges, the maintenance of hazard insnrance with a Quatifled Insurer, the niaintenance of
fidelity bond and errors and omissions insurance, inspections, the restoration of Mortgaged
Property, the maintenance of Primary Mortgage Insurance Policies, insurance claims, and title
insurance, management of REO Property, permitted withdrawals with respect to REO Property,
liquidation reports, and reports of foreclosures and abandonments of Mortgaged Property, the
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transfer of Mortgaged Property, the release of Mortgage Loan Documents, annual statements,
and exaniination of records and facilifies. In the event of any conflict, inconsistency or
discrepancv between any of the servicing provisions of this Agreement and any of the servicing
provisions of the Fannie Mae Guide, the provisions of this Agreement shall control and be
binding upon the Owner and the Servicer. The Servicer will accurately and fully report to all
three (3) major credit reporting agencies its credit experience with each Mortgage Loan in a
tirnely manner. The Owner shall, upon reasonable request, deliver powers-of-attoruey to the
Servicer sufficient to allow the Servicer as servicer to execute all documentation requiring
execution on behalf of Owner with respect to the servicing of the Mortgage Loans, including
satisfactions, partial releases, modifications and foreclosure documentation or, in the alternative,
shall as promptly as reasonably possible, execute and return such documentation to the Servicer.

Consistent with the terms of this Agreement, the Servicer may waive, modify or
vary any term of any Mortgage Loan or consent to the postponement of any such term or in any
manner grant indulgence to any Mortgagor if in the Servicer's reasonable and pradent
determination such waiver, modification, postponement or indulgence is not materially adverse
to the Owner, provided, however, that unless the Servicer has obtained the prior written consent
of the Owner, the Servicer shall not permit any modification with respect to any Mortgage Loan
that would change the Mortgage Interest Rate, forgive the payment of principal or interest,
reduce or increase the outstanding principal balance (except for actual payments of principal) or
change the final maturity date on such Mortgage Loan. In the event of any such niodification
which has been agreed to in writing by the Owner and which permits the deferral of interest or
principal payments on any Mortgage Loan, the Servicer shall, on the Business Day immediately

preceding the related Rernittance Date in any month in which any such principal or interest

payment has been deferred, deposit in the Custodial Account from its own fands, in accordance
with Section 4.04 and Section 5.03, the diff'erence between (a) such lnonth's principal and one
nionth's interest at the related Mortgage Loan Remittance Rate on the unpaid principal balance
of such Mortgage Loan and (b) the amount paid by the Mortgagor. The Servicer shalt be entitled
to reimbursement for such advances to the same extent as for all other advances pursuant to
Section 4.05. Without limiting the generallty of the foregoing, the Servicer shall continue, and is
hereby authorized and empawered, to prepare, execute and deliver, all instruments of satisfaction
or canceliation, or of partial or full release, discharge and all other coniparable instruments, with
respect to the Mortgage Loans and with respect to the Mortgaged Properties.

The Servicer shall perform all of its servicing responsibilities heremider or may,
with the Owner's prior written approval, cause a subservicer to perform any such servicing
responsibilities on its behalf, but the use by the Servicerof a subservicer shall not release the
Servicer fi'om any of its obligations hereunder and the Servicer shall remain responsible
hereunder for all acts and omissions of each subservicer as fully as if such acts and omissions
were those of the Servicer. Any such subservicer that the Owner shall be requested to consent to
must be a Fannie Mae approved seller/servicer or a Freddie Mac seller/servicer in good standing
and no event shall have occurred, including but not limited to, a change in insurance coverage,
which would make it unable to comply with the eligibility requirements for lenders imposed by
Fannie Mae or for seller/servicers by Freddie Mac, or which would require notificatlon to Fannie
Mae or Freddie Mac. The Servicer shall pay all fees and expenses of each subservicer froni its

own funds, and a subservicer's fee shall not exceed the Servicing Fee.
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At the cost and expense of the Servicer, without any right of reimbursement from
the Custodial Account, the Servicer shalt be entitled to terminate the rights and responsibilities of
a subservicer and arrange, with the Owner's prior written approval, for any servicing
responsibilities to be performed by a successor subservicer meeting the requirements in the
preceding paragraph, provided, however, that nothing contained herein shall be deemed to
prevent or prohibit the Servicer, at the Servicer's option, from electing to service the related
Mortgage Loans itself. In the event that the Servicer's responsibilities and duties under this
Agreement are terminated pursuant to Section 8.04, 9.01 or 10.01, and if requested to do so by
the Owner, the Servicer shall at its own cost and expense terlninate the rights and responsibilities
of each subservicer effective as of the date of termination of the Servicar. The Servicer shall pay
all fees, expanses or penal$es necessary in order to terminate the rights and responsibilities of
each subservicer from the Servicer's own funds without reimbursement frorn the Owner.

Notwithstanding any of the provisions of this Agreement relating to agreements
or arrangements between the Servicer and a subservicer or any reference herein to actions taken
through a subservicer or otherwise, the Servicer shall not be relieved of its obligations to the
Owner and shall be obligated to the same extent and under the same terms and conditions as if it
alone were servicing and administering the Mortgage Loans. The Servicer shall be entitled to
enter into an agreement with a subservicer for indemnification of the Servicer by the subservicer
and nothing contained in this Agreement shall be deemed to limit or modify such

indemnification.

Any subservicing agreement and any other transactions or services relating to the
Mortgage Loans involving a subservicer shall be deemed to be between such subservicer and
Servicer alone, and the Owner shall have no obligations, duties or liabilities with respect to such
Subservicer including no obligation, duty or liability of Owner to pay such subservicer's fees and
expenses. For purposes of distributions and advances by the Servicer pursuant to this
Agreement, the Servicer shall be deelned to have received a payment on a Mortgage Loan when

a subservicer has received such payment.

Section 4.02 Coll ection of Mortgage Loan Pavnients.

Continuously from the Effective Date until the date each Mortgage Loan ceases to
be subject to this Ag'eement, the Servicer will proceed with reasonable diligence to collect all
payments due under each Mortgage Loan when the same shall become due and payable and
shall, to the extent such procedures shall be consistent with this Agreement and the terms and
provisions of any related Primary Mortgage Insarance Policy, follow such coIlection procedures
as it follows with respect to mortgage loans comparable to the Mortgage Loans and held for its
own aocount. Further, the Servicer will take reasonable care in ascertaining and estimating
annual ground rents, taxes, assessments, water rates, fire and hazard insurance premiums,
mortgage insurance premiums, and all other charges that, as provided in the Mortgage, will
become due and payable to the end that the installments payable by the Mortgagors will be

sufficient to pay such charges as and when they become due and payable.
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Section 4.03 Realization Upon Defaulted Mort¢aee Loans.

The Servicer shall use its reasonable efforts, consistent with the procedures that
the Servicer would use in servicing loans for its own account and the requirements of the Fannie
Mae Guide, to foreclose upon or otherwise comparably convert the ownership of properties
securing such of the Mortgage Loans as come into and continue in default and as to which no
satisfactory arrangements can be made for collection of delinquent payments pursuant to
Section 4.01. The Servicer shall use its reasonable efforts to realize upon defaultedMortgage
Loans in such mann.er as will max'rm47e the receipt of principal and interest by the Owner, taking
into account, among other things, the timing of foreclosure proceedings. The foregoing is
subjeet to the provisions that, in any case in which Mortgaged Property shall have suffered
damage, the Servicer shall not be required to expend its own funds toward the restoration of such
property unless it shall determine in its discretion (i) that such restoration will increase the
proceeds of liquidation of the related Mortgage Loan to the Owner after reimbursement to itself
for such expenses, and (ii) that such expenses will be recoverable by the Servicer through
Insurance Proceeds or Liquidation Proceeds from the related Mortgaged Property, as
contemplated in Section 4.05. The Servicer shall notify the Owner in writing of the
connnencement of foreclosure proceedings. The Servicer shall be responsible for all costs and
expenses incurred by it in any such proceedings or funefions as Servicing Advances; provided,
however, that it shall be entitled to reirnbursement therefor from the related Mortgaged Property
or otherwise, as contemplated in Section 4,05. Notwithstanding anything to the contrary
contained herein, in connection with a foreclosure or acceptance of a deed in lieu of foreclosure,
in the event the Servicer has reasonable cause to believe that a Mortgaged Property is
contaminated by hazardous or toxic substances or wastes, or if the Owner otherwise requests an
environmental inspection or review of such Mortgaged Property, such an inspection or review is
to be conducted by a qualified inspector. Upon completion of the inspection, the Servicer shall
promptly provide the Owner with a written report of the environmental inspection. After
reviewuig the enviromnental inspection report, Servicer shall consult with Owner in determining

how to proceed with respect to the Mortgaged Property.

Section 4.04 Establishment of Custodial Acoounts• Deposits in Gastodial

Accounts.

The Servicer shall segregate aud hold all funds colleCted and received pursuant to
each Mortgage Loan separate and apart frorn any of its own funds and general assets and shall
establish and maintain one or more Custodial Accounts. Each Custodial Account shall be
established with a Qualified Depository. To the extent such funds are not deposited in a
Custodial Account, such funds may be invested in Permitted Investments for the benefit of the
Owner (witir any income earned tliereon for the benefit of the Servicer). Funds deposited in the
Custodial Account may be drawn on by the Servicer in accordance with Section 4.05. The
creation of any Custodial Account shall be evidenced by a letter agreement in the form shown in
Exhibit B hereto. The original of such letter agreement shali be furnished to the Owner upon
request. The Servicer aclniowledges and agrees that the Servicer shall bear any losses incurred
with respect to Permitted Investments. The amount of any such losses shall be immediateiy
deposited by the Servicer in the Custodial Account, as appropriate, out of the Servicer's own

funds, with no right to reimbursement therefor.
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The Servicer shall deposit in a niortgage clearing account on a daily basis, and in
the Custodial Account or Accounts no later than the second Business Day after receipt of funds
and retain therein the following payments and collections:

(i) all payments on account of principal, including Principal Prepayments, on

the Mortgage Loans received after the Cut-off Date;

(ii) all payments on account of interest on the Mortgage Loans adjusted to the

related Mortgage Loan Remittance Rate received after the Cut-off Date;

(iii) all Liquidation Proceeds and REO Disposition Proceeds received after the

Cut-off Date;

(iv) any net amounts received by the Servicer after the Cut-off Date in
connection with any REO Property pursuant to Section 4.13;

(v) all Insurance Proceeds received after the Cut-off Date including amounts
required to be deposited pursuant to Sections 4.08 and 4.10, other than proceeds to be
held in the Escrow Account and applied to the restoration or repair of the Mortgaged
Property or released to the Mortgagor in accordance with Accepted Servicing Practices,

the Mortgage Loan Documents or applicable law;

(vi) all Condemnation Proceeds affecting any Mortgaged Property received
after the Cut-off Date other than proceeds to be held in the Escrow Account and applied
to the restoration or repair of the Mortgaged Property or released to the Mortgagor in
accordance v,rith Accepted Servicing Practices, the Mortgage Loan Documents or

applicable law;

(vii) any Monttil.y Advances as provided in Section 5.03;

(viii) any amounts received after the Cut-off Date and required to be deposited

in the Custodial Account pursuant to 6.02; and

(ix) with respect to each Principal Prepayment received after the Cut-off Date,
an amount (to be paid by the Servicer out of its own funds without reimbursement
therefor) which, when added to all alnounts allocable to interest received in connection
with suoh Principal Prepayment, equals one month's interest on the atnount of principal
so prepaid, at the Mortgage Loan Remittance Rate; ^rovided, however, that in no event
shall the aggregate of deposits made by the Servicer pursuant to this clause (ix) exceed
the aggregate amount of the Servicing Fee in the calendar month in which such deposits

are required.

The foregonig requirements for deposit in the Custodial Account shall be
exclusive, it being understood aud agreed that, witliout liuuiting the generality of the foregoing,
payments in the nature of late payment charges and assumption fees, to the extent pelmitted by
Section 6.01, need not be deposited by the Servicer in the Custodial Account, Any interest paid
on funds deposited in the Custodial Account by the Qualified Depository shall accrue to the
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benefit of the Servicer and the Servicer shall be entitled to retain and withdraw such interest from

the Custodial Account pursuant to Section 4.05(iv).

Section 4.05 Permitted Withdrawals From the Custodial Account.

The Servicer may, from time to time, make withdrawals from the CLastodial

Account for the following purposes:

(i) to make payments to the Owner in the amounts and in the manner

provided for in Section 5.01;

(ii) to reimburse itself for Monthly Advances, the Servicer's right to
reimburse itself pursuant to this subclause (ii) being limited to amounts received on the
related Mortgage Loan which represent late collections (net of the related Servicing Fees

and Excess Servicing Fee if applicable) of principal and/or interest respecting which any

such advance was made;

(iii) to reimburse itself for unreimbursed Servicing Advances and
unreimbursed Monthly Advances, the Servicer's right to reimburse itself pursuant to this
subelause (iii) with respect to any Mortgage Loan being limited to Liquidation Proceeds,
Condemnation Proceeds and Insurance Proceeds received after the Cut-off Date related to

such Mortgage Loan;

(iv) to pay to itself as servicing compensation (a) any interest earned on funds
in the Custodial Account (all such interest to be withdrawn monthly not later than each
Remittance Date) and (b) any payable Servicing Fee and Excess Servicing Fee if

applicable;

(v) to reiniburse itself for any Nonrecoverable Advances:

(vi) to transfer funds to another Qualified Depositoly in accordance with

Section 4.09 hereof;

(vii) to remove funds inadvertently placed in the Custodial Account in error by

the Servicer; and

(viii) to clear and terminate the Custodial Account upon the termination of this

Agreement.

Section 4.06 Establishment of Escrow Accounts; Denosits in Escrow Accounts.

The Servicer shall segregate and hold all funds collected and received pursuant to
each Mortgage Loan which constitute Escrow Payments separate and apart from any of its own

funds and general assets and shall establish and nlaintain one or niore Escrow Accounts. Each
Escrow Account shall be established with a Qualified Depository, To the extent such funds are
not deposited in an Escrow Account, such fands niay be invested in Permitted Investments.
Funds deposited in an Escrow Account lnay be drawn on by the Servicer in accordance with
Section 4.07. The creation of any Escrow Accotmt shall be evidenced by a letter agreement in
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the form shown in Exhibit C. The original of such letter agreement shall be furnished to the
Owner upon request. The Servicer acknowledges and agrees that the Servicer shall bear any
losses incurred witli respect to Permitted Investments. The amount of any such losses shall be
immediately deposited by the Servicer in the Escrow Account, as appropriate, out of the

Servicer's own funds, with no right to reimbursement therefor.

The Servicer shall deposit in a mortgage clearing account on a daily basis, and in
the Escrow Account or Accounts no later than the second Business Day after receipt of funds and

retain therein:

(i) all Escrow Payments collected on account of the Mortgage Loans, for the
purpose of effecting tn.nely payment of any items as are required under the terms of this

Agreement;

(ii) all Insurance Procecds and Condemnation Proceeds which are to be
applied to the restoration or repair of any Mortgaged Property; and

(iii) all Servicing Advances for Mortgagors whose Escrow Payments are

insufficient to cover escrow disbursements.

The Servicer shall malc.e withdrawals from an Escrow Account only to effect such
payments as are required under this Agreement, and for such otlier purposes as shall be as set
forth in and in accordance with Section 4.07. The Servicer shall be entitled to retain any interest
paid on funds deposited in an Escrow Account by the Qualified Depository other than interest on
escrowed funds required by law to be paid to the Mortgagor and, to the extent required by law,
the Servicer shall pay interest on escrowed fimds to the Mortgagor notwithstanding that the
Escrow Account is non-interest bearing or that interest paid thereon is insufficient for such

purposes.

Seetion 4.07 Permitted Withdrawals From Escrow Account.

Withdrawals from the Escrow Account may be made by the Servicer only:

(i) to effect timely payments of ground rents, taxes, assessments, water rates,

fire and hazard insurance premiums; Primary Mortgage Insurance Policy premiunvs, if

applicable, and comparable items;

(ii) to reinlburse Servicer for any Servicing Advance made by Servicer with
respect to a related Mortgage Loan but only from amounts received on the related
Mortgage Loan which represent late payments or collections of Escrow Payments

thereunder;

(iii) to refund to the Mortgagor any fu.nds as may be determined to be

overages;

(iv) for transfer to the Custodial Account in connection with an acquisition of

REO Property;
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(v) for application to restoration or repair of the Mortgaged Property;

(vi) to pay to the Servicer, or to the Mortgagor to the extent required by law,
any interest paid on the funds deposited in the Escrow Account;

(vii) to pay to the Mortgagors or other parties (to the extent required by
applicable law and Accepted Servicing Practices) Insurance Proceeds or Condemnation
Proceeds deposited in accordance cAth Section 4.06;

(viii) to remove funds inadvertently placed in an Escrow Account in error by the

Servicer; and

(ix) to clear and terminate the Escrow Account on the termination of this

Agreement.

As part of its servicing duties, the Servicer shall pay to the Mortgagors interest on
funds in an Escrow Account, to the extent required by law, and to the extent that interest earned
on funds in the Escrow Account is insufficient, sliall pay such interest from its own funds,

without any reimbursement therefor.

Section 4.08 Payment of Taxes, Insurance and Other Charaes• Maintenance of

Primary Mortgage Insurance Policies; Collections Thereunder.

'tTJith respect to each Mortgage Loan, the Servicer shall maintain accurate records
reflecting the status of ground rents, taxes, assessments, water rates and other charges which are
or may become a lien upon the Mortgaged Property and the status of Primary Mortgage
Insurance Policy premiums and fire and hazard insurance coverage and shall obtain, from time to
tinie, all bills for the payment of such charges, including renewal premiums and shall effect
payment thereof prior to the applicable penalty or terinination date and at a time appropriate for
securing maximum discounts allowable, eniploying for such purpose deposits of the Mortgagor
in the Escrow Account whicli shall have been estiinated and accumulated by the Servicer in
amounts sufficient for such purposes, as allowed under the terms of the Mortgage or applicable
law. To the extent that the Mortgage does not provide for Escrow Payments, the Servicer shall
determine that any such payments are made by the Mortgagor at the tinie they first become due.
The Servicer assumes full responsibility for the timely payment of all such bills and shall effect
timely payments of all such bills irrespective of the Mortgagor's faithful performance in the
payment of same or the making of the Escrow Payments and shall make advances from its own

funds to effect such payments.

The Servicer will maintain in full force and effect Primary Mortgage Insurance
Policies issued by a Qualified Insurer with respect to each Mortgage Loan for which such
coverage is herein required. Such coverage will be maintained until the ratio of the current
outstanding principal balance of the related Mortgage Loan to the appraised value of the related
Mortgaged Property, based on the most recent appraisal of the Mortgaged Property performed by
a Qualified Appraiser, such appraisal to be included in the Servicing File, is reduced to an
amount as permitted in the Fannie Mae Guide, The Servioer will not cancel or refuse to renew
any Primary Mortgage Insurance Policy that is required to be kept in force under this Agreement
unless a replacement Primary Mortgage Insurance Policy for such canceled or nonrenewed
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policy is obtained from and maintained with a Qualified Insurer. The Servicer shall not take any
action which would result in noncoverage under any applicable Primary Mortgage Insurance
Pollcy of any loss which, but for the actions of the Servicer would have been covered thereunder.
In connection with any assumption or substitution agreement entered into or to be entered into
pursuant to Section 6.01, the Servicer shall promptly notify the insurer under the related Primary
Mortgage Insuranee Poticy, if any, of such assumption or substitution of liability in accordance
with the terms of such policy and shall take all actions which may be required by such insurer as
a condition to the continuation of coverage under the Primary Mortgage Insurance Policy. If
such Primary Mortgage Insurance Poflcy is terminated as a result of such assumption or
substitution of liability, the Servicer shall obtain a replacement Primary Mortgage Insurance

Policy as provided above.

In connection with its activities as servicer, the Servicer agrees to prepare and
present, on behalf of itself and the Owner, claims to the insurer under any Private Mortgage
Insurance Policy in a timely fashion in accordance with the terms of such Primary Mortgage
Insurance Policy and, in this regard, to take such action as shall be necessary to permit recovery
under any Primary Mortgage Insurance Policy respecting a defaulted Mortgage Loan. Pursuant
to Section 4.04, any amounts collected by the Servicer under any Primary Mortgage Insurance
Policy shall be deposited in the Custodial Account, subject to withdrawal pursuant to

Section 4.05.

Section 4.09 Transfer of Accounts.

The Servicer lnay transfer the Custodial Account or the Escrow Account to a
different Qualified Depository from time to time. The Servicer shall notify the Owner in writing

of any such transfer within fifteen (15) Business Days of transfer.

Section 4.10 Maintenance of Hazard Insurance.

The Servicer shall cause to be maintained for each Mortgage Loan fire and hazard

insurance with extended coverage as is customary in the area where the Mortgaged Propcrty is

located in an amount which is equal to the lesser of (i) the maximum insurable value of the

improvements securing such Mortgage Loan or (ii) the greater of (a) the outstand'nig principal
balance of the Mortgage Loan, and (b) the: percentage such that the proceeds thereof shall be
sufficient to prevent the Mortgagor and/or the Mortgagee from becoming a co-insurer. If the
Mortgaged Property is in an area identified in the Federal Register by the Federal Einergency

Management Agency as being a special flood hazard area that has federally-mandated flood
insurance requirements, the Servicer will cause to be inaintained a flood insurance policy
meeting the requirements of the current guidelines of the Federal Insurav.ce Administration with
a generally acceptable insurance carrier, in an amount representing coverage not less than the
least of (i) the outstanding principal balance of tlie Mortgage Loan, (ii) the maximum insurable
value of the improvaments securing such Mortgage Loan or (iii) the maxiunum auwount of

insurance which is available under the Flood Disaster Protection Act of 1973, as aniended. The

Servicer shall also maintain on the REO Property, fire and hazard insurance with extended
coverage in an amount which is at least equal to the maximum insurable value of the
improvements which are a part of such property, liability insurance and, to the extent required

and atrailable under the Flood Disaster Protection Act of 1973, as amended, flood insurance in an
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alnount as provided above. Any amounts collected by the Servicer under any such policies other
than amounts to be deposited in the Escrow Account and applied to the restoration or repair of
the Mortgaged Property or REO Property, or released to the Mortgagor in accordance with
Accepted Servicing Practices, shall be deposited in the Custodial Account, subject to withdrawal
pursuant to Section 4.05. It is understood and agreed that no other additional insurance need be
required by the Servicer or the Mortgagor or maintained on property acquired in respect of the
Mortgage Loans, other than pursuant to the Fannie Mae Guide or such applicable State or
Federal laws and regulations as shall at any tima be in force and as shall require such additional
insurance. All such policies shall be endorsed with standard mortgagee clauses with loss payable
to the Servicer and its successors and/or assigns and shall provide for at least thirty days prior
written notice of any cancellation, reduction in the an7ount or material change in coverage to the
Servicer. The Servicer shall not interfere with the Mortgagor's freedom of clioice in selecting
either his insurance carrier or agent, provided, however, that the Servicer shall not accept any
such insurance policies from insurance companies unless sucb cornpanies currently reflect a
General Policy Rating in Best's Key Rating Guide currently acceptable to Fannie Mae and are
licensed to do business in the State wherein the property subject to the policy is located.

Section 4.11 Adjustments to Morteaee Intarest Rate and Monthlv Pavnient.

For any ARM Loan, on each applicable Adjustment Date, the Mortgage Interest
Rate shall be adjusted, in compliance with the requirenients of the related Mortgage and
Mortgage Note, to equal the sum of the Index plus the Margin (rounded in accordance with the
related Mortgage Note) subject to the applicable Periodic Rate Cap and Lifetime Rate Cap, as set
forth in the Mortgage Note. The Servicer shall execute and deliver the notices required by each
Mortgage and Mortgage Note, applicable laws and regulations and Accepted Selvicing Practices
regarding interest rate adjustments. The Servicer shall also provide timely notification to the
Owner of all applicable data and informa.tion regarding such interest rate adjustments.

Section 4.12 Fidelity Bond Errors and Omissions hvsurance.

The Servicer shall maintain, at its own expense, a blanket fidelity bond and an
errors and omissiolvs insura.nce policy, with broad coverage with responsible oompauies on all
officers, employees or other persons acting in any capacity with regard to the Mortgage Loans
and who handle funds, money, documents and papers relating to the Mortgage Loans. The
Fidelity Bond and errors and omissions insurance shall be in the form of the Mortgage Banker's
Blanket Bond and shall protect and insure the Servicer against losses, including forgery, theft,
embezzlement, fraud, errors and omissions and negligent aots of such persons. Such Fidelity
Bond and errors and omissions insurance shall also protect and ilzsure the Servicer against losses
in comiection with the failure to maintain any insurance policies required pursnant to this
Agreement and the release or satisfaction of a Mortgage Loan without having obtained payment
in full of the indebtedness secured thereby. No provision of this Section 4.12 requiring the
Fidelity Bond and errors and omissions insurance shall dilninish or relieve the Servicer from its
duties and obligations as set forth in this Agreement. The minimuni coverage under any such
Fidelity Bond and insurance policy shall be at least equal to the corresponding amounts required
by Fannie Mae in the Falmie Mae Guide or by Freddie Mae in the Freddie Mac Guide. The
Servicer shall, upon request of Owner, deliver to the Owner a certificate from the surety and the
insurer as to the existence of the Fidelity Bond and errors and omissions insurance policy and

------- -
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shall obtain a statement from the surety and the insurer that such Fidel^ityy Bond or insurance
policy shall in no event be terminated or materially modified without days prior written
notice to the Owner. The Servicer shall notify the Owner within five Busniess Days of receipt of
notice that such Fidelity Bond or insurance policy will be, or has been, materially modified

be
terminated. The Owner and its successors or assigns as their interests may appear must
named as loss payees on the Fidelity Bond and as additional insured on the errors and omissions

policy.

8ection 4.13 Title. Manaaement and Disnosition of REO Propertv.

In the event that title to any Mortgaged Property is acquired in foreclosure or by

deed in lleu of foreclosure, the deed or certificate of sale shall be taken in the name of the Owner
or the Person designated by the Owner or in tha event such person is not authorized or pennitted
to hold title to real property in the state where the RBO Property is located, or would be
adversely affected under the "doing business" or tax laws of such State by so holding title, the
deed or certificate of sale shall be taken in the name of such Person or Persons as shall be
consistant with an opinion of counsel obtained by the Servicer from an attorney duly licensed to
practice law in the state where the REO Property is located. Any such Person or Persons holding
such title other than the Owner shall acknowledge in writing that such title is being held as

nominee for the benefrt of the Owner.

The Servicer shall notify the Owner in accordance with prudent servioing
practices of each acquisition of REO Property upon such acquisition, and thereafter assume the
responsibility for marketing such REO Property in accordance with Accepted Servicing
Practices. Thereafter, the Servicer shall continue to provide certain administrative services to the
Owner relating to such REO Property as set forth in this Section 4.13. The REO Property must
be sold within three years following the end of the calendar year of the date of acquisition, unless
a REMIC election has been made with respect to the arrangement under which the Mortgage
Loans and REO Property are held and (i) the Owner shall have been supplied with an Opinion of
Counsel to the effect that the hold'uig by the related trust of such Mortgaged Property subsequent
to such three-year period (and specifying the period beyond such three-year pexiod for whieh the
Mortgaged Property may be held) will not result in the imposition of taxes on "prohibited
transactions" of the related trust as defnied in Section 860F of the Code, or cause the related
REMIC to fail to qualify as a REMIC, in which case the related trust niay continue to hold such
Mortgaged Property (subject to any conditions contained in such Opinion of Counsel), or (ii) the
Owner (at the Servicer's expense) or the Servicer shall have applied for, prior to the expiration of
such tliree-year period, an extension of such three-year period in the manner contemplated by
Section 856(e)(3) of the Code, in which case the three-year period shall be extended by the
applicable period. If a period longer than three years is permitted under the foregoing sentence
and is necessary to sell any REO Property, the Servicer shall report lnonthly to the Owner as to

prograss being made in selling such REO Property.

Notwithstanding any otlier provision of this Agreement, if a REMIC election has
been made, no Mortgaged Property held by a REMIC shall be rented (or allowed to continue to
be rented) or otherwise used for the production of income by or on behalf of the related tlust or
sold in such a maamer or pursuant to alry terms that would (i) cause such Mortgaged Pr j riy to
fail to qualify at any tirne as "foreclosure property" v^^ithin a meaning of Section 860G a 8 of
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the Code, (ii) subject the related trust to the inzposition of any Federal or State incoine taxes on
"net income from foreclosure property" with respect to such Mortgaged Property within the
meaning of Section 860G(c) of the Code, or (iii) cause the sale of such Mortgaged Property to
result in the receipt by the related trust or any income from non-permitted assets as described in
Section 860F(a) (2)(B) of the Code, unless the Servicer has agreed to indemnify and hold
harmless the related trust with respect to the imposition of any sucli taxes.

The Servicer shall, either itself or through an agent selected by the Servicer, and
in accordance with the Fannie Mae Guide, manage, conserve, protect and operate each REO
Property in the same manner that it manages, conserves, protects and operates other foreclosed
property for its own account, and in the same nianner that similar property in the same locality as
the REO Property is managed. Each REO Disposition shall be carried out by the Servicer at
such price and upon such terms and conditions as the Servicer deems to be in the best interest of
the Owner. The REO Disposition Proceeds from the sale of the REO Property sball be promptly
deposited in the Custodial Account. As soon as practical thereafter, the expenses of such sale
shall be paid and the Servicer shall reiniburse itself for any related Servicing Advances, or
Monthly Advances made pursuant to Section 5.03.

The Servicer shall cause eaeh REO Property to be inspected prolnptly upon the
acquisition of title thereto and shall cause each REO Property to be inspected at least monthly
thereafter or more fi•equently as may be required by the circumstanoes. The Servicer shall make
or cause the inspector to rnake a written report of each sueh inspection. Such reports shall be
retanaed in the Servicing File and copies thereof shall be. forwarded by the Servicer to the Owner.

Notwithstanding anything to the contraly set forth in this Section 4.13, the parties
hereto hereby agree that the Owner, at its option, shall be entitled to manage, conserve, protect
and operate each REO Property for its own benefit (such option, an "REO Option"). In
connection with the exercise of an REO Option, the prior two paragraphs and the related
provisions of Section 4.03 and Section 4.04(iii) (such provisions, the "REO Marketing
Provisioris") shall be revised as foilows. Following the acquisition of any Mortgaged Property,
the Servicer shall submit a detailed invoice to the Owner for all related Servicing Advances and,
upon exercising the REO Option, the Owner shall promptly reimburse the Servicer for such
amounts. In the event the REO Option is exercised with respect to an REO Property,
Section 4.04 (iii) shall not be applicable thereto. References inade in Section 4.03 with respect
to the reimbursement of Servicing Advances shall, for purposes of such REO Property, be
deemed to be covered by this paragraph. The Owner acknowledges that, in the event it exercises
an REO Option, with respect to the related REO Property, fliere shall be no breach by the
Servicer based upon or arising out of the Servicer's failure to comply with the REO Marketing

Provisions.
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ARTICLE V

PAYMENTS TO THE OWNER

Section 5.01 Remittances.

On each Remittance Date, the Servicer shall remit to the Owner (i) all am.ounts
credited to the Custodial Account as of the close of business on the related preceding
Determination Date (net of charges against or withdrawals from the Custodial Account p(suant
to Section 4.05), plus, to the extent not already deposited in the Custodial Account, (ii) all
Monthly Advances, if any, which the Servicer is obligated to distribute pursuant to Section 5.03
minus (iii) any amounts attributable to Principal Prepayments collected after the Cut-off Date but
received after the last day of the calendar month imrnediately preceding the rnonth in which the
related Determination Date occurs, minus (iv) any amounts attributable to Monthly Payments
colleeted after the Cut-off Date but due on a Due Date or Dates subsequent to the last day of the
related Due Period, which arnounts shall be remitted on the related Remittance Date next

succeeding the Due Period for such amounts.

With respect to any reinittance received by the Owner after the Business Day on
which such payment was due, the Servicer shall pay to the Owner interest on any late
payment at an annual rate equal to the Prime Rate, adjusted as of the date of each cllangc plus
two percentage ponits, but in no event greater than the maximum amount permitted by applicable
law. Such interest shall be paid on the date such late payment is made and shall cover the period
commencing with the day following sueh Business Day and encling with the Business Day on
whicli such payrnent is made, both inclusive. The payinent by the Servicer of any such interest
shall not be deemed an extension of time for payment or a waiver of any Event of Default by the

Servicer.

Section 5.02 Statements to the Owner.

The Servicer shall furnish to the Owner an individual Mortgage Loan aocomltiug

report (a "Report"), as of the last Business Day of each month, in the Servicer's assigned loan
number order to document Mortgage Loan payment activity on an individual Mortgage Loan
basis. With respect to each month, such Report shall be received by the Owner no later than the
tenth day of the following month (or if such teiitli day is not a Busniess Day, the inunediately
preceding Business Day) of the related Due Period on a disk or tape or other aoniputer-readable
format, in such forn.iat as may be mutually agxeed upon by both the Owner and the Seivicer,

which Report shall contain but not necessarily be limited to, the followhig:

(i) with respect to each Monthly Payment, the amount of such remittance

allocable to interest;

(ii) the amount of servicing compensation received by the Servicer during the

prior distribution period;

(iii) the aggregate Stated Principal Balance of the Mortgage Loans;
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(iv) the number and aggregate outstanding principal balances of Mortgage
Loans (a) delinquent (1) 30 to 59 days, (2) 60 to 89 days, (3) 90 days or more; (b) as to
which foreclosure has coinmenced; and (c) as to which REO Property has been acquired;

and

(v) such other reports as may reasonably be required by the Owner,

The Servicer shall also provide a trial balance, sorted in the Owner's assigned
loan number order, and such other loan level scheduled-scheduled remittance uiformation as
deseribed on Exhibit E in electronic tape form, with each such Report.

The Servicer shall prepare and file any and all information statements or other
filings required to be delivered to any governmental taxing authority or to Owner pursuant to any
applicable law with respect to the Mortgage Loans and the transactions contemplated hereby. In
addition, the Servicer shall provide the Owner with .such information concerning the Mortgage
Loans as is necessary for the Owner to prepare its Federal income tax return as the Owner may

reasonably request from time to time.

In addition, not more than sixty (60) days aftet the end of each calendar year, the
Servicer shall furnish to each Person who was an Owner at any time during such calendar year
an annual statement in accordance with the requirements of applicable Federal inconie tax law as
to the aggregate of reinittances of principal and interest for the applicable portion of such year.

Section 5.03 Monthlv Advances bv the Servicer.

Not later than the close of business on the Business Day preceding each
Remittance Date, the Servicer shall deposit in the Custodial Account an amount equal to all
payments not previously advanced by the Servicer, whether or not deferred pursuant to
Section 4.01, of Monthly Payments, adjusted to the related Mortgage Loan Remittan°
which are delinquent at the close of business on the related Determniation Date; provided,
however, that the amount of any such deposit may be reduced by (i) tha Amount Held for Future
Distribution (as defined below) then on deposit in the Ctizstodial Account, plus (ii) with respect to
the initial. Remittance Date, the Non-held Early Pay Amount (as defined below). Airy portion of
tbe Amount Held for Future Distribution used to pay Monthly Advances shall be replaced by the
Servicer by deposit into the Custodial Aceount on any future Reinittance Date to the extent that
the funds that are available in the Custodial Account for remittance to the Owner on such
Remittance Date are less than the amount of payments required to be made to the Owner on such

Remittanee Date.

The "Amount Held for Future Distribution" as to any Remittance Date shall be
the total of the amounts held in the Custodial Account at the close of business on the preceding
Determination Date which were received after the Cut-off Date on account of (i) Liquidation
Proceeds, Insurance Proceeds, Condemnation Proceeds and Principal Prepayments received or
made in the month of such Remittance Date and (ii) payments which represent early receipt of
Monthly Payments due on a date or dates subsequent to the related Due Date. The "Non-held
Early Pay AmounP° shall be the total of the a.nounts then on deposit in the Custodial Account on
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account of payments which represent early receipt of Monthly Payments received on or prior to

the Cut-off Date.

The Servicer's obligation to make such Monthly Advances as to any Mortgage
Loan will confinue tlrrough the final disposition or liquidation of the Mortgaged Property, unless
the Servicer deems such advance to be nonrecoverable from Liquidation Proceeds, REO
Disposition Proceeds, Condemnaation Proceeds or Insurance Proceeds with respect to the
applicable Mortgage Loan. In such latter event, the Servicer shall deliver to the Owner an
Of£icer's Certificate of the Servicer to the effect that an officer of the Servicer has reviewed the
related Servicing File and has obtained a recent appraisal and has made the reasonable
determination that any additional advances are nonrecoverable from Liquidation Proceeds or
Insurance Proceeds with respect to the applicable Mortgage Loan.

Section 5.04 Liauidation Reports.

Upon the foreclosure sale of any Mortgaged Property or the acquisition thereof by
the Owner pursuant to a deed-in-lieu of foreclosure, the Servicer shall submit to the Owner a
liquidation report with respect to such Mortgaged Property in such form as the Servicer and the
Owner shall agree. The Servicer shall also provide reports on the status of REO Property
containing such information as Owner may reasonably require.

ARTICLE VI

GENERAL SERVICING PROCEDURES

Section 6.01 Assumntion AQreemeuts.

The Servicer will, to the extent it has knowledge of any convoyance or
prospective conveyance by any Mortgagor of a Mortgaged Property (whether by absolute
conveyance or by contract of, sale, and whether or not the Mortgagor remains or is to renzain
liable under the Mortgage Note and/or the Mortgage), exercise its rights to accelerate the
maturity of such Mortgage Loan under any "due-on-sale" clause to the extent permitted by law;
provided, however, that the Servicer shall not exereise any such rights if prohibited by law or the
terms of the Mortgage Note from doing so or if the exercise of such rights would 'unpair or
threaten to inipair any recovery under the related Primary Mortgage Insurance Policy, if any. If
the Servicer reasonably believes it is unable under applicable law to enforce such "due-on-sale"
clause, the Servicer, with the approval of the Owner (such approval not to be unreasonably

withheld), will enter into an assumption agreement with the pe^suaut to hvhieh such
Mortgaged

Property has been conveyed or is proposed to be conveyed, p
becomes liable under the Mortgage Note and, to the extent permitted by applioable State lavr, the
Mortgagor reniains liable thereon. Where an assumption is allowed pursuant to this
Section 6.01, the Servicer, with the prior consent of the primary mortgage insurer, if any, is
authorized to enter into a substitntion of liability agreement with the person to whom the
Mortgaged Proper-ty has been conveyed or is proposed to be conveyed pursuant to which the
original mortgagor is released from liability and such Person is substituted as mortgagor and
becomes liable under the related Mortgage Note, Any such substitution of liability agreernent

shall be in fieu of an assumption agreement.

-- _2g_ _ _ _
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In connection with any such assumption or substitution of liability, the Servicer
shall follow the underwriting practices and procedures of the Farviie Mae Guide related to "A"-
quality mortgage loans. Witli respect to an assumption or substitution of liability, the Mortgage
Interest Rate borne by the related Mortgage Note, the amount of the Monthly Payment, and the
final maturity date may not be changed. In addition, for ARM Loans, in no event shall the Index,
Margin, Periodic Rate Cap, Adjustment Date, Lifetime Rate Cap or minimum rate be changed.
The Servicer shall notify the Owner that any such substitution of liability or assumption
agreement has been completed by forwarding to the Owner the original of any such substitution
of liability or assumption agreement, which document shall be added to the related Mortgage
Loan Documents and shall, for all purposes, be considered a part of such related mortgage file to
the satne extent as aIl other documents and instraments constituting a part tlzereof. All fees
collected by the Servicer for entering into an assumption or substitution of liability agreement

shall belong to the Sarvicer.

Notwithstanding the foregoing paragraphs of this section or any other provision of
this Agreement, the Servicer shall not be deemed to be in default, breach or any other violation
of its obligations hereunder by reason of any assumption of a Mortgage Loan by operation of law
or any assumption which the Servicer may be restricted by law from preventing, for any reason
whatsoever. For purposes of this Section 6.01, the terni "assumption" is deemed ta also include
a sale of the Mortgaged Property subjeet to the Mortgage that is not aceompanied by an

assuinption or substitution of liability agreement.

Section 6.02 Satisfaction of Mortgages and Release of Mortuage Loan

Dooumcnts.

Upon the payment in full of any Mortgage Loan, the Servicer will immediately
notify the Custodian with a certification and request for release by a Servicing Officer, which
certification shall include a statement to the effect that all ainounts received in connection witli
such payment which are required to be deposited in the Ctistodial Account puisuant to
Section 4.04 have been so deposited, and a request for delivery to the Servicer of the portion of
the Mortgage Loan Documents held by the Custodian. Upon receipt of such certification and
request, the Owner shall promptly release or cause the Custodian to promptly release the related
Mortgage Loan Documents to the Servicer and the Servicer shall prepare and deliver for
execution by the Owner or at the Owiier's option execute ullder the authority of a power of
attorney delivered to the Servicer by the Owner any satisfaction or release. ATo expense incuired
in connection with any instrument of satisfaction or deed of reconveyance shall be chargeable to

the Custodial Account.

ln the event the Servicer satisfies or releases a Mortgage without having obtained
payment in fall of the indebtedness secured by the Mortgage or should it otherwise prejudice any
right the Owner may have under the mortgage instrmnents, the Servicer shall reniit to the Owner
the then outstanding principal balance of the related Mortgage Loan by deposit thereof in the
Custodial Account. The Servicer shall maintain the Fidelity Bond insuring the Servicer against
any loss it may sustain with respect to any Mortgage Loan not satisfied in accordance with the

procedures setforth herein.

_ __-
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From time to time and as appropriate for the servicing or foreplosure of the
Mortgage Loans, including for the purpose of collection under any Primary Mortgage Insurance
Policy, upon request of the Servicer and delivery to the Custodian of a servicing receipt signed
by a Servicing Offrcer, the Custodian shall release that portion of the Mortgage Loan Documents
held by the Custodian to the Servicer. Such servicing receipt shall obligate the Servicer to
promptly return the related Mortgage Loan Documents to the Custodian, when the need therefor
by the Servicer no longer exists, unless the Mortgage Loan has been liquidated and the
Liquidation Proceeds relating to the Mortgage Loan have been deposited in the Custodial
Account or such documents have been delivered to an attomey, or to a public trustee or other
public official as required by law, for purposes of initiating or pursuing legal action or other
proceedings for the foreclosure of the Mortgaged Property eitlier judicially or non-judicially, and
the Servicer has promptly delivered to the Owner or the Custodian a certificate of a Servicing
Officer certifying as to the name and address of the Person to which such documents were
delivered and the purpose or purposes of such delivery. Upon receipt of a cerfifrcate of a
Servicing Officer stating that such Mortgage Loan was liquidated, the servicing receipt shall be
released by the Owner or the Custodian, as applicable, to the Servicer.

Section 6.03 ServicinQ Comnensation.

As cornpensation for its services laereunder, the Servlcer shall be exititled to
withdraw from the Custodial Acoount or to retain from interest payments on the Mortgage Loans
the amounts provided for as the Servicer's Servicing Fee and Excess Servicing Fee, if applicable.
Additional servicing compensation in the form of assumption fees, as provided in Section 6.01,
late payment charges and other ancillary fees shall be retained by the Servicer to the extent not
required to be deposited in the Custodial Account. The Servicer shall be required to pay all
expenses incurred by it in cotuieetion with its servicing activities hereunder and shall not be
entitled to reimbursement therefor except as specifically provided for herein.

Section 6.04 Annual Statement as to Compliance.

The Servicer will deliver to the Owner not later than ninety (90) days following
the end of each fiscal year of the Servicer, an Officers' Certificate stating, as to each signatory
thereof, that (i) a review of the activities of the Servicer during the preceding calendar year and
of performance under this Agreement has beea made under such officers' supervision, and (ii) to
the best of such officers' knowledge, based on sucb review, the Servicer has fulfrlled all of its
obflgations under this Agreement throughout such year, or, if there has been a default in the
firlfillment of any such obligation, specifying each such default known to such officers and the
nature and status thereof except for such defaults as such Officers in their good faith judgment

believe to be immaterial.

Section 6.05 Aimual Independent Certified Public Accountants' Servicing

Renort.

Not later than ninety (90) days following the end of each fiscal year of the
Servicer, the Servicer at its expense shall cause a firm of independent pubHe accountants which
is a member of the American Institute of Certified Public Accountants to farnish a statenlent to
the Owner to the effect that such firm has examined certain documents and records relating to the

-
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Servicer's servicing of mortgage loans of the same type as the Mortgage Loans pursuant to
servicing agreements substantially similar to this Agreement, which agreements may include this
Agreement, and that, on the basis of such an examination, conducted substantially in accordance
with the Uniform Single Attestation Program for Mortgage Bankers, such firm is of the opinion
that the Servicer's servicing has been conducted in compliance with the agreements examined
pursuant to this Section 6.05, except for (i) such exceptions as such firm shall believe to be
immaterial, and (ii) such other exceptions as shall be set forth in such statement.

Section 6.06 Owner's Rieht to Examine Servicer Records.

The Owner shall have the right to examine and audit, at its expense, upon
reasonable notice to the Servicer, during business hours or at such other times as might be
reasonable under applicable circumstances, any and all of the books, records, documentation or
otber information of the Servicer, or held by another for the Servicer or on its behalf or
otherwise, which relate to the perfortnance or observance by the Servicer of the terms, covenants

or conditions of this Agreement.

The Servicer shall provide to the Owner and any supervisory agents or examiners
representing a State or Federal governmental agency having jurisdiction over the Owner,
including but not limited to the OTS, FDIC and other similar entities, access to any
docurnentation regarding the Mortgage Loans in the possession of the Servicer which may be
required by any applicable regulations. Such access shall be afforded without charge, upon
reasonable request, during normal business hours and at the offices of the Servicer, and in
accordance with the applicable Federal government agency, FDIC, OTS, or any other similar

regulations.

Section 6.07 Compliance with REMIC Provisions.

If a REMIC election has been made with respect to the arrangement under which
the Mortgage Loans and REO Property, or any portion tlrereof, are held, the Servicer shall not
take any action, cause the REMIC to take any action or fail to take (ar fail to cause to be t en
any action that, under the REMIC Provisions, if taken or not taken, as the case may be could
(i) endanger the status of the REMIC as a REMIC or (ii) result in the imposition of a tax upon
the REMIC (including but.not Iiinited to the tax on "prohibited transactions" as defined in
Section 860F(a)(2) of the Code and the tax on "contribufiori" to a REMIC set forth in
Section 860G(d) of the Code) unless the Servicer has received an Opinion of Counsel (at the
expense of the party seeking to take such actions) to the effect that the contemplated action will
not endanger such REMIC status or result in the iniposition of any such tax.

Section 6.08 Non-solicitation.

From and after the date of the related Confirmaflon, the Servicer agrees that it will

not take any action or facilitate or cause any action to be taken by any-of its agents or affiliates,
or by any independent contractors on the Servicer's behalf, to personally, by telephone or niail,
solicit the Mortgagor under any Mortgage Loan to refinance such Mortgage Loan, in whole or in
part, without the prior written consent of the Owner. Notwithstanding the foregoing, it is
undergtood and agreed that promotions (hicluding for the refmancing of mortgage loans)
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undertaken by the Servicer or any affifiates of the Servicer which are directed to the general
public at large, or segments thereof, provided that no segment shall consist primarily of the
Mortgage Loans, including, without limitation, mass mailing advertisements based on
commercially acquired mailing lists or the Servicer's entire servicing portfolio, and newspaper,
radio and television advertisements shall not constitute soHcitation under this Section 6.08. This
Section 6.08 shall not be deemed to preclude the Servicer or any of its affiliates from soliciting
any Mortgagor for any other financial products or services.

ARTICLE VII

REPORTS TO BE PREPARED BY SERVICER

Section 7.01 Servicer Shall Provide Information as Reasonably Required.

The Servicer shall furnish to the Owner upon request, during the term of this
Agreement, such periodic, special or other reports or information, whether or not provided for
herein, as shall be necessary, reasonable or appropriate with respect to the purposes of this
Agreement. The Servicer may negotiate with the Owner for a reasonable fee for providing such
report or information, unless (i) the Servicer is required to supply such report or inforrnation
pursuant to any other section of this Agreement, or (ii) tlie report or information has been
requested in connection with Internal Revenue Service, OTS, FDIC or other regulatory agency
requirenents. All such reports or information shall be provided by and in accordanoe with all
reasonable instructions and directions given by the Owner. The Servicer agrees to execute and
deliver all such instruments and take all such action as the Owner, from tiune to time, may
reasonably request in order to effectuate the purpose and to carry out the terms of this

Agreement.

ARTICLE VIII

TFfE SERVICER

Section 8.01 Indemnification; Third Party Claims.

The Servicer agrees to indemnify the Owner and hold it harmless from and

against any and all clainis, losses, damages, penalties, fines, forfeitures, legal fees and related

costs, judgments, and any other costs, fees and expenses that the Owner inay sustain in ary way

related to the failure of the Servicer to perform in any way its duties and service the Mortgage
Loans in strict coinpliance with the terrns of this Agreement and for breach of any representation
or warranty of the Servicer contained herein. The Servicer shall inuuediately notify the Owner if
a claim is made by a third party with respect to this Agreement or the Mortgage Loans, assunie
(with the consent of the Owner and with counsel reasonably satisfactory to the Owner) the
defense of any such claim and pay all expenses in conneetion therewith, including counseLfees,
and promptly pay, discharge and satisfy any judgment or decree which may be entered against it
or the Owner in respect of such claim but failure to so notify the Owner shall not limit its
obligations hereunder. The Servicer agrees that it wiIl not enter into any settlement of any such
claim without the coivsent of the Owner unless such settllement includes an unconditional release
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of the Owner from all liability that is the subject rnatter of such claim. The provisions of this
Section 8.01 shall survive termination of this Agreement. In no event will either Purchaser or
Seller be liable to the other party to this Agreement for incidental or consequential damages,
including, without limitation, loss of profit or loss of business ox business opportunity, regardless

of the form of action whether in contract, tort or otherwise.

Section 8.02 Merger or Consolidation of the Servioer.

The Servicer will keep in full effect its existence, rights and franchises as a
corporation under the laws of the State of its incorporation except as permitEed herein, and will
obtain and preserve its qualification to do business as a foreign corporation in each jurisdiction in
which such qualification is or shall be necessary to protect the validity and enforceability of this
Agreement or any of the Mortgage Loans and to perform its duties under this Agreement.

Any Person into which the Servicer may be merged or consolidated, or any
corporation resulting from any merger, conversion or consolidation to which the Servicer shall
be a party, or any Person succeeding to the business of the Servicer whether or not related to loan
senricing, shall be the successor of the Servicer hereunder, without the execution or filing of any
paper or any further act on the part of any of the parties hereto, anything herein to the contrary
notwithstanding; provided, however, that the successor or surviving Person shall be an institution
(i) havhig a GAAP net worth of not less than $25,000,000, (ii) the deposits of which are insured
by the FDIC, SAIF and/or BIF, or which is a HUD-approved mortgagee whose primary business
is in origination and servieing of first lien mortgage loans, and (iii) whieh is a Fannie Mae or

Freddie Mac approved seller/servicer in good standing.

Section 8.03 Limitation on Liability of the Servicer and Otliers.

Neither the Servicer nor any of the officers, employees or agents of the Servicer
shall be under any liability to the Owner for any action talcen or for refraining from the talcing of
any action in good faith pursuant to this Agreement, or for errors in judglnent made in good
faith; provided, however, that this provision shall not protect the Servicer or any such person
against any breach of warranties or representations made herehz, or failure to perfonu in any way
its obligations in compliance with any standard of care set forth in this Agreement, or any
liability which would otherwise be imposed by reason of negligence or any breach of the ternis
and conditions of this Agreement. The Servicer and any officer, employee or agent of the
Servicer may rely in good faith on any doculnent of any kind prima facie properly executed and
submitted by the Owner respecting any matters arising hereunder. The Servicer shall not be
under any obligation to appear in, prosecute or defend any legal action which is not incidental to
its duties to service the Mortgage Loans in accordance with this Agreement and which in its
opinion may involve it in any expenses or liability; provided, however, that the Servicer may,
with the consent of the Owner, which consent shall not be unreasonably withheld, undertake any
such action which it may deem necessary or desirable with respect to this Agreement and the
rights and duties of the parties hereto. In sucli event, the reasonable legal expenses and costs of
such action and any flability resulting therefrom shall be expenses, costs and liabilities for which
the Owner will be liable, and the Servicer shall be entitled to be reimbursed therefor from the

Owner upon written demand.
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Section 8.04 Servicer Not to Resign.

The Servicer shall not resign from the obligations and duties hereby imposed on it
except by mutual consent of the Servicer and the Owner or upon the determination that its duties
hereunder are no longer permissible under applicable law and such incapacity cannot be cured by
the Servicer. Any such determination permitting the resignation of the Servicer shall be
evidenced by an Opinion of Counsel to such effect delivered to the Owner which Opinion of
Counsel shall be in form and substance acceptable to the Owner. No such resignation shall
become effective until a successor shall have assumed the Servicer's responsibilities and
obligations hereunder in the manner provided in Section 11.01,

Section 8.05 No Transfer of Servicine.

With respect to the retention of the Servicer to service the Mortgage Loans
hereunder, the Servicer acknowledges that the Owner has acted in reliance upon the Servicer's
independent status, the adequacy of its servicing facilities, plan, personnel, records and
procedures, its integrity, reputation and financial standing and the continuance thereof. Without
in any way limiting the generality of this section, the Servicer sha11 not either assign this
Agreement or the servicing liereunder or delegate its rights or duties hereunder or any portion
thereof, or sell or otherwise dispose of all or substantially all of its property or assets, without the
prior written approval of the Owner, which approval shall not be unreasonably witlilleld;
provided that the Servicer may assign the Agreement and the servicing hereunder without the
consent of Owner to an affiliate of the Servicer to which all servicing of the Servioer is assigned
so long as (i) such affiliate is a Fannie Mae and Freddie Mac approved servicer and (ii) if it is
intended that such affiliate be spun off to the shareholders of the Servicer, such affiliate have a
GAAP net worth of at least $10,000,000 and (iii) such affiliate shall deliver to the Owner a
certification pursuant to which such affiliate shall agree to be bound by the terrns and conditiolvs
of this Agreement and shall certify that such affiliate is a Fannie Mae and Freddie Mac approved

servicer in good standing.

ARTICLE IX

DEFAULT

Section 9.01 Events of Default.

In case one or more of the following Events of Default by the Servicer shall occur

and be continuing, that is to say:

(i) any failure by the Servicer to remit to the Owner any payment required to
be made under the ternis of this Agreement which continues unremedied for a period of
tluee (3) Business Days after written notice thereof (it being understood that this
subparagraph shall not affect Servicer's obligation pursuant to Section 5.01 to pay default
interest on any remittance received by the Owner after the Business Day on which such

payment was due); or
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(ii) any failure on the part of the Servicer duly to observe or perform in any
material respect any other of the covenants or agreements on the part of the Servicer set
forth in this Agreement, the breaoh of which has a material adverse effect and which
continues unremedied for a period of forty-five (45) days (except that sucli number of
days shall be fifteen in the case of a failure to pay any premium for any insurance policy
required to be maintained under this Agreement and such failure shall be deemed to have
a material adverse effect) after the date on which written notice of such failure, requiring
the same to be remedied, shall have been given to the Servicer by the Owner; or

(iii) a decree or order of a court or agency or supervisory authority having
jurisdiction for the appointment of a conservator or receiver or liquidator in any
insolvency, bankruptcy, readjustment of debt, marshaling of assets and liabilities or
similar proceedings, or for the winding-up or liquidation of its affairs, shall have been
entered against the Servicer and such decree or order shall have remained in force
undischarged or unstayed for a period of sixty days; or

(iv) the Servicer shall consent to the appointment of a conservator or receiver
or liquidator in any insolvency, bankraptcy, readjustment of debt, marshaling of assets
and liabilities or similar proceadings of or relating to the Servicer or of or relating to all
or substantially all of its property; or

(v) the Servicer shall admit in writing its inability to pay its debts generally as
they become due, file a petition to take advantage of any applicable insolvency or
reorganization statute, make an assignment for the benefit of its creditors, or voluntarily
suspend payment of its obligations; or

(vi) the Servicer ceases to be approved by either Fannie Mae or Freddie Mac
(to the extent such entities are then operating in a capacity similar to that in which they
operate on the date of this Agreement) as a mortgage loan servicer for more than thirty

days; or

(vii) the Servicer atternpts to assign its right to servicing compensation
hereunder or the Servicer attempts, without the consent of the Owner, to sell or otherwise
dispose of all or substautially all of its property or assets or to assign rlus Agreeinent or
the servicing responsibilifles hereunder or to delegate its duties hereunder or any portion

thereof except as otherwise permitted herein.

then, and in each and every such case, so long as an Event of Default shall not have been
remedied, the Owner, by notice in writing to the Servicer may, in addition to whatever rights the
Ov,mer may have under Section 8,01 and at law or equity to damages, including injunctive relief
and specific performance, terminate all the rights and obligations of the Servicer under this
Agreement and in and to the Mortgage Loans and the proceeds thereof without compensating the
Servicer for the same. On or after the receipt by the Servicer of sucli written notice, all authority
and power of the Servicer under this Agreement, whether witli respect to the Mortgage Loans or
otherwise, shall pass to and be vested in the suceessor appointed pursuant to Section 11.01.
Upon written request from the Owner, the Se>.vicer shall prepare, execute and deliver, any and all
documents and other instruments, place in such suocessor's possession all Servicing Files, and
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do or accomplish all other acts or things necessary or appropriate to effect the purposes of such
notice of termination, whether to complete the transfer and endorsement or assignment of the
Mortgage Loans and related documents, or otherwise, at the Servicer's sole expense. The
Servicer agrees to cooperate with the Owner and such successor in effecting the termination of
the Servicer's responsibilities and rights hereunder, including, without limitation, the transfer to
such successor for administration by it of all cash amounts which shall at the time be creditad by
the Servicer to the Custodial Account or Escrow Accaunt or thereafter received with respect to

the Mortgage Loans or any REO Property.

Section 9.02 Waiver of Defaults.

The Owner may waive only by written notice any default by the Servicer in the
performance of its obligations hereunder and its consequences. Upon any such waiver of a past
default, such default shall cease to exist, and any Event of Default arising thexefrom shall be
deemed to have been remedied for every purpose of this Agreement. No such waiver shall
extend to any subsequent or other default or impair any right consequent thereon except to the

extent expressly so waived in writing.

ARTICLE X

TERMINATION

Section 10.01 Termination.

The respective obligations and responsibilities of the Servicer shall terminate
upon: (i) the later of the final payment or other liquidation (or any advance with respect thereto)
of the last Mortgage Loan or the disposition of all REO Property and the reniittance of all funds
due hereunder; or (ii) by mutual consent of the Servicer and the Owner in writing; or
(iii) termination by the Owner pursuant to Section 9.01. Simultaneously with any such
termination and the transfer of servicing hereunder, the Servicer shall be entitled to be
rehnbursed for any outstanding Servicing Advances and Monthly Advances.

Section 10.02 Removal of Mortgage Loans from Inclusion under this Aareement
uon a Whole Loan Transfer or a Pass-Throueh Transfer.

The Servicer acknowledges and the Owner agrees that witlr respect to some or all
of the Mortgage Loans, the Owner inay effect either (1) one or more Whole Loan Transfers, or

(2) one or more Pass-Through Transfers.

The Servicer shall cooperate with the Owner in connection with any Whote Loan
Transfer or Pass-Through Transfer contemplated by the Owner pursuant to this Section. In
connection therewith, and without limitation, unless othenvise agreed by Servicer and Owner,
the Owner shall deliver any reconstitution agreement or other document related to the Whole
Loan Transfer or Pass-Through Transfer to the Servicer at least fifteen (15) days prior to such
Whole Loan Transfer or Pass-Through Transfer (or thirty (30) days if such transfer is to take
place in March, June, September or Deceinber) and the Servicer shall execute any such
reconstitution agreement which contains provisions substantially similar to those herein or
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otherwise reasonably acceptable to the Owner and the Servicer and which restates the
representations and warranties contained in Article III as of the date of transfer (except to the
extent any such representation or warranty is not accurate on sucli date).

With respect to each Whole Loan Transfer or Pass-Through Transfer, as the case
may be, effected by the Owner, Owner (i) shall reimburse Servicer for all reasonable out-of-
pocket third party costs and expenses related thereto and (ii) shall pay Servicer a reasonable
amount representing time and effort expended by Servicer related thereto (which amount shall be
reasonably agreed upon by Servicer and Owner prior to the expenditure of such time and effort);

mip ,ided, however, that for each Whole Loan Transfer andlor Pass-Through Transfer, the sum of
such amounts described in subsections (i) and (ii) above shall in no event exceed $5,000. For
purposes of this paragraph, all Whole Loan Transfers and/or Pass-Through Transfers made to the
same entity within the same accounting cycle shall be considered one Whole Loan Transfer or

Pass-Through Transfer.

All Mortgage Loans not sold or transferred pursuant to a Whole Loan Transfer or
Pass-Through Transfer shall be subject to this Agreement and shall continue to be serviced in
accordance with the terms of this Agreement and with respect thereto this Agreement shall
remain in fall force and effect.

ARTICLE XI

MISCELLANEOUS PROVISIONS

Section 11.01 Successor to the Senricer.

Prior to terminadon of the Servicer's responsibilities and duties under this
Agreement pursuant to Sections 8.04, 9.01 or 10.01(ii), the Owner shall (i) succeed to and
assunie all of the Servicer's responsibilities, riglxts, duties and obligations mtder this Agreement,
or (ii) appoint a successor having the characteristics set forth in Section 8.02 hereof and which
sball succeed to all rights and assume all of the responsibilities, duties and liabilities of the
Servicer under this Agreement prior to the termination of the Servicer's responsibilities, duties
and liabilities under this Agreement. In connection with such appointment and assuniption, the
Owner may make such arrangements for the compensation of such successor out of payments on
Mortgage Loans as the Owner and such successor shall agree. In the event that the Servicer's
duties, responsibilities and liabilities under this Agreement should be termhiated pursuant to the
aforementioned seetions, the Servicer shall discharge such duties and responsibilities during the
period from the date it acqiures knowledge of such terniination until the effective date thereof
with the same degree of diligence and prudence which it is obligated to exercise under this
Agreement, and shall take no action whatsoever that inight inipair or prejudice the rights or
financial condition of its successor. The resignation or removal of the Servicer pursuant to the
aforementioned sections shall not become effecfive until a successor shall be appointed pursuant
to this section and shall in no event relieve the Servicer of the representations and warranties
niade pursuant to Article III and the remedies available to the Owner under Section 8.01, it being
understood and agreed that the provisions of such Arti.cle III and Section 8.01 shall be applicable
to the Servicer notwitllstanding any such resignation or termhiation of the Servicer, or the

teimination of this Agreement.
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Any successor appointed as provided herein shall execute, acknowledge and
deliver to the Servicer and to the Owner an instrument accepting such appointsnent, whereupon
such successor shall become fully vested with all the Itights, powers, duties, responsibilities,
obligations and liabilities of the Servicer, with like effect as if originally nalned as a party to this
Agreement. Any termination or resignation of the Servicer or this Agreement pursuant to
Section 8.04, 9.01 or 10.01 shall not affect any claims that the Owner may have against the
Servicer arising prior to any such termination or resignation.

The Servicer shall promptly deliver to the successor the funds in the Custodial
Account and the Escrow Account and the Seivicing Files and related documents and statements
held by it hereunder and the Servicer shall account for all funds. The Servicer shall execute and
deliver such instruments and do such other things all as niay reasonably be required to more fully
and definitely vest and confirm in the successor all such rights, powers, duties, responsibilities,
obligations and liabilities of the Servicer. The successor shall make such arrangements as it may
deem appropriate to reimburse the Servicer for unrecovered Servicing Advauces which the
successor retains hereunder and which would otherwise have been recovered by the Servicer
pursuant to this Agreement but for the appointment of the successor servicer.

Upon a successor's acceptanee of appointment as such, the Servicer shall notify

the Owner of such appointment.

Section 11.02 Amendinent.

This Agreement may be amended from time to time by the Servicer and the

Owner by written agreement signed by the Servicer and the Ovtmer.

Section 11.03 Recordation of Agreement.

To the extent permitted by applicable law, this Agreement is subject to
recordation in all appropriate public offices for real property records in all the counties or otlier
coxnparable jurisdictions in which any or all the properties subject to the Mortgages are situated,
and in any other appropriate public recording ofFioe or elsewhere, such recordation to be effected
by the Owner at the Owner's expense on direction of the Owner accompanied by an Opinion of
Counsel to the effect that such recordation materially azid beneficially affects the interest of the
Owner or is necessary for the administration or servicing the Mortgage Loans.

Section 11,04 Governing Law.

THLS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WPIT3 THE INTERNAL LAWS OF THE STATE OF NEW YORK
WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS. THE
OBLIGATIONS, RIGHTS AND REMEDIES OF THE PARTIES HEREUNDER SHALL BE
DETERMINED IN ACCORDANCE WITH SUCH LAWS.

Section 11.05 Notices.

Any demands, notices or other communications permiited or required hereunder
shall be in writing and shall be deemed conclusively to have been given if personally delivered at
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or mailed by registered mail, postage prepaid, and return receipt requested or transmitted by

telecopier and confirmed by a similar mailed writing, as follows:

(i) if to the Servicer:

500 Enterprise Road
Horshatn, Pennsylvania 19044
Attention: Mr. Frank Ruhl
Telecopier No.: (215) 682-3396

(ii) if to the Owner:

1285 Avenue of the Americas
New York, New York 10019
Attention: Mr. Craig Eckes
Telecopier No.: (212) 713-2080

or such other address as may hereafter be furnished to the other party by like notice. Any such
demand, notice, or cornmunication hereunder shall be deemed to have been received on tlie date
delivered to or received at the preinises of the address (as evidenced, in the case of registered or

certified mail, by the date noted on the return receipt).

Section 11.06 Severability of Provisions.

Any part, provision, representation or warranty of this Agreement which is
prohibited or which is held to be void or un:enforceable shall be ineffective to the extent of such
prohibition or unenforceability without invalidating the remaining provisions hereof. Any part,
provision, representation or warranty of this Agreement which is prohibited or unenforceable or
is held to be void or unenforceable in any jurisdiction shall be ineffective, as to such jurisdiction,
to the extent of such prohibition or unenforceability without invalidating the remaining
provisions hereof, and any such prohibition or unenforceability in any jurisdiction as to any
Mortgage Loan shall not invalidate or render unenforceable such provision in any other
jurisdiction. To the extent permitted by applicable law, the parties hereto waive any provision of
law which prohibits or renders void or unenforceable any provision hereof. If the invalidthe
any part, provision, representation or wan•anty of this Agreement shall deprive any party of
economic benefit intended to be conferred by this Agreement, the parties shall negotiate, in good
faith, to develop a structure the economic effect of which is nearly as possible the same as the

econonue effect of this Agreement witliout regard to such invalidity.

Section 11.07 Exhibits.

The exhibits to this Agreement are hereby incoiporated and made a part liereof

and are an integral part of this Agreement.

Section 11.08 General Interuretive Princinles.

For purposes of this Agreenient, except as otherwise expressly provided or unless

the context otherwise requires:
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(i) the terms defined in this Agreement have the meanings assigned to them
in this Agreement and include the plural as well as the singular, and the use of any gender
herein shall be deemed to include the other gender;

(ii) accounting terms not otherwise defined herein have the meanings assigned
to them in accordance with generally accepted accounting principles;

(iii) references herein to "Articles," "Sections," <<Subsections,» « Paragraphs,>,
and other subdivisions without reference to a document are to designated Artioles,
Sections, Subsections, Paragraplis and other subdivisions of this Agreement;

(iv) a reference to a Subsection without further reference to a Section is a
reference to sucb Subsection as contained in the same Section in which the reference
appears, and this rule shall also apply to Paragraphs and other subdivisions;

(v) the words "herein," "hereof," "hereunder" and other words of similar
import refer to this Agreement as a whole and not to any particular provision; and

(vi) the term "include" or "including" shall inean without l3niitation by reason

of enuineration.

Section 11.09 Reproduetion of Aoeuments.

This Agreement and all documents relating hereto, including, without limitation,
(i) consents, waivers and modifications which may hereafter be executed, (ii) documents
received by any party at the closing, and (iii) financial statements, certificates and other
information previously or hereafter furnished, may be reprodueed by any photographic,
photostatic, nucrofilm, micro-card, miniature photographic or otlier similar process. The parties
agree that any such reproduction shall be admissible in evidence as the original itself in any
judicial or administrative proceeding, whether or not the original is in existence and whether or
not such reproduction was niade by a party in the regular eourse of business, and that any
enlargement, facsimile or further reproduction of such reproduction shall lilcewise be admissible

in evidenee.

Seetion 11.10 Confidentialitv of Infoiniation.

Each party recognizes that, in connection with this Agreement, it may beeome
privy to non-public infonnation regarding the fmancial condition, operations and prospects of the
other party. Except as required to be disclosed by law, each party agrees to keep all non-public
information regarding the other party strictly confidential, and to use all such information solely

in order to effectuate the purpose of this Agreeinent.

Section 11.11 Assiemnent by the Owner.

The Owner sliall have the riglit, without the consent of the Servicer hereof, to

assign, in whole or in part, its interest under this Agreeinent with respect to some or all of the
Mortgage Loans, and designate any person to exercise any rights of the Owner heretinder, by
executing an assignnient and assumption agreement reasonably acceptable to the Servicer and
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the assignee or designee shall accede to the riglits and obligations hereunder of the Owner with
respect to such Mortgage Loans. In no event shall Owner sell a partial iuterest in any Mortgage
Loan. AU references to the Owner in this Agreement shall be deemed to include its assignees or

designees.

Section 11.12 No Partnershin.

Nothing herein contained shall be deemed or construed to create a co-partnership
or joint venture between the parties hereto and the services of the Servicer shall be rendered as
an independent contractor and not as agent for Owner.

Section 11.13 Execufl= Successors and Assiens

This Agreement may be executed in one or more counterparts and by the different

parties hereto on separate counterparts, each of which, when so executed, shall be deemed to be
an original; such counterparts, together, shall constitute one and the same agreenient. Subject to
Section 8.04, this Agreement shall inure to the benefit of and be binding upon the Servicer and

the Owner and their respective successors and assigns.

Section 11.14 Entire Aereement.

Each of the Scrvicer and the Owner acknowledge that no representatians,
agreements or promises were made to it by the other party or any of its employees other than
those representations, agreements or promises specifically contained herein. This Agreement
sets forth the entire understanding between the parties hereto and shall be binding upon all

successors of both parties.
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IN WITNESS NTVHEREOF, the Servicer and the Owner have caused their names
to be sigaed hereto by their respective officers thereunto duly authorized as of the date and year

first above written.

By:

C W T\IVYLIB I \603134.6

GMAC MORTGAGE CORPORATION
Servicer

Name:
Title:

UBS WARBURG REAL ESTATE
SECURITIES INC.
Owner

By:
Name:
Title:

By:.
Name:
Title:
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EXHIBIT A

TERMS LETTER

Reference is hereby made to (i) the Servicing Agreement, dated as of November 1, 2001

(the "Senricine Aereement"),'),between Warburg Real Estate Securities Inc. (the "Owner")
and GMAC Mortgage Corporation (the "Servicer") and (ii) the Confinnadon dated

between the Owner and the Servicer.

The Servicer agrees to service the mortgage loans (the "Mortgage Loans") listed on the
Mortgage Loan Schedule attached hereto as Schedule I pursuant to the Servicing Agreement as

of the "Effective Date" of

The following is a summary of certain of the characteristics of the Mortgage T.oans as of
of (tlie "Cut-offDate").

Number of Mortgage Loans:

Aggregate Original Principal
Balance of the Mortgage Loans:

Aggregate Unpaid Principal
Balance of the Mortgage Loans:

Weighted Average Mortgage
Interest Rate:

Weighted Average Servicing Fee Rate:

Weighted Average Excess Servicing

Fee Rate (if any):

Weighted Average Lender-Paid
Mortgage Insurance Rate (if any):

Weighted Average Mortgage Loan

Remittance Rate:

For ARM Loans Only:

Type of ARM Loan (e.g., 3/1, 5/1, etc.):

Index:

Weighted Average Margin:

Weighted Average Months
to Next Adjustment Date:
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SCHEDULE I TO TERMS LETTER

MORTGAGELOANSCHEDULE
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EXHIBIT B

CUSTODIAL ACCOUNT LETTER AGREEMENT
(date)

To:

(the "Depository")

As "Servicer" under the Servicing Agreement, dated as of
,(the "Agreement"), we hereby authorize and request you to establish

an account, as a Custodial Account pursuant to Section 4.04 of the Agreement, to be designated
as "[Servicer] Custodial Aceount, in trust for [Owner], Owner of Whole Loan Mortgages, and
various Mortgagors." All deposits in the account shall be subject to withdrawal therefrom by
order signed by the Servi.cer. You may refuse any deposit which would result in violation of the
requirement that the account be fully insured as described below. This letter is submitted to you

in duplicate. Please execute and return one original to us.

By:
Name:
Title:

The undersigned, as "Depository", hereby certifies that the above described
account has been established under Account Number , at the office of the depository
indicated above, and agrees to honor witlidrawals on such account as provided above. The full
amount deposited at any time in the account will be insured up to applicable limits by the Federel
Deposit Insuranee Corporation through the Bank hisuranoe Fund or the Savings Association
Insurance Fund or will be invested in Permitted Investments as defined in the Agreernent.

(r me of Depository)
]

By:
Name:
Title:

CWIINYLIBI\603134.6 B-1
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EXHIBIT C

ESCROW ACCOUNT LETTER AGREEMENT

(date)

To:

(the "Depository")

As "Servicer" under the Servicing Agreement, dated as of
(tlte "Agreement"), we hereby authorize and request you to establish an

account, as an Escrow Account pursuant to Section 4.06 of the Agreement, to be designated as
"[Servicer] Escrow Account, in trust for [Owner], Owner of Whole Loan Mortgages, and various
Mortgagors." All deposits in the account shall be subject to withdrawal therefrom by order
signed by the Seivicer. You may refuse any deposit which would result in violation of the
requirement that the account be fully insured as described below. This letter is submitted to you

in duplicate. Please execute and return one original to us.

By:
Name:
Title:

The undersigned, as "Depository", liereby certifies that the above described
account has been established under Account Number , at the office of the depository
indicated above, and agrees to honor witlidrawals on such account as provided above. The full
alnount deposited at any thne in the account will be insured up to applicable limits by the Federal
Deposit Insurance Corporation through the Bank Insurance Fund or the Savings Association

Insurance Fund or will be invested in Permitted Investments as defined in the Agreement.

ame of Depository)

By:
Name:
Title:

CW11NI'L.I131\663134.6 -c-I
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EXHIBTT D

REQUEST FOR RELEASE



EXHIBIT E

LOAN LEVEL SCHEDULED-SCHEDULED
REMITTANCE TAPE LAYOUT

CWTWYI.IBI\603I34.G
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UNIFORM CONSUMER SALES P12ACT'iCES ACT

SecTion
1. P=uposes, Rules of Construction,

2. Definitions,
3. Deceptive Consnrner Sales Practices.
4, Unconscionable Consumer Sales Practices.
4A. 7urisdicffion and Service of Process.
5, Duties of the Enforoing Authority.
6. General Powers of the Enforcing Authority.
7. Rnle-maldng Reqnirements.
7A. Rule-making Procedure.
7B. Piling and Taking Effect of Rules.
7C. Publication of Rules,
7D. Petition for Adoption of Rules,
7E. Declaratory Judgment an Validity ar Appticability of Rules,
7F. ValidityofRu%es.
8. in.vestigatory Powers of the Enf'orcixig Authority.
9. Remedies of the Bnforcing Authority.
10. Coordina'tion with Qther Supervision.
11. Private Renledies.
12. Clasa Actions.
13. Special Provisions Relaii-ng to Class Actions.
14. Application.
15. Effect on Other Rezuedies.
16. Short Ti¢le.
17. Severa.bility.
18. Specific Repealer and Atraendments.
19. Tiane of Taldng ErTect.



§ 2. [Definitions]

As used in this Act;

(1) "consume.r iransaction" means a sale, lease, assigiunent, award by chance, or other disposition of an
itern of goods, a service, or an intangible [except securities] to an individual for purposes that are prhnarily
pe.sonal, family, orhousehold, orthatrelateto abusiness opportunitythatrequires bothhis expenditure ofmaney
or property and his personal services on a continuing basis and inwhich lie has not been previously engaged, or
a solicitation by a supplier with respect to any of these disposittons;

(2) "Enforcing Authaiity" means [appropriate official or officialsj;

(3) "final judgnaent" means a judgment, including any supporting opinion, that detennines the rights of
the parties and concerning whieh appellate remedies have been exhausted or the time for appeal has expired;

(4) "person" m.eansanindividual, corporation, govermnent, governmental subdivision or agency, business
taust, estate, trust, partu.ership, association, cooperative, or any other legal entity;

(5) "supplier" means a seller, lessor, assignor, or other parson wh.o regularly solicits, angages in, or
enforces consumer transaetions, wh.ether or not he deals directly with the consumer,

COMMENT

[Subsee. (1) ]. A consumer traasaeflon typically involves a natural persan who obtains or is soltioited to
abtazn an item of goods, a service, or an intangible prhuarily for personal, family, or household purposes. Also
included ara certain analogous trensactions in which a natural person obtains or is s oficited to obtain a business
opportw ity in which he has not been previously on:gaged. In view of the extensive state regalation of securities
transaetions, thefr inclusion is left optioiial. On the assumption that land transactions frequently ate, and 'should

be, regulated by speciallzed legislation, they are excluded altogether. '

[Subsee. (2) ]. 7n order to obtain effective admizti.stration, the National Conference reconunends
centralizing ail powers granted by the Uniform Consumer Sales Praetices Act in a single official. In some states
a single official, typically the Attorney GeneraT, already has becn granted substantial power with respect to
consumer salas practices. In these states, tha Attomey General is the logical choice fox designation as Bnfaroa.ng
Authority. Because the H.rforcingAuthority may.frequently find it necessary to engage in litigation, the Attorney
General also is a likely choice for Enforcing Authority in states which have aot previously subj ected eonsumer
sales practices to extensive regulation, Moreover, if an enaoting state creates a new agency to administer the Act,
that state should carefully review each provision of the Act and provide a statutory framework which will ensru-e

an e££'ect(ve worldng relationsltip between the new agency and the Attorney General.



[Subsec. (3) ]. This definition pertains to one of the preconditions of class aotion damage liability in § §
9(b)(1) and l I(d)(1). The Bnforcing Autharity is required to main.tain a public file of thesejudgments and to
make them available for public dissemination, § 5(a)(3), (5).

[Subsee. (4) ]. This definition is derived froni the Uniform Statu.tory Construction Act § 26(4) (1965).

[Subsee. (5) ]. Tn addition to manufaaturers, wholesalers, and dealers, debt collection agencies and
advertising agencies fall witbinth[s definition. Section 14 should be consulted in order to ascertain the eonduct

by suppliers which is exempt from the Act.
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UTAH STATE LECISLATURE

71t1elChapterlSection: GRJp.

Home ( 8flo Map 1 Calendar I Cod®/Canst€tutton J House I Sena4e I Search

eaa; ch Code bv Key Word

«previous Secion
t13-11-21 11^•f eP^rt„nl73-11-41»

Utab
Code
Title 13 Conunerce and Tnide

^I'^ Utah Consumer Sales Practices Act

Seetlcn Definitions.
3

13.11•3. Defnmitions.
As used in this cbapte'
(1) "Charitable solicitation" means any teque9t directly or indirectly for money, credit properry, finaneial

assistance, or any other thing of value on the plea or representation that it will be used for a charitable purpose. A

cheuifable solicitation nay be made. in any manner, including;
(a) any oral or vn•itten request, including a telephone request;
(b) the distribution, csaulation, or posting of any handbill, written advertisement, or publlcation; or
(o) the sale of, offer or attempt to sell, or request of donations for any book, card, chance, coupon, device,

magazine, membership, merchandise, subscription, ticket, flower, flag, button, sticlwr, r+bbon, tolcen, tr;nket, tag,
souvenir, candy, or auy other article in oonnection with which any appeal is made for any aharitable purpose, or
where the name of any charitable organizatinn or movement is used or referred to as an inducement or reason for
maldng any pm•ohase dona6on, or where, in connection with any sale or danation, any statenient is made that the
whole or suy part of the pueeeds of any sale or douation will go te or be donafed.to any charifable puipose. A
charitable solicitation is considered complete wben made, whether or not tlia organization or person making the

solicitation receives any contribution or tnaices any sale.
(2) (a) "Consumer transaction" n• eans a sale, loase, assigtnnent, award by chanoe, or other written or oral iransfer

or disposition of goods, services, or other property, both tangible and intangible (axcept securities and insu'ranee) to,

or a a•ently to, a peison for:
(iprimarily personal, family, orhouseholdpurposes; or
(ii) putposes that relate to a busiutess opportunity that requires:
(A) expendihire of money or propeity by the pe son desraibed in Subsection (2)(a); and
(B) the pe'son described in Subseotiosa (2)(a) to perfotrn personal servioes on a continui.ng basis and in which the

person described in Subsnotion (2)(a) has notbeen previously engaged.
(b) "Consumer transaction" includes:
(i) eoy of the following with respect to a transfer or disposltion desoribed in Subseotion (2)(a):

(A) an offer;
(B)asolicitation;
(C) an agreezxaent; or
(D) performance of an agreement; or
(ii) a charitable solicitation
(3) "Enforcing authority" lneaus the Division of Consumer Pratection.
(4) "Final judgment" rneans a judgment, including any supporting opinion, that detennines the rights af tho parties

and conceining which appailate remedies have been exhausted or the tinie for appeal has expired.
(5) "Person" means an individual, ceiporation, government, governmental subdivision or agezicy, business ttust,

estate, trust, partneship, association, aooperative, or any otliei legal entity.
(6) "Supplier" means a seller, lessor, assi}tor, ofi•eror, broker, ot• otltea, person who regulaiy solicits, engages in,

or enfmces consumer transaotions, whether or not he deais d'n•eoily with the consumer.

Amended by Chapter 55, 2004 General Session
Download Code Section Z pp d W ordPerfect 13 11 000300.z P 3,800 Bytes

«previous Seotian
(l^-11-2) TText Sectima Q 3-I I-4)»

Ques[ionslCommente lUt h State Home Paae ( 7erm of UsalPrtvacv Policv J ADA Notlce
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Kansas Statutes I . "
Browsable and aearchabie archive of 2009 Kansas Statutes Annotated (K..S. A.)

Chapter 50: Unfair Trade And Con.sunier Protection

ArticIe 6: Consumer Protection

Statate 50-624: Be^tnitians. As used in this act:

(a) "Agricultural purpose" means a purpose related to tha production, harvest, exhibition,
marketing, transportation, processing or inanufactute of agricultural products by a consumer who
cultivates, plants, propagates or nurEttres the agricultural prodncts. "Agricultural products" includes
agticulhnal, horticultural, viticultural, and dairy products, livestock, wildlife, poultry, bees, forest
products, fish and shellfish, and any products thereof, including processed and manufaotured
products, and any and a11 products raised or produced on farms and any processed or manufactured
products thereof.

(b) "Consutner" meaus an individual, husband atid wife, sole proprietor, or family parknership
who seelcs or acquires property or services for personal, family, household, business or agricultural

pnrposes.

(c) Tonsu.rner transaction" niea.ns a sale, lease, assignnient or other disposition for value of
property or services within this state (except insuranoe contraots regulated under state law) to a
consutner; or a solicitation by a supplier with respect to any of these dispositious.

(d) Tamily partnersh.ip" means a partnership in which all of the partners are natural persons
related to each other, all of whoin have a common anaestor witlv.n the third degree of relatianship,
by blood or by adoption, or the spouses or the stepehildren of any such persons, or persons acting in
a fiduciary capacity for persons so related,

(e) "Final judgnient" means a judgment, including airy supporting opinion, that deteimines the
rights of the parties and concerning which appellate remedies have been exliausted or the tiune for

appeal has expired.

(f) "Leizder" ineans a bank, savings and loan association, savings banlc, credit union, finance
eoinpany, mortgage batilc, mortgage broker and any affiliate,

(g) "Merchantable" means, in addition to the qualities presciibed in K.S.A, 84-2-314, aid
amendinents thereto, in conformity in all material respects with applicable state and federaI statutes
and regulations establishing standards of quality and safety.

(h) "Mottgage higger lead" tncans a consnmer report obtained pursuant to seotion 604(e)(I)(B)
of tliefederal fair credit reportuig act, 15 U.S.C, 1681b, where the issuanoe of the reporf is triggered
by an inquivy made with a consutner reporting agency in response to an application for oredit. Any

licant has nut ally appliedihhi h e appomwtconsumer report on an applicant obtained by a lender w
for credit or who holds or services an existing extension of credit of the applicart who is tlze subject

of the report is not considered a mortgage trigger lead.

(i) "Ferson" means any individual, corporation, goveiaunent, goveivmentai subdivision or
agency,business trust,estate -trust pautnershi}^Yassaciation cooperative or other legal entity._
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(j) "Property" includes real estate, goods and intangible personal property,

(!t) "Services" includes:

(1) Worlc, labor and other personal services;

(2) privileges witli respect to transportation, hotel and restaurant accommodations, education,
entsrtainment, recraation, physical eulture, hospital accommodations, fiuierals and ceinetery
accommodations; and

(3) any other act performed for a consumer by a supplier,

(1) "Supplier" means a manufacturer, distributor, dealer, setler, lessor, assignor, or other person
who, ur the oiziinary course of business, solicits, engages in or enforces consumer transactions,
whether or not dealing directly with the consumer. Supplier does not include any bank, trust
company or lending institution which is subject to state or federal regulation with regard to
disposition of repossessed collateral by such bank, trast company or lending institution.

fListory: L. 1973, ch.. 217, § 2; L. 1974, ch. 230, § 2; L. 1976, ch. 236, § 2; L. 1983, oh, 179, §
1; L.1991, ch. 159, § 1; L. 2001, ch, 49, § 1; L. 2005, ch. 22, § 1; L. 2009, ch. 67, § 1; July 1.

Abovt thic site f Feer]back Page generatedt 2010-02-27
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OhioAttorney General's Offifce, Consumer Protection Section, 2011

This guide is intended to be used for educational purposes only. The Ohio Attorney
General's Office may not provide legal advice to indlvidual consumers or businesses.
For legal advice, please consuit an attorney,
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OHIO CONSUMER LAw OVERVIEW
The cornerstone of Ohlo consumer law is the Consumer Sales Practices Act (CSFA), which protects
fndividual consumers from unfair, deceptlve, and unconscionable sales practioes in connection with
consumer transactions. The CSPA and Its substantive rules can be found In the Ohio Revised Code
(R.C.) starting at 1345.0 and In the Ohio Administrative Code (O.A.C.) starting at 109:4-3-01. Both
codes are available at htto•//codes ohio.gov.

What is a consumertransactlon?
A consumer transaction is the purchase, solicitation for purchase, or award by chance, of a product or
service that is intended for home, family, or personal use. Examples of consumer transactions
include:

• A motor vehicle dealer selling a used or new vehicle to a consumer.
• A wallpaper company selling its goods online to consumers.
• A department store advertising a sale.
• A home improvement contractor soilciting consumers at their homes.
• Third party debt collectors calling consumers to collect debts.
• Salespeople making tefemarketing calls to consumers.
« Credit repaircompanies contracting with consumers to improve their credit,

The CSPA requires sellers (or "suppliers") to:
• Accurately represent the characteristics of a product or service.
« Honorguarantees and warrantfes.

Make no misrepresentations aboutthe nature of their business, their products or services, the
prices of thelr goods, or the terms of a transaction.

• Nottake advantage of a consumer's Illiteracy, mental disability, physical disability, or inability
to understand the terms of a sale,

• Not sell a product or service knowing the consumer cannot afford or substantially benefit from it.
• Disclose Impoitant exclusions and limitations in advertisements,
• Not sell used items as new.
• Not use bait-and-switch tactics to triok consumers into paying higher priees.

Under the CSPA, the Attorney General can:
. lnvestigate businesses that may be conducting unfair, deceptlVe, or ui7conscionabie practices.
• Oixler businesses to stop unfalr, deceptive, or unconscfonable practices.
• Make rules describing unfair, deceptive, or unconscionable acts or practices.
• Go to court to have actions declared unfair, deceptive, or unconscionable.
• lnform the public about actions that are unfair, deceptive, or unconscionable.
• Obtain relief for consumers (such as refunds or changes in contracts).
• Request that courts impose approprlate civil penalties for violations by suppliers.

The CSPA allows consumers to:
• Pursue private litigation (file a lawsuit against the supplier).
• Rescind (cancel) transactions or recover damages, if sucoessful In litigation.

In addition to the CSPA, the Ohio Attorney General enforces more than 25 consumer protection faws,
many afi whlch are addressed in this guide. For a list of these laws, see the Ohio Consumer Protectlon
Laws section at the end of this guide.
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AQ1fERT'ISING

Sellers advertise oniine, In newspapers, on the radio, on TV, In magazines, on billboards, and through
other means of communicatlon. The OSPA setsforth specific rules about how sellers can advertise
and what constitutes deceptive advertlsing. In general, deceptive advertising occurs when sellers
make misleading price comparisons or misrepresentatlons aboutthe quality or quantity of their
goods. The following outllnes speoif(c provlslons related to advertising.

Exclusions and Ilmitatfons
It is Illegal to advertise a sale without listing any specific limitations, if they exist (0 A C 1094-3-02).
For example, a supplier may not advertise "20 percent off all shoes" if only children's shoes are
reduced. If an ad includes a picture of Items that are not included In the advertised price, this
exclusion must be stated. All disclosures must be clear and conspicuous.

Advertisements also must list:
• lmportant terms and conditions;
. Extra costs, such as delivery charges, restocking fees and handling fees; and

. Limited times of the sale, such as "July 2, 9 a,m. to 1 p.m."

Bait advertising
Bait-and-switch tactics are ili.egal (0 A C 109:4-3-D3), Bait advertising occurs when a supplfer offers
goods or services for sale, but the offer is not a bona f(de or "good faith" offer to sell the product or
service. An offer is considered not In good faith if the supplier:

. Misrepresents an important aspect orfunctlon ofithe product or service;
• Secures the first contact with the consumer through deception; or
o Discourages the sale of the advertised product or service in favor of a costlier item.

Rain checks
if a seller advertises goods or services at a oertaln price and sells out of those goods or services,
consumers who respond to the ad after the product Is no longer available are entitled to a raln check,
allowing them to purchase the advertised produet or service at a later date for the sale price (O.A.C.

109:4-3-03

This requiremeht does not apply if, in advertisements, the seller clearly and conspicuously discloses
the number of goods available, such as "at least ten in stock," or if the seller clearly and
conspicuously discloses that the merchandise is seasonal or clearance and no rain checks will be

given.

The rain check requirement also does not apply if the seller, at the consumer's option, allows the
consumer to purchase a similar item of equal or greater value at the same savings, or if the seller
proves that it had a sufflcient supply of the advertised goods, based on reasonabfy expected

consumer demand.

A rain check must be honored within 60 days after It is issued. Once the se(ler notifies the consumer
thatthe item Is in stock, the consumer has 14 days to redeem the raln check. If the item is not
restocked within 60 days, or at any time instead of a rain check, the supplier may sell simifar
merchandise at the same savings as the advertised goods.



Use of the word "free"
A seller may not advertise goods or servlces as "free" when the cost of,the "free" offer is passed on to
the consumer by raising the regu(ar price of the goods or services (QA C 109•4-3-04). For example, if
the regular price of a box of cereal is $3, a stqre may not raise the price to $6 per box during a "buy-
one, get-one-free" sale In order to offset the cost of the "free" box.

Prizes
A seller may not advertise that a consumer has won a prize when the consumer must pay oertaln
charges to receive the prize (O.A C 109:4-3-06). Plus, all material (important) terms and oonditlons of
a prize offer must be disclosed in advertisements, A seller may not advertise that a consumer has
won a beach vacation when, in fact, the consumer must listen to a sales presentation in order to
receivethe vacatfon,

Use of the word "new"
Under Ohio law, used items inay not be sold as new (OAC.109:4-3-08). Refurbished or reconditioned
products must be properly labeied. For example, a supplier may not advertise or sell a computer as
new when, in fact, it has been used and refurbished,

Price comparisons
Price comparisons must be based on truth t0 A C 109:4-3-12). In advertisements, sellers must not
make misleading price comparisons that create false expectations in the minds of consumers. If ads
include terrns such as "discdunt," "bargain," °outlet," "wholesale," or "factory prices," those terms
must accurately describe the products offered for sale. For example, a sel.ler may not advertise that
its TVs are "Regularly $5,000, Now $3,000," unless $5,000 actually Is the regular price of that

particular kind of TV.

overview of advertising rules:

• Excfusions and limitations of an offer must be listed in ads.

• Bait-and-switch tactics are illegal.

+ Sellers must issue rain checks In certain situations.

•"Free" must really mean free when used In advertisements.

• Sellers cannot offer something as a "prize" if the consumer must pay to recelve it.

+ If an item is used or refurbished, sellers cannot describe the Item as new.

. Price comparisons must be truthful.
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AUT4

The following provides a general overview of Ohio's Lemon Law and Title Defect Rescission Act, For
guidelines on complying with Ohio's advertising laws for motor vehicles, please see the Attorney
General's Guidelines for Motor Vehicle Advertising. For information on auto repairs and services,
please see the Repairs and Services section in this guide.

What Is a lemon?
A"lemon" is a new motor vehicle that has one or more problems covered by the warranty that
substantially irnpairthe use, value, or safety of the veliicle. Ohio's Lemon Law (starting at R.C.
1345.71 requires manufacturers to repair defects that affect the use, value or safety of a new motor
vehicle within the first 12 months or first 18,000 miles of use, whichever comes first.

What vehicles are covered under the Lemon Law?
The Lemon Law covers new passenger cars, motorcycles, certain recreational vehicles,
noncommercial motor vehicles, or those parts of any motor home that are not part of the permanently
installed facilities for cold storage, for cooking and consuming of food, or for sleeping. It does not
cover mobile hornes, recreational vehicles, or any manufactured home,

Does the Lemon Law cover used cars?
The Lemon Law generaily does not cover used cars, unless they fail within the protection period (that
is, uniessthe problems occur within the vehicle's first year or first 18,000 miles, whlchever comes
first). The Lemon Law does protect consumers even (f the problem was discovered late within the
protection period and the repair attempts extend beyond one year or 18,000 miles.

The law does not cover lemons that have been resold to consumers. However, when these used cars
are offered for sale, they must include a notice describfng the defect, and they must Include a 12-
month,12,000-miie warranty or the remainder of the origlnal warranty, whichever Is greater. The
manufacturer must also brand" (place a notation upon) the resale tltle indicating the vehicle was
returned because of nonconformanoe to the warranty. Vehicles returned for problems that couid
cause death or serious injury may not be resold In Ohio.

Consumers' rights underthe Lemon Law
Underthe Lemon Law, the auto manufacturer must be given a reasonable opportunltyto fixthe
problem, and if the problem is not corrected, the consumer might be eligible for a refund or a

replacement.

A manufacturer has had a reasonable opportunity to fix the problern If, during the proteoted period,
any of the following,apply:

• Substantiallythe same nonconfon-nity has been subjectto repairthree or more times and
either continues to exfst or recurs;

• The vehicle is out of service by reason of repair for a cumulative total of 30 or mere calendar
days (certain exceptions apply);

• There have been eight or more attempts to repair any nonconformity; or
• At least one attempt has been made to repair a nonconformity that results in a condltion that

is likely to cause death or serious bodily injury if the vehicle is driven, and the nonconformity
either continues to exist or recurs.

5
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Refund of the full purchase price
The refund Includes the full purchase price and lncidental damages including, but not limited to, any
fees charged by the lender or lessorfor making or canceling the loan or lease and expenses Incurred
by the consumer as a result of the nonconformity, such as charges fortowing, vehicle rental, maals,
and lodging.

Lemon Law notifieatiorr
Manufacturers must provide every new vehicle buyer with a notice describing their legal rights under
Ohio's Lemon Law.

Resolving Lemon Law disputes
Arbitration allows a neutral party to make a decision about a lemon if the consumer and
manufacturer cannot reach a resolution. Consumers must use arbitration if the manufacturer
partfcipates In an arbitration program approved by the Ohio Attorney General. Contact the Attorney
General for a list of appraved arbitration progranis.

Automotive Consumer Action Pragrain (AUTOCAP) is a third party dispute resolution program for new
motor vehicle dealers, sponsored by the Chlo Automobile Dealers Association. The Attorney General
refers complaints invo(ving AUTOCAP members to AUTOCAP for mediation, If the issue is not resolved,
then it goes to arbitration and the resulting decislon is final.

Warranties and serv(ce contracts
The federal Magnuson-Moss WarrantyAct establishes requirements for entities that provide
warranties. Under the law, if a manufacturer offers a warranty, the warranty must be availab(e for the
consumer to read before the purchase Is made. A product sold "as is" has no warranty. A service
contract is not a warranty as defined by federal law and should not be advertised as such.

Title Defect Rescission Fund
Licensed Ohio used motor vehicle dealers participate in a program called the Title Defect Rescission
(TDR) Fund. Particfpating In the TDR Fund allows dealers to sell vehicles before obtaining the titles for

those vehicies,

What is the purpose of the TDR Fund?
The TDR Fund was created'to maintain and administer refunds to retail purchasers of motorvehicles
who suffer damages from motor vehicle dealers who fail to provide a valid cert.iffoate of title in the
purchaser's name within the statutorily required period of time. For more information, see R.G.
4505, 181 and R.C. 1345,52, If the Ohio Attorney General pays a consumer on behalf of a dealer as a
result o.f a TDR payout, then the dealer must obtain a surety bond.

Under the law, the retail purchaser has an unconditional right to rescind the transaction and the
dealer has an obligation to refund to the retail purchaser all monles paid, if one of the following

applies:
• The dealer fails to obtain a certificate of title in the consumer's name after 40 days from the

date of the purchase;
• The certiFcate of title for the vehicle indicates that It is a rebuilt salvage vehicle, and that fact

was not disclosed to the consumer in writing before the execution of the purchase agreement;

or
• The certiflcate of title forthe vehicie indlcates that the dealer has made an inaccurate

odometer disclosure to the consumer.

6
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When can a consumer appfyfor rellef under TDR?
The consumer may apply to the Attorney General for payment from the TDR Fund of any monies paid
for the purchase of the vehicie if:

. The consumer notifies the dealer of one or more of the circumstanoes listed above; and

. The deaierfaiis to refund the cansumer all monies paid forthe purchase of the vehicle or fails
to reach a satisfactory compromise within three business days.

Additional motorvehicie iaws
The Motor Vehicle Collislon Repair Operators Act (starting at R.C 4775.02) requires registration and
Insurance for people who repair vehlcles that have been damaged in collisions.

The Odometer Rollback and Disclosure Act (starting at R.C. 4549.41) makes It iliegal to alter or
eonceal the mileage reading of a vehicle. It provides for a civil penalty of $1,000 to $2,000 for each
tampered odometer, and requires wrltten notice of odometer repair when an odometer is sei'viced.

overview of auto laws:
• A"fenion" Is a new motorvehicle that has one or more problems covered by the

warranty that substantially impair the use, value, or safety of the vehlcle,

• Ohio's Lemon Law covers vehiales within the first year or first 18,000 m11es of
use, whichever comes first.

• Licensed Ohlo used motor vehfcfe dealers particfpate in the TDR Fund.

• it is illegal to alter or conceal a vehicle's mileage reading.
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BUSINESS OPP(7RTUNITY PLANS

Generally, a business opportunity plan is an agreement In which a buyer pays a seller for the right to
offer, sell, or distribute goods or services.

What Is a business opportunity plan?
Ohio's Business Opportunity Purchasers Protection Act (starting at R.C. 1334 01) defines a business
opportunlty. For a plan to be a business opportunity, the buyer must be required to make an Inltlai
payment greater than $500 but less than $50,000. Additionally tha goods or services must be
supplied by the seller, by a third person authorized by the se(ier or by an affiliated person,

Also, to qualify as a business plan, the seller must make any one of the following representations:
• The purchaser will be provided with retail outlets, aocounts, or help establishing them.
• The purchaser will be provlded with locations (or help finding locations) for vending machines,

rack displays, or similar equlprnent used for the distribution or sale of the goods or services,
• The purchase can earn a profit greater than the lnitial payment.
• There is a market for the goods or servioes.
• There is a buy-back arrangement.

What are the exemptions?
The Business Opportunity Purchasers Protection Act has 14 compiete exemptions. For example, the
law does not apply to the relationship between an employer and employee, the sale of an ongoing
business, or previous purchasers of similar business plans. For the list of oomplete exemptions, see
R.C.1334.12,

What disclosures are required in a business opportunlty agreement?
Sellers of business opportunity plans must provide a written disclosure document 10 business days
before the buyer purchases the plan. Required disclosures inolude: history of the company; identity,
and background of company officials; bankruptcy history; initial fees required for the purchase; and a
description of the purchaser's requirements. For additional required disclosures Includfng specific
language that may be required, see R.C. 1334.02.

What actions are prohl blted?
Sellers may not make false statements or misrepresentations about earnings, proffts, or sales. They
also may not accept a down payment of more than 20% of the total price before the goods or services
are delivered. For more prohibited actions, see R.C. 1334.03.

How much time do purchasers have to cancel?
The Buslness Opportunity Purchasers Protection Act gives purchasers five business days to cancel the
agreement. Cancellations must be delivered in writing and postmarked by midnight of the flfth
business day after the agreement is slgned.

Do federal laws apply?
If a seller comp{les with the federal FTC Rule or the Uniform Franchise Offering Circular Guidelines
adopted bythe North American Securities Adminlstrators Association, then the selier is considered to
be In compliance wRh the Ohio Business Opportunity Purchasers Protection Act. Essentiaily, sel lers

who fully comply with the federal rules do not need to also comply with Ohio's law.



CANCELLATION RIGHTS OF CONSUMERS

Certain consumer faws requlre selfersto provide cancellation rights to consumers who enter into
contracts for speciflc goods or services. Such "cooling-off" periods apply to the foilowing types of
contracts;

• Door-to-door sales: 3 days. Ohlo's Home Soilcitatlon Sales Act (starting at R C.1345.21) gives
consumers three days to cancel sales made in their homes or outside the seller's regu(ar
place of business,

• Credit and debt counse(ingservices:3 days. Ohio's Credit Services Organization Act (starting
at 11.0, 4712.01) gives consumers three days to cancel credlt and debt counseling services,

• Prepaid entertainment contracts: 3 days, Ohio's Prepald Entertainment Contracts Act (starting
at R.C. 1345.41) covers the sale of services for dance lessons, dating agencles, martial arts
schools, and health spas, and gives consumers three days to cancel.

• Home equity loans or mortgage refinattcing: 3 days. The federal Truth in Lending Act gives
consumers three days to cancel a home equity loan or a mortgage refinancing.

• Business opportunity plans: 5 daya. Ohio's Business Opportunity Purchasers Protection Act
(starting at R C; 1334.01) gives consumers five days to cancel a business opportunity
agreement.

• Hearingaids:34 days. Ohio's Hearing Aid Returns Act (R.C. 1345.30) gives consumers the
right to return a hearing aid for any reason within 30 days after its original deilvery.

• Telemarketing sales: 7 days or until buyer sfgns a written agreement: Ohio's Telephone
Solicitation Sales Act (starting at R C. 4719.01) requires the tafemarketer to either obtain a
signed written conflrmation or provide a seven-day notice of cancellation.

NOTE: Except as provided under statutes described above, consumers do not have a general three-
day right to cancel a contract or purchase. For example, consumers do not have the rlght to cancel
the purchase of a motor vehicle.

Howare cancellation periods measured?
Ohio law generally measures cancelfation periods In business. days, though sellers shoufd check
individual statutes to determine what rules apply. Business days are Mondays through Saturdays.
Sundays and federal holidays are not considered business days. Federal holidays are New Year's Day,
Maitin Luther King, Jr. Day, Presidents Day, Memorial Day, fndependence Day, Labor Day, Columbus
Day, Veterans Day, Thanksglving Day, and Christmas Day.

What is the seller's responsibility7
When a seller enters into a co'ntract and canceilation rights are applicable, the seller genera[ly must
provide consumers a cancellation form at the time of the sale. Sellers should check the applicable
law to determine what information the caiwe(lation notice must contain. Generally, cancellation
periods do not take effect until the consumer receives wrftten notification of the right to cancel.

Forer.ample, if a health club sells a membership but faiis to provide the consumer with written notice
of the right to cancel, then the consumer's right to cancel extends until the club provides written
notice. The cancetiation notice or form must comply with all requirements.
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What isthe consumer's responsibility?
In general, to take advantage of a three-day cooling-off period, a consumer must cancel in writing by
midnight of the third business day after the transaction. For example, if a martial arts school signs a
contract with a consumer on Saturday, then the eonsumer has untll midnight on Wednesday to cancel
the contract, because Sunday Is not a business day. If np contract is used, or if the contract does not
oomply with the law, the consumer's right to cancel extends until the supplier complies with the
contract requirements.

To cancel the contract, the consumer may sign and date the form and mail it to the address provided
for cancellation. if the seller does not provide a cancellation form for the consumer to use, consumers
may write a letter to notify the seller of the cancellatfon, The cancellation Is effective upon the
postmarked date of the tetter, Essentially, this means that a cancellation is valid as long as the
consumer's letter is postmarked by the final date of the cancellation period, even if the seller does
not receive or process the letter until after that date.

Consumersaiso may cancel a contract by personally delivering the cancellation to the approprlate
address of the seller. Agaln, the cancellat[on must be in writing. Under Ohio law, it is not acceptable to
cancel a contract via e-mail, fax or telephone.

When to.affer cancellatlon rights:

+ Door-to-door sales: 3 days

a Credit and debt counseling services: 3 days

• Prepaid entertainment contracts (such as dance lessons): 3 days

a Home equity loans or mortgage refinancing: 3 days

® Business opportunity plans: 5 days

® Hearing aids: 30 days

p Telemarketing sales: 7 days or until the buyer signs a wrftten agreement,
depending on the transaction

Consumers do not have a general three-day right to cancel a contract for all consumer

transactions.
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CREDIT SERVICES ORGANIZATION ACT

Ohio's Credit Services 6rganlzatlon Act (starting at R C 4712.0 1) mandates registratf©n and bonding
for organizations that offer credit repair, debt counseling and related services,

What Is a credit services organtzation?
A credit services organization means any person that advertises, sells, provides or performs one or
more of the following services:

. Improving a buyer's credit record, hlstary, or rating;

. Obtaining an extension of credit by others for a buyer;
+ Providing advice or assistance to a buyer about improving or obtaining credit;
. Removing negative but accurate information from the buyer's credit record;
® Altering the buyer's identification to prevent the display of the buyer's credit record, history, or

rating.

What organizations are exempt from the law?
Certain organizations or individuals are not considered credit services organizatlons. These include: a
person who makes or collects loans who are properly licensed/registered If applioable; licensed
mortgage brokers; banks; credit unions; 502(c)(3) nonprofiits offering budget and debt counseling
services; and government agencies. For additional exemptlons, see R.C. 4712.01.

How long do consumers have to cancel a contract wlth a credit serv(ces arganfzatlon?
The law gives consumers a three-day right to cancel contracts with credit services organizations.
Creditservices organizations must provide consumers with written contracts and written not`rflcatfon

of their right to cancel.
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DEBT ADJUSTERS ACT

Ohio's DebtAdjusters Act (starting atR.C 4710.01) sets rules and regulations for indtvSduals,
partnerships, associations, oorporations, trusts, and other legal entitles that offer debt adjusting,
budget counseling, debt management, debt pooling or other servlces that effectthe adjustment of a
debt or disburse money from a debtor to the debtor's creditor.

Among other provisions, the law:
• Requires debt adjusters to file the results of an annual audit, oonducted by an independent

CPA, with the Attorney General's Office.
• Requires debt ac{justers to maintain separate trust accounts for funds and maintain $100,000

insurance coverage to protect against loss of debtors' money.
• Prohibits debt adjusters from accepting more than $75 for initlal oonsuftation, accepting more

than $100 annually for consultation fees or contributlons, and charging a perlodic fee or
contribution more than 8.5 percent of amount paid by debtor each month or $30, whlchever Is

greater.

DEPOSITS

Generally, a seller may not accept a depositfor a consumer transaetion unless the seller will be able
to provide the goods or services to the consumer. A deposit Is money a consumer pays in advance
toward the purchase of a good orservice,

Deposit Rule
The Deposit Rule (C A.C. 109:4-3-07) says if a seller accepts a deposit for unique (one-of-a-kind)
goods or services, then the seller may not offer those goods of services to anyone else within a
specific amount of time. If the goods or services are not unlque, sellers may accept deposits only if
they have enough goods orservlces for all consumers who make deposits,

Receipt for a deposit
The Deposit Rule requires the seller to provide the consumer with a dated recelpt that includesa

• Description of the goods and/or services;
• Cash selling price (for motor vehicles, this Includes all discounts, rebates and incentives);
• Amount of the deposit and amount for anytrade-ins or discounts;
• Tlmeframe to exercise any options; .
• Whether the deposit Is refundable and the refund terins; and
• Any additional costs, including storage, assembly, or deliveiy charges.

Each time the consumer makes an additional depos€tthe seller must provide a receipt showingthe
date, the amount paid and the remaining balance to be paid.
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F?OOR-TO-DOOR SALES

Ohio's Home Solicitation Sales Act (starting at R.C. 1345.21) protects consumers from high pressure
doorto-doorsales by gfving them a three-day "cooling-off" period during which the contract can be
cancelled. After signing the agreement, the consumer has utitii midnight of the third business day to

cancel.

What Is a home solicitatEon sale?
Forthe purposes of this law, a home solicitation sale is a sale of $25 or more In which the sefler
makes an in-person solicitation at the consumer's home and the agreement is made at the
consumer's home. It also appiles to sales made outside a seller's normal place of business, such as a
fair booth or hotel meeting room, Addltionaliy, the law applies when the seller invites an in-person
solicitation (such as a flyer encouraging consumers to schedule a home visit from a roof repair
company) and then makes the agreement at the consumer's home.

What does Ohio law require of door-to-door sales?
Under the Home Solicitation Sales Act, a seller must:

• Give the consumer a copy of the signed written agreement, including the date, the seller's
name, the seller's address, and essentially the same language used In the verbal sales
presentation.

• Provide a notice of cancellation form notifying consumers of their right to cancel. For more
information, see R C 1345 23,

• Accept the consumer's right to cancel the safe, for any reason, within three business days of

the sale.
• Not begin any service or sell any loan agreement the consumer signed until the three-day

cooling-off period has ended.

What happens If a consumer cancels a door-to-door sale?
If a consumer cancels a home sollcitaticn sale, the seller must provide a refund to the consumer
within 10 days of receivingthe consumer's cancellation notice. If any goods were ler't atthe
consumer's home, the consuner must make those goods available to the seller, who must arrange to
pickthem up.

Some cities and municipalities may require door-to-door solicitors to be registered. Sellers should
check with the appropriate city or municipality lii which they intend to solicit.

Door-to-door sales overview:

• In door-to-door sales of $25 or more, sellers must give consumers three days to
cancel.

• The seller must provide a written agreement and written cancellation notice,

• The seller may not begin services until after the 'three-day cancellation period
ends.

• if the consumer cancels, the seiler must provide a refund within 10 days.
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FAILURE TO DELIVER / SUBSTITUTIQNS

Under the CSPA, a seller may not advertise prompt delivery of goods or services unless the seller
actually takes reasonable steps to ensure prompt delivery (O.A.C.109:4-3-09).

Failure to deliver
It is deceptive for a seller to accept money from a consumer and allow eight weeks to pass without:

• Dellvering the goods or services;
• Providing a full refund;
• Telling the consumer about the delay and offering to send a refund withln two weeks,.if the

consumer requests it; or
e Substituting similar goods or services of equal or greater value, If the consumer agrees.

Substitutions of'"equal or greater value"
To be considered'"equal or greater value," the substituted goods or services must be substantially
similar to the original goods or services. They also must be made for the same purposes and cannot
have a lower normaf price than the odginal goods or services.

Sellers may not provide similar goods of equal or greater value when they had no intention to ship,
deilver, or install the original goods ordered.
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GtFT CARDS

Consumers have certain gift card rights under Chio law and additional rights under federal faw. Both
sets of rights combine to provide the maxfmum protection for consumers. In general, most gift cards
mustJast at least five years and seflers generally cannot Impose inactivity fees for at least two years
after the card's issue. date.

How can sellers comply wfth both Ohio and federal gift card regulations?
For single-merchant gift cards or affillated-merchant gift cards, sellers cannot impose fees for two
years (excluding prepaid phone cards and gift cards exempted by Ohio's Gift Card Act, R.C. 1349.61).

After the two-year period, sellers may charge fees only after a 12-month period of inactivity and only
one fee within a given month. The fee type, amount, and frequency must be clearly and conspicuously
disclosed on the card and made known to the buyer before the purchase.

For prepaid network-branded gift cards, which ara redeernable at any merchant who accepts the
brand, fees can be admfnistered once a month after a 12-month period of inactivity. In other words,
sellers do not have to walt two years as they do with sing(e-brand gift cards. This is because Ohio law,
whfch prohibits fees forthe first two years, does not apply to mail cards, bank-branded gift cards, or
credit-branded gift cards.

What are the requirements for expiration dates?
A general-use prepaid card, gift ceitificate, or store gift card cannot have an expiration date within five
years of the date the card was'rssued or within five years of the date funds were last loaded on the
oard, unless the end use is for business purposes, The expiration terms also must be clearly and
conspicuously stated.

Reloadable cards marketed as gift cards must alert consumers to any difference between a card's
expiration date and the fdnds' expiration date, It afso must explain that the consumar may obtaln a
replacement card (or a refund, at the discretion of the Issuer) without any fee as long as the
under[yingfunds still are valid.

Type of gift Min. expiration date Fees allowed
Gift card.for single storo 5 years First 2 years, no fees allowed, then
or restaurant only one fee per month after 12-month

period of Inactivfty
Reloadable gift card for 5 years First 2 years, no fees allowed, then
any purchase at a shop only one fee per month after 12-month

period of inactivity
Rewards card for free No restrictions No restrictions
coffee after latn
purchase
Certificate for free No restrictions No restrictions
manicure at Iocal spa
Mall gift card vafid at all 5 years After 12-month period of inactivity, one
stores in the mafi fee per month

Coupon fabeled as gift No restrictlons No restrictions
certificate for entrance
to a craft show
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Card given by employer
to employee for business
purposes

No restrictlons No restrictions

Ohio's gift card law
Under Ohio's Glft Card Act, most single-store gift cards must not expire or be assessed fees withfn two
years of the date the card was Issued. Specifically, merchants cannot sell gift cards or gift oertificates
with an expiration date of less than two years from the date the glft card was issued (federal law
extends this to five years, in many cases), If the gift card has no expi ration date, It is valid untii
redeemed or replaced with a new gift card. Merchants may not charge service fees, dormancy fees,
latency fees, administrative fees, or any fees that reduce the total amount of the gfft card, within two
years of the card being issued.

What cards are not covered by Ohio's gift card law?
Ohio's Gift Card Act does not apply to gift cards or gift certificates that are:

• Distributed pursuant to an awards, loyalty, or promotional program where the consumer gives
no money or anything of• value in exahange for the card;

• Sold below face value at a volume discount to empfoyers or sold to nonprofits and oharities for
fundraising purposes, if the card expires within thirty days after the sale date;

• Sold by a nonprofit or charitable organization for fundraising purposes;
• Issued to an employee from an employer for use exclusively at the employer's business

establishment, which includes a group of inerchants that are affiliated with that business
establ'rshment;

• Used to purchase hunting or fishing licenses or other wildlife permits, as defined under R.C.
:1533 i32;

• Issued by an employerto an employee in recognltion of the employee's service; or
• Useable with multiple retallers who have no affliiated goods or services, Including mail cards,

bank-branded gift cards, and credit-branded gift cards.

Liability for violating Ohio's gift card laws
Whoever violates Ohio's gift card laws is liable to the holder for any amoumt that the redemption value
of the gift card was reduced, any court costs Incurred, and reasonable attorney's fees.

Federal law
Provisions of the federal Credit Card Accountability, Responsibility, and Disclosure Act of 2009 (Credlt
CARD Act) require most gift cards to last at least five years.

Sellers cannot impose inactivity, dormancy, or service fees on gift certificates, store gift cards, or
general-use prepaid cards unless the card has been inactive for one year (or for at least two years, if
Ohio law applies). After a 12-nionth period of inactivity, one fee rnay be imposed per calendar month.

Additionally, the seller must clearly and conspicuously disclose any inactivity, dormancy, or service
fees on the card or certif cate itself.

What cards are not covered bythe federal law?
The federal gift card rules do not apply to cards Where the end use is for business purposes, such as
a gift card issued from an employer to an employee for travel expenses. Additiona[ exclusions include
cards that are issued because of a loyalty or promotional program, reloadable prepaid cards not
labeled as gift cards, and cards not marketed to the general public. To quailfy for the loyalty or
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promotional exemption, the front of the card must state the expiration date and that the card is
intended for loyalty, promotional, or award purposes.

Cards that are issued in paper form only, without any necessary Information in electronic form, also
are excluded, as are oards that provide a oertain percentage off a purchase, such as a card that
offers "20 percent off any purchase."

Additionally, the federal restrictions do not apply to eertificates that are for a certain service or
experience, such as a spa treatment, or solely for admission to an event or venue, such as an
amusement park ticket, when suoh certificates are not issued.in a specified amount. On the other
hand, if a card for a service states a specified amount or specifies a monetary value, ft is subject to
the rules, unless other exemptlons apply.

Overview of g1fC card rules:

• Many gift cards must last at least five years from their issue date.

• For single-store gift cards, fees generally cannot be assessed for at least the first
two years and then only after a 12-month period of Inactlvlty (one fee per month).

• For multiple-store gift cards (useable at unaffiliated merchants), a fee generally
can be assessed after a 12-month perlod of Inactivity, but only one fee may be
assessed per calendar month.

• State and federal gift card laws differ, but many sellers must comply with both to
provide the maxlmum protection for consumers.
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GOING OUT OF BUSiNESS/ DISTRESS SALES

If a seller advertises a sale using claims such as "going-out-of-business," "final liquldation,° or
"everything-must-go," those ciafms must be accurate.

What Is a distress sale?
Under the Distress Sale Rule (0 A 0 1.09i4-3-17), a "distress sale" is any sale that wouid lead a
consumer to believe the seller has or is:

• Going out of business;
• Discontinuing all or any portion of its business;
• Lost or is terminating its lease;
• Liquidating its assets ("final liquidatlon," "everyChing-must-go");
• Suffered a disaster (fire, smoke or water);
• In bankruptcy or receivership; or
• Holding the sale based on Its ffnancial condition.

If none of those conditions apply, a seller may not advertise a sale as a distress sale.

Distress sales do not include the sale of special purchase items, clearance items, orseasenal items.
Additionally, the Distress Sale Rule does not applyto licensed auctioneers, sheriffs, or other public
officials selling goods in the course of their official duties, However, sellers In receivership,
bankruptcy, or any liquidator acting on their behalf are subject to and must comply with Ohio's
Distress Sale Rule uniess enforcement would conffict and be preempted by federal law.

Time Ilmtts for holding a distress sale
Under the Distress Sale Rule, se4lers niay not advertise or conduct a distress sale for more than 45
days, but they may extend the sale for an additional 45-day period by cleariy and conspicuously
d(sclosfng the extension In any advertisement or other representation regarding the saie.

Additional restrictions
The Distress Sale Rule also sets forth the following restrictions:

• No substituting goods: A seller rnay not substitute or supplement its goods with goods from
another outlet unless:.(1) those goods were ordered before announcing or advertisingChe
dlstress sale; (2} the goods were ordered in dompliance with Ohlo's Bait Advertising Rule
f0 A.C.109:4-3-03); or (3) the goods were owned prior to the bankruptcy or receivership and
the goods were transferred pursuant to court order and all advertisements clearly and
conspicuously note the goods were added to the distress sale.

• No misrepresentation: A seller may net misrepresent the former price, savings, quality, or
ownership of any goods to be sold. The seller may not indicate a sale is a liquidation or similar
type of sale unless the seller is liquidating all assets forfinal distribution. It also may not
misrepresentwho is holding the distress sale.

• No reopening: A seller may not advertise or hold a going-out-of-business sale and then reopen,
or resume thesame business under the same or any new nanie if the ownership and/or
control of the business remain the same, Ndthin 12 months after the distress sale.

Sellers that hold distress sales also must physicallysepal'ate or othemdse identify distress sale iterns

from regular stock items in the store.
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Advertising requirements
When advertising a distress sale, a seller must:

• Include the start and end dates of the sale.
• Disclose the lntentlon to close and relocate after the distress sale, if that is the case,
• Distinguish distress sale Items from regular stock items, if not all items are part of the distress

sale.

Some cities and municipaiitles may have additional requireinents for advertising and conducting
dlstress sales. Sellers should check with the appropriate entities.

LAYAWAV ARRANCE(ViENTS

In a layaway arrangement (covered by R C 1317.21 to R.C. 1317.24) the seller agrees to hold cettain
goods for the buyer and delivers the goods based on payment arrangaments.

Layeway arrangements of $500 or less
Layaway agreeinents for goods costing $500 or less do not need to be in writing. Buyers may cancel
such agreements at any time, but they must do so in writing. If the buyer falls to make a payment
when due, the seller must notify the buyer of the default in writing. The buyer has 10 days to correct
the default. After 10 days, if the buyer does not fix the default, the seller is entitled to $25 or 10
percent of the value of the goods, whichever Is less.

Layaway arrangements of $500 or more
If the layaway arrangement oosts more than $500, the buyer must receive a copy of the written
contract upon the buyer's first payment. Buyers may cancel at any time, but they must do so In
writing. The buyer may not be penafized for cancelling within the first five days, and the buyer's down
payment, deposit, or partlal payment must be returned. Thereafter (or If the buyer defaults), the buyer
may be penalized by up to 50 percent of the total amountthe buyer has already paid.
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PERSONAL ENFORMATfON OF CONSUMERS

Certain Ohio laws specify how sellers should handle consumers' personal information, such as their
Social Security numbers and credit card numbers, and how they should address a security breach
that puts consumers' personal information at risk.

Printing credit card numbers on receipts
Ohio's Credit Card Truncation Act (R.C. 1349,18) prohibits sel lers froin printing the expiration date or
more than the last five diglts of a consumer's credit or debit card number on a recelpt. This law
applies to sellers such as restaurants, stores, onllne retailers, and other entities that electronically
print these numbers on receipts.

Reoording a oonsumer's Social Security number
The Credit Card Recording Act (R.C. 1349,17) says that sellers may not record a consumer's credit
card or Social Security number when a check, bill of exchange, or other draft is presented for
payment, unless ali the foliowing oonditions apply:

• The number is recorded for a legitirnate business purpose, including collection purposes;
• The number Is not disclosed to anythird party, exoeptfor colfection purposes; and
. The consumer consents to having the nwnber recorded.

What is a security breach?
A security breach Is the unauthorized access to and acquisition of personal information whfch causes,
reasonabty is believed to have caused, or reasonably is believed will cause a risk of Identitytheft or
other fraud to the person or property of a resident of this state.

What is "personal information"?
Personal inforrnaUan is an Individual's name connected with any of the foilowing data, if the data are
not encrypted, redacted, or altered to make theni unreadable:

• Social Security number;
• Driver's iicense number or state identificatlon card number; or
® Account number, credit, or debit card number linked to a security code Dr password.

Do consumers need to be notified of a breach?
Under the Security Breach Notification Act (R.C. 1349.19), consumers must be riotified of any security
breach to stored personal information that may reasonably cause a material risk of identity theft or

other fraud.

How quickly must a business notify consumers of a breach?
oonsumers must be notified irrthe quickest way posslble., but generally not iater than 45 days after
the breach is discovered (subject to certain restrictions in the law).

What is an acceptable notice of a breach?
The type of notice required depends on the number of consumers affected and the size of the
business. Depending on thesefactors, It may be acceptabfe to notify consumers: In writing; via e-mail
or electronic notice; overthe phone; through the local newspaper; on the business's website; or
through notification to major media outlets in the area where the entity Is located. For more

information, see R C. 1349 19{E),
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PREPAID ENTERTAINMENT CONTRACTS

Ohio's Prepaid Entertainment Contracts Act (,&C. 1345,41 to R C 1345.50) gives consumers three
business days to cancel a prepaid entertafnment contract, such as a gym mercibership.

What Is a prepafd entertafnment contract?
Under Ohio law, a prepaid entertainment contract is a contract where the buyer pays for or Is
obligated to pay for services prior to the buyer's receipt of or enjoyment of the services. These
services include dance studio lessens, soclal referral services (such as dating services), martial arts
training, and health spa services tsuch as gym memberships)..

How longdo consumers haveto cenoel a prepaid entertainmentcontract?
Under the Prepaid Entertainment Contracts Act, suppliers must give consumers a three-day right to
cancel. Speciflcally, consumers have until nildnight of the third business day after which the first
service is avaitable to cancel the eontract. Health clubs and other prepa!d entertaihment sellers are
required to give consumers notice ofthelr right to cancel. If a consumer chooses to cancel the
contract, the cancelfation must be In writing and the cancellation letter must be postmarked by
midnight of the third day. In the event of a cancel Iation, the company must refund any money the
consumer has paid, minus an expense fee up to $10.

What if the facility ts not yet open?
If thefacifity has not yet opened for business when the consumer signs the contract, the consumer's
right to cancel extends to seven days after the first service under the contract is avaflable. The facility
or services must be available to the consumer no later than 180 days (6 months) after the contract is
signed. The business cannot require the consumer to pay more than $50 or 10 percent of the total
contract price (whichever amotmt Is less) before the facility opens.

What happens If the facility relocates orthe consumer moves?
If the facility relocates 25 miles or more froin a consumer's home, or if the consumer moves 25 miles
or more away from the facility, the consumer has the right to a refund that is proportionate to the time
remaining in the contract. The only exceptton is if a similar facillty within 25 miles of the oonsumer's
home takes over the contract.

How longcan a prepaid entertainment contrect last?
The terms of a prepaid entertalnment contract cannot exceed three years In length,

What contracts are not covered under the Prepaid Entertafnment Contracts Act?
The Prepaid Entertainment Contracts Act does not applyto all contracts for "prepaid entertainment".
For example, contracts not covered by the law include: prepaid tanning salon sessions; prepayment
for a band; prepaid plans at laser tag or paint ball facilities; and prepaid plans for ring tones or other
cell phone services. They also do not include contracts for services provided by any public or private
nonprofit school, college or university; by the state; or by any nonprofit religious, ethnic, or community
organ(zation. Nevertheless, sellers who provide these services must clearly and conspicuously notify
consumers of their return policies and other important terms and conditlons.
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PEFUND POLICIES AND RESTOCKING FEES

Sellers are not required to have any specific type of return policy under Ohio law, However, if a store
has a refund policy, it must be clearly and conspicuously posted (R C. 13 5.03(B)(7)).

A refund policy may not be printed only on the receipt, because the consumer sees the receipt after
the purchase has been made. If a seller does not have a refund policy posted, the consumer Is
entitied to a refund, If the consumer requests ft.

Ohio law does not prohlbit restocking fees, or fees for returning an item to the shelves. Nevertheless,
sellers should clearly and conspicuously disclose any restocking fees before the consumer makes a
purchase.

REPAIRS AND SERVICES
Repairs and services are covered by Q A G i09:4-3-05 (all repairs and services) and by O.A 0. 209:4-

3-13 (motorvehicle repairs and services).

Estimates
In general, the rules give consumers the right to a verbal or written estimate for repairs or services
that will cost more than $25. The rules also require suppliers to obtain the consumer's authorization
for additional repairs or services that will cost more than 10 percent of the estimate.

Upon an Initial face-to-face contact with the consumer, the supplier niust provide a form listing:

• The date;
@ Supplier's identity;
. Gonsumer's name and phone number;
. Antlcipated cost of the repair or service, if requested by the consumer;
• Reasonably anticipated completion date; and
.Disclosure of the consumer's right to an estimate.

Required ddsclosures
The disclosure of the consumer's right to an estimate may be a separate form or incorporated into
another form, as long as the required disclosures are easily legible and clearly and conspicuously

appear on the form.

The disclosure form must use substantlally the following language:

k:S'T°11t9ATE
Yf}U I-iASrR THE RTGI-IT TO AN EST'LMATT. tF THE P.}:ITECT';;D COST OP
REPA'I^.C OR 3ER.VIL:E..SV1LL 13k's MORE THAN n7FNTI!FlV E DOLI,AIi,S
INT'rIAP:, YOUIt C:HO[CEr

_Vrritmn srirnate
(yml. e^mxec
T`.TO CSrimaE6'
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If no face to-face contact with the consumer has occurred, upon first contaotthe suppiler.must
verbaiiy inform the consumer of the rightto an estimate. If the consumer requests a verbal estimate,
the supplier must provide the estimate before starting the repair or serv€ce. if the consumer requests
a written est3inate, the supplier must prepare the estlmate, tell the consumer it has been prepared,
and, If the consumer requests, give itto the consumer prior to starting the repair or service.

For repalrs or services that occur atthe consumer's residence and the anticipated cost exceeds
twenty ffve doliars, the supplier or Its representative must verbaily inform the consumer of the rightto
an estimate duringthe initial face-to-face contact before startingthe repairs or services. For
additional disclosure requirements, including disclosuresthat must appear on signs at a supplier's
place of business, see C 9,C 109:4-3-05.

Alternative to providing an estimate
In lieu of these requirements, the supplier may provide the consumer with a written quotation of the
price atwhich the repair or service wlll be performed, Indicating that the quotation shali be binding on
the suppiier for five days. If the supplier chooses this option, the repalr or service must be available to

consumer forthat period.

Authorfzation for extra work
If the consumer requested an estimate and the anticipated cost of the repair or service is $50 or less,
then the suppiler must obtain written or verbal authorization for extra costs of more than $5
(excluding tax), For exampie, if the original estimate for a repair was $40 but an unforeseen repair will

cost $7, then the supplier must obtain the consumer's written or verbal authorization before

beginning the $7 repair.

If the consumer requested an estimate and the anticipated cost is more than $50, then the supplier
must obtain the consumer's written or verbal authorization if the total cost wiil be 10 percent or more
(excluding tax) of the original estimate. For exaniple, if the orlginal estimate was $200 but the
supplier later determines that the repalrs would cost $300, the supplier must obtain the consumer's

written or verbal authorizatlon before beginning the addit'ronal repalrs, since the $y00 in additional

costs Is more than 10 percent of $200.

Additional requirements for repairs and services
In any repair or service transaotion, the suppiier must disclose:

. Charges for dlsassembly or reassembly;

. Charges for work that only gets partially completed;

. Storage charges;

. Servioe charges, travel charges, charges for diagnosis; and
o Work that will be performed by a third party, if the suppiler disclaims the warranty of that work.

Suppliers also must provide to consumers:
• A written itemized list of repairs or services performed;
• Replaced parts, unless the parts are rebuilt or returned to the manufacturer per warranty;
• Copies of documents slgned by the consumer; and
• Upon the consumer's request, a written receipt of goods left for repair, including:the supplier's

identity; the signature of the supplier or Its representative; and a descriptfon of the goods left

(including the make and model).
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Under the Repairs and Services Rule, suppliers may not:
• Represent that certain repairs or servloes are needed, if they are not;
• Misrepresent repairs or services performed;
• Materially underestimate or misstate estimated cost; or
• Represent that repalrs must be made outside a consumer's home, when such is not the case.

Auto repairs and services
The Motor Vehicle Repairs or Servlces Rule (R C 109•4-4-13) conforms claselytothe Repairs and
Services Rule; however, some addktional requirements apply to auto repairs and services,

One of the additional rules is that If a supplier permits "night•drops", in which consumers can drop off
thefr vehicles for repair after business hours, the supplier must provide two forms stating the
consumer's rightto an estimate. The consumer should be instructed to leave one form at the facllity
and to keep the other copy for him/herself. The form must Identify the supplier and disclose the
consumer's right to an estimate.

Overview of repairs and services rules:
• Consumers have the right to an estimate for repairs and services of $25 or inore.

• Sellers must provide consumers notice of their right to an estimate.

• If the cost wfll ba 10% or more of the estimate, sellers must get the consumer's
permission before beginning the additional work,

• Suppliers may not misrepresent repairs or services performed or needed.



RETAIL INSTALLMENT SALES

Ohio's Retail Instatlment Sales Act (RISA) (starting at '? 0. 1317.02) covers certain types of sales in
which the^cash price may be paid in installments over a period of time.

Contacts covered under RISA
Sales of the following goods and services are covered under RISA: heafth spa services; home
improvement services; automobiles; mobile homes; furniture; cemetery burial ptots and swimming
poois. Additional installment sales also may apply.

Requirements for a RISA contract
A RISA contract must be in writing, and the seiler must provide a copy of the signed contract to the
buyer. Each contract must contain the foliowing:

• Cash price of the specific goods;
• Buyer's down-payment, if any; of nioney and/or goods;
• Unpaid balance of the cash prfce;
• Cost of any insurance the buyer has agreed to purchase;
• PrEncipat balance owed on the contract;
• Amount of the finance charge; and
• Total amount owed, number of instaliment payments required and amount and due date of

each payment.

Prohibited charges
Certain charges are prohibited in a RISA contract, such as attorney'fees and excessive finance
charges for document services or late payments,

Under RISA, iPthe original setler transfers the contract to another person, that person inherits the
legal rights the consumer had under the original seller. The transfer of the contract to anothersetler
or owner does not change the consumer's legal rights.



TELEMARKETING AND Do NOT CALL REGISTRY

Sellers who make telemarketing calls to consumers must ensure that they comply with state and
federal telemarketing laws, notably Ohio's Telephone Solicitation Saies Act, the Federal Trade
Commission's Telemarketlng Sales RLde, and the Telephone Consumer Protection Act of 1991,
including their do not calf provisions.

What Is a telephone solicitation?
In general, a teiephone solicitation is communicatlon initiated by or on behalf of a telephone solicitor
(telemarketer) or a salesperson and meant to induce the consumer to purchase goods or services.

What are Ohio's telemarketing laws?
The Telephone Solicitation Sales Act (starting at R C 4719.01) requires certain telamarketing
businesses operating Inside and outside Ohio to register with the Ohio Attorney General and to post a
bond before soliciting Ohlo consumers. To determine whether registration is required, sellers should
carefully review the definitions and exemptions of the law in R.C. 4719,01.

What is required under Ohio's Telephone Soticitatfon Sales Act?
Under the Telephone Solicltation Sales Act:

• Telephone solicftors may not block the disciosure of their telephone number on caller id.
• A sollcitor must state, with(n the first 60 seconds of a call, his or her real name, the company

name, the purpose of the cail, and thegoods or services being sold.
• If a sale or agreement is made during the call, the telephone solicitor must (verbally) provide

the consumer with the following information before requesting payment:
• Solicitor's street address and telephone number;
• Totaf cost of the goods or services;
• Restrictions, limitatlons, or condltfons;
• Refund/cancellatian policy terrns and conditions;
• For prize promotions, a description of the prize, terms, and conditions, and
• The eonsumer's rights under the law whioh require the telemarketerto either obtain

a signed written confirmation or provlde a 7-day notice of cancellation.
• Telephone solicitors who Intend to offer prizes must provide notice to the Flttorney General at

least 14 days before making their calls.

When ean a telemarketer collect payment?
The Telephone Solicitation Sales Act says that a sale is not valid until the sale is documented by
either a slgned written agreement or by providing a notice of cancellation. Specifically, telephone
solicitors have the following two options for evidence agreements with consumers:

• SolPcitors may accept a consumer's payment for goods and services only after obtaining a
signed written contract from the consumer which contains specific material terms which can

be found at R__C. 74 19.07(F); or
• Solicitors may accept a consumer's payment during the telephone solicitation, if they comply

with the Federal Trade Commission's TelemarketingSales Rule method of confirming sales
(16 C.F. R. part 310.3 to 310.05, available at www.ftc.sov) and they give an unconditional full

refund for cancellations within 7 days after the consumer's receipt of the goods and a NOTICE
OF CANCELLATION which includes specific material terms and notice language which can be
found at R.C. 4719.07(N)(3).
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Does the Ohio Attorney General enforce federal telemarketing laws?
Yes. The Attorney General has the authority to enforce the federal telemarketing laws, the
Telemarketing and Consumer Fraud and Abuse Prevention Act which Incorporates the Federal Trade
Commission's Telemarketing Sales Rule, and the Telephone Consumer Protection Act of 1991

Do NC)T CALL REGISTRY
&usinesses that wish to solicit customers by telephone must comply with the Do Not Calis restrictions
of two very similarfederai laws, the FTC'sTefemarketingSales Rule and the Telephone Consumer
Protection Act of 1991. Both federal statutes require businesses to access the National Do Not Call
Registry, which is maintained by the FTC and to "scrub" or remove, registered numbers from their
calling lists. The laws afso require busfnesses to maintain internal do not calls lists to track requests
made bythe consumers upon receipt of a call.

The laws are enforced by the FTC, the Federal Communications Commission (FCC) and state officials.
©hio does not have a separate Do Not Call law, although the federal laws may be enforced In federal
orstate dourt by the Attorney General. Businesses that violate the do not oall provisions may be
ordered to pay damages of $500 per call $10,000 or more.

What calls are covered?
The do not call provisions cover interstate and intrastate phone calls. They cover any plan, program,
or campaign to sell goods orservices,.including calls bytelemarketers who sollcitoonsumers on
behalf of third-party sellers. The provislons also apply to sellers who are paid to provide, offer to
provide or arrange to provide goods or services to consumers. Even if sellers make telemarketing
calls infrequently and dial by hand, they generally must comply with the do not call provisions.

What calls are not covered?
The do not call provisions do not cover calls from political organizations, telephone surveyors,
companies wlth which a consumer has an existing business relationship, or where a consumer has
given express written permissfon to the organization or caller. Charitable organizations are not
covered by the Telephone Consumer Protection Act but they are covered by the Telemarketing Sales
Rule.

If a call includes a telephone survey and a sales pitch, Is It covered?
Yes, Callers parporting to take a survey, but afso offering to sell goods or services, must comply with
the do not call provlsions. But if the call is for the sole purpose of conducting a survey, it is exempt,

How does the "established business relatfonship" provision work?
A company with which a consumer has an established business refationship may call for up to 18
months afterthe consumer's last purchase, last delivery, or last payment, unless the consumer asks
the company not to call again. !n that case, the company must hotior the request not to call.

If a aonsumer makes an €nquiry orsubmits an application to a company, the company can call for
three months. Once again, if the consunier makes a specific request to that company not to call, the
company may not call, even if it has an established business relationship with the consumer. A
consumer whose number Is not on the national registry s+Jll can prohibit Individual telemarketers from
calling by asking to be put on the company's internal do not cafl fist.

ti
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How can I download the registry or get more Information?
To download the registry, vislt the FTC's website, www.ftc..aov. To learn more, visit www ftc.dov and
www,fcc,ov,

Telemarketingand DoNot Cail overvlew:

• Covered telephone solioitors must register with the Ohio Attorney General's

Office.

• To have a valid sale, telephone solicitors must obtain a signed, written
confirmation from consumers prior to acceptf ng money or they may use a
notice of cancellation form containing specific language which provfdes an
unconditional refund for 7 days after the consumer's receipt of the Notice and
the,gcods or services.

+ Only certafn types of calls are exempt from the Do Not Call Registry.

• Do not call laws are enforceable by the Ohio Attorney General in federai or
state couits.

PROTECTING SMALL BUSINESSES

The Ohio Attomey General's Consumer Protection Section provides a free complaint dispute
resolution process for small businesses and nonprofits.

Businesses often act as consumers in the marketplace - purchasing goods and servfces from other
buslnesses. And, just like other consumers, businesses can be taken advantage of by others who act
unscrupulously.

B.uslnesses should file complaints if they have not received a product In the condition promised, been
charged for servlces that they did not request or had other problems transacting with another

business.

Learn more at www OhioAttornevGeneral,gov/BusinessServices or cafl 800-282-0515.

Complaints and other information sent to the Attorney General's Office are public records, except for
protected personal financial (nformatlon, such as credit card numbers and Social Security numbers,
Sensitive personal Information should be removed from any documents or information subm'stted with
a complaint. The complaint wil I be shared with the business that is the subject of the complaint in

order to help resolve the Issue.
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OHIO CONSUMER PROTECTION LAWS

The Ohio Attorney General has enforcement authority over more than 25 consumer proteotion iaws,
which are listed below. Please note that additional faws may apply. The Ohio Revised Code (R,C.) and
the Ohio Administrative Code (C.A.C.) are availabie at http•llcodes.ohio.¢ov. You aiso can find these
laws at ww^r OhioAttorneyGeneral sov (faws protecting consumers).

• Anti-Pyramld Sales Act (starting at R.C. 1333.91)
• Business Opportunity Purchaser's Protection Act (starting at R C. 1334.01)
• Certlficate of Motor Vehicle Title Act (starting at R.C. 4505.181)
• Condominium Sales Act (starting at R.C, 5311.25)
+ Consumer Sales Practices Act (starting at R C 145 01) and Substantive Rules (starting at

0. . 1 9:4-3-01)
• Credit Card Recording Act (starting at R.C. 1349.17)
. Credit Card Truncation Act (R G. 1349.1&)
• Credit Freeze Act (starting at R.C.1349.52)
• Credit Services Organization Act (staitfng at R C. 4712.01)
• DebtAdjusters Act (starting at R.C.4710.01)
• Defective Assistive Devices Act (starting at R C. 1345.94) (definitions, R.C. 1345.90)

• Gift Card Act (R C 1349.61)
• Hearing Aid Returns Act (R C 1345.31) (definitions, R C 1345.30)
• Homebuyer's Protection Act, also known as the Predatory Lending Law and the Mortgage

Brokers Act (start.ing at R C 1322 01)
® Home Solicitation Sales Act (startingat R C. 1345.21)
• Lemon Law (Nonconforming New Motor Vehicle Law) (starting atR_0 1345.71)
• Motor Vehicle Collision Repair Operators Act (starting at R C 4775.02)
• Odometer Rollback and Disclosure Act (starting at R.C. 4549.41)
• Prepaid Entertainment Contracts Act (starting at R.C.1345.41)
o Pubiic Utliities Commission Act (R.C. 4905.72)
• Retail Installment Sales / Layaway Arrangements Act (starting at R C.1317.01)
• Security Breach Notification Act (R C 7.349.19)
• Sliort-Term Lender Law, also known as the Payday Lending Law (R C 1321.35)

• TeiemarketingAct(RG 10987)
® Telephone Solicitation Sales Act (staiting at R C 4719.01}
• Title Defeat Rescission Act (R C 4505.181)
• Title insurance Act (starting at R.C. 3953.35)

Ohio Attorney General's Office, Consumer Protectlon Sectton, 2011
The Ohio.Attorney General's Consumer Protection Section protects Ohio's marketplace by enforcing
consumer laws, offering complaint dispute resolution, and educating consumers and businesses.

This guide is intended to be used for educational purposes only. The Ohio Attorney General's Office
may not provide iegal advice to individual consumers or businesses. For legal advice, please consult

an attomey.
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IN THE COURT OF COMMON PLEAS, FRP.N.kLIN COUN'1's(1F OAfj, h

CIVIL DIVISTON 00/01>

GMAC MORTGAGE, LLC,

Plaintiff,

V.
Case No. 10CVE02-1672

ROBERT E. LEE, et al „ Judge Schneider

Defendants.

DECISION (1) DENYING DEFENDANT'S SECOND MOTION FOR
RELIEF FROM JUD(;MENT, FSLED FEHRIIARY 14, 2011, AND
2) DENYING DEFENDANT'S MOTION FOR EMERGENCY STAY,

FILED FEBURARY 14, 2011

Rendered this a2 day of April, 2011.

Schneider, J.

2. Relief from Judgment under Civ. R. 60(B)

A party may obtain relief from a final judgment on the

following grounds:

(1) mistake, inadvertence, surprise or. excusable
neglect; (2) newly discovered evidence which by due
diligence could not have been discovered in time to
move for a new trial under Rule 59(B); (3) fraud
(whether heretofore denominated intrinsic or
extrinsic), misrepresentation or other misconduct of an
adverse party; (4) the judgment has been satisfied,
released or discharged, or a prior judgment upon which
it is based has been reversed or otherwise vacated, or
it is no longer equitable that the judgment should have
prospective application; or (5) any other reason
justifying relief from the judgment. The motion shall
be.made within a reasonable time, and for reasons (1),
(2), and (3) not more than one year after the judgment,
order or proceeding was entered or taken.

Civ. R. 60(B). As such, a party seeking Rule 60(B) relief must

show (1) a meritorious claim or defense; (2) an entitlement to

relief on the grounds enumerated in subsections (1)-(5); and the

filing of the motion within a"reasonable" time (a maximum of one



year for subsections (1)-(3)). GTE Automatic Elec., Inc. v. ARC

Industries, Inc. (1976), 47 Ohio St. 2d 146 (syllabus, para. 2);

Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St. 3d 17, 20

(citing GTE); Strack v. Pelton (1994), 70 Ohio St. 3d 172, 174

(citing GTE); Perry v General Motors Corp. (Franklin 1996), 113

Ohio App. 3d 318, 320 (citing GTE). The motion will be denied if

any of these three requirements are lacking. Rose Chevrolet, 36

Ohio St. 3d at 20; Strack, 70 Ohio St. 3d at 174 (citing GTE, 47

Ohio St. 2d at 151).

A decision on a motion for relief from judgment. is at the

trial court's discretion. Griffey v. Rajan (1987), 33 Ohio St. 3d

75, 77; Doddridge v. Fitzpatrick (1978), 53 Ohio St. 2d 9, 12;

McGee v. C&S Lounge (Franklin 1996), 108 Ohio App. 3d 656, 659-60

(citing Doddridge, 53 Ohio St. 2d 9; quoting Huffman v. Hair

Surgeon, Inc. (1985), 19 Ohio St. 3d 83, 87)•

Ii. Discussion

On May 21, 2010, plaintiff obtained default judgment on its

foreclosure complaint. on June 22, defendant Robert E. Lee, Jr.

filed his motions for relief from judgment, for leave to file an

answer, and to refer to mediation; these motions were denied .in a

decision filed July 29, 2010. On February 14, 2011, defendant

filed his second motion for relief from judgment and his motion

for an emergency stay of eviction.

A Rule 60(B) "motion will be denied if any of these three

2



requirements are lacking." In this regard, defendant has failed

to demonstrate compliance with all three elements of Civ. R.

60(B).

First, defendant has failed to show that his motion was filed

within a "reasonable time."

One court has discussed the "reasonable time" requirement as

followsc

A movant under Civ.R. 60(B) must demonstrate that his
or her motion has been made withih a reasonable time,
which cannot exceed one year following the judgment if
the grounds are Civ.R. 60(B)(1), (2), or (3). GTE,

supra. This is not to say that a period of less than
one year is automatically reasonable. As this Court has
explained, a motion based upon the first three grounds
of Civ.R. 60(B) may, under the circumstances of a case,
be considered untimely even prior to the expiration of

the one-year period. Falk v. Wachs (1996), 116 Ohio

App. 3d 716, 721, 689 N.E.2d 71; see, also, Adomeit v.

Baltiniore (1974), 39 Ohio App. 2d 97, 106, 316 N.E.2d
469 ("While a party may have a possible right to file a
motion to vacate a judgment up to one year after the
entry qf judgment, the motion is also subject to the
'reasonable time' provisions. See Staff Notes, Civil
Rule 60(B). In other words, a motion may be filed
within one year under Civil Rule 60(B) but still may
not be considered within aI reasonable time. "'); Fouts

v. Weiss-Carson (1991), 77 Ohio App. 3d 563, 566-567,

602 N,E.2d 1231 (holding that °since appellant failed
to present any explanation within her motion for the
twelve-week delay-in filing her motion to vacate ***,
she failed to demonstrate the timeliness of the
motion."). Any argument that the rule requires a court
to grant a Civ.R. 60(B) (1) or (3) motion if it is made
within one year of the judgment "misconstrues [the
rule], as the cne year provision serves as an
additional time limit for motions under Civ.R.
60(B)(1),(2) and (3)." (Emphasis added.) Scott v.
Wolny, 1994 Ohio App. LEXIS 1607 (Apr. 13, 1994),

Medi:na App. No. 2227-M, unreported.

Cooper v. Cooper (Medina App., Nov. 4, 1998), No. 2741-M, 1998



Ohio App. LEXTS 5264, at *8-9 (brackets in original); see State

ex rel. Minnis v. Lewis (Franklin App., Dec. 30, 1993); No. 93AP-

812, 1993 Ohio App. LEXIS 6458, at *14-15 ("an unexplained or

unjustified delay in making the motion after discovering a ground

for relief may put the motion beyond the pale of a reasonable

time"); Grange Mut. Cas. Co. v. Guerard (Franklin App., Dec. 29,

1977), No. 77AP-379, 1977 Ohio App. LEXIS 7520, at *3-4 ("A

motion for relief from judgment, pursuant to Civ. R. 60 (B) (1) ,

must be made within one year, which is the maximum period allowed

for the motion to be considered, and also be made `within a

reasonable time,' which may conceivably be less than one year

after the judgment from which relief was rendered.")

The judgment entry was filed May 21, 2010. However,

defendant did not file his second motion to vacate judgment until

February 14, 2011-more than eight and one-half months after

default judgment was rendered and about six and one-half months

after the decision denying his first mbtion to vacate-and

defendant has failed to give any reason for not seeking relief

from -iudgment sooner. Merely filing, a Civ. R. 60(B) motion

within one year does not demonstrate that the motion was filed

within a "reasonable time." As such, defendant has failed to

show that his motion for relief from judgment was filed within a

"reasonable time."

Second, defendant has failed to show "a meritorious claim or
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defense."

one court has discussed "meritorious defense" as follows:

The party requesting relief from judgment bears
the burden of asserting operative facts that
demonstrate that he or she has a meritorious defense
that justifies relief from judgment. Hagaman v. Hagaman
(Mar. 29, 1995) , 9th Dist. No. 16861, 1995 Ohio App.

LEXIS 1286, citing Adomeit v. Baltimore (1974), 39 Ohio

App.2d 97, 102, 316 N.E.2d 469. All operative facts

must be presented with the motion; the movant cannot
wait to present operative facts at a hearing. See Salem
v. Salem (1988), 61 Ohio App.3d 243, 245, 572 N.E.2d

726.
We have previously defined "operative facts" as

facts, that if proven, would give rise to a meritorious

defense. Society Natl. Bank v. Val Halla Athletic Club

& Recreation Ctr., Inc. (1989), 63 Ohio App.3d 413,

418, 579 N.E.2d 234. "If a party who seeks relief from
judgment does not present operative facts or presents
facts of limited or meager quality, then a trial court
is justified in denying relief because that party has
failed to meet its burden of asserting facts entitling
the party to relief." Hagaman, supra, citing.Youssefi

v. Youssefi (1991), 81 Ohio App.3d 49, 53, 610 N.E.2d
455. Furthermore, a party seeking relief from judgment
caru7.ot present '" mere general allegations[.] I', Hagaman,

supra, citing Society Natl. Bank, 63 Ohio App.3d at

418.

Mi11er v. Miller (Summit App., April 21, 2004) , No. 21770, 2004

Ohio App. LEXIS 1729, at *5-7(brackets in original); see Hagaman

v. Hagaman (Summit App., March 29, 1995), No. 16861, 1995 Ohio

App. LEXIS 1286, at *5 ("if a party who seeks relief from

judgment does not present operative facts or presents facts of

limited or meager quality, then a trial court is justified in

denying relief because that party has failed to meet its burden

of asserting facts entitling the party to relief," and so "a

party seeking relief cannot present `mere general allegations' to
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justify relief")

Defendant argues that GMAC had filed "false affidavits" in

other cases and that Jeffrey Stephan, plaintiff_'s affiant, was

sanctioned in I3aine. Defendant also argues that his "meritorious

defense" is that "Plaintiff is not the real party in interest"

because "the Assignment [of mortgage] is potentially invalid."

However, these arg-uments are not an assertioin that defendant

has a°meritorious defense" but only that there is a possibility

that he has such a defense. Arguing that there is a possibility

that deficient paperwork was filed in this case or that plaintiff

might not be the real party in interest does not assert operative

facts which show that defendant actually has a "meritorious

defense." See Home S&L Co. v. Captiva H.K., Ltd. (Mahonin.g App.,

Nov. 24, 2004), No. 03 MA 167, 2004 Ohio App. LEXSS 5857, at *14

("Appellants misunderstand the burden imposed upon them by Civ.R.

60(B). They believed they only needed to show that there was a

possibility that they had a meritorious defense to the judgment

entered against them. But they had the burden of alleging

operative fact.s which, if believed; woul.d constitute a meritorious

defense."),

Defendant has not argued that he is not in default, that the

amount which plaintiff seeks is incorrect, or that the judgment

entry is otherwise erroneous. Defendant also does not explain the

manner in which the alleged "robo-signing" would provide a

6



"meritorious defense" in his particular case.

Likewise, defendant Lee's affidavit does not allege any facts

which would show that a "meritorious defense" exists, and

defendant's description of Stephan's alleged actions in Florida

and Maine are unsupported by evidence and do not set forth

operative facts showing that defendant in this case has a

"meritorious defense." See Downey v 610 Morrison Rd., LLC

(Franklin App., July 15, 2008), No. 07Ap-903, 2008 Ohio App. LEXIS

2971, at *13 ("unsworn allegations of operative facts in a Civ.R.

60[B] motion or in a supporting brief attached to such a motion is

insufficient evidence upon which to grant a Civ.R. 60{B] motion)")

(brackets in original) (citing East Ohio Gas Co. v. Walker

(Cuyahoga 1978), 59 Ohio App. 2d 216) ; State ex rel. Flagn°r v.

Arko (1998), 83 Ohio St. 3d 176, 177 (°[a] newspaper article alone

is not evidence of operative facts which might support a C.iv.R.

60(B) motion [for relief from judgment]") (brackets in original)

(quoting Salem v. Salem (Summit 1988), 61 Ohio App. 3d 243, 246).

Thus, defendant has failedto show that he is entitled to

relief from judgment. In light of the entry of final judgment and

defendant's failure to demonstrate grounds for relief from that

judgment, defendant's motion for an emergency stay is also

unwarranted.

Therefore, defendant's second motion for relief from judgment

and motion for emergency stay are DENIED. Counsel for plaintiff

7



shall prepare an appropriate entry and submit the proposed entry

to counsel for the adverse party pursuant to Loc. R. 25.01. A

copy of this decision shall accompany the proposed entry when

presented to the Court for signature.

Copies to:

David A. Wallace, Esq.
280 Plaza, Suite 1300
280 North High Street
Columbus, Ohio 43215
Attorney for Plaintiff

John Sherrod, Esq.
2130 Arlington Avenue
Columbus, Ohio 43221
Attorney for Defendant Lee

Adria L. Fields, Esq.
Assistant Prosecuting Attorney
373 S. High Street, 17 th Floor

Columbus, Ohio 43215
Attorney for Defendant Franklin County Treasurer

Lindsey K. McCarron, Esc.
150 East Gay Street, 21s Floor
Columbus, Ohio 43215
Assistant Attorney General
Attorney.for l3efend:aiit Ohio Department of Taxation

John H. Sumner, Esq.
Assistant City Attorney
City Hall
90 W. Broad Street
Columbus, Ohio 43215
Attorney for Defendant City of Columbus, Division of Income Tax

9



Exhibit L

A-182



IN THE COMMON PLEAS COURT OF FAIRFIELD COUNTY, 0

WELLS FARGO BANK, NA,

Plaintiff,

V.

NICOLE PIWINSKI, ET AL.,

2011FED-7 AN D; i^^

Case No. 07 CV 952 ut d0 ^%;;1 e f +,

Judge Berens

ENTRY: Overruling Motion for
Relief from Judgment, Motion for

Sanctions, and Motion for

Deposition

Defendants.

This matter is before the Court upon Defendant Nicole Piwinski's ("Defendant") Motion

for Relief from Judgment, Motion for Sanctions and to Hold Plaintiff Wells Fargo Bank N.A. in

Contempt of Court, and Motion for Entry Compelling Plaintiff to Make China Brown Available

for Deposition, all filed November 12, 2010. For the following reasons, Defendant's motions are

all OVERRULED.

This is an action upon a Complaint in Foreclosure, filed in August 2007. Defendant failed

to plead or move and the Court entered default judgment in favor of Plaintiff on November 20,

2007. The sale of the subject property was confirmed by this Court on March 18, 2008. That was

the end of the matter until Defendant appeared, for the first time, and filed the motions under

consideration.

The basis for each motion is essentially the same. Defendant contends that Plaintiff

prosecuted an improper and fraudulent action against her. She accuses Plaintiff and Plaintiff's

counsel of maliciously pursuing her and knowingly offering false and manufactured evidence in

support of its complaint in foreclosure. At the heart of Defendant's allegations is the belief that

Plaintiff supplied an affidavit with its motion for default judgment that was prepared and signed

1
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by a"robosigner," who could not attest to the truth of the statements in her affidavit. Defendant

also suggests that Plaintiff was not the real party in interest at the time of filing.

LAW AND ANALYSIS

I, Defendant's Motion for Default Jud ment is Untimely and Defendant Has
Asserted No Meritorious Defense,

To prevail on a motion under Civ. R. 60(B) a party must demonstrate that: (I) the party

has a meritorious defense or claim to present if relief is granted; (2) the party is entitled to relief

under one of the grounds stated in Civ.R. 60(B)(1) through (5); and (3) the motion is made

within a reasonable time, and, where the grounds of relief are Civ.R. 60(B)(1), (2) or (3), not

more than one year after the judgment, order or proceeding was entered or taken., Additionally,

"[t]he movant must submit factual material with his motion which demonstrates grounds which,

if true, would constitute a defense to the ac6on."2 Though evidentiary support is unnecessary, the

movant must do more than make bare assertions that he is entitled to relief.3 Instead, the movant

must allege specific facts that support a defense on the merits.4 Finally, although "Civ.R.

60(B)(5) is intended as a catch-all provision reflecting the inherent power of a court to relieve a

person from the unjust operation of ajudgment, * * * it is not to be used as a substitute for any of

the other more specific provisions of Civ.R. 60(B)."'

Defendant has assertedthat she is entitlcd to relief under Civ.R, 60(B)(1), (2), (3), and

(5). But it is clear from the record of this action that Defendant's motion was filed well after the

, GTE Automatic Elec., Inc. v. ARC Industries, Inc. (1976), 47 Ohio St. 2d 146, 150-51, 351 N.E.2d 113;

Civ.R. 60(B).
2 Bergrneyer v. Delong, 5th Dist. No. 2005CA00079, 2005-Ohio-5400, at ¶ 29.

3 Kay v. Marc Glassman, Inc. (1996), 76 Ohio St.3d 18, 20, 665 N.E.2d 1102.

° E.g., Kadish, Hinkel & Weibel Co., LPA v. Rendina (1998), 128 Ohio App.3d 349, 352, 714 N.E.2d 984.

Caruso-Ciresi, Inc. v. Lohman (1983), 5 Ohio St.3d 64, 448 N.E.2d 1365, at paragraph one of the

syllahus. 2



one-year period during which she might have sought relief under Civ.R. 60(B)(1), (2), or (3).

Default judgment was entered against Defendant on November 20, 2007 and Defendant filed her

motion for relief nearly three years later, on November 12, 2010. Under those circumstances,

Defendant's recourse, if any, must lie in Civ.R. 60(B)(5).

Defendatnt maintains that Plaintiff supplied a false affidavit in support of default

judgment and that such action constituted a "fraud upon the court" so as to bring Defendant's

motion within the scope of Civ.R, 60(B)(5).6 The Ohio Supreme Court has stated, "[wjhere an

officer of the court, e.g., an attorney * * * actively participates in defrauding the court, then the

court may entertain a Civ.R. 60(B)(5) motion for relief from judgment."7 (Emphasis added.)

Othetwise, "a party must resort to a motion under Civ.R. 60(13)(3)."g

Defendant has offered nothing to show that an officer of the court actively participated in

the creation of the affidavit at issue or knowingly submitted a fraudulent affidavit to the court. At

best, Defendant has offered only the suggestion that Plaintiff's foreclosure attorney should have

known that the affidavit was fraudulent based on past dealings with Plaintiff. The Cout-t finds

Defendant's assumption concerning the knowledge of Plaintiffs counsel unpersuasive. As a

result, the Court finds that Defendant's motion does not properly seek relief for circumstances

constituting a fraud upon the court and therefore is not governed by Civ,R. 60(B)(5). Further, the

Court concludes that Defendant's motion for relief from judgment is untimely.

Even if Defendant's motion were timely filed, Defendant has not met the first GTE

6 Coulsorr v. Coulson (1983), 5 Ohio St3d 12, 15, 448 N.E.2d 809.

° id.; See, also, Scholler v. Scholler (1984), 10 Ohio St.3d 98, 106, 462 N,E.2d 158 ("In the case at bar,
[the movant] makes no allegations of fraud committed by any officer of the court. The allegations in the
complaint are solely directed to a claim of fraud committed by [the non-movant]. That being the case,

Coulson, supra, has no application to the instant cause and reliance thereon offers no support to [the

movant's] argument ").
8 Id.
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requirement of asserting a meritorious defense. Defendant asserts that her meritorious defense is

that Plaintiff was not the holder of the note and mortgage at the time the Complaint was filed.

But precedent binding upon this Court holds that a plaintiff in foreclosure need not be the real

party in interest at the time of filing.9 Therefore, even if Defendant's motion were timely,

Defendant would not be entitled to the relief she seeks.

For the foregoing reasons, Defendant's motion for relief from judgment is

OVERRCJLED.

Defendant Has Not Established Grounds for Sanctions or to Hold Plaintiff in

Contemgt of Court.

Defendant moves for sanctions based on both Civ.R. 11 and R.C. 2323.51. Those

provisions provide slightly different standards regulating litigation conduct. Civ.R. 11 requires a

signature on litigation documents certifying "that the attorney or party has read the document;

that to the best of the attorney's. or party's knowledge, information, and belief there is good

ground to support it; and that it is not interposed for delay:" Although any violation of the rule

can result in the action proceeding as if the document was never filed, an attorney or party is

subject to more severe sanctions, including the award of attorney's fees, for a willful violation.'o

R.C. 2323.51, on the other hand, authorizes the award of attorn.ey's fees to "any party to

[a civil action] who was adversely affected by frivolous conduct[.]"" Courts have held that the

frivolous conduct standard in R.C. 2323.51(A) is an objective standard, as the statute makes no

reference to what the litigant knew or believed at the time of the conduct."

9 U.S. BankN..4. v. Bayless, 5th Dist. No. 09 CAE 01 004, 2009-Ohio-6115, at ¶22; F4'achovia Bank, N.A.

v. Ci,priano, 5th Dist. No. 09CA007A, 2009-ohio-5470, at ¶38.

10 Civ.R. 11.
R.C. 2323.5 1 (13)(1).

Z Ceol v. Zion Indus. Inc. (1992), 81 Ohio App.3d 286, 291, 610 N.E.2d 1076.
4



In addition, Defendant moves to have Plaintiff held in contempt of court. Although

contempt of court generally requires disobedience to a court order,13 Defendant asserted that the

circumstances in this instance justified the Court's use of its "inherent powers to sanction."14

Specifically, Defendant asserted that bad faith justifying sanctions could be inferred from the fact

that "Plaintiff's counsel has represented Wells Fargo for years and knew or should have known

of the practices of Geoffrey Nixon and other robo- signers." 15

The Court finds that Defendant has not met her burden to prove that Plaintiffs conduct,

or the conduct of Plaintiffs counsel, was sanctionable. Defendant bases her accusations on a

newspaper article and a letter from Ohio's Attomey General concerning the conduct of Xee

Moua, a complete stranger to this action. Beyond that, Defandant has nothing more than

suppositions and bare accusations of misconduct.

Defendant's mernorandum in support of her motion shows that Defendant herself is

confused about the misconduct she alleges. The only affidavit filed in support of the default

judgment was that of China Brown. Despite that fact of record, Defendant asserts that Plaintiff

and Plaintiff' s counsel should be sanctioned because they were aware or should have been aware

of the practices of "Geoffrey Nixon" and "Jeffrey Stephan.s16 Those names appear nowhere in

the record of this action other than in Defendant's memorandum, not even within the newspaper

article or Attomey General letter upon which Defendant relies for her accusations. Such

unsupported and apparently random accusations furf:her persuade the Court that Defendant has

" Windham Bank v. Tomaszczyk (1971), 27 Ohio St.2d 55, 271 N.E.2d 815, at sylfabus paragraph one;

Arthur Young & Co. v, Kelly (1990), 68 Ohio App.3d 287, 295, 58 N.E.2d 233.

!° Defendant quotes Gahanna v. Eastgate Properties, Inc. (1988), 36 Ohio St.3d 65,66,521 N.E.2d 814,

but the Court notes that the quoted language appears nowhere within that decision.
js Defendant Nicole Piwinski's Motion for Sanctions and to Hold Plaintiff Wells Fargo Bank N.A. in

Contempt of Court, filed November 12, 2010.
16 1d.



not met her burden to establish sanctionable conduct.

For the foregoing reasons, Defendant's motion for sanctions is OVERRULED.

3. Defendant is Not Entitled to An Order Reauirina That ChinaBrown be Made
Available for Deposition.

Defendant's final motion requests the Court order that China Brown be made available

for deposition prior to any hearing on Defendant's motion under Civ.R. 60(B). The purpose is

apparently so that Defendant can inquire of China Brov<m conceming the factual basis of

Defendant's claims for relief from judgment. Defendant states that Plaintiff is not required to

make China Brown available for deposition without an order from the Court.

The Court sees no authority upon which it could issue the order Defendant requests. The

Court agrees with the reasoning of the Ninth District Court of Appeals in In re Guardianship of

Mataszek,17 holding that discovery is not available upon a motion under Civ.R. 60(B) because

the final judgment is not disturbed by the fil'uig, of the Civ.R. 60(B) motion and because the

60(B) motion does not commence an action:18 The time for discovery is before the entry of final

judgment and the time to investigate the factual basis of a motion for relief from judgment, as for

any motion, is before the motion is filed.

For the foregoing reasons, Defendant's mo6on for an order requiring the availability of

Cliina Brown is OVERRULED.

All open questions having been resolved by this Entry, the Court finds that tlus

constitutes a final order and that there is no just cause for delay.

Jiddge Richard B. Berens

" 9th Dist. No. 20943.
Id, at ¶ 17-1 S.
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Copies to:

John Sherrod, 5950 Venture Dr., Ste. B1, Dublin, OH 43017

Scott A. King, John B. Kopf 111, 41 S. High St., Ste 1700, Columbus, OH 43215
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B,Atl THE
COURT OF COMMON PLEAS, .E.tY.'U1h:CNCy,f°, VtlVA'7 A.Eq OHIO

il` p^i. tititr

Judge
Thomee NL Memeluin

740-670-5777

Judga
W. Runid Brm,slool

740-670-5770

Gnur[housa
Newm'lc, Of]' 49056

Deutsehe Bank Trust Company Ameicas,

Plauitiff,

v6.

Michael A. Fox,

Defendant.

?Ci riM It): Q

ft. VW`talJ ttt^
i,^_i_RK

Case No. 09 CV 205

JC7D^MEINT ENTRY

This xna.tter'eauie b efore the Cotrt for oral hearing the 17th day of May 2011 ptirsuaszt to

defendant Michael A. Fox' Motion for Relief pursuant to Civil Rttle 60(B) which was initially

filed December 16, 2010, set for hear.ing and then continued at various times while defendant

filed a Motion to Cotlpel. Plaintiff to Provide Court and Counsel with Proof of Integrity of all

Doctmients filed Decen.ber 21, 2010, a Motion for Sanctions and. various continuances

Counsel for plaintiff appeared and defendant appeared witli eom.sel. The Court heard

argt7ment of the parties.

The Cour.t finds the motion to be both untitnely azld failed to Lueet the requireanents sct out

u.ider Civil Ride 60(B), particularly tl7a.t of alleging setting forlh a meritorious defense, The

Courf relies ttpon the authoiity set forth in GMAC Mortr?aae LLC s*. Robert E. Lee: at a3.,

Frauklin County Court of Cornino7.a Pleas, 10 CVE 02-1672, decided April 25, 201.1, as well as

-'hTells Pareo Baaak N A v. Piwinski, Co_*runo:n Pleas Conit of Fairfceld County, Ohio, 07-CV-

952, filed February 7,2011.

Accor:dingly, the Coml fmds defendant's niotion to be not SvelI taken and is DENIED.

Theze is no just caixse for delay. .This isa final and appeala.ble order.
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The Cleric of Coxn-ts shall seive a copy of this Judgiiaent Eizh•y upon all parties or counsel

ofrecord.

'T'homas ^ Marcelain, Judge

Copies to:

7ef£rey A. Lipps, Esq„ David A. Wallace, Esq,, Attorney for Plaintiff
Car7>enter Lipps & Lelaa.i.d LLP, 280 Plazas, Ste, 1300, Columbus, OH 43215

John Sberrocl, Esq., Attorney for Defendaut Michael A. Fox
Jtnnp Legai Group, LLC, 2130 Ax•1'ni8ton Ave., Colunlbus, OH 43221

Kyle B. Timltexl, Esq., Co-Coiuxsel fnr Plaintiff
Manley, Deas, T4oe11aiski LLC, P0O. Box 165028, Colunzbus, OH 432216-5028
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UN'ITED STATES CODE SERVICE

Copyright © 2011 Matthew Eender & Company, Inc,
a member of the LexisNexis Group (Tlvi)

All rights reserved.

*** Current through PL 112-54, approved 11/12/11 ***

TITLE 12, BANKS AND BANKING
CHAPTER 27. REAL ESTATE SETTLEMENT PROCEDURES

Go to the United States Code Service Archive Directory

12 USCS § 2605

§ 2605, Servicing of moitgage loans and administration of escrow accounts [Caution; See prospective aniendment note

below.]

(a) Disclosure to applicant relating to assignment, sale, or transfer of loan seivicing. Each person who makes a feder-
ally related mortgage loan shall disclose to eacb person who applies for the loan, at the time of application for the loan,
whether the servicing of the loan may be assigned, sold, or transferred to any other person at any time while the loan is

outstanding.

(b) Notice by transferor of loan servicing at time of transfer.
(1) Notice requirement Each servicer of any federally related mortgage loan shall notify the borrower in writing of

any assignment, sale, or transfer of the servicing of the loan to any other person,

(2) Time of notice.
(A) In general. Except as provided under subparagraphs (B) and (C), the notice required under paragraph (1) shall

be made to the borrower not less than 15 days before the effective date of transfer of the servicing of the mortgage loan

(with respect to which such notice is made).
(B) Exception for ceitain proceedings. The notice required under paragraph (1) shall be made to the borrower not

more than 30 days after the effective date of assignment, sale, or transfer of the servicing of the mortgage loan (with
respect to which such notice is tnade) in anycase in wluch the assignment, sale, or transfer of the servicing of the mort-

gage loan is preceded by-
(i) termination of the contract for servicing the loan for cause;
(ii) commencenient of proceedings for bankruptcy of the servicer; or
(iii) commencement of proceedings by the Fedeial Deposit Insurance Corporation or the Resolution Trust

Corporation for conservatorship or receivership of the servicer (or an entity by which the servicer is owned or con-

trolled).
(C) Exception for notice provided at closing. The provisions of subparagraphs (A) and (B) shall not apply to any

assignment, sale, or transfer of the servicing of any mortgage loan if the person who makes the loan provides to the
borrower, at settlement (with respect to the property for which the mortgage loan is made), written notice under para-

grapli (3) of such.transfer.
(3) Contents of notice. The notice required under paragraph (1) shall include the foIlowing information:

(A) The effective date of lransfer of the setvicing described in such paragraph.
(B)17te name, address, and toll-free or collect call telephone number of the trausferee servicer.
(C) A toll-free or collect call telephane number for (i) an individual employed by the transferor servicer, or (ii) the

department of the transferor servicer, that can be contacted by the borrower to answer inquiries relating to the transfer of

servicing.
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(D) The name and toll-free or collect call telephone nnniber for (i) an individual employed by the transferee ser-
vicer, or (ii) the department of the transferee servicer, that can be contacted by the borrower to answer inquiries relating

to the transfer of servicing.
(E) The date on which the transferor servicer who is seivicing the mortgage loan before the assignment, sale, or

transfer will cease to accept payments relating to the loan and the date on wltich the transferee servicer will begin to

accept snch payments.
(F) Any information concerning the effect the transfer may have, if any, on the terms of or the continued availa-

bility of tnortgage life or disability insurance or an other type of optional insurance and what action, if any, the borrower

must take to maintain coverage.
(G) A statement that the assignment, sale, or transfer of the servicing of the mortgage loan does not affect any

term or condition of the security instruments other than terms directly related to the servicing of such loan,

(c) Notice by transferee or loan servicing at time of transfer.
(1) Notice requirement. Each transferee servicer to whom the servicing of an federally related mortgage Ioan is as-

signed, sold, or transferred shall notify the borrower of any such assignment, sale, or transfer,

(2) Time of notice.
(A) In generaI. $xcept as provided in subparagraphs (B) and (C), the notice required under paragraph (1) shall be

made to the borrower not more than 15 days a8er the effective date of transfex of the servicing of the mortgage loan

(with respect to which such notice is made).
(B) Exception far certain proceedings. The notice required under paragraph (1) shall be made to the borrower not

more than 30 days after the effective date of assignment, sale, or transfer of the servicing of the mortgage loan (with
respect to which such no6ce is made) in any case in which the assignment, sale, or transfer of the servicing of the mort-

gage ]oan is preceded by--
(i) ternrinaGon of the contract for servicing the loan for cause;
(ii) commencement of proceedings for bankruptcy of the servicer; or
(iii) commencement of proceedings by the Federal Deposit Insurance Corporation or the Resolution Trust

Cotporation for conservatorship or receivership of the servicer (or an entity by which the servicer is owned or con-

trolled).
(C) Exception for notice provided at closing. The provisions of subparagraplxs (A) and (B) shall not apply to any

assigmnent, sale, or transfer of the servicing of any mortgage loan if the person who makes the loan provides to the
borrower, at settlement (with respect to tlie property for which the mortgage loan is made), written notice under para-

graph (3) of such transfer.
(3) Contents of notice. Any no6ce required under paragraph (I) shall include the information described in snbsection

(b)(3).

(d) Treatment of loan payments during transfer period. During the 60-day period beginning on the effective date of
tratzsfer of the servicing of any federally related mortgage loan, a late fee may not be imposed on the boirower with re-
spect to any payment on such Ioan and no such payment may be treated as late for any other purposes, if the payment is
rr;ceived by the transferor servicer (rather than the transferee sert?cer who should properly receive payment) before the

due date applicable to such payment.

(e) Duty of loan servicer to respond to borrower inquiries.
(1) Notice of receipt of inquiry.

(A) In general. If any servicer of a federally related mortgage loan receives a qualified written request from the
borrower (or an agent of the borrower) for information relating to the servicing of snch loan, the servicer shall provide a
written response acknowledging receipt of the correspondence within 20 days (excluding legal public holidays, Satur-
days, and Sundays) unless the action requested is taken within such period.

(B) Qualified written request..For purposes of this subsection, a qualified written request shall be a wtitten corre-
slwndence, other than notice on a payment coupon or other payment medium supplied by the servicer, that--

(i) inclndes, or otherwise enables theservicer to identify, the name and account of the borrower; and
(ii) hicludes a statement of the reasons for the belief of the borrower, to the extent applicable, that the acoount

is in error or prvvides sufficient detail to the servicer regarding other inforunation sought by the borrower.
(2) Action ivith respect to inquiry. Not later than 60 days (excluding legal public holidays, Saturdays, and Sundays)

after the receipt from any borrower of any qualified written request tmder paragraph (1) and, if applicable, before taldng
any action with respect to the inquiry of the borrower, the servicer shall--
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(A) make appropriate corrections in the account of the borrower, including the crediting of any late charges or
penalties, and transmit to the borrower a written notification of such correction (which shall include the name and tele-
phone number of a representa6ve of the servicer who can provide assistance to the borrower);

(B) after conducting an investigation, provide the borrower Nvith a written explanation or clatification that in-

cludes-
(i) to the extent applicable, a statement of the reasons for which the servicer believes the account of the bor-

rower is correct as detemrined by the servicer; and
(ii) the name and telephone number of an individual employed by, or the office or department of, the servicer

who can provide assistance to the borrower; or
(C) after conducting an investigation, provide the borrower with a written explanation or clarification that in-

cludes-- (i) information requested by the borrower or an explanation of why the information requested is unavailable or

cannot be obtained by the servicer; and
(ii) the name and telephone number of an individual employed by, or the office or department of, the servicer

who can provide assistance to the borrower.
(3) Protection of credit rating. During the 60-day period beginning on the date of the servicer's receipt from any bor-

rowrer of a qualified written request relating to a dispnte regarding the bonower's payments, a servicer may not provide
informafion regarding any overduc payment, owed by such borrower and relating to such period or qualified written
request, to any cotisumer reporting agency (as such term is defined under section 603 of the Fair Reporting Act (15

USCS § 1681 a])•

(f) Damages and costs. Whoever fails to comply with any provision of this section shall be liable to the borrower for

each such failure in the following amounts:
(1) Individuals. In the case of any action by an individual, an amount aqual to the sum of--

(A) any actual damages to the borrower as a result of the failuret and
(B) any additional damages, as the court may allow, in the case of a pattern or practice of noneonipliance with the

requirements of this section, in an amount not to exceed $ 1,000.
(2) Class actions. In the case of a class action, an amount equal to the snm of--

(A) any actual damages to each of the borrowers in the class as a result of the failure; and
(B) any additional damages, as the coutt niay allow, in the case of a pattern or practice of noneompliance with the

requirements of this section, in an amount not greater than $ 1,000 for each member of the class, except that the total
amount of daniages under this subparagraph in any class action may not exceed the lesser of--

(i) $ 500,000; or
(ii) 1 percent of the net worth of the servicer.

(3) Costs. In addition to the amounts under paragraph (J) or (2), in the case of any suceessful action under this sec-
tion, the costs of the action, together with any attorneys fees incurred in connection with such action as the court may

determine to be reasonable under the ch•cumstances,
(4) Nonliability. A transferor or transferee servicer shall not be liable under this sabsection for any failure to comply

with any requirement under this section if, within 60 days afterdiscovering an error (whether putsuant toa final written
examination report or the servicer's own procedures) and before the commencement of an actionunder this subsection
and the receipt of written notice of the error from the borrower, the servicer notifies the person concemed of the error
and makes whatever adjustments are necessary in the appropriate aocount to ensure that the person will not be required
to pay an amomit in excess of any amount that the person otheiwise would have paid.

(g) Administation of escrow accounts, If tbe terms of any federally related mortgage loan require the borrower to
make payments to the servicer of the loan for deposit into an escrow account for the purpose of assuring payment of
taxes, insurance premiums, and other charges with respect to the property, fhe servicer shall make payments from the
escrow account for such taxes, insurance premiums, and other charges in a timely manner as such payments become

due.

(h) Preemption of conflicting State laws, Notwithstanding any provision of any law or regulation of any State, a person
who makes a federrally rela`Led mortgage loan or a servicei shall be considered to have complied with the provisions of
any such State law or regulation requiring notice to a borrower at tbe time of application for a loan or transfer of the
servicing of a loan if such person or servicer complies with the requirements under tbis section regatding timing, con-

tent, and procedures for notification of the borrower.
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(i) Defmitions. For purposes of this section:
(1) Effecdve date of transfer. The term "effective date of transfer" means the date on which the mortgage payment of

a botmwer is first due to the transferee servicer of a mortgage loan pursuant to the assignment, sale, or transfer of the

servicing of the mortgage loan.
(2) Servicer. The term "servicer" means the person responsible for servicing of a loan (including the petson who

makes or holds a loan if sucb person also services the loan). The term does not include--
(A) the Federal Deposit Insurance Corporation or the Resolution Trust Corporation, in connection with assets

acquired, assigned, sold, or transfetred pursuant to section 13(c) of the Federal Deposit Itisurance Act [12
USCS

1823(c)] or as receiver or conservator of an insured depository institution; and
(B) the Government National Mortgage Association, the Federal National Mortgage Association, the Federal

Home Loan Mortgage Corporation, the Resolution Trust Corporation, or the Federal Deposit Insurance Corporation, in
any case in which the assignment, sale, or transfer of the servicing of the mortgage loan is preceded by--

(i) termination of the contract for servicing the loan for cause;
(ii) commencement of proceedings fnr bankruptcy of the servicer; or
(iii) commencement of proceedings by the Federal Deposit lnsurance Corporation or the Resolution Trust

Corporation for conservatorship or receivership of the servicer (or an entity by which the servicer is owned or con-

trolled).
(3) Servieing. The term "servicing" means receiving any scheduled periodic payments from a borrower pursuant to

the terms of any loan, including amounts for escrow accounts described in section 10 [12
USCS § 2609], and making

the payments of principai and'utterest and such other payments with respect to the amounts received from the borrower

as may be required pursuant to the terms of the loan.

(j) Transition.
(1) Originator liability. A person who makes a federally related mortgage loan shall not be liable to a borrower be-

cause of a failure of such person to coinply with subsection (a) witlt respect to an application for a loan made by the

borrower before the regulations referied to in paragraph (3) take effect.
(2) Servicer liability. A servicer of a federally related mortgage loan shall not be liable to a boirower because of a

failure of the servicer to perform any duty under subsection (b), (c), (d), or (e) that arises before the regulations referred

to in paragraph (3) take effect.
(3) Regulations and effective date. Tiie Bureau shall establish any requirements necessary to carry out this section.

Such regulations shall include the model disclosure statement required under subsection (a)(2).

(k) Servicer prohibitions [Caution, This subsection is effective as provided by § 1400(c) of Act July 21, 2010, P.L.

111-203, which appears as 15 USCS § 1601 note.].
(1) In general. A servicer of a federally related mortgage shall not--

(A) obtain force-placed hazard insurance unless there is a reasonable basis to believe the borrower has failed to
comply with the loan contract's requirements to maintain property insurance;

(B) charge fees for respondingto valid qualified written requests (as defined in regulationswhich the Bureau of

Consumer Financial Protection shall prescribe) under this section;
(C) fail to take timely action to respond to a borrower's requests to correct errors relating to allocation of pay-

ments, final balances for purposes of paying off the loan, or avoiding foreclosure, or other standard servicer's duties;
(D) fail to respond within 10 business days to a request from a borrower to provide the identity, address, and other

relevant contact information about the owner or assignee of the loan; or
(E) fail to comply with any other obligation found by ttie Bureau of Consumer Financial Protection, by regulation,

to be appropriate to carry out the consumer protection pnrposes of this Act.
(2) Force-placed insurance defined. For purposes of this subsection and subsections (1) and (m), the term

"force-placed insurance" means hazard insurance coverage obtained by a servicer of a federally related mortgage when
the borrower has failed to tnaintain or renew hazard insurance on such property as required of the bonower under the

terms of the mortgage.

(1) Requirements for force-placed insurance [Caution: This subsection is effective as provided by § 1400(c) of Act July

21, 2010, P.L. 111-203, which appears as 15 USCS § 1601 note.]. A servicer of a federally related mortgage shall not

be eonstrued as baving a reasonable basis for obtaining force-placed insurance unless the requirements of this subsec-

tion have been met.
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(1) Written notices to borrower. A servicer may not impose any charge on any borrower for force-placedinsuranee
with respect to aey property securing a federally related mortgage unless--

(A) the servicer has sent, by first-class mail, a written notice to the borrower containing-
(i) a rentinder of the borxower's obligation to maintain hazard insurance on the property securing the federally

related mortgage;
(ii) a statement that the servicer does not have evidence of insurance coverage of such property;
(iii) a clear and conspicuous statement of the proeeclures by which the borrower may demonstrate that the bor-

rower already has insurance coverage; and
(iv) a statement that the servicer may obtain such coverage at the borrower's expense if the borrower does not

provide such demonstration of the borrower's existing coverage in a timely manner;
(B) the servicer has sent, by first-class mail, a second written notice, at least 30 days after the mailing of the notice

under subparagraph (A) that contains all the information described in each clause of such subparagraph; and
(C) the servicer has not received from the borrower any demonstration of hazard insurance coverage for the prop-

erty securing the mortgage by the end of the 15-day period begnnring on the date the notice under subparagraph (B) was

sent by the servicer,
(2) Sufficiency of demonstration. A servicer of a federally related mortgage shall accept any reasonable form of

written confirmation from a borinwer of existing insurance eoverage, which shall include tlte existing insurance policy
number along with the identity of, and contact information for, the insurance company or agent, or as otherwise required

by the Bureau of Consumer Financial Protection.
(3) Termination of force-placed insurance. Within 15 days of the receipt by a setvicer of confirmation of a borrower's

ezisting insurance coverage, the servicer shall--
(A) terminate the force-placed insurance; and
(B) refund to the consumer all force-placed insurance premiums paid by the borrower during any period duriug

which the borrowet's insutance coverage and the force-placed insurance coverage were each in effect, and any related
fees charged to the consumer's account with respeet to the force-placed insurance during such period.

(4) Clarification with respect to Flood Disaster Protection Act. No provision of this section shall be eonstrued as
prohibiting a servicer from providing simultaneous or concurrent notice of a lack of flood instu•ance pursuant to sec8on

102(e) of the Flood Disaster Protection Act of 1973 [42 USCS § 4012a(e)].

(m) Limitations on foret,-plaeed insurance charges [Caution: This subsection is effeet' rve as provided by § 1400(c) of

Act July 21, 2010, P.L. 111-203, which appears as 15 USCS § 1601 note.]. All charges, apart from charges subject to

State rzgulation as the business of insurance, related to fotce-placed insurance imposed on the borrower by or through

the servicer shall be bona frde and reasonable.

HISTORY:
(ActDec. 22, 1974, P.L. 93-533, § 6, as added Nov. 28, 1990, P.L. 101-625, Title I.X, Subtitle C, § 941, 104 Stat.

4405; April 10,1991, P.L. 102-27, Title III, § 312,105 Stat. 154; Sept. 23, 1994, P.L. 103-325, Title III, § 345, 108
Stat. 2239; Sept. 30, 1996, P.L. 104-208, Div A, Title II, Subtitle A, § 2103(a), 110 Stat. 3009-399.)

(As amended July 21, 2010, P.L. 111-203, Title X, Subtitle H, § 1098(4), Title XIV, Subtitle E, § 1463, 124 Stat.

2104,2181)

I36TORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory notes:
A prior § 2605 (Act Dec. 22, 1974, P.L. 93-533, § 6, 88 Stat, 1726) was repealed by Act Jan. 2,1976, P.L. 94-205, §

5, 89 Stat. 1158, effective on enactnient, as provided by § 12 of such Act, which appears as 12 USCS § 2602 note. Such

section provided for advance disclosure of real estate settlement costs.

Prospective amendment:
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Amendment of snbsecs. (e)-(g), effec6ve as provided by § 1400(e) of Act July 21, 2010. Act July 21, 2010, P.L.
111-203, Title XiV, Subtitle E, § 1463(b)-(d),124 Stat. 2184 (effective as provided by § 1400(c) of Act July 21, 2010,

P.L. 111-203, which appears as 15 USCS § 1601 note.), provides:
"(b) Increase in Penalty Amounts. Secdon 6(f) of the Real Estate Settlement Procedures Act of 1974 (12 U.S.C.

2605(f)) is amended--
"(1) in paragraphs (1)(B) and (2)(B), by strihing'$ 1,000' each place such term appears and inserting'$ 2,000'; and
"(2) in paragraph (2)(B)(i), by striking'$ 500,000' and inserting'$ 1,000,000'.

"(c) Decrease in Response Times. Section 6(e) of the Real Estate Settlement Procedures Act of 1974 (12 U.S. C.

2605(e)) is amended--
"(1) in paragraph (1)(A), by strildng'20 days' and inserting'5 days';
"(2) in patagraph (2), by striking.'60 days' and inserting '30 days'; and
"(3) by adding at the end the following new paragraph:
"'(4) Limited extension of response time. The 30-day period described in paragraph (2) may be extended for not

more than 15 days if, before the end of such 30-day period, the servicer notifies the borrower of the extension and the

reasons for the delay in responding.',
"(d) Protnpt Refund of Escrow Accounts Upon Payoff. Section 6(g) of the Real Estate Settlement Procedures Aot of

1974 (12 U.S.C. 2605(g)) is amended by adding at the end the following new sentence: 'Any balance in any such ac-
count that is within the servicer's control at the time the loan is paid off shall be promptly returned to the borrower
within 20 business days or credited to a similar account for a new mottgage loan to the borrower with the same lend-

er:'.".

An endments:

1991. Act Apri110, 1991 added subsec. (j).

1994. Act Sept. 23, 1994, in subsee. (a)(1)(B), substituted "at the choice of the person making a federally related mort-

gage]oan--
"(i) for each of the most recent"

for "for each of the most recent", redesignated cls, (i) and (ii) as subcls, (I) and (II), respectively, in subcl. (II) as re-
designated, sttbstituted "or" for "and" following the conclttding semicoloty and added new cl. (ii).

1996. Act Sept. 30, 1996 substituted subsec. (a) for one which read;
"(a) Disclosure to applicant relating to assignment, sale, or transfer of loan servicing.

(1) In general. Each person who makes a federallyrelated mortgage loan shall disclose to each person who applies

for any such loan, at the time of application for the loan--
"(A) whether tbe servicing of any such loan may be assigned, sold, or transferred to any other person at any

time while such loan is outstanding;
"(B) at the choice of the person making a federally related tnortgage loan--

"(i) for each of the most recent 3 calendar years completed (at tlte time of such application), the peicentage
(rounded to the nearest quartile) of loatts made by such person for which the servicing has been assigned, sold, or n'ans-
ferred as of the end of the most recent calendar year completed, except that--

"(1) for any loan application during the 12-month period beginning on the date of the enactment of the
Cranston-Gonzalez National Affordable Hoasing Act, the information disclosed under this subparagraph may be for
only the most recent calendar year completed, and for any loan appflcation during the 12-month period beginning 1 year
after the date of the enaetment of the Cranston-Gonzalez National Affordable Housing Act, the information disclosed
under ffiis subparagraph may be for the most recent 2 calendar years completed; and

"(II) this subparagraph niay not ba construed to require the inclusion, in the percentage disclosed, of any
loans tlte servicing of which has been assigned, sold, or transferred by the person making the loan to a transferee ser-

vicer tliat is an affiliate or subsidiary of such person; or
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"(ii) a statement that the person making the loan has previously assigned, sold, or transferred the servicing

of federally related mortgage Ioans; and
"(C) if the person who makes the loan does not engage in the servicing of any federally related mortgage Ioans,

that there is a present intent on the part of person (at the time of such application) to assign, sell, or transfer the servicing

of such loan to another person.
"(2) Model disclosure statements. Not later than 90 days after the date of the enactment of the Cznston-Gonzalez

National Affordable Housing Act, the Secretary shall develop a model disclosure statetnent for notification to applicants
under paragraph (1) with respect to servicing procedures, transfer pracfices and requirements, and complaint resolution.
The model statement shall provide for the pet'son originating the loan to disclose their capacity to service loans and the
bast available estimate of the percentage of all Ioans made by such person for whicli the servicing will be assigned, sold,
or trat sferred during the 12-month period upon the origination. The estimate shall be as one of the following range of
possibilities--between 0 and 25 percent, between 26 and 50 percent, between 51 and 75 percent, or between 76 and 100
percent. This paragraph may not be construed to require the inclusion, in the estimate disclosed, of any loans the servic-
ing of which will be assigned, sold, or transferred hythe person originating the loan to a transferee servicer that is an

affiliate or subsidiary of such petson,
"(3) Signature of applicant. Any disclosttre of the information required under paragraph (1) shall not be effective

for purposes of this section unless the disclosure is accompanied by a written statement, in such form as the Secretary
shall develop before the expiration of the 90-day period beginning on the date cf the enactment of the
Cranston-Gonzalez National Affordable Housing Act, that the applicant has read and understood the disclosure and that
is evidenced by the signature of the applicant at the place where such statement appears in the application.".

2010. Act July 21, 2010 (effective as provided by § 1400(c) of such Act, which appears as 15 USCS § 1601 note), added

subsecs. (k)-(m).
Such Act further (effective on 7/21/2011, pursuant to § 1100H of such Act, which appears as 5 USCS § 552a note),

in subseo. 0)(3), substituted "B ut'eau" for "Secretary", and deleted ", by regulationsthat shall take effect not later than

April 20, 1991," before "establish".

NOTES:

Related Statutes & Rules:
This section is referred to in 12 USCS §§ 2609, 2610, 2614, 3500,2, 3500.5, 3500.12, 4901, 5220; 15 USCS § 1641,

Research Guide:

Commercial Law:
1 Debtor-Creditor Law (Matthew Bender), eh 1, Trutlr in Lending § 1.07.
1 Debtor-Creditor Law (Matthew Bendei), ch 6, The Cost of Credit § 6.09.
1A Debtor-CEditor Law (Matthew Bender), ch 8, Fair Debt Collection § 8.03.
IA Debtor-Creditor Law (Matthew Bender), oh 13, Foreclosure Defense §§ 13,03, 13.18.
lA Debtor-Creditor Law (Matthew Bender), ch 16, Fair Credit Reporting § 16.05.

Annotations:
Application of Equitable Estoppel AgainstNonsignatoly to Compel Arbitration Utder Federal Law. 43 ALR Fed 2d

275.
Enforcement of Arbitration Agreement Contained in Real Estate Contract by or Against Nonsignatory Under State

Law. 10 ALR6th 669.
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Texts:
7 Banking Law (Matthew Bender), ch 156, Real Estate SettIement Procedures Act §§ 156.02-156.05, 156.08, 156. ,

9 Banking Law (Matthew Bender), ch 171, Applicatiorn Process § 171.05.
10 Banking Law (Matthew Bender), ch 174, Consunmiation § 174.06.
10 Banking Law (Matthew Bender), ch 175, Loan Repayment § 175.04.
10 Banking Law (Matthew Bender), ch 175, Loan Repayment § 175,04.

Law Review Articles:
Kolak; Zalettski; Cubita. RESPA: The Changing Landscape. 58 Bus Law 1259, May 2003.

Abboud. GIover v. Standard Federal Bank: the Eighth Circuit gives proper deference to regulatory interpretation and
upholds the principles of Rule 23 in denying class certification of a RESPA claim. 37 Creighton L Rev 343, February

2004,

Emerging Issues Analysis

Robert M. Jaivorski on Back to the Future witli the Mortgage Reform and Araf.i-Predatory Lend'uig Act (Part of

Dodd-Frank)
Robert M. Jaworski analyzes the Mortgage Reform and Anti-Predatory Lcnding Act (in Dodd-Fraril: Act), includ-

ing the significant changes that it makes to the Truth in Lending Act (e.g., incentives for qualified mortgages, an-
ti-steering prohibitions, defenses to foreclosure, disclosure & servicing requirements, & appraisal-related rules) and
RESPA (e.g., changes to rales re: qualified written requests); and what this reform suggests about ttie future.

Interpretive Notes and Decisions:
1. Generally 2. Applicability 3. Linntation of actions 4. Collateral estoppel; res jodicata 5. Arbitration 6. Private right

of action 7. Class actions S. Relationship with bankruptcy 9. Daniages 10. Required notices and responses; timeliness

1. Generaliy
While borrowers argued on appeal that fact issue existed with respect to whether fee charged by lender for payoff

statement requested pnrsuant to Real Estate Settlement Procedures Act (RESPA), 12 USCS § 2605, was reasonable, that

argument was not raised prior to when judgment that was entered against them and was not part of appeal; because,

pursuant to Fed. R. Civ. P. 59(e), this issue was never properly raised in district court and that court did not address it,

appellate court declined to address it for first time on appeal. Watt v GMAC Mortg. Corp, (2006, CAS Ark) 457 F3d

781.
between consumer's claim that mortgage corporation improperlyl overlatl fi puaaaaBecause there was potent

charged Idnt feesinviolation of Truth in Lending Act and consumer's claims underReal Estate-Settlement Procedures

Act (RESPA), 12 USCS §§ 2601 et seq., at minimum with respeet to whether corporation refunded adntitted $ 5.00

overcharge in compliance with RESPA, 12 USCS § 2605(e)(2)(A), and possibly also with respect to "Attorney Out-

sourcing Fees" and "Unpaid Other Fees" that corporation charged consumer, corporation's niotion for summary judg-
ment on consumer's RESPA claim was granted without prejudice, subject to being renewed upon completion of discov-

ery. Mazzei v Money Store (2004, SD NY) 349 F SuPp 2d 651.

Where borrowers failed to state claim regarding alleged violations of loaii servicing provisions of Real Estate Set-

tlement Procedures Act (RBSPA),12 USCS § 2605, by mortgage conipanies, and bonowers had already atnended their
that it would be both futile

complaint twice, no further amendment tmder Fed R. Civ. P. 15(a) was perntitted o 7^ 400
.

and inequitable. Jortes v ABN AMRO Mortg. Group, fnc. (2008, ED Pa) 551 F Supp -

In action in which borrowers aIIeged that lender itnproperly conducted initial escrow analysis and failed to provide
tax estimate that realistically estimated annual property taxes for home, borrowers failed to state claim for violation of

12 USCS § 2605(g)
because borrowers did not assert facts supporting allegation that lender failcd to make timely es-

crow payments. Sarsfield v Citimortgage, lnc. (2009,114D Pa) 667 F Supp 2d 461.
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As loan servicer was not named party and lender was not loan servicer subject to suit under Real Bstate Settlement
Practices Act (RESPA), summary judgment in favor of lender was appropriate on RESPA count. Madera v Ameriquest

Mortg. Co. (In re Madera) (2007, BC ED Pa) 363 BR 718.

Unpublished Opinions
Unpublislied: Complaint asserting allegations of violations of Real Bstate Settlement Procedures Act (RESPA),

under 12 USCS §§ 2603,2604,2605, and 2609, was properly dismissed for failure to state claim because facts alleged

in complaint did not implicate provisions cited, or were too conclusory to meet even liberal Fed. R. Civ. P. 12(b)(6)

standard. Johnson v Wash. Mut. Bank, F.A. (2007, CA2) 216 Fed Appx 64.

2. Applicability

Borrowers failed to state claim for relief under Real Estate Settlement Procedures Act (RESPA), 12 USCS §§

2601-2617, because while 12 USCS § 2605 imposed duty on lenders to provide certain statements in response to bor-

rower requests, such statements were not enumerated among those for which statute prohibited fee charges. Watt v

GMAC Mortg. Corp. (2006, CA8 Ark) 457 F3d 781.

Borrowers' complaint atleging violations of 12 USCS § 2605 failed to state claim because entity that eoIIected its

tnortgage payments, which turned out to be operating illegal Ponzi scheme, did not fit loan setvicer definition under 12

USCS § 2605(i)(2)-(3). Jones v ABNAMRO Mortg. Graup, Inc. (2010, CA3 Pa) 606 F3d 119,

Borrower's counterclaim alleging violation of 12 USCS § 2605(e)(1)(A) must fail, even though his counsel's request

for inforniation relathig to loan was not responded to, where letter just sought information about validity of loan and
mortgage documents, maldng no inquiry as to account balance or credit for payments, because request did not relate to

"servicing' of loan within meaning of statute. Ma'Equity, lnc, v Naeenr (2000, ND 111) 118 F Supp 2d 885.

In action brought by plaintiff, whose ex-husband forged note and mortgage on plaintiffs home, against various de-
fendants who were involved with securing note and mortgage, claim under 12 USCS § 2605, Real Estate Settlement

Procedures Act, was dismissed where complaint showed that plaintiff had been provided with required servicing dis-

closures at time loan applications were made. Welch v Centex Horne Equiry Co., I,L,C. (2004, DC Kan) 323 F Supp 2d

1087.

Although 12 USCS § 2605 provided for private right of action, § 26D5 was limited to lender's obligation to notify
borrower if there was any possibility that loan could have been assigned, sold, or transferred, and lender's obligation to
pay atry taxes or insurance if funds had been placed in escrow with lender for that purpose; 12 USCS § 2605 did not,

however, impose upon creditor or lessor duty to disclose upon homeowner HUD SettIen'ient Statetnent; because there
was no allegation by homeowner, nor evidence to support such claim, that mortgage broker or loaaofficer either trans-
ferred, or intended to transfer, assign, or seil homeowner's loan to another lender without notice in violation of 12 USCS

§ 2605, mortgage broker and loan ofEcer were entitled to judgment as matter of law as to homeowner's 12 USCS § 2605

claim. Sanborn v Am. Lending Network (2007, DC Utah) 506 F Supp 2d 917.

Company's motion todismi6s property owners' claims for violation of Real Estate Settlement Procedures Act

(RESPA), 12 USCS §§ 2601 et seq., was granted because property ownets did not identify provisions of RESPA that

company allegedly violated, property owners did not alleged that company was loan servicer tinder 12 USCS § 2605,

and court u^as not required to guess as to manner in wlrich company's conduct allegedly violated RESPA. Izenberg v

ETS Seros., LLC (2008, CD Cal) 589 F Supp 2d 1193.

An email exchange between plaintiffs attorney and third party was not qualified written request under plain mean-
ing of Real Estate Settlement Procedmtrs Act; statute's requirements that qualified request be made iu writing, include
full name and account nutnber of borrower or othetwise enable servicer to identify borrower, and be received by credi-

tor, were noticeably l.acking in plaintiffs email to third party. Gorharn-Dimaggio v Countrywide Home Loans, Inc.

(2008, ND NY) 592 F Supp 2d 283.

Borrower failed to sufficiently plead claims under Real Fstate 8ettlement Procedures Act against lender and ser-

vicer because there was no private civil remedy under 12 USCS § 2604(c) for failure to provide good faith estimate and

he failed to provide specific facts to meet requirements for alleging violations of 12 USCS § 2605. Detino v Platinum

Cmty. Bank (2009, SD Cal) 628 F Supp 2d 1226.
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Borrowef s 12 USCS § 2605 claim against lender was dismissed where borrower had not alleged that lender was

either lender or loan servicer to whom requirements of § 2605 applied, but had merely alleged that he was not certain
exactly which of defendants was actually servicer of his loan at any given fime.

Lingad v IndyMac Fed. Bank (2010, ED

Cal) 682 F Supp 2d 1142.
Originating lender was entitled to dismissal of claim of alleged denial of qualified written request (QWR) under 12

USCS § 2605; refinancing borrowers failed to allege that QWR was sent to lender and that lender was actually loan ser-

vicer under 12 USCS § 2605(i). Santos v U.S. Bank N.A. (2010, ED Cal) 716 F Supp 2d 970, dismd (2010, ED Cal)

2010 US Dist LEXIS 88903, request den, costs/fees proceeding (2010, ED Cal) 2010 US Dist LEXIS 8890I.

Debtors had stated actionable claim under RESPA because loan servicing company had failed to explain why it

could not produce certain docunients that had been requested by debtors.
Price v America's Servicing Co. (In re Price)

(2009, BC ED Ark) 403 BR 775.
Where banlavptcy debtor alleged that mortgage loan servicer charged unautliorized late fees, ndsapplied payments,

and failed to credit payments of interest, principal, and escrow charges, debtor failed to allege any violation of Real Es-

tate Settlement Procedures Act (RESPA), 12 USCS §§ 2601 et seq.; debtor failed to identify any requirement of 12

USCS § 2605
which servicer violated, such as nondisclosure or inaction, and allegations that servicer niismanaged

mortgage account did not allege violation of
RESPA. Jacques v U.S. Bank N.A. (In re Jacques) (2009, BC ED NY) 416

BR 63.

Unpublished Opinions

Unpublished: Sutnmary judgment under Fed. R. Civ. P. 56(c) was properly granted because borrower failed to

make allegations against loan servicer concerning alleged violations of 12 USCS § 2605, part of Real Estate Settlement

Procedutzs Act, and Act did not provide for liability for related companies of servicer. IdcCarley v KPMG Int't (2008,

CAII Ala) 2008 US App LEXIS 19733.

3. Lintitation of actions
In case in which pro se homeowner alleged that three inortgage lenders did not provide thnely notice of transfer of

servicing of his mortgage loan as required by 12 USCS § 2605(b), lenders' motion for summary judgment was granted

since homeowner's claim was barred by three-year llmitations period in 12 USCS § 2614; violation of 15-day rule oc-

curred in 1995 and homeowner did not sue unti12005, Williams v Counbyinide Hon2e Loans, Inc. (2007, SD Tex) 504 F

Su.pp Zd 176, affd (2008, CA5 Tex) 269 Fed Appx 523 and (aiticized in Wentz v Saxon Mortg. (In re Wentz) (2008, BC

SD Ohio) 393 BR 545).

Where mortgagors sued mortgagee, asserting claims under Real Bstate Settlement Practices Act (RESPA), 12

USCS §§ 2601 et seq., Fair Debt Collection Practices Act, 15 USCS §§ 1692e,1692(f), and Utah Mortgage Lending and

Servicing Act, Utah Code Ann. §§ 70D-1-1 through 70D-1-21, sununary judgnment was granted to mortgagee as July

2002 $ 3,098.76 payment was in accord and satisfaction of pre-July 2002 dispute, and there was no dispute that mort-
gagors failed to properly make many payments thereafter; though they claimed that their $ 500 monthly payments were
more than sufficient to cover fixed montldy payment of $ 419.92, mortgagors had fundamental niisunderstanding of
their obligations under mortgage, particularly as to escrow funds. Moreover, their claims, at least with respect to RES-

PA, were barred pursuant to 12 USCS § 2614 by tbree-year statute of liniitations. Cook v Chase Manhattan Mortg.

Corp. (2007, DC Utah) 509 F Supp 2d 986, affd (2007, CA10) 256 Fed Appx 223.

Although borrowers' RESPA claim governing disclosure requirements under 12 USCS § 2605 was not baried by

three-year limitations period of 12 USCS § 2614, borroweis had to explain why their claims under 12 USCS §§ 2607

and 2608 were not barred by one-year limitations period of § 2614. Kelley v Mortgage Elec, Registralion Sys. (2009,

ND Cal) 642 F Supp 2d 1048.

Piaintiffs' cause of action for alleged violaflon of 12 USCS § 2605 was barred by three year statute of Iimitations set

forth in 12 USCS § 2614 because plaintiffs received notice of assignment by November 2001 and did not file their law-

suit until Apri12006. Poskin v TD Banknortfy N.A. (2009, WD Pa) 687 F Supp 2d 530.

Mortgage corporation was entitled to Fed. R. Civ, P. 12(b)(6) dismissal of borrower's action, which was related to

residential mortgage loan transaetion and which arose after notice of default and election to sell had been recorded;
eomplaint lacked sufrcient allegations of transfer of borrower's loan for purposes of 12 USCS § 2605(b) and that such

transfer fell within three-year limitations period under 12
USCS § 2614. Saldaie v Wilshire Credit Corp. (2010, ED Cal)
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2010 US Dist LEXIS 21034, complaint dismd, in part, judgment entered (2010, ED Cal) 2010 US Dist LEXIS 28220,

complaint dismd, in part, judgment entered (2010, ED Cal) 686 F Supp 2d 1051.

Mortgagors' claims, which was apparently brought under 12 USCS § 2605 against law firm and others, was

time-barred where claims were filed more than three years after alleged violations occun-ed. Weingartner v Chase Honte

Fin., LLC (2010, DC Nev) 702 F Supp 2d 1276.

Borrower's claim that lender failed to respond to borrower's qualified written request by acknowledging'rt witliin

twenty days and responding within sixty days as required by 12 USCS § 2605(e) was subject to three-year statute of

liniitations under 12 USCS § 2614, Gehnwn v Argent Mortg. Co. LLC (2010, ED Pa) 726 F Supp 2d 533.

Chapter 13 debtors' elaims agaiast mortgagee arising out of refinancing transaction that were predicated on alleged

violations of Truth in Lending Act, 15 USCS §§ 1601 et seq.; Massachusetts Consumer Credit Cost Disclosure Act,

Mass. Gen. Laws ch. 140D, § I et seq.; Real Estate Settlement Procedures Act, Mass. Gen. Laws ch. 183, § 63; 12

USCS § 2605; Massachusetts consumer protection statute, Mass. Gen. Laws ch. 93A; and common law arose at time of
refinancing; to extent that debtors relied on "continuing violation" theory with respect to refinancing claims, that argu-

ment was inconsistent with binding First Circuit case law. Robert v Household Fin. Cwp. I1(In re Robert) (2010, BC

DC Mass) 432 BR 464.

4. Collateral estoppel; res judicata

Debtor was not barred by Rooker-Feldman doctrine, res judicata, or collateral estoppel frotn bringing claims
against loan servicer, alleging violations of Real Estate Settletnent Procedures Act, 12 USCS § 2605; claims raised did

not compromise integrity of state court foreclosurejudgment obtained by mortgage lender, claims were personal against
servieer and could not have been raised in response to mortgage foreclosure action brougln by mortgage lender in state
court, and claims did iaot involve issues that were part of mortgage foreclosure proceeding brought by mortgage lender
in state court, nor were issues actually lltigated in proceeding or essential to foreelosure judgment. Faust v Deutsche

Bank Nat2 Trust Co. (In re Faust) (2006, BC ED Pa) 353 BR 94.

Debtors' claim under RESPA was not barred by res judicata doctrine where it was not until after debtors filed

bankruptcy that they requested information that by 12 USCS § 2605(e) they were entitled to receive; thus, debtors could

not have raised their RESPA cause of action during state court foreclosure action because it did not exist at that time.

Sanchez Rodriguez v R&G Mortg. Cotp. (In re Sanchez Rodriguez) (2007, BC DC Puerto Rico) 377 BR 1.

Unpublished Opinions

Unpublished: In case brought under 12 USCS § 2605(e) in which home owner appealed district court's entry of
summary judgment in favor of loan servicer, owner had not shown that there was genuine issue of material fact as to
whetlier his loan was in default wlten foreclosure complaint was filed in early 2007; in his response to servicer's motion
for summary judgment and his motion for reconsideration, he merely asserted that he paid amount sufficient to resolve
escrow deficiency reflected in March escrow statement, but as district court and even owner himself noted, his Septem-
ber escrow statement showed that defrciencyincreasedagain in late 2006. Sellers v GMAC Mortg. Group, Inc, (2008,

CA11 Fla) 2008 US App LEXIS 22700.

5. Arbitration

Where mortgagors, liusband and wife, asserted claiuns against businesses under Real Estate Settlement Procedures

Act, at 12 USCS § 2605, based on businesses' role as servicers of protnissory note executed by husband, clainis of both
mortgagors related to note and/or relationships that resnlted from note and thus were subject to broad, mandatory, bind-
ing at'bitration clause in note; doctrine of equitable estopple barred wife, who had not signed note, from asserting claims
related to note and, at same time, avoiding burdens imposed by note. BZinco v Green Tree Servicing LLC (2005, CAIT

Fla) 400 F3d 1308, 18 FLW Fed C 248.

Where mottgagors, husband and wife, asserted claims against businesses under Real Estate Settlement Procedures

Act, at 12 USCS § 2605, based on businesses' role as servicers of promissory note executed by husband, even though
businesses were not signatories to note, they could invoke mandatory, binding arbitration clause in note; because mort-
gagors' claims derived from "relationship" that "result[ed] from" note (i.e., loan servicing), arbitration clause easily en-

compasses both businesses as alleged servicers of note. Bllnco v Green Tree Servicing LLC (2005, CAII Fla) 400 F3d

1308,18 FLW Fed C 248.
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6. Private right of action

In Real Estate Settlement Procedures Act (RESPA) case, district court entry of judgment against two homeowners
was affitmed because their cause of action arose under § 10 of RESPA, 12 USCS § 2609, which did not provide for pri-

vate right of action, not § 6 of RESPA, 12 USCS § 2605, as argued by homeowners. Hardy v Regions Mortg., Inc.

(2006, CAII Ala) 449 F3d 1357, 19 FLW Fed C 575,

Claims brought by homeowner against mortgage company under Real Estate Settlement Procedure Act (RESPA),

12 USCS §§ 2601 et seq., were batred because RESPA did not provide private right of action under 12 USCS § 2609

and homeowner failed to show any actual damage as required by 12 USCS § 2605, Byed v Homecornings Fin. Network

(2005 ND Id!) 407 F Supp 2d 937 (criticized in Barany-Snyder v Weiner (2007, ND Ohio) 2007 US Dist LSXIS 5137).

In action in which borrowers alleged that lender failed to properly conduct escrow account analysis to determine
amount that they were required to deposit into their escrow account in violation of 24 CFR § 3500.17(c)(2) and that

lender violated 24 CFR § 3500.17(g)(1)(i) by failing to provide initial escrow account statement providing reasonable
estimate of taxes, insurance premiums, and other charges that lender should have reasonably anticipated, borrowers
failed to state claim under Real Estate Settlement Procedures Act because § 3500.17(c)(2) and (g)(1)(i) related to 12

USCS § 2609, which did not confer private right of action, and borrowers did not explain how alleged violations of reg-

ulations related to their private right of action under 12 USCS § 2605. Sarsfield v Ciiimortgage, Inc. (2009, MD Pa) 667

F Supp 2d 461.

Borrowers' claim nnder Real Estate Settlement Procedures Act, 12 USCS § 2605, failed on motion to dismiss be-

cause there was no private right of action under tltat section; however, claim brought under 12 USCS § 2607 remained

because borrowers alleged that defendants received kickbacks in course of refinancing and that provision specifically

addressed private remedies. Urbina v Hoineview Lending, Inc. (2009, DC Nev) 681 F Supp 2d 1254.

Mortgagor's 12 USCS § 2605 claim against mortgagee's assignee was dismissed wbere coniplaint failed to allege
that assignee was loan servicer, that any written correspondence concetned servicing of mortgagor's loan, or that he had

sufferedactual damages. Jensen v Quality Loan Serv. Corp (2010, ED,CaI) 702 F Supp 2d 1183, motion gr, dismd

(2010, ED Cal) 2010 US Dist LEXIS 72393.

Borrower's claim under 12 USCS § 2605 against inortgage assignees was dismissed where contplaint did not allege

any basis for claim under that section. Bittinger v Wells Fargo Bank NA (2010, SD Tex) 744 F Supp 2d 619.

Chapter 13 debtor and trustee stated sufficient claims for private civil right of action under 12 USCS § 2605, part of

Real Estate Settlement Procedures Act (RESPA), 12 USCS § 2601 et seq., against creditor, in its capacity as servicer of

federally related mortgage loan; trustee was agent of debtor. Miller v Anaeriquest Mortg. Co. (In re Laskowski) (2008,

BC ND Ind) 384 BR 518.

Unpublished Opinions

Unpublished; Whileplaintiff daughter argned she assumed her mother's mortgage, she was never added to loan,
depriving her of standing to bring claimsupder Fair Debt C4llectionPractices Act,15 USCS §§ 1692c-g; 1692j, Real

Estate and Settleinent Procedure Act, 12 USCS § 2605(f), Ttvtb in Lending Act,15 USCS § 1640(a), and 815 ILCS

505(1(e) of IIlinois Consumer Fraud and Deceptive Business Practices Act against defendant mortgagee; thus, her
claims were subject to distnissal for lack of stand"nig, for failure to state claini under 28 USCS § 1915(e)(2)(B)(ii).

Johnson v Ocwen. Loan Servicin.g (2010, CAII Fla) 2010 US App LEXIS 5339.

Unpublished: Thera was no private right of action for violation of 12 USCS § 2604(c) and borrower did not alleged

enough facts to suggest, raise reasonable expectation of, or render plausible claims brought under either 12 USCS §§

2607 or 2605(e). Frazile v EMC Mortg. Corp. (2010, CAII Fta) 2010 US App LEXIS 11931.

7. Class actions

In action alleging that bank had violated 12 USCS § 2605(g), part of Real Estate Settlement Procedures Act, puta-

tive class, at least arguendo, met typicality requirements of Fed. R. Civ. P. 23(a); those requirements were related to

commonality requirement, and bank's argutnents with respect to each revealed no meaningful differences. Hyderi v

i 3ash. Muf. Bank PA (2006, ND Ili) 235 FRD 390.

In action alleging that bank had violated 12 USCS § 2605(g) class cettification under Fed. R. Civ. P. 23(b)(3) was

inappropriate because class proceedings would at niost setUe limited slice of litigation, and litiga5on would likely re-
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quire substantial individualized proceedings to resolve class members' claims; thus, proposed class issues were not
shown to predominate over those individualized issues that likely would need to be resolved.

Hyderi v Wash. Mut.

Bank, FA (2006,ND 112) 235 FRD 390.

In action alleging that bank liad violated 12 USCS § 2605(g) class certification under Fed. R. Civ. P. 23(b)(3) was

inappropriate because availability of effective alternative to class action device and problems inherent in conducting
hundreds of follow-on procedures means that class action was not superior; availability of statutory damages, plus all
actual damages, plus all reasonable attomeys fees and costs, provided substantial incenflve for individual suits.

Hyderi v

Wash. Mat. Bank, PA (2006, ND 111) 235 FRD 390.

In borrowers' action alleging that bank had violated 72 USCS § 2605(g) class certification under Fed. R. Civ. P.

23(b)(3)
was inappropriate becanse likely administrability problems involved in proposed class action were extensive

and real, and putative efficiency gains were fimitad; there was substantial chance that court would be enmeshed in
lengthy individualized proceedings litigafing mental anguish of temporarily having lender-placed home insLnance, in
which expenditure of judicial resources would be geometrically greater than resources needed to lltigate threshold legal

question nnderlying borrowers' class proposal. Hyderi v Wash. Mut. Bank, FA (2006, ND 111) 235 FRD 390.

In action against bank aIleging violations of 12 USCS § 2605(g), part of Real Estate Settlement Procedures Act

(RESPA), putative class satisfied commonality requirements of Fed. R. Civ. P. 23(a); at minimnm, claims shared oorn-

mon allegation that bank's alleged policy, consisting of not paying insurance bills out of borrower's escrow account un-

less it received bill from insurer, violated RESPA. Hyderi v i47ash Mut. Bank, FA (2006, ND Ili) 235 FRD 390.

In action alleging violations of 12 USCS § 2605(g), putaGve class satisfied numerosity requirements of Fed. R. Civ.

P. 23(a);
it was comprised of nearly one thousand persons who had properties in Illinois, but were not necessarily resi-

dents of Illinois, makingjoinder inlpracticable.
Hyderi v Wash. Mut. Bank, FA (2006, ND 1I1) 235 FRD 390.

In borrowers' putative class action alleging violations of 12 USCS § 2605(G), named plaintiffs and their counsel

were adequate class representatives under Fed. R. Civ. P. 23(a)(4); there was no challenge to counsel, and borrowers

passed this undemanding hurdle because they bad at least sonie knowledge concerning their claims and they traveled to

be deposed. Hyderi v Wash. Mut. Bank, FA (2006, ND Itl) 235 FRD 390.

In action alleging that bank had violated 12 USCS § 2605(g) class cerufication under Fed. R. Civ. P. 23(b)(2) was

inappropriate because damages rather than injunctive relief fornted crnx of action; borrowers sought statutoty damages
and also requested individualized follow-on procedures to prove up consequential and other damages, including putative

claims for emotional distress, higbly plaintiff-specific issue.
Hyderi v Wash. Mut. Bank, FA (2006, ND Itl) 235 FRD

390. .

8. Relationship with baukruptcy

Creditor mortgage lender's argument that it had no rights against Chaptar 13 debtors until escrow expenses were

paid, as they became due as provided in 12 USCS § 2605(g), ignored terms of loan documents; there was right to

pre-petition escrow payments each time debtors failed to make payment and it was "claim" against debtors,
Campbelt v

Countrywide Hame Laans, Inc. (2008, CA5 Tex) 545 F3d 348.

Disnict court reversed bankruptcy court's judgment finding that mortgage company violated debtor's rights under

12 USCS § 2605
when it placed payments debtor made on promissory note into special escrow account after debtor

sougltt protection under Chapter 13 of B ankruptcy Code. Court found tltat 11 USCS § 502 governed process wliich

bankruptcy oontt had to use to determine propriety of claims and resolve disputes, and that process trutnped alternative

remedial procedure found in RESPA.
Anteviquest Mortg. Co. v Nosek (In re Nosek) (2006, DC Mass) 354 BR 331 (criti-

cizxd in Hodland v EMC Mortg. Corp. (In re Hotland) (2007, BC DC Mass) 374 BR 409) and (criticized in Payne v

Mortg. Elec. Registration Sys., Inc. (In re Payne) (2008, BC DC Kan)
387BR 614).

Even though banlavptcy debtors niade only minimal payments on their mortgage debt, debtors were entitled to re-
duction in mortgage creditor's claim by way of recoupment based on creditor's violation of Real Estate Settlement Pro-
eedures Act by failing to coTrect debtors' aceount and failing to respond to debtors' repeated requests for explanation of
why dreir account was deemed to be in default; thus, creditor was not entitled to claim amount of payrnent wltich was
not credited, escrow charges for instuance which debtors actualiy maintained, and all late charges, attorney fees, and

costs, and creditor was liable for debtors' attotney fees and costs,
In re Thompson (2006, BC ED Wis) 350 BR 842.

A-206



Page 14

12 USCS § 2605

Allegations of violatiens of Real Estate SettIement and Procedures Act (RESPA), 12 USCS §§ 2601 et seq., brought

by Chapter 13 debtors, could not be distnissed on pleadings because, from review of complaint itself, it was not possible
to determine whether loan servicer fully responded to debtors' qualified written request for loan informaGon in compli-

ance with 12 USCS § 2605, part of RESPA. Hopkins v First NLC Fin. Servs. (In re Hopldns) (2007, BC ED Pa) 372 BR

734.
that mortgage company violated 12 USCS § 2605 wben it failed

inlleil' ggm as c aBankruptcy court fomul that debtor
to respond to written request she sent company, seeking information about amount she owed on debt, was not preempt-
ed by Battkruptey Code; although court denied mortgage company's motion to dismiss debtor's claim, it required debtor

Mortg. Corp. (In relHolland) (2007, BC DCmpIvlass) 374 BR 409pond

to her request caused her injury. Hoiland v EMC

Where Chapter 13 debtors alleged that niortgagee violated 12 USCS § 2605(e)(2) by failing to timely respond to
qualified written request, claim was not preempted by 11 USCS § 502 because two statutes were not in it'reconcilahle

conflict and •ntformational gathering provisions of 12 USCS § 2605 complemented Bankruptcy Code and Bankruptcy

Rules. Figard v PHH Mortg. Corp. (In re Figard) (2008, BC WD Pa) 382 BR 695.

Chapter 13 trustee acted as agent of debtor in role of disbursing agent (collecting plan paymentsfiom debtor and
distributing funds to creditors in accordance with chapter 13 plan) and in role of final reporter to conrt; trustee was thus

authorized to send "qualified written request" to debtor's loan servicer under
12 USCS § 2605(e)(1)(B). Miller v

Am.eriquest Mortg. Co. (In re Laskowski) (2008, BC ND Bad) 384 BR 518.

'Vhere Chapter 13 debtors' mortgage lender misapplied paytnents, failed to correct its mistakes, and then repeatedly
tried to coIlect payments from debtors that were not owed, prelitninary injunetion was issued against lender pursuant to

Fed. R. Civ. P. 65
because debtors were likely to prevail on merits of their case; lender's response to debtors' qualified

writtenrequest was inadequate under Real Estate Settlement and Procedures Act, 12
USCS § 2605. Moffitt v America's

Servicing Co. (In re Moffitt) (2008, BC ED Ark) 390 BR 368.
LLC that serviced mortgage on home that was owned by former Chapter 13 debtors was awarded summary judg-

ment on debtois' claim that LLC violated 12 USCS § 2605(g) when it paid assessments on debtors' home which it re-

ceived from tax authorities; although there was waiver in place between debtors and LLC from time mortgage loan was
originated, pursuant to which parties agreed there would be no procedure in place for escrow of taxes in connection with
loan, parties had agreed that waiver could become null and void at LLC's option if debtors were in defaalt on their loan.

Thrash v Ocwen Loan Servicing, LLC (In reThrasla.) (2010, BC ND Tex) 433 BR 585.

Unpublished Opinions
Unpublished: Cross-motions for summary judgment in Chapter 13 debtor's claim that creditor breached its implied

duty of good faith and fair dealing and breached its duty under 12 USCS § 2605(e) were core matters under 28 USCS §

157(b);
debtor's claims were integrally related to proof of claim that creditor filed regarding niortgage debt, and debtor's

objeetion to claim was awaiting outcome ofadversary proceeding.
Coleman v Counlrywide Honee Loans, hac: (In re

Coleinan) (2009, BC DC Dist Cal) 2009 Bankr LEXIS 4401.

9. Damages
Mortgagor is not entitled to recover damages for personal injury or eeononiie loss for mortgagee's failure to comply

with provisions of 12 USCS § 2605, because (1) § 2605 is not broad consumer protection stauite but is intended only to

streatnline real estate set8ement procedtres, authorizing pecuniary daniages flowing from failure to follow them, and
(2) mortgagor has not provided any evidence that he intended to refinance or sell his home or that he was denied such

F Supp
opporhmities as result of mortgagee's violations. Katz v Dime Sav. Bank, •Sand B.(^19B7w, eWD ^^^ei• v

EMC Mo0v igage
cized in Johnstone v Bank of Am., N.A. (2001, ND Il1)173 F Supp
Corp. (2002, 5th Dist) 103 Cat.4pp 4th 1125,127 Cal Rptr 2d 685, 2002 CDOS 11451, 2002

Daily Journal DAR

13287) and (criticized in Wright v Litton
Loan Servicing LP (2006, ED Fa) 2006 US Dist LEXIS 15691) and (criticized

in McLean v GMAC Mortg. Corp. (2008, SD Fla) 2008 US Dist LEXIS 36143).

Bonrower could recover actual damages for emotional distress restilting from lender's violations of 12
USCS §

2605(e)(3). Joluutone v Bank ofAna., N.A. (2001, NDTll) 173 F Supp 2d 809.

Debtors sufficiently stated claim against loan servicing company for violating 12
USCS § 2605(e) by alleging that

servicing company did not respond to written requests that it cease sending mortgage statements to debtors following
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their Chapter 7 banlo•uptcy discharge and by also alleging that servicing company continued to send statements and re-
ported delinquent payments to credit bureaus; debtors sufficiently pled actual damages where they claimed that they

were unable to obtain fmancing as result of negative credit ratings. Hutchinson v Del. Sav, Bank FSB (200( DCNJ)

410 F Supp 2d 374.

Borrower's claim for failure to give sufficient notice of loan transfer under contract and under provisions of 12

USCS § 2605, failed because borrower failed to provide any evidence that he suffered any injury of any nature with
respect to failure of notification for which defendant mortgage company would have been responsible. Spencer v

Hutchens (2006, MD NC) 471 F Supp 2d 548, costslfees proceeding, judgment entered (2006, MD NC) 2006 US Dist

LEXIS 83784.

Because taxes and property insurance were fimely paid, there were no damages and clahn under 12 USCS § 2605(f)

failed. Reese v JPMorgan Chase & Co. (2009, SD Fla) 22 FLW Fed D 81.

Homeowner failed to state claim under Real Estate Settlement Procedures Act because he failed to allege any pecu-

niary loss attributable to violation under 12 US'CS § 2605. Allen v United Fin. Mortg. Corp. (2009, ND Cal) 660 F Supp

2d 1089.

Punitive damages are not authorized by Real Estate Settlement Procedures Act (RESPA), 12 USCS §§ 2601 et seq.;

only 12 USCS §§ 2605, 2607 and 2608 contain private rights of action, and none of these authorize punitive damages.

Sarsfield v Citiniartgage, Inc. (2009, MD Pa) 667 F Supp 2d 461.

Borrower's cla'nn under Real Estate Sett[ement Procedures Act (RESPA), 12 USCS § 2607, was barred by one year

limitation period of 12 USCS § 2614; however, although RESPA claim under 12 USCS § 2605 was timely, borrower

failed to allege damages. Garcia v 117achovia Mortg. Corp. (2009, CD Cal) 676 F Supp 2d 895 (critieized in Valdez v

Anterica's Wholesale Lender (2009, ND Cal) 2009 US Dist LEXIS 118241),

Pursuant to 12 USCS § 2605(1) and La. Rev. Stat. Ann. § 51:1409, because plaintiff mortgagor had not demonstrat-

ed any cognizable injury arising firom 2008 Broker Price Opinion (BPO) fee, she had not carried her burden on defend-

ant mortgagee's motion for sununary judgntent. Fitch v Wells Fargo Bank, N.A. (2010, ED La) 423 BR 630.

Lender was not entitled to Fed. R. Civ. P. 12(b)(6) disniissal of borrower's claim for violation of 12 USCS § 2605;

although borrower did not allege details of how any RESPA violation caused pecuniary loss, borrower sufficiently al-
leged actual damages and asserted need for discovery before stating amount of loss caused by violations. Agustin v PNC

Fin. Servs. Group (2010, DCHawaii) 707 F Supp 2d 1080.

Borrowers' 12 USCS § 2605 claim against lender was dismissed where borrowers failed to sufficiently allege actual

damages. Sullivan v JP Morgan Cltase Bank, NA (2010, ED Cal) 725 F Supp 2d 1087, dismd, in part, remanded (2010,

ED Cal) 2010 US Dist LEXIS 97571.

Although boirower had sufficiently alleged violation of Real Estate Settletnent Procedures Act, 12 USCS §§ 2605

et seq., by alleging that he had sent qualiffed written request to successor bank and that bank and others involved in loan
transaction had failed to respond, claim was dismissed where botinwer had not alleged any specific damages. Rosenfeld

v JPMorgan Chase Bank, N.A. (2010, ND Cal) 732 F Supp 2d 952 (criticized in Rundgren v WasFz Mut.Bank, F.A.

(2010, DC Hawaii) 2010 US Dist LEXIS 126803).

Loan servicer was entitled to Fed. R. Civ. P. 12(b)(6) dismissal of claim for violation of 12 USCS § 2605(e); com-

plaint failed to plead or idendfy viable or legitintate qualified written request, and it failed to allege any identifiable

damages attributable to RESPA violation. Hamilton v Bartk of Blue Valley (2010, ED Cal) 746 F Supp 2d 1160.

Debtors' mortgagee, which improperly assessed additional late fees and charges and failed to credit debtors for
payments made cltuing their plan in vioLation of automatic stay under 11 USCS § 362, and failed to respond to qualified

written request in violation of 12 USCS § 2605, was assessed actual aud punitive damages. Payne v Mortg. Elec. Regis-

tration Sys., Inc. (In re Payne) (2008, BC DC Kan) 387 BR 614.

Debtors' recovery of damages and attorney's fees for persistent, but minor errors in calculation by creditor mortga-

gee under 12 USCS § 2605(f) was liniited to $ 3,500 in attomey's fees. In re Fitch (2008, BC ED La) 390 BR 834.

Unpubl98hed Opinions
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Unpublished: Loan servicer was properly granted summary judgment on bonrowers' RBSPA claims under 12 USCS

§ 2605 because borrowers offered no competent evidence demonstrating that any of their alleged injuries, inc[uding

emotional distress, were caused by any RESPA violations by servicer. McLean v GMAC Ivtortg. Corp. (2010, CA1I

Fla) 2010 USApp LEXIS 20234.

10. Required notices and responses; timeliness

District court erred in refusing to allow borrower to amend his complaint to invoke 12 USCS § 2605(a), part of Re-

al Estate Settlement Procedures Act, against lender because borrower was entiiled to litigate his claim that lender failed
to comply with § 2605(a) as he alleged that he did not receive notice from lender that note was negotiable. Catencairtp v

CendantTimeshare Resort Group -- Consumer Finance, Inc. (2006, CA7 Wis) 471 F3d 780.

Lender was not eligible for safe harbor under 12 USCS § 2605(f)(4) because two letters sent by borrower constitut-

ed qualified written requests under RESPA since these letters set fotth specific informaflon requests, and thus, determi-
nation was required as to whether lender had investigated and responded to lettars and refrained from reporting borrow-

ers as delinquent to credit repotting bureaus. Catalan v G_MAC il'lortg. Corp. (2011, CA71l1) 629 F3d 676.

Loan servicer committed2 violations of 12 USCS § 2605(e)(2) as matter of Jaw, where mortgagors sent "qualifred
written requests" to servicer seeking to rectify alleged acconnt error on June 25, 1997 and August 26,1997, and servicer
admits it was unable to resolve matter until November 26, 1997, because servicer concedes that it failed to take action

within requisite 60-day titne period on either request. Rativlings v Dovenmuehle Mortg., Inc. (1999, MD Ala) 64 F Supp

2d 1156.

Where bank remedied interest rate and tnortgage account information within days of discovering mistake and be-

fore taxpayers brought snit, safe barbor provision in 12 USCS § 2605())(4) applied and bank was entitled to summary

judgment on taxpayers' Real Estate Settlement Procedures Act claim. United States v Vong (2007, DC Minn) 2007-I

USTC P 50521, 99AFTR 2d 2477.

Borrower could not pursue claim against niortgage refinancing lender under 12 USCS § 2605, part of Real Estate

Settlement Procedures Act,12 USCS §§ 2601 et seq.; borrower never made written request to lender as was required

under 12 USCS § 2605(e)(I )(A) to trigger lender's duty to provide information. Jefferies v Ameriquest Mortg. Co. (2008,

ED Pa) 543 F Supp 2d 368.

Soaowers failed to state claim regarding alleged violations of loan servicing requirements under Real Estate Set-

tlenient Procedures Act (RESPA), 12 USCS § 2605, by niortgage conrpanies because, while complaint alleged that
mortgage oompanies transferred seivicing to certain otlter entities, loan documents unequivocally natned mortgage
companies as loan servicers and there was no evidence of any transfer. Jones v ABNAMRO Mm7g. Group, Inc. (2005,

ED Pa) 551 F Supp 2d 400.

Borrowers failed to state claim regarding alleged violations of qualified written request (QWR) provisions under

Real Estate Settlement Procedures Act (RESPA), 12 USCS § 2605(e), by mortgage conipanies because borrowers failed
to allege that they sent any written correspondence to any of nioxtgage companies or that any correspondence met re-

quirenients of RESPA QWR. Jones v ABNAMRO Mortg. Group, Lac. (2008, ED Pa) 551 F Supp 2d 400.

Defendants, mortgagor and corporation, complied with Real Estate Settlement Procedures Act (RESPA) based on
two letters because (1) defendants' first letter, which was dated seventeen days after date of borrower's inquiry letter,

clearly fitlfilled defendants' obligation under 12 USCS § 2605(e)(1)(A) to acknowledge receipt of borrawer's letter
within twenty days; and (2) defendants' second ]etter, which was sent twenty-five days later, clearly fulfilled defendants'
obligation under § 2605(e)(2) because letter clearly provided reasons for which defendants believed account of borrow-
er was correct as detertnined by defendants, information requested by borrower, and telephone number of customer ser-
vice department which could have provided fmtber assisGVtce wit[iin sixty days. Mazzei v Money Store (2008, SD NY)

552 F Supp 2d 408.

Homeowners failed to state claim against loan seivicing company under 12 USCS § 2605(g) for failing to use es-

crowed funds to titnely pay their home insurance renewal preminm and causing policy to lapse because company as-
signed its duties to another loan servicer prior to expiration of payment deadline; under 24 CFR § 3500.17(k), prior to

expiration of deadline, company was not in default of its statutory obligations. Marks v Quicken Loans, Inc. (2008, SD

Ala) 561 F Supp 2d 1259.
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Mortgage loan servicing company prevailed as to mortgagor's Fair Debt Collection Practices Act (FDCPA), 15

USCS §§ 1692
et seq., claims because although it was "debt collector" for purposes of FDCPA, it had not atten-ipted to

collect mortgage debt, it had timely notified mortgagor that his account had been transferred to it for servicing as re-

quired by 12 USCS § 2605(b), complaint filed in state law foreclosure proceeding brought against mortgagor constituted

initial "communication" as defined in 13 USCS § 1692a(2), that complaint satisfied requ'sements of validation notice

under former 15 USCS § 1692g because it contained all of required notifications in conspicuous and straightforward
manner that would have been understood by least sophisticated consnmer, and FDCPA did not require company to send
additional validation noticejust because servicing of mortgage was transferred to it. Oppong v First Union Mortg. Corp.

(2008, ED Pa) 566 F Supp 2d 395.

Under 12 USCS § 2605(e)(2), lender did not have duty to respond to borrower who executed mortgage or occupants
who resided at mortgaged property because borrower never submitted written request to lender and occupants were not

borrowers. Morilus v Countrywide Home Loans, Inc. (2008, ED Pa) 651 F Supp 2d 292.

Because Bankruptcy Code and Rules cot4d not preempt another federal statute, and Code and Rules did not im-
pliedly repeal Real Estate Settletnetit Procedures Act (RESPA) since two did not confiict, bankruptcy court could not
choose to eoforce banktuptcy discovery rules by quashing debtors' Qualified Written Request as defined by

12 USCS §

2605(e)(2)(B); although appellant debtors could have obtained same information through provisions in FedR. Bankr.

P. 9014(c) as tln•ough RESPA, bankruptcy court could not arbitrarily enforce one over other. In re Conley v Cent.

Mortg. Co. (2009, ED Mich) 414 BR 157.

Borrower's claim that alleged loan servicer violated Real Estate Settlement Procedure Act by failing to respond to
qualified written request was dismissed wltere borrower failed to allege that he requested information related to servic-

ing of his loan. Cliamplaie v BAC Home Loans Servicing, LP (2009, ED Cal) 706 F Supp 2d 1029.

Borrower's 12 USCS § 1605(e)(2) claim against bank was dismissed where his letter to bank demanding rescission

of loan did not concern servicing of loan, and thus, it was not qualified written request. Sipe v Counttywide Bank (2010,

ED Cal) 690 F Supp 2d 1141.

Borrower's 12 USCS § 1605(e)(2) claim against lender was distnissed where he failed to allege any facts explaining

what information, if any, lender failed to provide at closing, and conclusory allegation that lender and others had en-
gaged in pattern and practice of noncompliance with requirements of 12 USCS § 2605 was not supported by atiy other

factual allegations. Sipe v Countrywide Bank (2010, ED Cal) 690 F Supp 2d 1141,

Mortgage company was entitled to dismissal of claim by borrowers that company violated Real Estate SetUement

Procedores Act, 12 USCS §§ 2601 et seq., by failing to respond to qualified written request (QWR) as reqnired by 12

USCS § 2605(e)(2), borrowers failed to allege sufficient facts to support conclusion that they sent QWR to conipany.

Falcocchia v Saxon Mortg., Inc. (2010, ED Cal) 709 F Supp 2d 873 (criticized in Briosos v Wells Fargo Bank (2010,

ND Cal) 2010 US Dist LEXIS 87735).

Because there was no evidence indicating that borrower actually sent qualified written request to Iender, lender was
entitled to summaryjudginent on borrower's claini that lender failed to respond to borrower's qualified written request

within 60 days as required by 12 USCS § 2605(e). Gehman v Argent Mortg. Co.ZLC (2010, ED Pa) 726 F Supp 2d

533.
Mortgage servicer was entitled to dismissal of mortgagor's action under Real Estate Settlement Procedures Act

where, contrary to mortgagor's assertions, its responses to ntortgagor's qualified written requests regarding her belief
that loan modification ag}•eement she signed had resolved any shortage in her iuortgage escrow acconnt satisfied 12

USCS § 2605(e)(1)(B) by providing reasonable explanatioo of tnortgage servicer's interpretation of loau modification

agreement with regard to escrow account. 4assalotti v Wells Fargo Bank, N.A. (2070, ED Pa) 732 F Supp 2d 503.

Borrower properly alleged claim under Real Bstate Settlement Procednres Act (RESPA), 12 USCS §§ 2605 et seq.,

where he had sent qnalified written request to successor banlc and that baak and others involved in loan transaction had

failed to respond. Rosenfeld v JPMorgan Cta.se Bank, A{A. (2010, ND Cal) 732 F Supp 2d 952 (criticized in Rundgren

v Wasli: Mut. Bank, F.A. (2010, DC Hawaii) 2070 US Dist LEXIS 126803).

To extent borrower's negligence claim asserted violation of 12 USCS § 2605(e)(1)(A), claim was dismissed where

boirower admitted that lender had responded to qualified written request and failed to provide any details to support

claim that response was untimely. Clark v Countrywide Home Loans, Inc. (2010, ED Cal) 732 F Supp 2d 1038.
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Mortgage foreclosure prevention counselor requested itemized pay-off figure for loan, including arrearages; debtor
requested documents, including HUD (U.S. Department of Housing and Urban Development) Settieme.nt Sheet, disclo-

sure statement pursuant to Truth in Lending Act (TILA), 15 USCS §§ 1601 et seq., note and notice of right of rescis-

sion; and, mortgage servicer admitted that it did not respond to two letters and thus violated provisions of Real Estate

Settlement Procedures Act (RE.SPA),12 USCS §§ 2601 et seq. Maxwell v Fairbanks Capital Corp. (In re Maxraell)

(2002, BCDCMass) 281 BR 101.

Letter from Chapter 11 debtors to representative of lender did not constitute qualified written request, within

meaning of 12 USCS § 2605(e)(1)(A), because letter only sumniarized debtors' view of loan payment history and did not

contain request for information or statement that account was in error, 777orian v Baro Enters., LLC (In re Thorian)

(2008, BC DC Idaho) 387 BR 50, 49 BCD 208.

Failure on part of plaintiff to produce copy of letter that they claimed was "qnalified wiitten request" within mean-
ing of § 2605(e)(1)(B) of Real Estate Settlement Procedures Act (RESPA), 12 USCS §§ 2601 et seq., resulted in judg-

ment against plaintiff because there was no showing by any party that such letter had ever been received by mortgage

eonipany against which RESPA claim was being asserted. Beal Ban$ SSB v Prince (In re Prdnce) (2009, BC MD Tenn)

414 BR 285.

Unpublished Opinions
Unpubhshed: Where mortgagors sued mortgagee pursuant to Real Estate Settlement Procedures Act of 1974, sum-

mary judgment was properly granted to mortgagee as, applying 12 USCS § 2605(e), mortgagors did not make any qual-

ifying written inquires requiring response in pertinent timeframe; moreover, they presented no evideace that mortgagee
failed to credit their account properly, as was required by Utah's Mortgage Lending and Servicing Act, pursuant to Utah
Code Ann. § 70D-1-7(4); alternatively, at least two exceptions applied to tnortgagee's crediting obligation, including (1)
where payment was insufficient to pay principal, interest, late charges, and reserves then due, or (2) where matter had

been referred to attorney. Cook v Chase Manhattan Mortg. Corp. (2007, CA10) 256 Fed Appx 223.

Unpubllshed: Court did not need to decide whether June 28 letter was quaflfed written request because even if it
was, corporation responded to it as Real Estate Settlement Procedures Act (RESPA) required by sending writing within
60 days explaining why it believed account was correct,and otherwise complying with RESPA and borrowers made no
showing that corporation's response did not comply with RESPA; as for other two letters, borrowers filed suit before '
applicable time limits expired, and thus, those claims were not ripe. Harris v Ana. Gen. Fin., Inc. (2007, CA10 Kcan) 259

Fed Appx 107.

Unpublished: District court properly granted summary judgment to honie mortgage servicer on mortgagors' claim
brought underReal Estate Settlement Procedures Act because servicer complied with its statutory obligations under 12

USCS §§ 2605(e)(1), (2), as it acknowledged receipt of mortgagors' qualified written requests within applicable 20-day
response period and provided mortgagors with written explanation of why it believed that their loan was correctly ser-
viced and transmitted name and telephone number of employee who could provide them with flrrther assistance. Chipka

v Bank ofAra. (2009, CAI1 Ga) 2009 US App LEXIS26705, ...

Unpubfished: Homeowner's 12 USCS § 2605 claim survived motion to dismiss where con'iplaint sufficiently identi-

fled letters' senders, recipients, and dates ef dispatch to raise plausible elaim. Silvas v GMAC Morlg., LLC (2009, DC

Ariz) 2009 US Dist LHXZS 118854.

Unpublished: Chapter 13 debtor's claim that creditor breached his mortgage contract under 12 USCS § 2605(e) by

failing to timely and adequately respond to his request for account reconciliation under Real Estate Setttement Proce-
dures Act (RESPA) failed because debtor delivered his request for detailed accounting to creditoi's foreclosure counsel
rather than to creditor; counsel could not reasonabiy be considered to have had notice hhat debtor was invoking RESPA.
Colernan v Cocuitrywide Honre Laans, lac. (In re Coleman) (2009, BC DC Dist Col) 2009 Bankr LEXIS 4401.
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