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MEMORANDUM IN SUPPORT

I Factual and Procedural History

This case involves an administrative appeal from an Order of the State Medical Board of
Ohio (the “Board”) concerning the certificate of George D.J. Griffin, III, M.D. to practice
medicine and surgery in Ohio. The Order suspended Dr. Gﬁfﬁn’s license for a period of 120
days, staying all but 30 days of the suspension. (A copy of the Order is attached as Exhibit A.)
The Order also imposed additional probationary terms, conditions, and limitations, including a
requirement that Dr. Griffin complete educational courses related to prescribing controlled
substances, pharmacology, and medical records.

Dr. Griffin .appealed the Board’s Order to the Franklin County Court of Common Pleas
pursuant to R.C. 119.12. That court previously granted Dr. Griffin’s Motion for Suspension of
the Order of the State Medical Board of Ohio Pénding Appeal. (A copy of the court’s entry is
attached as Exhibit B.) The Board did not oppose Dr. Griffin’s motion at that time. The court
found that unusual hardship to Dr. Griffin would tesult from execution of the Order and that the
health, safety, and welfare of the public would not be threatened by suspension of the Order. The
court of common pleas did not require a bond. As a result of the decision granting the motion,
Dr. Griffin was allowed to continue to practice during the pendency of his administrative appeal
to the court of common pleas.

The court of common pleas affirmed the Board’s Order in a final judgment entry filed on
February 15, 2011. Dr. Griffin filed Notice of Appeal to the Tenth District Court of Appeals on
February 23, 2011. Dr. Griffin also then filed a Motion for Suspension of the Order of the State
Medical Board of Ohio Pending Appeal to the Tenth District Court of Appeals with the court of

common pleas, The Board opposed that motion, and the court of common pleas denied the




motion on March 11, 2011. (A copy of the decision of the court of common pleas is attached
hereto as Exhibit C.)

Dr. Griffin then filed a Motion for Suspension of the Order of the State Medical Board of
Ohio Pending Appeal with the Tenth District Court of Appeals. The court of appeals granted Dr.
Griffin’s motion in part, allowing Dr. Griffin to continue practicing during the pendency of the
appeal subject to the Order’s probationary terms, conditions, and limitations. A copy of the court
of appeals’ entry is attached hereto as Exhibit D. The court of appeals did not require a bond.

On November 22, 2011, the court of appeals affirmed the judgment of the court of
common pleas. A copy of the decision and judgment eniry of fhe court of appeals is attached.
hereto as Exhibit E. Dr. Griffin filed a Notice of Appeal with this Court on November 29, 2011.
Dr. Griffin now requests that this Court stay the effect of the court of appeals’ judgment and
suspend the Board’s Order while his appeal to this Court remains pending. Consistent with the
prior decisions staying the Board’s Order, no bond should be required.

Furthermore, because the Board’s Order is set to prevent Dr. Griffin from practicing for a
period of 30-days, time is of the essence and the interests of justice warrant immediate
consideration of this motion before the deadline for filing a memorandum opposing the motion.
S. Ct. Praq. R. 14.4(C).

1I. Argument

The filing of an administrative appeal by Dr. Griffin did not automatically stay the
Board’s Order pending judicial review. R.C. 119.12,in pertinent part, provides:

The filing of a notice of appeal shall not automatically operate as a suspension of
the order of an agency. * * * In the case of an appeal from the state medical board
or state chiropractic board, the court may grant a suspension and fix its terms if it
appears to the court that an unusual hardship to the appellant will result from the
execution of the agency’s order pending determination of the appeal and the
health, safety, and welfare of the public will not be threatened by suspension of
the order. This provision shall not be construed to limit the factors the court may
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consider in determining whether to suspend an order of any other agency pending
determination of an appeal.

The Court should suspend the Order while this appeal is pending because (1) Dr. Griffin will
suffer unuéual hardship if the Order is permitied to go into effect, and (2) the health, safety, and
welfare of the public will not be threatened by suspension of the Order.

The State has previously argued that a court should apply the factors set forth in Bob
Krihwan Pontiac-GMC Truck, Inc. v. General Motors Corp. (2001), 141 Ohio App.3d 777. Bob
Krihwan is distinguishable and should not be applied in the context presented here, where an
individual’s constitutionally protected rights are at stake. Bob Krihwan involved a dispute
between General Motors and a car dealership. After it learned that Bob Kriwhan had pleaded
guilty to felony income tax evasion, General Motors notified Kriwhan that it was terminating the
dealership agreement, which expressly allowed General Motors to terminate the agreement upon
Kriwhan’s conviction for a felony. /d. at 780. Upon receipt of the termination notice, Kriwhan
filed a protest with the Ohio Motor Vehicle Dealers Board, arguing that General Motors did not
have “good cause” to terminate the dealership agreement. Id. After the Ohio Motor Vehicle
Dealer Board found in favor of General Motors, Kriwhan filed an administrative appeal to the
court of common pleas. Jd. at 781. Kriwhan then sought a stay of enforcement of the board’s
order pending judicial review, which was denied. Id.

It was in this context that the court of appeals considered the four factors that
traditionally are associated with the standard for injunctive relief in a civil case. See id. at 783.
See also The Procter & Gamble Company v. Stoneham (2000), 140 Ohio App.3d 260, 267. The
dispute in Bob Kriwhan was contractual in nature. Unlike Kriwhan, Dr. Griffin, as an individual,
possesses a constitutionally protected property interest in his professional license. See, e.g.,

Gross v. Ohio State Med. Bd., 10th Dist. No. 08AP-437, 2008-Ohio-6826, 923. In view of this




heightened protection, the Court should not apply the injunctive-relief factors applied in Bob
Kriwhan!

If the Board’s Order is not suspended, Dr. Griffin will suffer unusual hardship by serving
a penalty for which he retains a right of judicial appeal. Lower courts have found “unusual
hardship” where a decision not to suspend an order would effectively deprive an appellant of any
meaningful judicial review. This pfinciple was articulated in Hayes v. State Medical Board of
Ohio, Franklin County Common Pleas No. 99 CVF 03-2007 (attached as Exhibit F), where the
court adopted the magistrate’s decision that found that the stay of an order of the Board was
appropriate. In reaching its decision, the Hayes court quoted the decision in Ohio Veterinary
Med. Licensing Bd. v. Harrison, Franklin County Common Pleas No. 98 CVF 10-7821, which
found:

We normally do not execute prisoners in criminal cases before providing an

opportunity for appeal. It may well be that appellant will be unsuccessful in his

appeal from the order below. However, the court is satisfied that appellant has

met his burden to demonstrate that “unusual hardship” will occur if the

administrative revocation order is enforced before the [court] can review the
proceedings of the agency.

! Dr. Griffin should prevail on his motion even if the Court applies the standard stated in Bob Krihwan. According to
Bob Krihwan, a court can look to four enumerated factors “as logical considerations when determining whether it is
appropriate to stay an administrative order pending judicial review.” Id. at 783. The factors should be weighed, and
no one factor is dispositive. Regarding the first factor (likelihood of success on the merits), although the trial court
and court of appeals already have overruled Dr. Griffin’s assignments of error, Dr. Griffin refains the right to appeal
this matter to this Court. This Court should not negate Dr. Griffin’s right to further appeal by affording undue weight
to the first factor articulated in Bob Krikwan or to the lower court decisions. Moreover, the circumstances in Bob
Krihwan were very different from those at issue in this case. In Bod Krifwan, the court of appeals concluded that the
appellant had virtually no chance of prevailing on the merits of his appeal, because his indisputable felony
conviction essentially negated any change of winning. See Bob Krihwan, 141 Ohio App.3d at 783 (“In light of our
decision in Zinn, public policy and statutory law, appellant’s felony conviction, and the felony termination clause,
the court reasoned that appellant’s chance of prevailing on the merits was slim.”). As to the second factor, contrary
to what the Board argues, Dr. Griffin has demonstrated “irreparable injury” by showing that he will suffer unusual
hardship if the Order goes into effect while the appeal is pending. Without a suspension of the Order, Dr. Griffin
will be required to serve substantially all of the penalty imposed by the Board while his appeal is pending. Once the
penalty is served, it cannot be undone. Nothing could be more fundamentalily irreparable. Finally, the third and
fourth factors essentially encompass considerations regarding the health, safety, and welfare of the public. Allowing
Dr. Griffin to continue to practice during this appeal will not threaten the health, safety, and welfare of the public.
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A lower court followed the same analysis in Smith v. State Medical Board of Ohio,
Franklin County Common Pleas No. 99 CVF 07-5481 (attached as Exhibit G), where the court
again concluded that the stay of an order of the Board was appropriate because the appellant
would serve at least part of his suspension before tﬁe matter was fully briefed and ready for
review by the court. The court found that completion of a sanction prior to judicial review was
unusual hardship. /d. at 2.

Accordingly, puréuant to R.C. 119.12, a court may grant a suspension if it appears to the
court that the appellant would suffer unusual hardship if the order were permitted to go into
effect, and the health, safety, and welfare of the public would not be threatened by suspension of
the order. Pursuant to the terms of the Order, Dr, Griffin must begin serving his suspension after
30 days from the date of the mailing of the Board’s notification. According to the Board’s
calculations, the Order is set to go into effect on December 8, 2011. If the Board’s Order is
permitted to go into effect, Dr. Griffin will be required to stop practicing on December 8, 2011.

Execution of the Order will result in an unusual hardéhip to Dr. Griffin because he will be
forced to serve his 30-day suspension before this Court even has had an opportunity to review
the fundamental issues presented in the appeal. To require Dr. Griffin to serve his entire
suspension period before the appeal is reviewed by this Court would deprive him of meaningful
judicial review. This would render Dr. Griffin’s ultimate success on appeal hollow. Accordingly,
the Court should find that unusual hardship will result from the execution of the Board’s Order
pending determination of the appeal. Furthermore, allowing Dr. Griffin to continue to practice

during this appeal will not threaten the health, safety, and welfare of the public.




III.  Conclusion

R.C. 119.12 allows this Court to suspend execution of the Board’s Order if it finds that an
unusual hardship to Dr. Griffin will result from the execution of the Board’s Order pending
determination of the appeal and that the health, safety, and welfare of the public will not be
threatened by suspension of the Order. As discussed above, a decision not to suspend the Order
will result in unusual hardship to Dr. Griffin, and the health, safgty, and welfare of the public
will not be threatened by suspensidn of the Order. Accordingly, a suspension of the Order is
warranted in this case.

Respectfully submitted,

opd—

Erig% BHinké '(0059463) (Counsel of Record)
Gregory P. Mathews (0078276)
DINSMORE & SHOHL, LLP

191 W. Nationwide Boulevard, Suite 300
Columbus, Ohio 43215-8120
Telephone: (614) 628-6380

Facsimile: (614) 628-6890
eric.plinke@dinsmore.com
gregory.mathews@dinsmore.com
Attorneys for Appellant George D.J.
Griffin, III, M.D.
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It is hereby certified that a copy of the foregoing was served via U.S. mail this 29th day
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Henry G. Appel

Senior Assistant Attorney General
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30 East Broad Street, 26™ Floor
Columbus, Ohio 43215-3400

Gfegory P. Mathews
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State Medical Board of Ohio

30 E, Broad Street, 3rd Floor, Columbus, OH 43215-6127

Richard A. Whitehouse, Esq. {614} 466-3934
Executive Director med.ohio.gov

April 14, 2010

George D. J. Griffin, III, M.D.
3112 Linview Avenue

Cincinnati, OH 43208 :
' RE: - Case No. 09-CRF-002

Dear Doctor Griffin:

P!easc find enclosed certified copxes of the Entry of Order; the Report and
Recommendation of Gretchen L. Petrucci, Attorney Hearing Examiner, State Medical
Board of Chio; and an excerpt of Minutes of the State Medical Board, meeting in reguiar

- session on April 14, 2010, including motions approving and confirming the Findings of
Fact and Conclusions of the Hearing Examiner, and adopting an amended Order.

‘Section 119.12, Ohio Revised Code, may authorize an appeal from this Order. Such an
appeal must be taken to the Franklm County Court of Common Pleas.

‘Such an appeal setting forth the Order appea!ed from and the grounds of the appeai must
be commenced by the filing of an original Natice of Appeal with the State Medical Board
of Ohio and d copy of the Notice of Appeal with the Franklin County Court of Common
Pleas. Any such appeal must be filed within fifteen (15) days after the mailing of this
notice and in accordance with the requirements of Sectton 119.12, Ohio Revised Code.

THE STATE MEDICAL BOARD OF OHIO

/Yfp
Lance A, Talmage, M.D.
Sec_ret'ary

LATjam
Enclosures

CERTIFIED MAIL NO, 91 7108 2133 3936 3068 9104
RETURN RECEWT REQUESTED

Cet Edc J, Plinke, Esq.
CERTIFIED MAIL NO. 91 7108 2133 3936 3068 9411
- : RETURN RECEIPT REQUESTED

MAY 14 2010

o
S
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CERTIFICATION

I hereby certify that the attached copy of the Entry of Order of the State Medical Board of
Ohio; Report and Recommendation of Gretchen L. Petrucci, State Medical Board
Attorney Hearing Examiner; and excerpt of Minutes of the State Medical Board, meeting
in regular session on April 14, 2010, including motions approving and confirming the
Findings of Fact and Conclusions of the Hearing Examiner, and adopting an amended
Otder; constitute a true and complete copy of the Findings and Order of the State Medical _
Board in the matter of George D. J. Griffin, I1I, M.D., Case No. 09-CRF-OO?,, as it
.a,ppears in the Journal of the State Medical Board of Ohio.

This certification is made by authonty of the State Medical Board of Ohio and in its

behalf,
L 7D e

Lance A, Talmage, M.D.
Secretary

(SEAL)

April 14, 2010

Date




BEFORE THE STATE MEDICAL BOARD OF OHIO

IN THE MATTER OF *
* CASE NO. 09-CRF-002

GEORGE D. J. GRIFFIN, 1, M.D. *

ENTRY QF ORDER

This matter came on for consideration before the State Medical Board of Ohio on April 14,
2010. .

Upon the Report and Recommendation of Gretchen L. Petrucci, State Medical Board
Attorney Hearing Examiner, designated in this Matter pursuant to R.C. 4731.23, a true copy
of which Report and Recommendation is attached hereto and incorporated herein, and upon
the madification, approval and confirmation by vote of the Board on the above date, the
following Order is hereby entered on the Journal of the State Medical Board of Ohio for the
above date. '

It is hereby ORDERED, that:

A. SUSPENSION OF CERTIFICATE, STAYED IN PART: The certificate of George
D.J. Griffin, 111, M.D., to practice medicine and surgery in the State of Ohio shall be
SUSPENDED “for a period of 120 days. All but 30 days of such suspension are
STAYED.

B. PROBATION: Upon reinstatement of Dr. Griffin’s certificate, the certificate shall be
subject to the following PROBATIONARY terms, conditions, and limitations for a
period of at least three years:

1.  Obey the Law: Dr. Griffin shall obey all federal, state, and local laws,
and all rules governing the practice of medicine and surgery in Ohio.

2. Declarations _of Compliance: Dr. Griffin shall submit quarterly
" declarations under penalty of Board disciplinary action and/or criminal
prosecution, stating whether there has been compliance with all the
conditions of this Order. The first quarterly declaration must be
received in the Board’s offices on or before the first day of the third
month following the month in which Dr. Griffin’s certificate is
reinstated. Subsequent quarterly declarations must be received in the
Board’s offices on or before the first day of every third month.
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3.

Personzl Appearances: Dr. Griffin shall appear in person for an
interview before the full Board or its designated representative during
the third month following the month in which Dr. Griffin’s certificate
is reinstated, or as otherwise directed by the Board. Subsequent
personal appearances shall occur every six months thereafter, and/or as
otherwise directed by the Board. If an appearance is missed or is
rescheduled for any reason, ensuing appearances shall be scheduled
based on the appearance date as originally scheduled.

Controlled Substances Prescribing Course(s): Before the end of the

first year of probation, or as otherwise epproved by the Board,
Dr. Griffin shall submit acceptable documentation of successful
completion of a course or courses desling with the prescribing of
controlled substances. The exact number of hours and the specific
content of the course or courses shall be subject to the prior approval of
the Board or its designee. Any course(s) taken in compliance with this
provision shall be in eddition to the Continuing Medical Education
requirements for relicensure for the Continuing Medical Education
period(s) in which they are completed.

In addition, at the time Dr. Griffin submits the documentation of
successful completion of the course(s) dealing with the prescribing of
controlled substances, he shall also submit to the Board a written report

- describing the course(s), setting forth what he learned from the

course(s), and identifying with specificity how he will apply what he
has leamed to his practice of medicine in the future.

Pharmacology Course(s): Before the end of the first year of
probation, or as otherwise approved by the Board, Dr. Griffin shall
submit acceptable documentation of successful completion of a course
or courses dealing with pharmacology. The exact number of hours and
the specific content of the course or courses shall be subject to the prior
approval of the Board or its designee. Amny course(s) taken in
compliance with this provision shall be in addition to the Continuing
Medical Education requirements for relicensure for the Continuing
Medical Education period(s} in which they are completed.

in addition, at the time Dr. Griffin submits the documentation of

_ successful completion of the pharmacology course(s), he shall also

submit to the Board a written report describing the course(s), setting
forth what he leamed from the course(s), and identifying with
specificity how he will apply what he has leamed to his practice of
medicine in the future.

Medical Records Course: At the time Dr. Griffin submits his
application for reinstatement or restoration, Dr. Griffin shall provide
accoptable documentation of satisfactory completion of a course on
maintaining adequate and appropriate medical records, such course to
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be approved in advance by the Board or its designee. . Any courses
taken in compliance with this provision shall be in addition to the
Continuing Medical Education requirements for relicensure for the
Continuing Medical Education period(s) in which they are completed.

In addition, at the time Dr. Griffin submits the documentation of
successful completion of the course or courses on maintaining
adequate and appropriate medical records, he shall also submit to the
Board a written report describing the course, setting forth what he
learned from the course, and identifying with specificity how he will
apply what he has learned to his practice of medicine in the future.

Monitoring Physician: Within 30 days of the reinstatemnent of
Dr. Griffin’s certificate, or as otherwise determined by the Board,
Dr. Griffin shall submit the name and curriculum vitae of a monitoring
physician for prior written approval by the Secretary and Supervising
Member of the Board. In approving an individual to serve in this
capacity, the Secretary and Supervising Member will give preference
to a physician who practices in the same locale as Dr, Griffin and who
is engaged in the same or similar practice specialty.

The monitoring physician shall monitor Dr. Griffin and his  medical
practice, and shall review Dr. Griffin’s patient charts. The chart
review may be done on a random basis, with the frequency and number
of charts reviewed to be determined by the Board. :

Further, the monitoring physician shall provide the Board with reports
on the monitoring of Dr, Griffin and his medical practice, and on the
review of Dr. Griffin’s patient charts. Dr. Griffin shall ensure that the
reports are forwarded to the Board on & quarterly basis and are
received in the Board’s offices no later than the due date for
Dr. Griffin’s declarations of compliance.

In the event that the designated monitoring physician becomes unable

or unwilling to serve in this capacity, Dr, Griffin shall immediately so
notify the Board in writing. In addition, Dr. Griffin shall make
arrangements acceptable to the Board for another monitoring physician
within 30 days after the previously designated monitoring physician
becomes unable or unwilling to serve, unless otherwise determined by
the Board. Dr. Griffin shall further ensure that the previously
designated monitoring physician also notifies the Board directly of his
or her inability to continue to serve and the reasons therefor.

The Board, in its sole discretion, may disapprove any physician
proposed to serve as Dr. Griffin’s monitoring physician, or may
withdraw its approval of any physician previously approved to serve as
Dr. Griffin’s monitoring physician, in the event that the Secretary and
Supervising Member of the Board determine that any such monitoring
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physician has demonstrated a lack of cooperation in providing
information to the Board or for any other reason.

8. Controlled Substances Log: Dr. Griffin shall keep a log of all
" controlled substances he prescribes, orders, administers, or personally
furnishes. Such log shall be submitted in a format of Dr. Griffin’s
. choosing and approved in advance by the Board. All such logs
required under this paragraph must be received in the Board’s offices
no later than the due date for Dr. Griffin’s declarations of compliance,
or as otherwise directed by the Board. Further, Dr. Griffin shall make
his patient records with regard to such controlled substances available

for review by an agent of the Board upon request.

9. Noncompliance Will Not Reduce Probationary Period: In the event
Dr. Griffin is found by the Secretary of the Board to have failed to
comply with any provision of this Order, and is so notified of that
deficiency in writing, such period(s) of noncompliance will not apply
to the reduction of the probationary period under this Order.

C. TERMINATION OF PROBATION: Upen successful completion of probation, as
evidenced by a written release from the Board, Dr. Griffin’s certificate will be fully
restored.

D. REQUIRED REPORTING AND DOCUMENTATION OF REPORTING:

1. Required Reporting to Employers and Hospitals: Within 30 days of
the effective date of this Order, Dr. Griffin shall provide a copy of this
Order to all employers or entities with which he is under contract to
provide health care services (including but not limited to third-party
payors) or is receiving training, and the Chief of Staff at each hospital
or healthcare center where he has privileges or appointments. Further,
Dr. Griffin shall promptly provide a copy of this Order 1o all employers
or entities with which he contracts in the future to provide health-care
services (including but not limited to third-party payors), or applies for
or receives training, and the Chief of Staff at each hospital or
healthcare center where he applies for or obtains privileges or
appointments. This requirement shall continue until Dr. Griffin
receives from the Board written notification of her successful
completion of his probation.

In the event that Dr. Griffin provides any healthcare services or
healthcare direction or medical oversight to any emergency medical
services organization or emergency medical services provider in Ohio,
within 30 days of the effective date of this Order, Dr. Griffin shall
provide a copy of this Order to the Ohio Department of Public Safety,
Division of Emergency Medical Services. This requirement shall
continue until Dr. Griffin receives from the Board written notification
of her successful completion of his probation.
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2. Required Reporting to Other State Licensing Authorities: Within
30 days of the effective date of this Order, Dr. Griffin shall provide a
copy of this Order to the proper licensing authority of any state or
jurisdiction in which he currently holds any professional license, as
well as any federal agency or entity, including but not limited to the
Drug Enforcement Agency, through which he currently holds any
license or certificate. Also, Dr. Griffin shall provide a copy of this
Order at the time he applies for any professional license or for
reinstatement of any professional license. This requirement shall
continue until Dr. Griffin receives from the Board written notification
of the successful completion of his probation.

3. Documentation that the Reporting Required by Paragraph D:
Dr, Griffin shall provide the Board with one of the following
documents as proof of each required notification within 30 days of the
date of each potification required above: (a) the return receipt of
certified mail within 30 days of receiving that return receipt, {(b) an
acknowledgement of delivery bearing the original ink signaturc of the
person to whom a copy of the Board Order was hand delivered, (¢) the
otiginal facsimile-generated report confirming successful transmission
of a copy of the Order to the person or entity to whom a copy of the
Order was faxed, or (d) an original computer-gencrated printout of
electronic mail communication documenting the e-mail transmission of
a copy of the Order to the person or entity to whom a copy of the Order
was e-mailed.

E. VIOLATION OF THE TERMS OF THIS ORDER: If Dr. Griffin violates the
terms of this Order in any respect, the Board, after giving him notice and the
opportunity to be heard, may institute whatever disciplinary action it deems
appropriate, up to and including the permanent revocation of his certificate.

¥. EFFECTIVE DATE OF ORDER; NO NEW PATIENTS: This Order shall
become effective 30 days from the date of mailing of the notification of approval by
the Board. In the 30-day interim, Dr. Griffin shall not undertake the care of any

patient not already under his care.
WM,@

Lance A. Talmage, M.D.
(SEAL) Secretary

April 14, 2010
Date
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1n the Matter of ' *
: Case No. 09-CRF-002
George D.J. Griffin, 11, M.D,, *
Hearing Examiner Petrucci
Respondent. . *

REPORT AND RECOMMENDATION

Basis for Hearing

By letter dated January 14, 2009, the State Medical Board of Ghio [Board] notified George
D.J. Griffin Iil, M.D., that it intended to determine whether to take disciplinary action against
his certificate to practice medicine and surgery in Ohio. The Board based its action on
allegations that, in the course of his care and treatment of 14 patients, Dr. Griffin inappropriately
and excessively prescribed several Schedule 11 narcotics, and inappropriately and/or
excessively presctibed Neurontin, Lyrica, and Ultram. Additionally, the Board alleged that
Dr. Griffin inappropriately prescribed two long-acting opioids concurrently to two patients,
and faited to refer one patient for treatment of spasticity. The Board alleged that Dr. Griffin’s
acts, conduct, and/or omissions constitute: “[a] departure from, or the failure to conform to,

" minimal standards of cate of similar practitioners under the same or similar circumstances,
whether or not actual injury to a patient is established,” as set forth in Section 4731.22(B)(6),
Ohio Revised Code. The Board advised Dr. Griffin of his right to request a hearing in this

* matter. (State’s Exhibits 19 and 20) On February 5, 2009, Dr. Griffin requested a hearing.
(State’s Exhibit 21)

By letter dated June 11, 2009, the Board notified Dr. Griffin of two errors in the January
Notice of Oppertunity for Hearing, namely, that paragraph 1(a) should reference *1600 mg.
of OxyContin” instead of *1700 mg. of OxyContin,” and that Patient 11’s last name on the
confidential Patient Key was misspelled. The Board included the correct spelling of Patient
117s last name. The correction letter was served on Dr. Griffin and his counsel. (State’s

Exhibit 23)

Appearances

Richard Cordray, Attorney General, by Barbara J. Pfeiffer, Assistant Attorney General, on
behalf of the State of Ohio, '

Eric J. Plinke, Esq., on behalf of Dr. Griffin.

Hearing Date: October 5, 8, 9, and 13, 2009
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SUMMARY OF THE EVIDENCE

All exhibits and the transcript, even if not specifically mentioned, were thoroughly reviewed and
considered by the Hearing Examiner prior to preparing this Report and Recommendation.

Dr. Griffin’s Background and his Practice of Medicine and Surger).(

1. Dr. Griffin eamed his medical degree from the University of Cincinnati in Cincinnati, Ohio,
in 1975. Between 1975 and 1980, he completed onc year of residency training in general
surgery at Cincinnati General Hospital, and four years of residency training in orthopedic
surgery at the University of Cincinnati. (Hearing Transcript {Tr.] at 380; Respondent’s
Exhibit {Resp. Ex.] D)

2. Dr. Griffin is board-certified in orthopedics by the American Board of Orthopaedic Surgery,
which is 2 member of the American Board of Medical Specialties [ABMS], and he is licensed
to practice medicine and surgery in Ohio. Also, he obtained certification from the American
Academy of Pain Management [AAPM] in 2005.' (Tr. at 383, 398, 400; Resp. Ex. D)

3. In 1980, Dr. Griffin started his own private practice in Cincinnati, Ohio. He is a solo practitioner.
His areas of practice have been orthopedic surgery, orthopedic spine surgery, arthroscopics,
total joint replacement, and pain management. He noted that he has 300-400 active patients
currently. He stated that, currently, he spends more than 50 percent of his time with chronic
pain patients, and the rest of his time is with orthopedics and spine surgeries. He conducts his
surgeries in Cincinnati at Good Samaritan Hospital and Mercy Franciscan Hospital. He was
chairman of the Orthopedics Section at Mercy Franciscan for a period of time. (Tr. at 379-383,
404, 405, 549, 809; Resp. Ex. D) '

4.  Dr. Griffin testified that new patients, other than spine surgery patients referred by a physician
whom he trusts, are required to complets a questionnaire, provide past medical records, provide
pharmacy logs, and provide ell MRIs, CT scans, or films for him to review. Dr. Griffin stated
that he personally reviews the information and all MRIs, CT scans, or films. Once he has
completed that review, he decides whether he will be able to help the person. (Tr. at 386-387)

5. Dr. Giffin explained the various methods by which he treats his pain patients. Dr. Griffin
conducts a variety of interventional procedures to assist his pain patients, including: facet
injections, discograms, epidural steroids, local blocks, trigger point injections, major revision
spine surgeries, spinal cord stimulators and TENS units. Dr. Griffin also uses a variety of
non-surgical modes of treatment for his pain patients: phiysical therapy, work hardening,
work conditioning, aqua therapy, staying conditioned, maintaining activity, education, outside

'Dr. Griffin explained that the AAPM. is not a member of the ABMS. He also noted that his ABMS board does ot offera
subspeciaity certification in pain medicine, unlike other ABMS boards. Dr. Griffin also explained that he passed a
multi-hour examination to receive certification by the AAPM, and he maintains that certification by completing 100
crextit hours of pain-related coursework every four years. He described the AAPM as 8 “mixed group of phiysicians who
« * % provide some educational backpround across all specialties and subspecialties regarding the management of pain
** + " (Tr. at 401 -402)
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6.

7.

consultations, and medications. (Tr. at 424-426, 440-442, 488; State’s Exhibit [St. Ex.] 1 at
537, 797; St. Ex. 9 at 1001)

" Prior Board Proceeding

[n 1990, the Board issued a Notice of Opportunity to Dr. Griffin. The Board alleged that

Dr. Griffin: (a) excessively prescribed controlled substance analgesics, depressants, and other
drugs to 13 patients; (b) failed to document prescriptions in the medical records; and (c) ignored
diagnostic testing results, performed surgical procedures on patients without proper medical
indication and failed to keep adequate records related thereto. An administrative hearing was
held in February and March 1991. In February 1992, the Board considered that matter and
dismissed it. (Ohio E-License Center, State of Ohio, March 4, 2010, <https.Mlicense.ohio.

govilookup>)

Patients 3 and 5 from this matter were involved in the prior Board matter. (Tr. at 384-285)

Background of Yeshwant P. Reddy, M.D.

8.

The State presented the testimony of Yeshwant P. Reddy, M.D. Dr. Reddy obtained his medical
degree in India in 1982. He worked as a medical officer in Iran for four years. In 1988, he
moved to the United Kingdom, where he trained in genéral surgery and orthopaedic surgery
for six years. In 1994, Dr. Reddy came to the United States. Between 1994 and 1998, he
completed one year of residency in internal medicine at Coney Island Hospital in Brooklyn,
New York, and three years of residency in physical medicine and rehabilitation at Temple
University School of Medicine in Philadelphia, Pennsylvania. Next, Dr. Reddy completed a
fellowship in interventional spine care and pain medicine at the Mid-Atlantic Pain Institute in
Wilmington, Delaware. (Tr. at 14-15; St. Ex. i

Dr. Reddy started in private practice in 1999. He first worked as a spine physiatrist® for three
years in Little Rock, Arkansas, at the Arkansas Specialty Spine Center. He stated that he
provided non-operative patient care, pain consultations, and electrodiagnostic evaluations. In
2002, ke moved to Ohio. He has worked as a spine physiatrist and pain consultant at Neurological
Associates, Inc., in Columbus, Ohio, for the past seven years. His current practice is devoted
to pain management, mostly involving spine pain. Dr. Reddy stated that most of his patients
are in chronic pain and “itis the end of the line for them” because there is nobody else to go
to. He expleined that he has a multi-modal approach with his patients: (a} educate the patient
regarding the cause of the pain; (b) explain to the patient that the pain may not be abolished
but can be managed; (c) physicat therapy; (d) medication management; (¢) interventional pain
care via procedures; (f) psychological therapy; (g) counseling; and (h) surgery. (Tr. at11-12,
15, 20-21, 23-26, 62,203-204; St. Ex. 17}

*Dr. Reddy stated that “physiatrist” is a contmon name for & physician who specielizes in physical medicine and
rehabilitation, and a “spine physiatrist” specializes in spine care. (IT. at 15)
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10.

.

Dr. Reddy became board-cestified by the American Board of Physical Medicine and Rehabilitation
in physical medicine and rehabilitation in 1999, and in the subspecialty of pain medicine in
2000. Additionally, he is a Fellow of the Royal College of Surgeons in the United Kingdom.
Moreover, Dr. Reddy is licensed to practice medicine and surgery in Arkansas, Indiana, North
Carolina, Ohio, and Texas. (Tr. at 16-17, 36-:37; St Ex. 17}

Dr. Reddy has conducted research, made numerous presentations, and published a number of
articles.

Background of Richard V. Gregg, M.D.

12,

13,

4.

15.

Dr. Griffin presented the testimony of Richard V. Gregg, M.D. Dr. Gregg eamed his medical
degree from the University of Louisville, in Kentucky in 1981. Between 1981 and 1984, he
completed one year of residency training in internal medicine at the University of Louisville
Affiliated Hospitals and three years of residency training in anesthesia at the University of
Cincinnati College of Medicine. In 1985, Dr. Gregg completed a one-year fellowship in pain
management at the Pain Control Center in the University of Cincinnati. (Tr. at 670; Resp. Ex.
B)

Dr. Gregg is board-certified in anesthesiology by the American Board of Anesthesiology,

~ which a member of ABMS. Also, he is cettified by the American Board of Pain Medicine.

He is licensed to practice medicine and surgery in Ohjo. (Tr. at 679-682; Resp. Ex. B)

Dr. Gregg has held faculty positions in the Anesthesiology Department at the University of
Cincinnati, been active in a number of professional associations, and made numerons
presentations. For multiple years, he has served on the Ohio Pain and Palliative Care Advisory
Committee, which has advised the Board on various matters, including the standard of care in
pain management. (Tr. at 671-672; Res. Ex. B)

Dr. Gregg works at Anesthesia Associates of Cincinnati, Inc. ‘He practices in pain management
and anesthesia, with roughly 50 percent of his time spent in each area. He explained that he
employs a multi-modal approach to treat his patients, but the main portion of his pain practice
is interventional procedures, such as steroid and local anesthetic injections, catheters, and
facet blocks. He also explained that he treats pain with medications, includirig opiates and
anti-inflammatoty nonsteroidal medications such as Neurontin and Lyrica. Although his
current pain management practice is primarily interventional procedures and not long-term
prescribing, he has had one to two hundred pain patients whom he has treated for more than a
year. The grand majority of those patients did not receive long-acting pain medications. (Tr. at
667, 673-675, 685, 686, 737-739, 765; Resp. Ex. B) -

Summary of luvoived Medicatlons

16.  The parties agree that Dr, Griffin prescribed to Patients 1-14 the seven medications and daily

dosages listed in the January Notice of Opportunity for Hearing, as corrected. (Tt at 596-598)

-
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Those medications were described as follows:
) Citation
Medication General Description Other Iuformation to Record
OxyContin 1t is a Schedule 11 controlled substance. Dr. Reddy stated that it is not intended § Tr. at 39-
¢ The active ingredient is oxycodone. for use on an “as needed™ basis. 44, 147
It is a long-acting, time-released Dr. Reddy aclaowledged that some
medication, so that paix is controbled over patients will require more-frequent
longer periods of time. _ dosing of OxyContin than every 12
According (o the 2007 Physicisns Desk hours.
Reference, it is to be given every 2 Dr. Reddy stated that, under 2 proposal
hours. int the state of Washington, a daily
amount of OxyContin above 67 mg
would be considered higl.j
Avinza A long-acting morphine sulfate. Dr. Reddy stated that it is not indicated | Tr. at 47-
It should zct for 24 hours. for use on an “as necded” basis. 49,321
Kadian 1t is a Schedule I¥ controlled substance. Dr. Reddy stated that, under the Tr.at 52,
A long-acting morphine sulfate. Washington state propesal, a daily 147,322
amoumt of Kadian above 100 mg
would be high.
Methadone 1t is & Schedule 11 controlled substance. Dir. Reddy stated that Methadone is not | Tr. et 52-
It is ysed in the treatment of heroin 1 a long-acting medication, but it should } 53, 139,
addiction, but a secondary use is for the | be given less frequently because it 322313
treatinent of chronic pain. stays in the body a long period of time
. before being eliminated. Also, :
Dr. Reddy stated that Methadone doses
are penerally taken twice a day.
Lyvica ¢ itis a Schedule V medication. Tr. a1 53-
« The active ingredient is Pregabalin- 36, 800-
« [tis used to treni neuropathic pain, 801
seizures, and fibromyalgia.
The maximum dose varies from 300-600
mg per day, depending on the diagnosis.
It is used in an off-label fushion for the
treatment of chronic pain.
Neurontin 1t is used to treal epilepsy and peripherat | Dr. Griffin stated that HNeurontin's Tr. st 58,
neuropathy. safety window extends to 49 grams. 60, 107,
The maximum dose is 4,800 mg per day 459
for well-known conditions.
It is used in an off-label fashion for the
treatment of chronic pain,
Ultram It is a mild pain medication. Tr. 2t 329,
It used in an off-label fashion to decrease 357-360,
the function of & chemical in the spine, 389-391;
which decreases the perception of pain. Resp. Ex.
A

MThe state of Washington is considering a proposal, pursuant to which opioid doses above 100 mg of Morphine, or its
equivalent, are considered Lo be “high” dosages, which require a consultation with a “fully trained” pain physician.
- Sixty-seven mg of OxyContin is roughly the equivalent of 100 mg of Morphine. (Tt. at 146-147, 813, B34}
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" The Standard of Care in Prescribing Pain Medications

17.

18.

History

Dr. Retidy stated that, in this country, there had been differing treatment for pain patients
depending on whether the patient was a cancer patient or a non-cancer patient. The approach
had been to keep cancer patients comfortable and there were no limits on the amounts of
medications that could be used because the cancer patient could be offered nothing more.
Non-cancer patients were prescribed pain medications on 2 much more limited basis. Dr. Reddy
stated that pain medications are no longer so limited for non-cancer patients because pain is
pain, and it should be treated. (Tr. at 35-36, 206-207)

Moreover, the Federation of State Medical Boards [FSMB] adopted model guidelines in 1998
so that pain would be adequately treated in the United States. Those model guidelines
acknowledged the use of opioids for patients with pain. (Resp. Ex. L at 1)

In 2004, the FSMB adopted the “Model Policy for the Use of Controlled Substances for the
Treattnent of Pain” because there was a “significant body of evidence suggesting that both

_acute and chronic pain continue[d] to be undertreated.” The Model Policy is an update to the

1998 model guidelines of the FSMB, and is intended to be adopted by individual state medical
boards. The Model Policy states in part:

The [namie of board] recognizes that controiled substances including opioid
analgesics may be essential in the treatment of acute pain due to wrauma or
surgety and chronic pain, whether due to cancer or non-cancer origins. The
[name of board] will refer to current clinical practice guidelines and expert
review in approaching cases involving management of pain. The medical
management of pain should consider cucrent clinical knowledge and scientific
research and the use of pharmacologic and non-pharmacologic modalities
-according to the judgment of the physician. Pain should be assessed and
treated promptly, and the quantity and frequency of doses should be adjusted
according to the intensity, duration of the pain, and treatment outcomes.
Physicians should recognize that tolerance and physical dependence are
normal consequences of sustained uses of opioid analgesics and are not the
same as addiction.

* %k

The {name of board} will judge the validity of the physician’s treatment of the
patient based on available documentation, rather than solely on the quantity
and duration of medication administration. The goal is to control the patient’s
pain while effectively addressing other aspects of the patient’s functioning,
including physical, psychological, social and work-related factors.
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19.

20.

21

22

Allegations of inappropriate pain management will be evaluated on an
individual basis. The [name of board] will not take disciplinary action against
a physician for deviating from this policy when contemporaneous medical
records document reasonable cause for deviation. The physician’s conduct
will be evaluated to a great extent by the outcome of pain treatment, .
recoguizing that some types of pain cannot be completely relieved, and by
taking into account whether the drug used is appropriate for the diagnosis, as
well as improvement in patient fanctioning and/or quality of life.

(Resp. Ex. L at 2-3)
Maximum Dosages of OxyContin, Kadian, Avinza, and Methadone

Dr. Reddy explained that physicians must be cautious in prescribing pain medications because
there is no specific instrument or measure 0 determine an acceptable dose of pain medication.
(Tr. at 213-215; See, also, Resp. Ex. Pat3)

Furthermore, Drs. Reddy, Griffin and Gregg all testified that there are no maximum dose
limitations according to the Physicians’ Desk Reference {PDR] or the medical literature for
long-acting pain medications (those not combined with other pain medications such as
acetaminophen). They also testified that {he medical literature states that the highest dose of
such medication is the amount that keeps the patient’s pain under reasonable control, makes
the patient functional, and causes no side effects. Dr. Griffin noted that one should start at
tow doses, and go slow in titrating upward. Dr. Reddy added that a physician must “be
cautious, [and) follow all the red flag alerts if you are writing higher doses.” (Tr. at 49-50,
90, 206-207, 216, 231, 241-243, 256-257, 454, 465-466, 472, 477, 486, 506, 526, 693, 695-696,
742, 828; Resp. Ex. A; See, also, Resp. Ex.Patl)

Becauge the standard of care does not set forth a maximum dose, Dr. Reddy stated that he has
pondered the question of what is an acceptable dose of long-acting pain medication versus an
excessive dose of such pain medication. He noted that he had asked other interventional pain
practitioners at conferences, including one in early 2009, about their prescribing levels for
long-acting opioids. Atthat 2009 conference, the highest reported dose of OxyContin was
320 mg per day. Dr. Reddy also stated that he is aware of another physician who prescribes
OxyContin at 780 mg per day for a patient with a very unusual condition. In Dr. Reddy’s
practice, his “threshold” for OxyCeontin is 120 mg per day and his threshold for Kadian is 500
mg per day. (Tr. at 102, 146-149, 216-217, 271, 306-308, 310-311, 319)

Dr. Reddy stated that, despite the fact {hat there are no maximums on these pain medications
in the fiterature, there are points beyond which more medication “is not going to do anything
more.” Dr. Reddy stated that he investigates why the patient’s pain is not being controlied at
the lower levels, and he will examine whether: the medication is not effective, a new pain
problem has developed, the same pain problem is progressing, or tolerance has developed.
Dr. Reddy stated that he will switch pain medications, reduce medication levels, and/or
intervene with other modalities. (Tr. at 103-104, 182)
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23.

24.

“In addition, Dr. Reddy explained his approach in the following exchange:

Q. So are you saying in those instances where you have a pain patient who
may be developing a tolerance, your reaction may be not te increase,
say, the OxyContin, but to intervene with some other nonmedicine
modality?

A. Yes. 1 want to clarify that. Let’s say initially I want to act on why is
this patient’s pain not being controlled? Let’s say there is no progression
of disease, there is no new pain complaint, {and] there is no other
modality 1 could offer this patient.

Then 1 would give that paticnt a little bit more medication, taking into
consideration that same cordition, but the patient is developing tolerance,
and hence, the body needs more medication,

(Tr. at 104-105)

Dr. Gregg explained that, since there is no maximum dosage with long-acting pain medications,

a physician will not automatically fall betow the standard of care by writing at a certain
dosage. However, a physician must follow the patient, make sure the medications are not

harming the patient, and make sure the medications are not being diverted. Dr. Gregg also

stated that, with chronic pain patients, he expects most patients to escalate slowly until an

éffective dose is found or until the side effects require stopping the gscalation. (Tr. at 788-790)

Dr. Griffin presented an asticle by Forest Tennant, M.D., Ph.D., and Jeffery Reinking, M.D.,
from the November/December 2008 issue of Practical Pain Management, which describes

the current viewpoint on maximum opioid dosages as follows:

The prevailing view is clearly that the proper dosage, regardless of daily
amount, should be whatever allows the patient to achieve pain relief while
performing normal physiologic, mental, and social functions of daily living.
Unfortunately, some individuals and institutions are trying to arbitrarily
establish a maximal ceiling dosage for opioids. Their basis for this desire
appears to be the erroneous belief that opioids are either not effective above a
cettain dosage or that a pain patient never reaches a plateau or maintenance
dosage and eternally desires to continually raisc hisher opioid dosage. Another
misconception is that withdrawal from opioids is a difficult and dangerous
procedure once chronic pain is reduced or cured. The high cost of opioids and
other financial motives also likely underlie a desire to limit opioid dosages
and make false claims of excessive prescribing.

(Resp. Ex. Pat 1) Drs. Tennant and Reinking also stated that excessive opioid prescribing
can be found when a physical examination discovers such things as a low pulse, small pupils,

or very warm hands/feet. (Resp. Ex. Pat2, 5,6)

Pape 9
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26.

27.

28.

29.

Dosing Intervals

Some of the prescriptions at issue in this matter involve long-acting medications that Dr. Griffin
prescribed to be taken in short tme intervals. For example, on March 6, 2007, Dr. Griffia
prescribed to Patient ! OxyContin, 80 mg, #600, with instructions to take three to five tablets
every six hours. Dr. Reddy testified that the long-acting medications are to be consumed less
frequently becaase the medications are considered to last throughout the longer interval. For
OxyContin, the PDR states that it is 1o be iaken every 12 hours. Dr. Reddy acknowledged
that he has had “one or two” patieats who required more-frequent dosing of OxyContin than
every 12 hours, and noted that, in those cases, he did not discontinued any break-through
medication. (Tr. at 40-44, 98-99; St. Ex. 1 at 987)

Dr. Griffin stated that it was within the standard of care to prescribe long-acting opioid
prescriptions to be taken on shorter than 12-hour intervals. In Dr. Griffin’s view, some patients
require shorter dosing intervals, not larger doses of medication, in order to relieve the pain
and allow them to function. He belicves that he adequately documented his thinking at the
time he prescribed less than 12-hour dosages. In summation, Dr. Griffin stated that his
dosing intervals are consistent with the standard of care, which is to *“provide the patient with

" the maximum amount of medication they require by slowly titrating them upward and by

quizzing them along the way for side effects and paim relief.” He staied that he is aware that
other physicians prescribe OxyContin to be taken every six hours or more frequently. (Tr. at
500-501, 824, 831, 833, 835-838)

Dr. Gregg stated that OxyContin every 12 hours does not work well for many patients, and he
usually does not dose that medication in that fashion. He acknowledged that he has prescribed
OxyContin every eight hours and every six hours. (Tr. at 763)

Range of Pills at Fixed Intervals

Dr. Reddy testified that it is improper to prescribe the long-acting medications such that the
patient decides how many pills fo take at each interval. He stated that the long-acting
medications are to be given in fixed doses, and if the patient decides how many pills to take at
each interval, there is no fixed dosc consumed. Dr. Reddy considered such prescriptions to
be used like an as-needed [PRN] medication. Additicnally, Dr. Reddy stated that he did not
see any notes in the medical records where Dr. Griffin documented the number of pills in the
ranges that the patients actually took. (Tr. at 97-99)

Dr. Griffin acknowledged that he had issued prescriptions that included a range on the number
of pills to be taken at set intervals. Dr. Griffin stated that he had provided the patients with )
oral and written instructions when he issued prescriptions of this nature, and that he reflected
that fact in his progress notes via the acronym “MIPG,” which means medication instructions
and precautions given. He also stated that the patient decides how many pills to take within
the range based on experience and need. Dr. Griffin stated that he had followed up with the
patients to determine how the patients were consuming the medications under those
prescriptions so that he could determine fiture prescriptions. Dr. Griffin acknowledged that
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30.

31

32

he did not include in his progress notes how many pills the patients took at each interval. (Tr.
at 496-498, 601-603, 621, 306}

Although he acknowledged that his long-acting epioid prescriptions included a range on the
number of pills to be taken, Dr. Griffin stated that he did not write the prescriptions on an “as
needed” basis, as alleged. He testified:

Well, a true PRN prescription is as needed. It’s how you can {ake it. You
take it if you need it or not if you don’t.

When I wrote those prescriptions which {Dr, Reddy] is talking about, I was
trying to express on a piece of paper a contract that Lhad with the patient
based on their need for medication.

For example, the patient might need four OxyContin in order to start his day.
He might only need three at lunch, four again at supper and five so he can get
some sleep at night. That’s a dosing range of three to five, as needed through
the day, but it’s every six hours.

-

It's not take if you want it, it’s a standard dosing time interval, but the dose
will vary through the day. And not everybody takes the same dose every
single time because their needs through the day vary.

(Tr. at 495-496; See, also, Tr. at §14)

Dr. Gregg did not agree that a prescription for three to five pills every six hours constitutes a
PRN prescription because there are regular intervals at which some amount of medication is
to be taken. Moreover, Dr, Gregg stated that, in general, such a prescription for a pain patient
is not below the standard of care because it is reasonable to adjust when the patient suffers
periods of increased pain and to use something that would work longer than two o four
hours. Dr. Gregg stated that the medical literature reflects that the greatest problem for pain
management is handling break-through pain. He explained that one way to address it is with
short-acting medications and another way to address it is to adjust the long-acting medications
in a reasonable way. (Tr. at 725-726)

Dr. Gregg noted that he has written prescriptions for a few patients that include ranges on the
number of pills to be taken at & fixed interval. (TT. at 764)

Responding to Evidence of Abuse or Misuse
Dr. Reddy testified that, he personally “would certainly not give these high doses [of opioids]

when 1 know that the patient is using illicit drugs,” namely, marijuana. Dr. Reddy stated that
the standard of care requires z reduction in the amount of pain medication given when a
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33,

34.

35.

6.

37

patient’s urine screen show evidence of misuse or abuse, or the absence of a prescribed
medication. He elaborated that, in such situations, he would be extra careful and ry to reduce
the doses so that the patient cannot abuse the prescribed medications. In his view, the amount
of the reduction would depend on the existing dose. (Tr. at 88-89, 159, 173-174, 302, 322)

Dr. Griffin disagreed with Dr. Reddy’s statement that pain medications should be abruptly
decreased when a patient’s urine screen demonstrates marijuana usage. He described such
action as “negative reinforcement of the probable reason they smoke the marjuana.”
Moreovet, Dr. Griffin stated that a decrease in pain medication will not entice the patient to
stay with the physician and get betier. Dr. Griffin stated that, instead of decreasing the pain
medication, he requires an addiction medicine consultation to evaluate the marijuana use, and
he counsels against the marijuana usage. If the patient fails to respond, then he would
tenninate the pain medications. Moreover, Dr. Griffin stated that, if the physician continues
to prescribe adequate medications to control the patient’s pain, it is much more likely that the
patient will stop the marijuana use. Additionally, Dr. Griffin notes that any urine screens that
indicate use of cocaine, heroin, or methamphetamines will prompt him to require an addiction
medicine consult and, pending the results of the consultation, termination of the pain

' medications. (Tr. at 408-411, 520-521, 664, §10-812, 822-823)

Dr. Gregg testified that the standard of care does not automatically require reduction ina
patient’s medication if there is an abnormal urine screen or evidence of drug abuse. He views
that type of response as punitive, without helping to resolve the circumstances that may have
led to the abuse. He further stated that, it would be improper to reduce the medications in an
attempt to remove the patient from the practice because of urine screens. He finds that the
response to evidence of drug abuse is a case-by-case assessment. (Fr. at 720, 743-745, 739-

760)

The authors in the Practical Pain Management article stated that, in general, there is no need
to reduce opioid dosages as long as the patient claims severe pain and there are no physical
signs of excess opioids, However, they also noted that credible reports of diverting, sharing,
or theft for abuse by others justify curtailment of the opioid prescriptions. 1n addition, the
authors stated that “[pJhysicians who fail o heed third party reports of abuse, misuse, impairment,
or diversion and continue to prescribe must be declared to “excessively prescribe.™ (Resp.
Ex. Pat4,6)

Off-Label Use of Lyrica and Neurontin for Pain

Dr. Griffin stated that, when he prescribed Lyrica or Neurontin for Patients 1, and 3-6, he had
prescribed those medications in an “off-label” fashion for the patients’ pain. He also stated
that he reflected in the medical records that those prescriptions were for off-label purposes.
(Tr. at 806, 825)

Dr. Rcddy'testi fied that, although Lyrica is not indicated in the PDR for the treatment of pain,
“it is accepted among the physician population” for use with chronic pain patients as long as
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39.

40.

the patients are warmned and consent {o its use.® Additionally, he stated that it would be within
the standard of care to use Lyrica to treat chronic pain, but it must be prescribed within the
existing maximum dosage level. According to Dr. Reddy, to prescribe a medication for off-
label use above the maximum dosage set forth for its on-label use is inappropriate. Dr. Reddy
stated that the maximum dose for Lyrica is 300~ 600 mg depending on the medical condition,
and the reason is because the benefits do not increase with further increases in the dose, but
the side effects become worse. (Tr. at 54-58, 139-140)

Dr. Griffin siated that Lyrica has been tested for a certain group of people, and the limitation
in the PDR is the point beyond which the federal govemnment felt that there was no real
additional benefit o the patient. Dr. Griffin stated, however, some patients are “outliers,” and

. he used Lyrica in an off-label fashion for “outlier patients.” He concluded that it is appropriate

and within the standard of care to prescribe Lyrica up to the point where the patient gets 2
benefit without side effects because it relieves the patient’s pain and lessens the need for an

opioid. (Tr. at 484, 807)

Dr. Griffin also testified that, if using a medication in an off-label fashion, one is not limited
to the medication limits for its on-label use. Dr. Griffin stated that, with off-label use, one
starts with the PDR levels and “works™ from there. He explained that experience, medical
literature, and discussions with colleagues are the guides for the maximum dosage level in
off-label prescribing. (Tr. at 485, 606) i

Dr. Reddy acknowledged that Neutontin is‘also used, acceptably, in an off-label fashion for
the treatment of chronic pain. Dr. Reddy stated that the maximum dosage, as set foith in the
PDR, is 4,800 mg per day because its absorption rate never improves even if higher dosages
are given. Thus, Dr, Reddy contends that there is no benefit to prescribing Neurontin at
dosages above 4,800 mg, when the body will not absorb more of the medication. In his
practice, his threshold for Neurontin is 3,600 mg per day. (1. at 58, 60, 107)

Dr. Griffin agreed in part with Dr. Reddy’s position about Neurontin. He agreed that
Neurontin has been tested at 4,800 mg and its rate of absorption does not improve beyond
4,800 mg. Dr. Griffin explained that, at 4,800 mg and beyond, the body absorbs 27 percent of
the active medication in Neurontin, and the remainder is excreted. However, Dr. Griffin
pointed out that, if a higher dose is given, the body will absorb 27 percent of that higher dose,
and thus the patient receives more medication at the higher dosage. (Tr. at 460-461)

Dr. Gregg contended that Lyrica and Neurontin have no clear ceiling doses for pain, and are
safe if titrated to dose. Dr. Gregg stated that the off-label use of both Lyrica and Neurontin at
higher doses than the “on-label” maximum is reasonable and used frequently. He further
stated that to prescribe above the on-label maximum is not below the standard of care. (Tr. at
757, 803; Resp. Ex. A)

“Dr. Gregg does not consider the use of Lyrica for chronic pain patients to be un “off-label™ use of the medication. He
explained that Lyrica was approved for neuralgic use, md spine pain is part of neuralgic pain. However, he acknowledged

that the government did not categorize it the same way. (Tr. a1 787-788, 795-796)
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Dr. Gregg stated that he has written doses of Neurontin in the same range as the patients
involved in this matter. Because his current medical practice as related to pain management
focuses on interventional procedures, Dr. Gregg is not prescribing pain medications on an on-
going basis. However, he speculated that, if he were still writing all of his patients’ medications,
he would probably write prescriptions of Lyrica in the same range as the patients involved in
this matter as well. (Tc. at 802) ‘

Combinations of Pain Medications

Dr. Reddy also stated that certain combinations of pain medications can be appropriate, such
as OxyContin combined with Neurontin andfor Lyrica. He noted that such combinations are
given to avoid increasing the dosage of the opioids and are totally acceptable even though
Neurontin and Lyrica would be used inan off-label fashion. He noted, however, that combinations
of two long-acting opioids would not be appropriate because their mechanism of action is the
same. (Tr. at 230-231, 234-235, 366-367) '

Intractable Pain

Dr. Griffin referred in all 14 medical records to the patients’ pain as chronic, long-term
intractable pain, which is “a condition that exists as part of [the] other diagnoses and other
medical conditions.” Dr. Griffin explained that in using the term “intractable pain” in the
charis, he was stating that the patients’ pain would not stop despite the levels of medication
used, and that even at those levels the patients were in pain, Df. Griffin noted that, under
Ohio law, a physician treating patients with intractable pain may use amounts or combinations
of medications that may not be appropriate when treating other conditions. (Tr. at490-492,
807; Resp. Ex. Q}

Rule 4731-21-02, Ohio Administrative Code, states that, when a physician “utilizes a
preséription drug for the treatment of intractable pain on a protracted basis or when managing
intractable pain with prescription drugs in amounts or combinations that may ot be appropriate
when treating other medical conditions,” the physician shall comply with accepted and
prevailing standards of care, which shall include: :

« A documented evaluation of the patient’s history, asscssment of the impact of
the pain on the patient's physical and psychological functions, a review of
prior diagnostic studies and therapies, an assessmient of coexisting conditions,
and a physical examination.

» A documented diagnosis, including the presence of intractable pain, the signs,
symptoms, causes, and the nature of underlying discase and pain mechanism.

» A documented ireatment plan with justification, including documentation that
other medically reasonzble treatments for relief have been offered or attempted
without adequate success and the patient’s response to treatment.

« The diagnosis of intractable pain was made after the patient was evaluated by
a specialist in the treatment of the anatomic area, system, or organ of the body
perceived as the source of pain, unless the patient was evaluated and treate
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withiil a reasonable pedod of time by such a specialist and the treating
physician can rely on that evaluation. '
s Consent to treatment of prescription drug therapy on a protracted basis or in
- amounts or combinations that may not be appropriate when treating other
medical conditions.

Dr. Griffin stated thai Patients 3, 4, 7 and 10 had been referred for surgical consideration
and/or for evaluation due to a failed surgery. He also stated that, as a result, they had seen
other practitioners who specialize in the treatment of the anatomic area, system or organ of
the body perceived as the source of the patient’s pain. He also stated that he may have
referred the other patients as well. (Tr. at 588-590)

QOverall Conclusions Regarding the Care and Treatment of Patients 1-14

45.

46.

Dr. Reddy concluded that Dr. Griffin followed and cared for his patients regularly. He further
stated that it appeared that Dr. Griffin is a very compassionate doctor, who intends to help his
patients. Also, Dr. Reddy stated that Dr. Griffin had used a multi-modality approach to treat
these patients’ pain, finding that Dr. Griffin is doing “what is needed in a good pain practice.”
He noted that Dr. Griffin uses a number of protocols to ensure that his patients are taking the
medications as prescribed, and not diverting or abusing them. Dr.-Reddy stated that Dr. Griffin
has “made every effort, every time, to follow certain protocols.”> Hawever, Dr. Reddy found
that these 14 patients were patients with usual pain for whom Dr. Griffin prescribed unusual
doses of pain medications, which were inappropriate and excessive. Dr. Reddy also took
issue with certain combinations of medications and the lack of a referral or specific treatment
for one patient. (Tr, at 149-150, 268-269, 281, 298, 300-303)

Dr. Giffin described the 14 patients involved in this matier as the most difficult patients in
his practice because they have a large number of co-morbidities, are complex, and are mmusual.
(Tr. at 387-388) Moteover, he stated the following regarding Patients 1-14:

There [are] many complex reasons why these patients hurt. They don’t have

one thing that causes one kind of pain in one place. They have different idnds

of pain from different pain generators that are all laid on top of each other, on
top of the co-morbidities.

(Tr. at 388; see, also, Tr. at 543) .Dr. Guffin stated that he believes his treatrnent of ali 14
patients complied with Ohio law because he had diagnosed each patient with a condition that

*Dr. Griffin uses the following protocols to ensure that his patients are taking the medications as prescribed, and not
diverting or abusing them: intake information, frequent appointments, limited durations on medications, restrictions on
who may pick up prescriptions, the Chio Automated Rx Reperting System {OARRS] and the Kentucky and indiana
equivalents, on-site random drug screens, drug contracts/medication agreements, electronic prescriptions {since 1999),
use of tarmper-resistant prescription paper, the “CAGE” substence abuse end dependency screening/assessment tool,
rmandatory use of one pharmacy for opiofds, doctmentary proof of events resulting in loss or destruction of pain
medication, and talking with phirmacies. (Tr. st 272-276, 411-421, 424; Resp. Ex. N) Dr, Griffin occasionelly will
conduct pill counts, but he did not do that with any of the involved 14 patients. (Tr. at 827)
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is known to be chronically painful, he had treated each patient for that chronic pain, and he
was in compliance with similar physicians in similar circumstances. Dr. Griffin testified that,
in particular with regard to the dases of OxyContin, Kadian, Lyrica and Neurontin, the medications
were what had been required to relieve the patients’ pain appropriately. In essence, he felt
that he had met Ohio’s chronic pam management requirements. (Tr. at 391, 808)

He explained that he uses a conservative approach to pain medicine, but he is willing to
prescribe at the dose that is necessary 10 relieve the patient’s pain. Dr. Griffin also stated that
most of his patients have “been through” other physicians and been dissatisfied. He stated
that most of his patients come to him almost as a last resort. He noted that he is willing to
take on the difficult cases. (Tr. at 808)

Dr. Gregg noted that Dr. Griffin treats patients with spine-related pain issues, and not all of
those patients are going to do well. Dr. Gregg stated that e found that Dr. Griffin provided
appropriate care to Patients 1-14, did not fall below the standard of care, and did not prescribe
excessively. He also stated that the medication doses do not exceed others that he has seen
and used for patients in his own practice. (Tr. at 690-692; Resp. Ex. A) Dr. Gregg stated:

* + ¢ And the normal stuff, anti-inflammatories, the physical therapy, the time
and surgeries if they need it or had them, have not done the job, they are still
hurting. Then for kim to write for opiates in that seiting, to me you’re not
gaing to set something if it's one year, five years, ten years.

if you hit a stable dose even and hold it there, that’s amazing. You’ve
actually almost puaranteed that you're helping that patient because they are
not escalating the kind of dose that scems to be helping.

(Tr. at 793-794) In addition, Dr. Gregg stated that Dr. Griffin responded to the abnormal
urine screens appropriately and documented such. He stated: *“The chart notes are
remarkably complete, specific, and deal with these problems in & manner appropriate to a
physician working to understand and help the patient * * *.” (Resp. Ex. A)

Evidence Specific to Patients 1,2, 9, 10, 11 and 13

(Tn relation to these six patients, the Board alleged inappropriate and excessive prescribing, and
raised several additional allegations that are patient-specific. As a result, the evidence regarding
these six patients will be summarized individually, ona patient-by-patient basis. The evidence
regarding the other eight patients will be summarized collectively later in this Report.) -

48.

Patient 1 (Allegation: Inappropriate and excessive OxyContin and Neurontin prescriptions,
and inappropriate Ultram prescriptions)

Patient | is a 48 year-oid female, She began treatment with Dr. Griffin in 1993, following a
work-related injury. In 1995, she suffered injuries from a significant motor vehicle accident.
She has been diagnosed with: (a) 2 T8 wedge compression fracture without spinal cord
injury; (b) degenerative disc disease; and {c) disc herniations in the tumbar and cervical areas.
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Initially, Dr. Griffin treated Patient 1 with non-opioid medications. He treated her with
opioids for a limited period of time following the 1995 automnobile accident, and he prescribed
Ultram. He continued the Ultram prescriptions, and began prescribing opioids in 2000,
starting with Lortab, and then moving to Percocet and QxyContin in 2002. Percocet and
OxyContin continued {o be prescribed to Patient 1, and since June 2005, the OxyContin
prescriptions have remained at the same level: OxyContin, 80 mg, three to five tablets every

six hours, which equals 960 mg to 1,600 mg of OxyContin per day. The Percocet prescriptions

decreased, and the Ultram prescriptions remained essentially at the same level. (S1. Ex. 1 at
3, 537, 571, 839, 845, 915-949, 985-1017; Tr. at 192, 454-436, 539, 544, 609; Resp. Ex. C)

Dr. Reddy raised several criticisms of Dr. Griffin’s prescriptions to Patient 1. First, he
addressed the OxyContin presctiptions. Dr. Reddy noted that, between June 2005 and
September 2007, Dr. Griffin prescribed OxyContin (80 mg, three to five tablets, every six
hours).® Additionaily, for much of that same time period, Dr. Griffin prescribed 100 mg of
oxycodone each day via Percocet (either 5/325 mg or 10/325 mg, one to two tablets, every
four to six hours). Dr. Reddy stated that the OxyContin and the larger dose Percocet

prescriptions, when considered together, result in Patient 1 receiving 1,060 — 1,700 mg of

oxycodone every day. (St. Ex. 1 at 985-1007; Tr. at 96-97, 118, 193) Dr. Reddy opined that
those prescriptions were inappropriate, excessive and below the standard of care for the
following reasons:

¢ The amount of OxyContin per day is too high, given Patient 1I’s diagnoses.

e The OxyContin should have been prescribed to be taken every 12 hours [q12
hours], not in shorter time periods because it is a time-released medication.

» The OxyContin dose should have been a fixed amount; not a dose that allows
the patient 1o select the number of pills to consume. :

(Tr. at 97-100, 194; St. Ex. 18 at 1-2) Dr. Reddy commented that, during this same time

period, Dr. Griffin did not attempt to reduce the OxyContin dosages, or switch to other long-
acting opioids, or provide other interventional procedures, such as medial branch blocks and
radio frequency neurotomny. {Tr. at 102, 106, 111-113)

Second, Dr. Reddy found that, between August 2006 and August 2007, Dr. Griffin prescribed
Neurontin (1,800 mg, one to two pills every four to six hours) for a total of 2,400 to 7,200 mg
each day. Dr. Reddy stated that it was acceptable to prescribe Neurontin in an off-label fashion
for the patient’s nociceptive pain, which is pain from any non-neurological structural damage
such as muscle trauma or a broken bone, However, he found the amount of Neurontin at
7,200 mg each day to be excessive for Patient I’s conditions. (St. Ex. 1 at 3, 31-41, 985-1003;
Tr. at 59, 107-109, 326-327; St. Ex. 18 at 2}

Third, Dr. Reddy noted that Dr. Griffin had prescribed Ultram to Patient 1 for multiple years,
while he also had prescribed OxyContin and Percocet to Patient 1. Dr. Reddy concluded that

*Dr. fteddy actually stated that the problematic OxyContin prescriptions were issued by Dr. Griffin beginning in May
2004, but the prescription log indicates that they began in June 2005, (St. Ex. 18 at £-2; St. Bx. | at 1001, 1007)




i the Matter of George D.J. Griffin, I, M.D. :
Case No. 09-CRF-002 ' Pape 18

Ultram was prescribed for Patient U's pain,” and there was no need for it when stronger and
longer-acting medications for pain were simultaneously prescribed. As a result, Dr. Reddy
concluded that Dr. Griffin’s action on that point was below the standard of care. (St. Ex. 1 at
3, 31-41, 985-1013; Tr. at 109-111, 329-330, 357-358; St. Ex. 18 at 2)

50. Dr. Griffin testified that he started Patient | on low-dose opioids, but it later became necessary
to switch to long-acting opicids as she continued to work at her “refativcly heavy job.” He
further stated that Patient 1’s conditions are either not repairable by surgery, or not severe
enough for surgery. (Tr. at 456-457; Resp. Ex. C at 1)

With regard to the OxyContin and Neurontin prescriptions, Dr. Griffin disagreed with Dr. Reddy.
‘He acknowledged that the OxyContin and Neurontin prescriptions are high doses, but stated
that they are stable doses for Patient 1. He stated that similar physicians, under similar
circumstances, will prescribe those amounts to provide appropriate pain relief and aliow
functioning in society. (Tr. at452-454; Resp. Ex. C at1) ‘

51. Dr. Griffin testified that he had prescribed Ulram to Patient | in an off-label fashion. On two
occasions, in 2005, the progress notes reflect that off-label use of Ultram was discussed with
Patient 1. He stated that the medical literature mentions another use for Ultram. (Tr. at 389-
392, 449-451, 606, 807, 829; St. Ex. 1 at 683, 689) He explained:

The Ultram in Patient § was prescribed off-label for the sole purpose of attempting
to decrease the activity of a ¢hemical in the spinal cord, which Ultramn is
known to work on. It is not a centrally acting opioid benefit that I was searching
for.

That particular chemical is called NMDA which stands for N-methyl-D-aspartic.
1f you can decrease NMDA function, what happens is that the patient’s
perception of the pain coming to them is lessened, and so they perceive less
pain. :

This lowers your need for opioids so that you don’t have to give a higher dose
of essentially active chemical in order to achieve the same level of pain relief.

(Tr. at 389; see also Tr. at 608) Dr. Griffin testified that his off-label use of Ultram was within
the standard of care and that other physicians prescribe Ultram in the same off-label fashion.
He stated that the only other medication that affects the NMDA receptor is Methadone, and in
his medical judgment he selected the better medication for Patient 1. Dr. Griffin acknowledged
that the Ultram did not allow Patient ) to have lower doses of the long-acting opioid; he
stated, however, that the Ultram allowed her to be more active. (1. at 449, 607, 830)

9r. Reddy stated that Uliram has a dual effect — a5 an analgesicand 25 & serotonin uptake inhibitor. He stated that the
indication of Ultram in Patient | is “no doubt” for pain. Dr. Reddy further stated that, although Ultram inhibits
serotonin levels which affect s patient’s perception of pain, there are better medications and *{y]Jou don’t use Ultram to
help serotonin levels.” (Tr. at 329-330, 357-360}
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52, Dr. Gregg testified that the OxyContin and Neurontin prescriptions were not excessive or
inappropriate. Also, Dr. Gregg stated-that Dr. Griffin’s Uliram prescriptions for Patient |
were within the standard of care. Dr. Gregg stated that Ultram has two modes of action:
opiate receptor effect and non-opiate effect, which occurs in the spinal cord. Dr. Gregg stated
that Ultvam is a very reasonable medicine to prescribe, along with opioids because of the non-
opiate effect. He further noted that he too has prescribed Ultram in addition to opioids. (Tr.
at 697-698; Resp. Ex. A)

Patient 2 (Allegation: Inapprepriate and excessive OxyContin prescriptions, and faiture to
refer, treat and/or document treatment for spasticity}

53, Patient 2 is a 50 year-old male. In 2004, he began treatment for his pain with Dr. Griffin. He
has been diagnosed with: (a) T6 fracture with paraplegia, which occurred in 1981 following a
motorcycle accident; (b) bilateral shoulder dislocations; and {(c) cervical disc hemniations.

Dr. Griffin initialty prescribed shoit-acting opioids, but escalated them. In September 2006,
Patient 2 underwent surgery for a femur fracture, after which Dr. Griffin escalated his pain

" medication again. From Qctober 2006 to October 2007, Dr. Griffin prescribed OxyContin, 80
mg, four times each day. During that time period, Dr. Griffin instructed Patient 2 to take two
OxyContin pills at each time interval, and then escalated up to six pills at each time interval.
Additionally, during this 2006-2007 time period, Dr. Griffin prescribed Percocet. {(St. Ex. 2
at 3, 5, 651-655, 783, 841-849; Tr. at 120, 125-126, 544; Resp. Ex. C at 2)

54.  Dr. Reddy again had three criticisms. First, Dr. Reddy stated that, following the 2006 surgery
for the femur fracture, it would have been normal for Patient 2 to experience pain for an
extended period of time because his central nervous system would not react normaity to the
injury. However, Dr. Reddy stated that, by September 2007, Patient 2 was prescribed 1,920

.mg of OxyContin ¢ach day and, at the same time he was prescribed 100 mg of Percocet sach
day. Dr. Reddy stated that amount of oxycodone is excessive and below the standard of
care.’ (Tr. at 132; St. Bx. 18 at 3) .

Second, Dr. Reddy noted that Patient 2’s pain was not well controfled with the large amounts
of pain medications and, therefore, Dr. Gritfin should have considered that the patient’s pain
was due to something other than the T6 fracture and the femur fracture. Dr. Reddy opined
that Patient 2 may have been suffering from spasticity,” and stated that Dr. Griffin should
have referred Patient 2 to a spinal cord injury clinic. Dr. Reddy noted that Dr. Griffin did not
diagnose spasticity or refer Patient 2 for an evaluation. Dr. Reddy concluded that Dr. Griffin’s
failure to make that referral was below the standard of care. (Tr. at 126, 131-133, 287-289,
333; St Ex. 18at3)

Spatient 2°s pharmacy questioned the amount of Oxycodone prescribed by Dr, Griffin in April 2007, stating that it is
“much more than the manufacturer recommends.” (St. Ex. 2 at 73).

*Dr. Reddy and Dr. Griffin stated that “spasticity” is a noa-stopping contraction of the muscle. Dr. Griffin stated that
the contraction is “almost impossible {o break” manually. Drs. Reddy, GrifTin and Gregg agreed that such a diagnosis is
accomplished by physically examining the patient. Dr. Reddy testified that “spasms” are different from “spasticity.”
He noted that 2 paraplegic who has spasms should be watched for spasticity. (Tr. at 127, 363, 394, 699}
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57.

Third, Dr. Reddy noted that, in June 2006, a urine test established that Patient 2 had cannabinoids

in his system. In Dr. Reddy’s view, it was inappropriate, and below the standard of care, for
Dr. Griffin to continue prescribing excessive doses of OxyContin to this patient following the
positive result for an illicit drug. (St. Ex. 7 at 585; St. Ex. 18 at 3; Tr. at 131-132)

Dr. Griffin disagreed that he prescribed excessive amounts of OxyContin to Patient 2, and
stated that he prescribed OxyContin as would other physicians in stmilar circumstances.

Dr. Griffin testified that he titrated the dose of OxyContin over time, and Patient 2 reported at
that high level an improvement in his ability to function and interact with society, family and
friends, including an ability to sleep six hours a night. (Tr. at471, 472; Resp. Ex. Cat 2)

Dr. Griffin agreed that an evaluation for spasticity would be appropriate, and stated that he
did evaluate Patient 2 for spasticity via a physical examination. Dr. Griffin pointed to his
progress nate from Patient 2’s first office visit as evidence of his physical examination of
Patient 2 and the lack of indication of spasticity. (Tr. at 393-395, 397) Dr. Griffin’s progress
note from Patient 27s first office visit included:

The patient denies any leg pain at this time. He does have the typical
paraplegic hamstring and gastroc {sic] spasms on occasions. These are not
prediciable.

*EH

[Straight leg raises] are weakly positive bilaterally, left more so than right at

90 degrees. Muscle mass is greatly decreased in both legs. Thereisno
contro! of the hips or knees. * **

(St. Ex. 2 at 783) Dr. Griffin further stated that, if Patient Z had spasticity at the time of the
first office visit, he would have found increased pain with attempted motion. {Tr. at 395)

Dr. Griffin further testified that he conducted other physical examinations of Patient 2, and
Patient 2 did not suffer from spasticity. Dr. Griffin agreed that Patient 2 suffered from muscle
spasms, and he stated that he treated the spasms at different times with Baclofen, Valium and
Xanax. For instance, at the June 25, 2007, office visits, leg and back spasms were noted, and
at the September 18, 2007 office visit, Patient 2 had visible spasms in the back and upper leg,
and in his back as well. Dr. Griffin noted, at that latter visit, that Patient 2's “pain is refatively
well controlled with the use of the current medications other than the back spasms.” (Tr. at
467-470; Resp. Ex. C at 2; St. Ex. 2 a1 597, 611, 761, 763, 767,769, 771,773}

With regard 1o the June 2006 urine sample that tested positive for marijuana, Dr. Griffin
stated that he had counseled Patient 2, told him to stop using marijuana, and refesred him to
an addictionologist, although it is not reflected in his progress notes. Dr. Griffin further
stated that he did not mention it in his notes because mention of it “would have compromised

or negated this person’s access to his necessary medications” by the Bureau of Workets’
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Compensation. Dr. Griffin also noted that he was successfui in counseling Patient 2 to stop
the marijuana use. (Tr. at 633-634; Resp. Ex. Cat2)

Dr. Gregg reviewed the progress notes from Patient 2°s office visits between October 2006 to
October 2007. He noted that Patient 2’s pain levels varied, and he expressed that his pain
levels on “bad days™ exceeded a five out of ten. Dr. Gregg, stated that “we would like to keep
it down somewhere more in the — two to threc is the average wun, and not really cxceeding
five.” As a result, he found that Patient 2's pain scores were “pretty severe,” and there was a
need to adjust the medications to deal with the patient’s pain. Additionally, Dr. Gregg stated
that Dr. Griffin physically examined Patient 2 and revicwed his “systems” during that same
time period. As a result, Dr. Gregg stated that Dr. Griffin investigated whether Patient 2's
pain could have been generated from another source. Dr. Gregg felt that Dr. Griffin had
decided that Patient 2’s pain was pretty much the same and was trying to find 2 medication
dose that would heip. Moreover, Dr. Gregg saw nothing in the medical record fo indicate that

" there may have been another source of pain that would have required a refercal. (Tr. at 780-781,

'_?83—?84)

Dr. Gregg was skeptical that spasticity would have been an issue for Patient 2 because the
time frame was mote than 20 years after his spinal cord injury. He added that any later
developments would probably have been related to nerve or muscle spasms, and those would
not require a referral to a Physical Medicine and Rehabilitation physician as recommended by
Dr. Reddy. Moreover, Dr. Gregg stated that one must physically examine the patient and
listen to the complaints and symptoms in order to diagnose spasticity. He further stated that
Patient 2’s medical record demonstrates that Dr. Griffin repeatedly physically examined
Patient 2’s lower extremities to determine their function and to determine whether there was
ongoing spasticity. Accordingly, Dr. Gregg stated that there was no failure on Dr. Griffin's
part-to adhere to the standard of care. (Tt. at 699-703, 779; Resp. Ex. A)

Patient 9 (Allegation: Inappropriate and excessive OxyContin, Avinza and Kadian prescriptions.
and inappropriate concurreni prescribing of two long-acting opioids)

Patient 9 is a 55-year-old female. She began treatment with Dr. Griffin in 1985 following an
injury to her back. She was diagnosed with: (a) L4-5 right disc herniation and (b) post-
laminectomy syndrome. She reinjured her back in 1995. Dr. Griffin stated that Patient 9 has
a recurrent disk herniation due to the second injury, and now has an unstable spine called
“retrolisthesis.” (St. Ex. 9 at 957, 989, 1085, 1181-1185; St. Ex. 18 at 11; Resp. Ex.Cat9;
Tr. at 545)

Dr. Griffin prescribed: (a) OxyContin, 960 mg per day from December 2005 to March 2006;
(b) Avinza, 960 mg per day in April 2006; (c) Kadian, 1,200 mg per day from April 2006 to
June 2006 and from December 2006 to September 2007; and (d) Methadone, 40mg escalating
up to 105 mg per day from July 2006 to January 2007. Between September 2003 and Scptember
2007, Dr. Griffin also prescribed Neurontin at 4,800 mg per day. (St. Ex. 9 at 1193-1221)
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Dr. Reddy took issue with the OxyContin, Avinza, and Kadian prescriptions noted above,
stating that they were excessive given Patient 9's diagnoses. " Also, he stated that Dr. Griffin
prescribed Kadian and Methadone during the same six-mounth period (July 2006 to January
2007), which was inappropriate because they are both long-acting opioids. Dr. Reddy further
explained that Patient 9’s condition is a common one in pain clinics, but Dr. Griffin’s
prescriptions were unusual and inappropriate. Dr. Reddy acknowledged that he personally
had presctibed two long-acting opioids at the same time, but did so while he was reducing
one long-acting opioid in order to switch the patient to another long-acting opioid. Dr. Reddy
concluded that Dr. Griffin’s aclions were below the standard of care. (St. Ex. 18 at I{; Tr. at
166-171, 266-267, 317-318) )

Dr. Reddy explained that he had relied on a medication listing in the beginning of the patient
record to conclude that Kadian and Methadone were simultaneously prescribed to Patient 9
between July 2006 and January 2007. Dr. Reddy acknowledged that the log of prescriptions,
which is updated as the prescriptions are written, does not indicate that Kadian and Methadone
were simultaneously prescribed to Patient 9 between July 2006 and January 2007. Instead,
the prescription log suggests that the Kadian had been prescribed, that Methadone replaced it
between July 2006 and January 2007, and that then again Kadian was prescribed in Februacy
2007. Dr. Reddy also acknowledged that the progress note from Patient 9s office visit in
December 2006 also reflects that the Methadone was switched to Kadian at that time. Asa
result of a re-review of the medical record, Dr. Reddy agreed that the medical record does not
support a finding that there was concurrent use of two-long acting opicids by Patient 9.1
However, Dr. Reddy still finds that excessive levels of Kadian and Methadone were
prescribed. (Tr. at 278-285, 316-317, 342-351, 369; St. Ex. 9 at 5, 775-777, 1191-1197)

Dr. Griffin disagreed with Dr. Reddy’s contention that the OxyContin, Avinza and Kadian
prescriptions were excessive. He stated, instead, that the doses were necessary to improve
Patient 9's function in society, noting that she was able to participate in hobbies. Moreover,
he stated that he documented the improvement in her pain scores and in her quality of life. He
also stated that the Schedule 11 narcotics were prescribed within the standard of care. (Tt at
513-514; Resp. Ex. Cat 9)

In addition, Dr. Griffin testified that he was rotating the long-acting medications for Patient 9,
and there was some cross-over a5 one medication was.decreased and the other was introduced.
He also explained that the listing Dr. Reddy had relied on initially is part of his electronic
records, and the listing generated by the program does not separately list prescription periods
for the same medication. Dr. Griffin stated that he has complained to the company, but the
program has not been altered. He further stated that because of that flaw in the program, he
maintains a separate paper copy of the prescription log for his patients. (Tr. at 508-512)

¥Dy. Reddy also looked at prescriptions for Avinza and Kadian in Apcil 2006, believing that those two long-acting
opioids were concurtently prescribed. He later acknowledged that the one prescription was canceled, and therefore
there was no concurently prescribing issve related to Patient 9. (Tr. at 364-366)
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When Dr. Gregg reviewed Patient 9's medical record, he found no concurrent prescribing of
long-acting opiates. (Tr. at 704-706) In addition, he testified:

As 1 mentioned, the treatment appeared to be trying to find doses of medications
that were effective. And as he was working through these medicines, when he
did find side effects and lack of benefit, the medicine was discontinued.

In a process that, to me, is trialing the medicines to see what is effective, it did
‘not deviate from [the] standard of care if you can find a dose of these medicines
that is effective.

There’s a number of combinations that people have tried. 1 have had patients
on combinations of long-acting opiates, whether it be a Duragesic patch and
an oral, or whether it be Methadone and Morphine.

These combinations can be effective. They are different drugs, they occupy
different receptors, and if that patient responds better to higher doses of one or
a combination of two, then it would be reasonable.

(Tr. at 708-709)

Patient 10 (Allegation: Inappropriate and excessive OxyContin prescriptions, despite a drug
screen positive for illegal drugs of abuse, the presence of Hepatitis C, depression, anxiety and
migraine headaches)

Patient 10 is a 55-year-otd male. He began treatment with Dr. Griffin in 2002. He was
diagnosed with: (a) burst fracture at L1 following a construction accident; (b) status post
T12-L2 fusion in 1999; and (c) chronic draining infection of the left flank. He also has
depression, anxiety and migraine headaches. From February 2004 to September 2007,

Dr. Griffin prescribed escalating prescriptions of OxyContin, including prescriptions for
1,040 mg of OxyContin per day. During that time, he prescribed Neurontin, 4,800 mg per
day, as well. (St. Ex. 10 at 285, 391, 651, 691, 737, 853, 903, 1027-1033, 1073-1101; Resp.
Ex. C at 11; Tr. at 656) ) -

Dr. Griffin first noted Patient 10°s depression and anxiety issues in October 2003. He discussed
“the need for a psychological consullation” with Patient 10 in September 2006, following a
June 2006 urine screen that was positive for marijuana. A second urine screen was positive
for marjuana in June 2007. On both occasions, Dr. Griffin instructed Patient 10 to consult
with an addiction medicine specialist, and he testified that Patient 10 did so. It appears from
the medical record that Patient 10 obtained psychotherapy as part of those consultations.
Additionally, Dr. Griffin included in his March 2007 progress note that Patient 10 suffers
from migraine headaches. {St. Ex. 10 at 218, 285, 603-613, 691, 853,909, 911, 919; Tr. at
657-659)
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Dr. Reddy found that Dr. Griffin’s OxyContin prescriptions were excessive and below the
standard of care. In addition, Dr. Reddy stated that the OxyContin prescriptions were below
the standard of care because Patient 10 suffers from Hepatitis-C, had urine screens that were
positive for illegal drugs (marijuana), and has depression, amxiety, and migraine headaches.
Dr. Reddy explained that he would have obtained consultations for Patient 10°s iltegal drug
use, anxiety, depression and migraine headaches, and he might have reduced the dosages until
those other issues cleared. {St. Ex. 18 at 14; Tr. at 175-178, 237, 315}

Dr. Reddy stated that, if Patient 10 had contracted Hepatitis C from a blood transfusion, rather
than intravenous drug use, he would still consider Dr. Griffin’s OxyContin prescriptions to be
excessive and below the standard of care because the drug screen demonstrated that the
patient was using illegal drugs. Dr. Reddy stated that Dr. Griffin still should have controlled
the amount of OxyContin ot should have used an alternative route to prevent abuse or
diversion. (Tr. at 285-287)

Dr. Griffin disagreed with Dr. Reddy’s conclusions, finding that he met the standard of care
and his prescriptions were not excessive. He stated that the doses were necessary to improve
Patient 10°s function in society, and he had documented such in the medical record. Dr. Griffin
included in his progress notes (for the first time in May 2004) that Patient 10 told him he had
contracted Hepatitis C froma blood transfusion, and Dr. Griffin therefore believed that the
Hepatitis C was not the result of intravenous drug use. Moreover, Dr. Griffin stated that
Hepatitis C is not a contraindication for pain medications. Dr. Griffin also stated that Patient
10 suffered from chronic paisi, which led to depression. He explained that Patient i0’s
depression was not a “primary depression;” rather, it was a reactive or secondary depression
and therefore, Patient 10 was not in an “at-risk” category for medication. Dr. Griffin
explained that he treated that secondary depression by prescribing Cymbalta for Patient 10.
Similarly, Dr. Griffin stated that Patient 10°s anxiety was due to the ongoing nature of his
chronic pain and concerns for providing for his family. Dr. Griffin stated that the depression,
anxicty and migraines were not contraindications for the opioid prescriptions. (Tr. at 514-
518, 522, 655; St. Ex. 10 at 725, 737, 823; Resp. Ex. Cat 11}

Dr. Griffin testified that he responded to the positive urine screens by instructing Patient 10 to
consult an addictionologist. Dr. Griffin explained that Patient 10 was compliant with the
instructions. He further stated that the standard of care did not require him to reduce the
opioid prescription. Also, Dr. Griffin stated that Patient 10 had not abused the pain
medications and deserved pain medication. Dr. Griffin noted that, following the fizst positive
urine screen, he increased Patient 10's pain medications “because in talking with him I felt
that he had inadequate pain relicf when he reported a level five out of ten on his activities,
and eight out of ten.” (Tr. at 519-520, 662-664; Resp. Ex. C at 11; St. Ex. 10 at 909,919)

Dr. Gregg found that Dr. Griffin’s treatment was appropriate and that the issues with the drug
screens were addressed. Dr. Gregg explained that Dr. Griffin noticed the results, addressed
them in the subsequent visits, appropriately referred Patient 10, and documented the referrals.
With regard to the second abnommal drug screen, Dr. Gregg stated that there is not an automnatic
rule as to how to handle the situation; rather, it is a judgment call by the physician, and
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Dr, Griffin’s approach was acceptable. Dr. Gregg contended that the issues of Hepatitis C,
tigraines, depression and anxiety are co-morbid conditions that would make treaitnent more
difficult, because they would be factors to consider in deciding how and whether to prescribe
opiates such as OxyContin, but they would not limit the amount of the dosage. (Tr.at T10-71L,
714-715)

Patient 11 (Allegation: Inappropriate and excessive OxyContin prescriptions, despite
multiple posilive drug screens jor canpabnoids, a negative drug screen for oxycodone anrd
diazepam which had been prescribed to Patient 11, a negative drug screen for pregabalin
which had been prescribed to Patient 11, her criminal history for drug-related felonies, and a
call from a pharmacist advising that she was selling drugs}

Patient 11 is a 49-year old female. She began treatment with Dr. Griffin on May 9, 2008, and
a number of events took place between May and September 2008. Patient 11 was diagnosed
with: (a) arthrogryposis multiplex congentia, (b} amyoplasia, (¢) osteogenesis imperfecta, {d)
osteoarthritis, (€) scoliosis, (f) degenerative disc disease, and (g) arthritis. At the time of her
first visit, Patient 11 provided pharmacy reports to Dr. Griffin indicating that she had been
prescribed OxyContin, oxycodone, diazepam, Cymbalta, and Valium, as well as other
medications. Dr. Griffin accepted Patient 1175 statement that she was taking 320 mgof
OxyContin each day, and accepted her statement regarding how much of that medication she
had remaining. At the first visit, Dr. Griffin increased her prescription for OxyContin to 640
mg per day, and added Percocet 10/325 mg. At the firsl appointment, he prescribed 12 pills
of OxyContin, 80 mg, which he believed would require Patient 11 to retumn in two weeks. He -
also prescribed diazepam (Valium). Dr. Griffin also requested an O ARRS report. (1T. at 70,
550, 552, 554, 557-558, 560, 770, 816, 838; St. Ex. 11 at 35-37, 145, 149-163, §79-191,193)

During her second office visit in May 2008, Patient 11 complained of “occasional sharp pain
in multiple joints, intermittent buming pain in her legs with the lef being worse than the right,
and constant dull aching pain in her back.” Dr. Griffin noted that her pain was “refatively
well controlled” with the current medications, and that she was using it appropriately. He
noted her pain levels on a scale of 10, noted no evidence of side effects, and noted that she
had improved function and mood. At the second office visit, a drug screen was ordered, and
it was negative for benzodiazepines“ and oxycodone. (St. Ex. 11 at 63-65, 69; Tr. at 773)

A second drug screen was ordered in eatly June 2008. The second screen was positive for
benzodiazepines and oxycodone, and positive for cannabinoids. (5t. Ex. 11 at 73}

"The State argued that this urine screen’s benzodiazepine results were sbnormal. The parties focused on Dt Griffin’s
diazepam prescription issued during the first office visit on May 9, 2008, A pharmacy record dated May 15, 2008,
reflecis that Patient 11 presented that prescription 1o the pharrmacy, but the phanmacy held Dr. Griffin's diazepam
prescription because it was “early.” A later OARRS report reflects that Dr. Griffin’s dizzepam prescription was not
filled until June 6, 2008, which was after the drug sereen conducted 3t Patient {1's second office visit. (St.Bx. il at
169, 193; Tr. &t 771-775} In addition, Patient 11°s medical record reflects that gnother physician hed prescribed
diazepam to Patient 11, and she had filled that prescription in late March 2008, According to an OARRS report, that
prescription was for a 30-day supply. (St. Ex. 11 at 79, 185) That presctiption, if taken properly, should not have
registered on the urine screen taken at the second office visit in late May 2008. ’
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In mid-June 2008, Dr. Griffin sent a letter to Patient 11 advising her that, as a resuit of the
June urine screen being positive for cannabinoids, she needed to seek immediate consultation
with an addiction medicine specialist. His letter also stated that, in order to continuing
receiving analgesic/opioid medications, she was required to complete the consultation in 2
timely manner. (St. Ex. L1 at 81)

{n mid-June 2008, Dr. Griffin’s office directed Paticnt 11 to the emergency room due to pain.
She reported that her pain medication “has not been helping x3 days.” She receiveda single
dose of Dilaudid and a single dose of Phepergan. (St. Ex. 11 at 85-93) '

[n early July 2008, Patient 11 saw Dr. Griffin fora third time. He noted that she needed her
current medications in order to adequately control her pain and to function in society, and that

she was having no side cffects. He further stated that her pain was “relatively well controlled,”

and her “function remained stable since [herj last exam.”'? Dr. Griffin stated in his progress
notes that compliance was discussed with Patient 11," that she was seeing an addiction
medicine specialist,” and another drug screen was ordered. The urine was positive for
cannabinoids. (St. Ex. 11 at 95, 97, 101) '

Dr. Griffin sent Patient 11 a second letter, advising her that, as a result of the July urine scicen
being positive for cannabinoids, she would need to obtain further counseling and attend
weekly meetings. ’

At her fourth office visit in August 2008, Dr. Griffin noted that Patient |1 needed her current
medications in order to adequately control her pain and to function in society, and that she
was having no side effects. He also noted that her activity level had improved, and that she
was seeing an addiction medicine specialist. A fourth drug screen was conducted and it was
negative for pregabalin (Lyrica), which Dr. Griffin had prescribed in July 2008. Patient 11°s
medical record demonstrates that she filled the Lyrica prescription on Suly 17, 2008, the same
day it was written. It was a 42-day supply. (St.Ex. 1t at 1135, 119, 201}

Shortly thereafier, Dr. Griffin received notice from a pharmacist that Patient 11 had been
convicted of three, drug-related felonies, and that a friend who picked up her prescriptions in
May 2008 informed another pharmacist that Patient 11 would sell most of her medications
and would snort the rest. Dr. Griffin testified that his staff verified that Patient 1 1 had three

. Griffin explained that she had been sent to the cmergency rocm because she could have had a fracture since she
has osteogenesis imperfecta. The single dase of medication given by the emergency room was to provide relicf and
allow her 1o continue 5t home on her current medications. He found that, overall, her function remained steble and there
was no deterjoration in her condition, although she had gone to the emergency room. (Tr. at 572-573}

YDy Griffin expluined that his reference to discussing the niced for compliance meant that he hed discussed the prior heb
reports, and had explained to Patient 11 that she nceded to be actively in compliance if she was going to continue to
seceive medication, He did not consider her to be noncompliant with his prescriptions at that time. (Tr. at 579-580}

Wpatient 11's medica! record, which covers the time period of May to September 2008, does not include any report
from the addiction medicine specialist. (Tr. at 568-570)
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drug-related convictions. His office also obtained a second OARRS report. (St Ex. 11 at
127, 193-197; Tr. at 583-584)

At Patient 11°s next office visit in September 2008, Dr. Griffin discussed urine testing, the
pharmacist’s note, compliance and his grave concerns. He noted that Patient 11 reported that
she was seeing an addiction medicine specialist every other week. Dr. Griffin also discussed
the need for Patient 11 to provide copies of her prior medical records, noting that the fack of
the records coutd result in her discharge. His office also obtained a third OARRS report. (SL.
Ex. 11at129-131, 201-205)

Dr. Reddy raised two eriticisms of Dr. Gniffin’s care and treatment of Patient 11. First, he felt
that it was inappropriate to double her “aircady high” OxyContin prescription at the first office
visit. Dr. Reddy stated that, when he increases dosages, he increases medications by 10 to 25
percent, and does not double dosages. Dr. Reddy also stated that the OxyContin preseription
was prescribed to be taken every six hours, which is moré frequently than the PDR allows.
Second, Dr. Reddy took issue with Dr. Griffin's response to the positive urine screens and the
pharmacist’s letter. Dr. Reddy stated that Dr. Griffin met the standard of care when he ordered
o addiction medicine consultation in June 2008."° However, Dr. Reddy stated that Dr. Griffin
did not meet the standard of care because he prescribed excessive amounts of OxyContin and
because he continued to prescribe opioids afier notice of Patient 11°s possible drug diversion,
noncompliance with his instructions, and illegal drug use. Dr. Reddy also stated that he
wonuld have investigated Patient 11°s noncompliances. (Tr. at 71-73, 76, 78-80, 91-92, 105,

300, 335-336; St. Ex. 18 at 12-13)
Dr. Reddy testified what he would have done the following with Patient 11:

1 would be on top of this patient, nuruber one. The issus here is the urine
analysis is a major concem. We are giving high doses of medication, and the
urine is showing negative, number one.

Number two, the same urine test is showing an illicit drug. Number three, 2
pharmacist has called saying that this patient may sell medications.

S0 1 don’t know if the patient is really selling medications or not, but puiting
everything together I see that there is quite a bit of drug diversion or drug

abuse in this patient, and 1 would act on k. And 1 would discharge this patient
from my clinic? Absolutely not.

{ would — This patient is in pain, there is no question. This patient needs to be
counseled, help taken from addiction medicine specialists, and she should still
remain in this practice, collect the previous records and treat the patient with
nondiverting drugs. That's what 1 would have done.

$Dr. Reddy acknowledged that Dr. Griffin responded in the foliowing ways to the “dirty™ urine screen: conducted
further urine screens, sent a noncomplisnce letter referiing Patient 11 to an addiction medicine consult, and tried to get
the patient's former medical records. (Tr. at 336, 354-356)
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And even if [ were to write controlled medications, at that point in time, I
would certainly reduce the pills. Andl will have a family merber dispense
the medications, see this patient more often, because 1 believe that if -
because this particular pain patient is creating trouble to my practice * * *.

(1. at 88-90)

75, Dr. Griffin stated that Patient 11 wasan unusual patient because she suffered from three very
rate genetic conditions. Dr. Griffin disagreed with Dr. Reddy’s criticisms. He stated thathe
complied with the standard of care in his treatment of Patient 11. He concluded that the doses
were necessary to improve Patient 11’s function in society, and noted that the medical record
demonstrates an improvement in her pain scores and her quality of life. (Resp. Ex. Cat 10;
Tr. at 542)

76. Inresponse to the particular criticisms levied, Dr. Griffin explained that he increased the
amournit of OxyContin at Patient 11°s first visit because she was having pain and her medical
conditions were severe. He concluded that an adjustment in her medication was clinically
indicated, and she needed more pain medicine. Dr. Griffin also stated that he checked into
her background via the prescription services avaitable in Ohio [OARRS], Indiana {INSPECT},
and Kentucky [KASPER]. (Tr. at 527-52) He explained:

1 OARRS’d her, ] INSPECT’d her, I KASPER’d her that day [May 9™.

How, when I did the OARRS, I think the OARRS was a month behind. Soi
have no idea what happened from the 9th of April to the 9th of May. But she
had been on this level of medication, and when she stated it was inadequate, I
believed the patient.

(Tr. a1 529) Dr. Griffin believes that he received the first set of reports from OARRS, INSPECT
and KASPER on May 14, 2008, after the first appointment with Patient 11, (Tr. at 558-559)

77.  In response to the comments about the drug screens, Dr. Griffin stated that he received the
results of his first drug screen on May 30th."® He noted that he did not know if she had filled
the prescriptions that he had written on May 9th, but he had confirmed her statements about
multiple fractures and surgeries, and decided to order another drug screen. Dr. Griffin also
stated that he repeatedly asked Patient 11 to provide her prior medical records, and his office

" made telepbone calls to that physician as weil. He stated that there were some understandable
delays in obtaining the medical records because of the unavailability of the prior physician,
and he did not want to punish Patient 11 for those difficulties. Dr. Griffin noted that Patient
11 began counseling after his instruction to do so. (Tr. at 533-535)

"5 Griffin noted that he currently hes the ability to test urine samples in his office. However, at the tire the above-
noted events occurred with Patient 11 in 2008, he did not have any in-ffice drug screening cepability. (Tr. at 412-414} -
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Dr. Griffin testified that, after receiving the leiter from the pharmnacist, he increased his level
of concern for her, and he or his office took the following actions: his office thanked the
pharmacist, he expressed his concens with the patient (addressing the need to obiain
prescriptions and to be compliant), and he shortened and varied the timing of her medication
so that she had to come into his office more frequently. Dr. Griffin stated that, upon talking
with Patient 11, he learned that her insurance company would not pay for the Lyrica, the
medication missing from her fourth drug screen. i7 He switched her to Neurontin, as a result.
Dr. Griffin stated that, with counseling and persistence, Patient | 1 became compliant. {Tr. at
536-538, 546, 563, 581-582, 817-819, 324)

Dr. Griffin stated that drug-related felony convictions are nol contraindications for pain
medications. Similarly, he found that the hearsay statements and the low-level marijuana did
ot convince him to discontinue her pain medications. He acknowledged, however, that they
raised concerns and required him to watch the patient closely. (Tr. at 540, 818; Resp. Ex. C
at 10)

Dr. Griffin acknowledged that the pharmacy reports and the OARRS reports he obtained in
May, August and September 2008 demonstrate that Patient 11 had received prescriptions for
OxyContin and Oxycodone from multiple medical professionals shortly prior to beginning
treatment with Dr. Griffin. (St. Ex. 11 at 155, 157, 171, 173, 175, 185, 193, 203}

Dr. Griffin concluded that he closely watched Patient 11 and appropriately tesponded to the
red flags that developed. He noted that, by early September 2008, she was compliant, (Tr. at
540-541, 822-823; Resp. Ex.Cat 10) :

Dr. Griffin explained that Patient 11 isno longer a patient because, in 2009, she had an
abnormal drug screen, and Dr. Griffin told her he was stopping her medicines until she saw
an add_i_ctiono]ogist. He explained that she “self-discharged.” (Tr. at 567)

Dr. Gregg found Dr. Griffin’s care and treatment of Patient 11 to be appropriate. He stated
that Patient 11 “has a problem that is permanently painful and markedly debilitating.” He
further stated that Dr. Griffin fairly quickly addressed Patient 11's positive drug screen, and
he consistently worked through that issue “to the point of possible discharge if [it] did not
change.” He believes that Dr. Griffin was trying to help alleviate her pain while working

through her improper drug use. (Tr.at 717, 719-720)

In addition, Dr. Gregg stated that 2 positive drug screen does not contraindicate prescribing
640 mg of OxyContin. He stated:

The number of milligrams doesn’t concern me as a physician if I wag seeing
this, as much as the patient still doing illegal drugs. And that needs to be
addressed.

D, Griffin acknowledged that Patient 11 obtained small amounts of Lyrica by paying for it herself. (Tr. at 582)
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How much you prescribe them as you’re deciding to continue to treat them

- and trying to get them to an addiction specialist should reasonably be based on
what you think is going to help their pain, rather than removing medicine from
them. That will only drive them fo more illicit drugs if they are using any of
them for pain in the process. '

(Tr.at 717-71%}

Similarly, Dr. Gregg stated that her prior drug-related conviclions were not contraindications
for prescribing 640 mg of OxyContin. Moreover, Dr. Gregg concluded that the standard of
care requires what Dr. Griffin did in response to the pharmacist’s letter: identify the accuracy
of the statements, go over the records, and further “push the issue” of an addiction specialist
with the patient. (Tr. at 721, 722)

Dr. Gregg stated that, in his opinion, the doubling of the OxyContin prescription at Patient
11°s fisst office visit is not automatically a deviation from the standard of care. He found that
the issue is a judgment call for the physician, based on the patient’s history, statements regarding
what is effective, and statements regarding what is not effective. Dr. Gregg stated that, in
reaching his conclusion on this point, he had not reviewed the information about prior
prescriptions in the pharmacy profile that Dr. Griffin had at the time he doubled the OxyContin
prescription. However, he stated that he himself had doubled dosages of opiates when he felt
that was what was necessary to provide pain relief. Therefore, he concluded that it may have
been appropriate for Dr. Griffin to double the OxyContin prescription. (Tr. at 723, 745, 750-
752, 771-118, 799-800}

Tn addition, Dr. Gregg stated that it was not below the standard of care to prescribe OxyContin
more frequently than every 12 hours. He further stated that it is done frequently. He also
stated that OxyContin is supposed to last and be continuously delivered for 12 hours in most
patients, but that is not the case with all patients. (1. at 727-728, 735} Dr. Gregg stated:

There’s some range that you can give patients. I think — And for the most
part, that would be associated with either — pain that changes during time so
that you can adjust the dose.

There are some patients who have periods where pain markedly increases, and
the ability 1o increase even long-acting medicine may be reasonable.

This would be a case — Osteogenesis imperfecta is a circumstance where the
bones break on an inconsistent but reguiar basis, and the fracture itself is very
painful.

Their whole body ends up being over responsive to pain because of this
course, and the ability for someone in that circumstance even to be able to
take medicine, if pain goes up markedly, would not be unreasonable.

{tr. at 724-725)
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Patient 13 (Allegation: Inappropriate and excessive prescribing of a combination of OxyContin
and Avinza) '

Patient 13 is a 46-year-old male. He began treatment with Dr. Griffin in 1983, He has been
diagnosed with: (a) patellar fracture with associated crush injury from a motor vehicle accident;
{b) chondromalacia, traumatic arthritis and synovitis; (¢) painful right total knee; (d) synovitis
right iotal knee; and (¢) reflex sympathetic dystrophy. Between 2005 and 2007, Dr. Griffin
prescribed 240 -- 400 mg of OxyContin per day (20 mg, 3-5 pills, 4 times each day) and 720
mg of Avinza (120 mg, 3 pills, 2 times each day) per day. (St. Ex. 13 at 5, 761, 1301-1321;
Resp. Ex. Cat 13}

Dr. Reddy stated that, one time in July 2007, Dr. Griffin prescribed both Avinza and OxyContin
to Patient 13. Dr. Reddy found that combination was inappropriate because they are both
medications from the same class, However, on further questioning and review of Patient 13's
medical record, Dr. Reddy stated that it appears that Dr. Griffin was attempting to transition
Patient 13 from Avinza to OxyContin in the July 2007 time frame, and therefore the prescriptions
were not inappropriate. {Tt. at 341-342, 351-354, 362-363, 369)

Dir. Griffin disagreed that he prescribed two-long acting opivids to Patient 13 simultaneously.
Dr. Griffin stated that he had atiempted to rotate Patient 13 to a brand name of OxyContin,
and it did not work. He stated that he had documented his efforts in his progress notes. He
found that his actions were within the standard of care. (Tr. at 547)

Similarly, Dr. Gregg disagreed that two-long acting opicids were prescribed to Patient 13
simultaneously; instead, he found that one medication was being eltminated while the other
was being titrated up, in an attempt to switch medications. He concluded that the OxyCoatin
and Avinza medications were within the standard of care. (Tt. at 707-708)

Summary of Evidence Regarding the Remaining Eight Patients (Patients 3-8, 12 and 14)
(Allegations: Inappropriate and excessive prescriptions for OxyContin, Kadian, Methadone, Lyrica,
and/or Neurontin)
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88.  The following chart summarizes the basic evidence regarding Patients 3 through 8, 12 and 14
that is contained in their medical records:

P &, Medlcations
Age, + Year Alleged to be Per-Day |
Sex Started Diagnoses lmproper Dosapes Totals Time Period
3} 1986 (a) herniated disc L4-1.5 OxyContin 80 mg, 4 pills, 4 | 1,280 mg 1406 - 9/07
with complication {zortic times a day
33.year- perforation) -
cld (b) post-taminectory ‘Methadone 0mg, 4pills, 4 ] 160mg 1107 - 9/07
fermale syndrome times a day
(c) revision spine surgery,
decompression laminectomy | Lyrica 100 mg, 3 pills, 4 ] 1,200mg 8/07 — 9107
L4 and L5 with postere- times a day
laterat fusion
{e) cervical C4-C5 ACDF
{0) multilevet cervicat
stenosis
4 2002 {2) lumbar disc herniation at | Kadian 50 mg, 4-5 pills, | 500 mg 05 — 5105
| L4-5 and L5-51 twice a day
4{-year- (b) lumbar strain ]
old male {c}) thoracic strain OxyContin 80 mg, 3-5 pills, | 720-1,200 | 706 — Q7
{c) fracture of the lumbar 3 times a day mg
vertebrae
Lyrica S0 mg, 3-4 pills, { 600 mg 2/06 — 5107
three times a day
5 198% | (a} villonodular synovitis of OxyContin 80 mg, 6 pills, 3 | L,440mg | 904 - 5/06
: the foot and ankle times a day
50-year- (b} fracture of the left tibia
old male (¢) generalized osteoarthrilis | Kadian 160 mg, 7 piils, 3 | 2,100 mg 9/06 - 10/07
(d} lumbasacral spandylosis times a day
{e) lumnbar facet :
arthropathy®® Lyrica 1 100m g, 34 pills, | 1,600 mg | BT -9/07
4 times a day |
& 2005 {a} post-laminectomy OxyContin 80 mg, Spills,3 | 1,680 mg Vg7 - 9/07
syndrome times a day, plus
46-year- {b) two Jumbar spine 6 pills at bedtime
old surgeries
fermale {c) spinal cord stimulator Lyrica 50 mg, 1-6 pills, . | 900 mg 5/06
(d) probable epidural 3 times a day
fibrosis secondary to
| smoking®

85 Griffin also stated that Patient 3 had multiple knee surgerics and two cervical disk herniations for which she had

Surgery.

(Tr. at 544)

¥patient 5 has co-morbidities of diabetes and hypertension, as well as exogenous obesity. (Tr.at 544)

Mpatient 6 has significant ung problems, which limit her ability to function. (Tr. at 545)
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PL#, Medicatious
Age, + Year Alleged to be Per-Day
Sex Started Diagnoses lmpraper Dosages Totals Time Period
7 -] 2002 {&) lumbar post- OxyContin | 80 mg, six pills, | 1,920 mg 4106 — 907
laminectomy syndrome 4 times a day
52-year- - (b) multitevet lumber fusion
old (c) sip femoval shafl stress Kadian 180 mg, 10-11 1,000- 205 - 505
female fracture pills, 2 times a 2,200 mg?
{d) cervical post- day
laminectomy syndrome _
{e) theurnatoid arthritis Neurontin - | 300 mg, 4-7 pills, § 4,800- 6103 — 8107
{} blindness™ 4 times a day 8,400 mg
8 2002 (a) tumbar disc hemiation at OxyContin 80 mg, 4 pills, 4 | 1,280 mg 1106 - 9/07
| £5-51 times a day
52.ycar- {b) retrolisthesis 1.5 on 51 1
old mate {c} post-larninectomy Neurontin 600mg, 3 & /2 | 8400mg | 6/07 - 9107
syndrome pills, 4 times a
{d} probable epidural day
fibrosis secondary to
smoking
12 2004 (2) lurber post- OxyConatin 80 mg, 5-6 pills, | 1,600 -- 4167 - 9/07
laminectemy syndrome 4 times a day, 1,920 mg
1 52-year- {b) L3-81 fusions :
otd (c) disc herniations L2-3 Neurontin 600 mg, 4-5 pills, | 9,600~ 5067 - 9107
fermle and L1-2 4 times a day 12,000 mg
- { {d) cervical spinal stenosis :
C2-3, C5-6, and C6-7
() diabetes
(f) seizure disorder
{z) emphysema
14 2002 {8) disc herniations 1.4-05 Kadian 100 mg, 7 pills, 2 § 1,400 mg 6/04 —9/07
and 1.3-L4 ' times a day
4§-year- (b) s/p LA-LS and L.3-14
old male hemi-laminectomies
{c) post-laminectomy
syndromne

(Tr. at 545, 644; St. Ex. 3 at 991-1005; St. Ex. 4at 1125, 1111-1117; St. Bx. 5 at 1093-110%

St. Ex. 6 at 787-793; St. Ex. 7 at 3-5, 895-911, 917; 5t. Ex,

25, 525-529, 1361; St. Ex. 14 at 43, 949-961; Resp. Ex. C at 3-8, 12, 14)

8 at 5, 689-697; St. Ex. 12 at3,

89.  Dr. Reddy testified that, in light of the eight paticnts’ medical conditions, Dr. Griffin prescribed
excessive amounts of OxyContin, Kadian, Lyrica, Neurontin, and Methadone during the
above listed time frames. He concluded that the prescriptions were below the standard of
care. (St. Ex. 18 at 4-10, 15-17; Tr. at 141-142, 159-166, 179-191)

“patient 7 has co-morbidities of crmphysema and diabetes. (Te. at 545)

oy, Reddy opined that patients with lumbar post-laminectomy syndrome could be managed with ten percent of this

dosc of Kadian. (St Ex. 18 at 9}
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90.

91.

Dr. Griffin disagreed that his prescriptions for Patients 3-8, 12 and 14 felt below the minimum
standard of care. Dr. Griffin opined that there was a rational use of the medications, and the
doses of OxyContin, Kadian, Lyrica, Neurontin, and Methadone were necessary to improve
the patients’ function in society and their relationships with family and friends. (Resp. Ex. C
at 3-8, 12, 14; Tr. at 476-477, 482-484, 486, 492-494, 502-506, 525-526)

Dr. Greg found that Dr. Griffin’s care and treatment of Patients 3-8, 12, and 14 was appropriate.
(Resp. Ex. A)

FINDINGS OF FACT

During the time period of 2000 to 2008, George D.J. Griffin, I}, M.D., provided care in the
routine course of his practice for Patients 1-14 (as identified in a confidential Patient Key). In
treating Patients 1-14:

a (i) Dr. Griffin inappropriately and excessively prescribed 1,600 mg of QxyContin per
day and 7,200 mg of Neurontin per day for Patient 1.

» This finding is supported by the following: First, Dr. Griffin prescribed
the high dose of OxyContin to be taken cvery six hours, even though it
is a long-acting opioid and the PDR dosing interval is every 12 hours.
There is insufficient justification in the hearing record to explain this
very short dosing interval. Second, Dr. Griffin prescribed the high
dose of OxyContin and allowed the patient to select the number of
pills to take at each interval {cither 3, 4, or 5 pills). Third, Dr. Gtiffin
explored few other modalities to address Patient 1’s pain between June
2005 and September 2007, Fourth, Dr. Reddy testified convincingly
that the OxyContin and Neurontin amounts are excessive given Patient
1’5 diagnoses.

(i) Dr. Griffin inappropriately prescribed Ultram to Patient 1.

e This finding is supported by the following: Dr. Griffin testified that he
prescribed Ultram in an off-labet fashion, but the medical record suggests
‘otherwise. First, there no direct documentation in Patient 1's
medication of an off-label prescribing of Ultram; the medical record
only refers to discussing off-label use of Ultram in 2005, which is
nearly 10 years after he began prescribing Uliram. Second, the
medical records in this proceeding reflect that Dr. Griffin had a
practice of documenting, on numerous occastons, when he had
prescribed medications in an off-label fashion. Third, Patient 1's
medical record reflects that Dr. Griffin prescribed Uitram prior to
prescribing opioids on a long-term basis, and he continuously
prescribed Ultram to Patient 1 for 12 years (1995-2007) at basically
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the same dosage. During that same time period, other stronger
medications for Patient 1 's pain were added, adjusted, and/or switched.
Taken altcgether, the evidence is unconvincing that Dr. Griffin
prescribed Uliram to Patient 1 in an off-label fashion; instead, the
evidence demonstrates that Dr. Griffin inappropriately continued o
prescribe Ultram while also prescribing short-acting and long-acting
opioids.

b. () Dr. Griffin inappropuately and excessively prescribed 1,920 mg of OxyContin per
day for Patient 2.

» This finding is supported by the following: There is insufficient
justification in the heating record to explain the high dose of OxyContin
for Patient 2. Dr. Griffin explored few other modalities to address
Patient 2°s pain between October 2006 and October 2007. Dr. Reddy
testified convincingly that the dosage amount is excessive given
Patient 2°s diagnoses.

(if) The evidence is insufficient to establish that Dr. Griffin inappropriately and
excessively prescribed 1,920 mg of OxyContin per day for Patient 2 because of
the June 2006 urine screen. Dr. Griffin and Dr. Gregg convincingly testified that
the standard of care does not require prescription decreases or cessations when
marijuana use is discovered; rather, il necessitates ‘investigation, counseling, and
referral to an addictionologist.

Furthermore, the evidence is insufficient to establish that Dr. Griffin should have
referred Patient 2 for the treatment of spasticity, or should have provided and/or
documented treatment to Patient 2 for spasticity.

» This finding is supported by Patient 2’s medical record in which it is
repeatedly documented that Dr. Griffin physically examined Patient 2
at numerous office visits. All witnesses testified that spasticity
requires a physical examination to diagnose. Dr. Griffin noted many
observations during Patient 2’s office visits, including a number of
incidents of muscle spasms. However, there is no indication in the
medical record that the spasms were more severe such that a referral
and/or {reatment for spasticity were warranted.

c. Dr. Griffin inappropriately and excessively prescribed 1,280 mg of OxyContin per
day, 160 mg of Methadone per day, and 1,200 mg of Lyrica per day for Patient 3.

¢ This finding is supported by the following; First, Dr, Griffin presctibed
the high dose of OxyContin to be taken every six hours, e¢ven though it
is a tong-acting opioid and the PDR dosing interval is every 12 hours.
There is insufficient justification in the hearing record to explain this
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very short dosing interval. Moreover, the short dosing period for the
QxyContin continued for 20 months. Second, the Methadone and
Lyrica were prescribed at the same time as the high dose of OxyContin
was prescribed. Third, Dr. Reddy stated convincingly that the dosage
amount is excessive given Patient 3’s diagnoses.

d. (i) Dr. Griffin inappropriately and excessively prescribed 1,200 mg of OxyContin per
day at one point, and 500 mg of Kadian per day at one point for Patient 4.

(if) The evidence is insufficient to establish that Dr. Griffin inappropriately and
excessively prescribed 600 mg of Lyrica per day for Patient 4.

+ This finding is supported by the following: Dr. Reddy stated that, in
general, Lyrica prescribed at 600 mg per day could be within the
acceptable range, but concluded in refation to Patient 4 that that the
higher dose was a violation of the standard of care. He provided no
justification for that conclusion in his report or his testimony.

e. Dr. Griffin inappropristely and excessively prescribed 1,440 mg of OxyContin per day
at one point, 2,100 mg of Kadian per day, and 1,600 mg of Lyrica per day for Patient 5.

£ Dr. Griffin inappropriately and excessively prescribed 1,680 mg of OxyContin per day
and 900 mg of Lyrica per day for Patient 6. ’

g. Dr. Griffin inappropriately and excessively prescribed 1,920 mg of OxyContin per day
at one point, 2,200 mg of Kadian per day at one point, and 8,400 mg of Neurontin per
day for Patient 7. :

h. Dr. Griffin inappropriately and excessively prescribed 1,280 mg of OxyContin per day
and 8,400 mg of Neurontin pet day for Patient 8. :

3 () Dr. Griffin inappropriately and excessively prescribed 960 mg of OxyContin-per
day at one point, 960 mg of Avinza per day at one point and 1,200 mg of Kadian
per day at one point for Patient 9.

(i} The evidence is insufficient to establish that Dr. Griffin inappropriately prescribed
two long acting opioids concumently to Patient 9.

« This finding is supported by the following: Dr. Reddy originally relied
on a medication listing that indicated concurrent prescribing of Kadian
and Methadone. However, he altered his opinion upon reviewing the
prescription log and corresponding progress notes which reflect that
Dr. Griffin was actually switching medications. Pr. Griffin convincingly
testified that the computer program which generates the medication
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listing contains a flaw, and that no concurrent prescribing occurred
with Patient 9.

j (i) Dr. Griffin inappropriately and excessively prescribed 1,040 mg of OxyContin per
day, despite the following observations for Patient 10: depression, anxiety and
migraine hieadaches.

+ This finding is supported by the following: Dr. Guiffin prescribed
escalating OxyContin prescriptions even though Patient 10 had anxiety
and depression issues for yeats, and even though he presctibed Cymbalta
for Patient 10. A psychological consultation was not decumented until
Patient 10°s June 2006 urine screen was positive for marijuana. When
migraine headaches were first noted in early 2007, there are no details
about them and yet the OxyContin continued to be prescribed at high
doses and were further increased. ‘

(i} The evidence is insufficient to establish that Dr. Griffiti inappropriately and
excessively prescribed 1,040 mg of OxyContin per day because of a urine drug
screen was positive for illegal drugs of abuse (marijuana) or the presence of
Hepatitis C. Dr. Griffin and Dr. Gregg convincingly testified that the standard of
care does not require prescription decreases or cessations when marijuana use is
discovered; rather, it necessitates investigation, counseling, and referral to an
addictionologist. The medical record refiects that the Hepatitis C was the result of
a blood transfusion, and Dr. Griffin was informed of that cause years before the
urine screens began.

k. () Dr. Griffin inappropriately and excessively prescribed 640 mg of OxyContin per
day to Patient 11, despite the following observations: wmultiple positive urine drug
screens for cannabinoids, a negative urine drug screen for oxycodone despite
Dr. Griffin having prescribed said medications to Patient 11, a negative urine drug
screen for Pregabalin (Lyrica) despite Dr. Griffin having prescribed said medication
to Patient 11, Patient 11°s criminal history for drug-related felonies, and a call

 from & pharmacist advising that Patient 11 was selling drugs.

(i) The evidence is insufficient to establish that Dr. Griffin inappropriately and
excessively prescribed 640 mg of OxyContin per day despite a negative urine drug
screen for diazepim in May 23, 2008, after Dr. Griffin had issued a prescription
for that medication.

« This finding is supported by the following: the totality of the evidence
demonstrates that Dr. Griffin’s diazepam prescription was not filled
antil after that urine screen, and Patient 11’s prior diazepam prescription,
if taken properly, would have been fully consumed weeks before the
May 2008 urine screen.
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L Dr. Griffin inappropriately and excessively prescribed 1,920 mg of OxyContin per day
and 12,000 mg of Neurontin per day for Patient 12.

m. The evidence is insufficient to establish that Dr. Griffin inappropriately and excessively
prescribed a combination of 240 mg of OxyContin per day and 720 mg of Avinza per
day for Patient 13.

« This finding is supported by the following: Dr. Reddy orginalty relied
on a medication listing that indicated concurrent prescribing of OxyContin
and Avinza. However, he altered his opinion upon reviewing the
prescription log and corresponding progress notes, which reflect that
Dr. Griffin was actually switching/transitioning medications. Dr. Gnffin
convincingly testified that the computer program which generates the
medication listing contains a flaw, and that no concurrent prescribing
vecurred with Patient 13

n. Dr. Griffin inappropriately and excessively prescribed 1,400 mg of Kadian per day for
Patient 14.

CONCLUSIONS OF LAWY

1. Asset forth in Findings of Fact 1{a)(i) and (if), (0)}(i), (¢), (dX(®), (e}, (D), (), (), () 10,
)(D, (1), and {n), Dr. Griffin’s acts, conduct, and/or omissions individually and/or collectively
constitute “[a] departure from, or the failure to conform to, minimal standards of care of
similar practitioners under the same or similar circumstances, whether or not actual injury to 2
patient is established,” as set forth in Section 4731 .22(B)(6), Ohio Revised Code.

2. As set forth in Findings of Fact 1(b){i), (d)(i#), ()N, G, (k)(@), and (m), Dr. Griffin’s
acts, conduct, and/or omissions individually and/or collectively do not constitute “{a} departure
fromm, or the failure to conform to, minimal standards of care of similar practitioners under the
same or similar circumstances, whether or not actual injury to a patient is established,” as set
forth in Section 4731.22(B){(6), Ohio Revised Code.

Because the Board did not previously have before it all of the information that was presented
during the hearing, the Board was substantially justified in pursuing the allegations in Findings
of Fact 1(b)(@), (d)(@i), ()0, GX), (k)(if), and (m), which are set forth as part of paragraphs
1(by, {d), (i), (§), (), and (m) of the notice of opportunity for hearing.

RATIONALE FOR THE PROPOSED ORDER
The medical records in this matter reflect that the 14 patients are legitimate chronic pain patients,

and Dr. Griffin’s care and treatment of the 14 patients involved high doses of a number of
rmedications. Dr. Griffin understood that he was prescribing high doses, often over extended periods
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of time. Dr. Griffin’s treatment primarily involved escalation after escalation after escalation of
medications. Some other treatments were periodically tried/explored by Dr. Griffin, but his geneml
approach with these patients was to prescribe opioids and escalate them with ccmpiamts of pain.
There were not a significant number of attempts to control the dosages of opioids via switching
medications, interventional procedures, other therapies, consultations or referrals over the many
years he treated most of the panents Additionally, there is litrfe explanation and/or justification in
his progress notes to delineate why, at the time, he coniinually increased dosages and why he
determined that such high doses were needed or continued to be needed by each patient, especially
since the dosages were so high. Across nearly all patient records, Dr. Griffin failed to include
patient-specific objective data that is appropriate in prescribing opioids for chronic pain patients.
Such data includes: pulse rate, blood pressure and pupil diameter. (Dr. Griffin’s Exhibit P indicates
that such objective data can indicate signs of excess opioid use and uncontrolled pain.}

Dr. Griffin’s contention that the 14 patients’ pain was intractable pain that justified his prescriptions
was unconvincing. It does not appear from the medical records that Dr. Griffin performed all the
necessary steps set forth in Rule 4731-21-02, Ohio Administrative Code.

With regard to Patient 11, Dr. Griffin inapproptiately doubled her OxyContin prescription at her
first appointment with him (as opposed to an incremental increase), inappropriately prescribed
OxyContin for consumption every six hours, inappropriately continued to prescribe OxyContin to
her when the first drug screen at the second office visit was neganve for oxycodone, and
inappropriately continued to prescribe OxyContin to her after receiving notification from the
pharmacist about her prior drug-related convictions and her diversion activities.

Despite the above, it appears that Dr. Griffin seeks to care and follow his chronic pain patients in
order to alieviate their pain. Dr. Griffin erred in some of his mechanismns, for which discipline is
appropriate. A definite suspension of 120 days, additional education, and future monitoring of his
practice are recommended. The Board is reminded that Dr. Griffin is a sole practitioner.

PROPOSED ORDER
It is hereby ORDERED, that:

A. SUSPENSION OF CERTIFICATE, STAYED IN PART: The certificate of George D.J.
Griffin, 11, MDD, fo practice medicine and surgery in the State of Ohio shall be SUSPENDED
for a period of 120 days. Allbut 30 days of such suspension are STAYED.

B. PROBATION: Upon reinstatement of Dr. Griffin’s certificate, the certificate shall be
subject to the following PROBAHONARY terms, conditions, and limitations for a period of
at least three years:

i Obey the Law: Dr. Griffin shall obey all federal, state, and local laws, and all
rules governing the practice of medicine and surgery in Ohio.
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2. Declarations of Compliance: Dr. Griffin shall submit quarterly declarations
under penalty of Board disciplinary action and/or criminal prosecution, stating
whether there has been compliance with all the conditions of this Order. The
first quarterly declaration must be received in the Board’s offices on or before
the first day of the third month following the month in which Dr. Griffin’s
certificate is reinstated. Subsequent quarterly declarations must be received in
the Board’s offices on or before the first day of every third month.

3 Personal Appearances: Dr. Griffin shall appear in person for an Interview
before the fall Board or its designated representative during the third month
following the month in which Dr. Griffin’s certificate is reinstated, or as
otherwise directed by the Board. Subsequent personal appearances shall
occur every six months thereafter, and/or as otherwise directed by the Board.
If an appearance is missed or is rescheduled for any reason, ensuing
appearances shall be scheduled based on the appearance date as originally
scheduied.

4. Controlled Substances Prescribing Course(s): Before the end of the first

year of probation, or as otherwise approved by the Board, Dr. Griffin shali
submit acceptable documentation of successful completion of a course or
courses dealing with the prescribing of controlled substances. The exact
number of hours and the specific content of the course or courses shall be
subject to the prior approval of the Board or its designee. Any course(s) taken
in compliance with-this provision shafl be in addition to the Continuing
Medical Education requitements for reticensure for the Continuing Medical
Education period(s) in which they are completed.

In addition, at the time Dr. Griffin submits the documentation of successiul
completion of the course(s) dealing with the prescribing of controlled
substances, he shall also submit to the Board a written report describing the
course(s), setting forth what he learned from the course(s), and identifying
with specificity how he will apply what he has learned to his practice of
medicine in the future.

5. Pharmacology Course(s): Before the end of the first year of probation, or as
otherwise approved by the Board, Dr. Griffin shall submit acceptable
documentation of successful completion of a course or courses deating with
pharmacology. The exact number of hours and the specific content of the
course or courses shall be subject to the prior approval of the Board or its
designee. Any course(s) taken in compliance with this provision shall be in
addition to the Continuing Medical Education requirements for relicensure for
the Continuing Medical Education period(s) in which they are completed.

In addition, at the time Dr. Griffin submils the documentation of successful
completion of the pharmacology course(s), he shall also submit to the Board a
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written report describing the course(s), setting forth what he leamned from the
course(s), and identifying with specificity how he will apply what he has
learned to his practice of medicine in the future.

6. Monitoring Physician: Within 30 days of the reinstatement of Dr. Griffin’s
certificate, or as otherwise determined by the Board, Dr. Griffin shall submit
the name and curriculum vitae of a monitoring physician for prior written
approval hy the Secretary and Supervising Member ofthe Board. In approving
an individual to serve in this capacity, the Secretary and Supervising Member
will give preference to a physician who practices in the same locale as
Dr. Griffin and who is engaged in the same or similar practice specialty.

The monitoring physician shall monitor Dr. Griffin and his medical practice,
and shall review Dr. Griffin’s patient charts. The chart review may be done
on a random basis, with the frequency and number of charts reviewed to be
determined by the Board.

Further, the monitoring physician shall provide the Board with reports on the
monitoring of Dr. Griffin and his medical practice, and on the review of

Dr. Griffin’s patient charts. Dr. Griffin shall ensure that the reports are
forwarded to the Board on a quarterly basis and are received in the Board’s
offices no later than the due date for Dr. Griffin’s declarations of compliance.

In the event that the designated monitoring physician becomes unable or
unwilling to serve in this capacity, Dr. Griffin shall immediately so notify the
Board in writing. In addition, Dr. Griffin shall make arrangements acceptable
to the Board for another monitoring physician within 30 days afier the
previously designated monitoring physician becomes unable or unwilling to
serve, unless otherwise determined by the Board. Dr. Griffin shall further
ensure that the previously designated monitoring physician also notifies the
Board directly of his or her inability to continue to serve and the reasons
therefor.

The Board, in its sole discretion, may disapprove any physician proposed to
serve as Dr. Griffin’s monitoring physician, or may withdraw its approval of
any physician previously approved to serve as Dr. Griffin’s monitoring
physician, in the event that the Secretary and Supervising Member of the
Board determine that any such monitoring physician has demonstrated a lack
of cooperation in providing information fo the Board or for any other reason.

7. Controlled Substances Log: Dr. Griffin shall keep a log of all controlled
substances he prescribes, orders, administers, or personally famishes. Such
log shall be submitted in a format of Dr. Griffin’s choosing and approved in
advance by the Board. Al such logs required under this paragraph must be
received in the Board’s offices no later than the due date for Dr. Griffin’s
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declarations of compliance, or as otherwise directed by the Board. Further,
Dr. Griffin shall make his patient records with regard to such controlled
substances available for review by an agent of the Board upon request.

8. Noacompliance Will Not Reduce Probationary Period: In the event
Dr. Griffin is found by the Secretary of the Board to have failed to comply
with any provision of this Order, and is so notified of that deficiency in
wiiting, such period(s) of noncompliance will not apply to the reduction of the
probationary period under this Order.

C. TERMINATION OF PROBATION: Upon successful completion of probation, as
evidenced by a written release from the Board, Dr. Griffin’s certificate will be fully restored.

D. REQUIRED REPORTING AND DOCUMENTATION OF REPORTING:

1. Regquired Reporting to Employers and Hospitals: Within 30 days of the
effective date of this Order, Dr. Griffin shall provide a copy of this Order to
all employers or entities with which he is under contract to provide health care
services (including but not limited to third-party payors) of is receiving
training, and the Chief of Staff at each hospital or healthcare center where he
has privileges or appointments. Furthet, Dr. Griffin shall promptly provide a
copy of this Crder to all employers or entities with which he contracts in the
futuie to provide health-care services (including but not limited to third-party

. payors), or applies for or receives training, and the Chief of Staff at each
hospital or healthcare center where he applies for or obtains privileges or
appointments. This requirement shall continue until Dr. Griffin receives from

the Board written notification of her successful completion of his probation.

In the event that Dr. Griffin provides any healthcare services or healthcare
direction or medical oversight to any emergency medical services organization
or emergency medical services provider in Ohio, within 30 days of the
effective date of this Order, Dr. Griffin shall provide a copy of this Order to
the Ohio Department of Public Safety, Division of Emergency Medical
Services. This requirement shall continue until Dr. Griffin receives fiom the
Board written notification of her successful completion of his probation.

2. Reguired Reporting to Other State Licensing Authorities: Within 30 days
of the effective date of this Order, Dr. Griffin shall provide a copy of this
Order to the proper licensing authority of any state or jurisdiction in which he
currently holds any professional license, as well as any federal agency or
entity, including but not limited to the Drug Enforcement Agency, through

_ which he currently holds any license or certificate. Also, Dr. Griffin shall

provide a copy of this Order at the time he applies for any professional license
or for reinstatement of any professional ticense. This requirement shall
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continue until Dr. Griffin receives from the Board written notification of the
successful completion of his probation.

3. Documentation that the Reporting Required by Paragraph D: Dr. Griffin
shall pravide the Board with one of the following documents as proof of each
required notification within 30 days of the date of gach notification required
above: {a) the return receipt of certified maif within 30 days of receiving that
return receipt, (b) an acknowledgement of delivery bearing the original ink
signature of the person to whom a copy of the Board Qrder was hand
delivered, {c) the original facsimile-generated report confirming successful
transmission of a copy of the Order to the person or entity to whom a copy of
the Order was faxed, or (d) an original computer-generated printout of
electronic mail communication documenting the e-mmail transmission of a copy
of the Order to the person ot entity to whom a copy of the Order was e-
mailed.

E. VIOLATION OF THE TERMS OF THIS ORDER: If Dr. Griffin violates the terms of
this Order in any respect, the Board, after giving hiim notice and the opportunity to be heard,
may institute whatever disciplinary action it deems appropriate, up to and including the
penmanent revocation of his certificate.

F. EFFECIIVE DATE OF ORDER; NO NEW PATIENTS: This Order shall become
effective 30 days from the date of mailing of the notification of approval by the Board. Inthe
30-day interim, Dr. Griffin shall not undertake the care of any patient not already under his
care.

/7,7/ _

[

Gretchen L. Petrucci
Hearing Examiner




19026

‘April 14,2010

The original Reports and Recommendations shall be maintained in the exhibits section of this Journal.

GEORGED. J GRIFFIN, I, M.D.

Dr. Amato directed the Board’s attcntion to the matter of George .
1. Griffin, i, M.D. He advised that objections were filed to Hearing Examiner Petrucci’s Report and
Recommendation and were previously distributed to Board members.

Dr. Amato continued that a request to address the Board has been timely filed on behalf of Dr. Griffin.
Five minutes would be allowed for that address.

Dr. Griffin was accompanied by his attorney, Eric J. Plinke, Esq.

M. Plinke stated that the case against Dr. Griffin involves dosage amounts for pain medications. Mr.
Plinke stated that the burden of proof is on the Board to support that charge by a preponderance of the
evidence. Mr. Plinke argued that the evidence demonstrated that the Board cannot mect that burden.

M. Plinke continued that the state’s expert, Yeshwant F. Reddy, M.D., admitted repeatedly that there were
no maximum dosages for any pain medication. Mr. Plinke observed that Dr, Reddy admitted repeatedly
that the standard of care for treatment of chronic pain is to prescribe the amount of medication necessary to
treat the patient’s pain, make them functional, and avoid side effects. Both Dr. Griffin and Dr. Griffin’s
expert, Richard V. Gregg, M.D., testified to the same standard of care.

Based on the foregoing, Mr. Plinke requested that the Board amend Ms. Petrucci’s Proposed Order. Mr.
Plinke opined that if this were analyzed as a medical malpractice case, it would have to be dismissed upon

summary judgment based on the nature of Dr. Reddy's testimony-

Dr. Griffin stated that he is a caring and thoughtful physician and is deeply concerned about his patients
and their quality of life. Dr. Griffin stated that patients come to him looking for a solution to their pain.
Dr. Griffin described his job as not only pain relicf, but elso meking his patients more functional and
improving their quality of life so they can return to their families, society, and work.

Dr. Griffin continued that most of the patients in question have significant co-morbidities and were not
usual pain patients. Dr. Griffin stated that his patients have had multiple injuries and have had all the
surgery and alternative treatments from which they could benefit. The only remaining treatment option for
these patients is medication. Dr. Griffin explained that these patients are in pain all day, every day for

years.

Dr. Griffin described the circumstances of specific patients:

« Patient 10 was crushed and nearly paralyzd by a house truss. Patient 10’5 L1 vertebrac was heavily
damaged and required removal. Hardware was inserted and portions of Patient 10’s spine were fused.
Patient 10 developed a chronic infection and hepatitis from blood transfusions during surgery.
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» Patient 5 had an ankle fracture which eventually required ankle fusion. Patient 5 then developed a tibial
fracture on the same leg and two surgeries were required to heal the bone. Patient 5 also had a herniated
disk. Vein problems in Paticnt 5's legs led to an infection in the fractured tibia and required the rod to
be removed.

« Patient 3 has had multiple lumbar spine surgeries and two cervical disk surgeries with neurologic
residuals. With the help of medication, Patient 3 is able to work every day.

o Patient 12 has cervical stenosis, has had five lumbar spine surgerics, is an insulin-dependent diabetic,
and suffers from asthma and a poorly-controlied seizure disorder.

Dr. Griffin stated that the medications he has prescribed for his patients have improved their quality of life
and steep. The medications have allowed some of Dr. Griffin's patients to return to work and has helped
all of his patients live full and more functional lives.

Dr. Griffin stated that an oath from the American College of Surgeons Fellowship Pledge sits on his desk,
which he sees and lives every day. The oath reads in part: “] pledge myself to pursue the practice of
surgery with honesty and to place the welfare and rights of my patient above all else. I promise to deal
with each patient as ] would hope to be dealt with were 1 in that patient’s position.”

Dr. Griffin thanked the Board for its time.

Dr. Amato asked whether the Assistant Attorey General wished to respond. Ms. Pfeiffer replied that she
- did wish to respond.

Ms. Pfeiffer reforred to transcript testimony from Dr. Griffin's hearing. During the hearing, the Board's
expert, Dr. Reddy, stated, “I have noticed one thing in Dr. Griffin’s care. Reviewing the patients’ records,
I feel he follows his patients very regularly and provides them care. There is no question or doubt about
his care. The problem is, when it comes to medications, his doses are higher than usuai. He’s treating
usual patients with unusual doses of medications.” Upon further questioning from Ms. Pfieffer, Dr. Reddy
reiterated that Dr. Griffin’s patients were typical pain patients with usual painful conditions. Therefore,
despite Dr. Griffin’s statements, Dr. Griffin’s patients were not unusual.

Ms. Pfeiffer wished to specifically address Patient 11. Patient 11 had an initial office visit with Dr. Griffin
in May 2009. At the time, according to Dr. Griffin, Patient I1 was currently being treated with other
medications from another physician. Dr. Griffin also had pharmacy profiles that Patient 11 had brought in.
At the time of Patient 117s initial affice visit with Dr. Griffin, Dr. Griffin was aware of the following:

o 13 days prior to the office visit with Dr. Griffin, Dr. Hamilton had prescribed 20 mg Oxycontin, quantity
90 tablets, Patient 11 filled that prescription that day.

e 11 days prior to the office visit with Dr. Griffin, Dr. Hamilion had prescribed 80 mg Oxycontin, quantity
90, to Patient 11.
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* Nine days prior to the office visit with Dr. Griffin, Dr. Hamilton had prescrlbed 40 mg of
oxycodone ER. Patient 11 filled the prescription that day.

« Eight days priot to the office visit with Dr. Griffin, Pamela Sisney, D.P.M., had prescribed 40 mg
Oxycontin, quantity 90.

Ms. Pfeiffer stated that, despite this knowledge, Dr. Griffin doubled Patient 11’s Oxycontin at the initial
visit from 320 mg to 640 mg. On Patient 11°s second office visit, Dr. Griffin performed a urine screen
which revealed no oxycodone, the base ingredient in Oxycontin. Ms. Pfeifer stated that, despite this red
flag for diversion, Dr. Griffin continued to prescribe Oxycontin to Patient 11.

Ms. Pfeiffer stated that Dr, Griffin also gave his patients improper instructions on how to take the
Oxycontin he prescribed. Ms. Pleiffer explained that Oxycontin tablets are designed to release medication
in the patient’s system for 12 hours. Dr. Griffin’s practice was to prescribe a variable amount, like 3-5
tablets, and instruct the patient to take it every eight hours or every six hours. Dr. Reddy testified that a
long-acting medication such as Oxycontin had to be given as a fixed dose in a specific time period. Dr.
Reddy testified that if the patient is allowed to choose how many tablets to take, then the action of the -
medication may last longer than needed and potentially put the patient’s health in jeopardy.

Ms. Pfeiffer stated that the Oxycontin doses prescribed by Dr. Griffin ranged from 1,000 mg to almost
2,000 mg. In contrast, Dr. Reddy stated that among his fellow practitioners from across the country whom
he speaks with professionally and at national pain conferences, the maximum dosage is 320 mg.

Ms. Pfeiffer stated that the volumes of medication prescribed by Dr. Griffin, combined with other red
flags, indicate that the Board has shown by prependerance of the evidence that Dr. Griffin faifed to
conform to and has departed from the minimal standards of care.

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MS. PETRUCCYI’S FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND PROPOSED ORDER IN THE MATTER OF GEORGE
D. J. GRIFFIN, 1], M.D. DR, MADIA SECONDED THE MOTION.

Dr. Amato stated that he would now entertain discussion in the above matter,

Dr. Varyani opined that Dr. Griffin’s intentions were good. However, Dr. Varyani stated that he himself
once practiced in pain therapy and could not see himself prescribing the doses the Dr. Griffin had
prescribed. Dr. Varyani wondered how Dr. Griffin’s patients functioned while taking these quantities of
medication, if they were taking them.

Dr. Varyani stated that his primary concern with Dr. Griffin is the fact the he doubled Patient 11°s dose of
Oxycontin at the initial visit. In subsequent visits, despite suspect OARRS reports and urine screens, Dr.
Griffin continued to prescribe the same amount. Dr. Varyani stated that he supports Ms, Petrucci’s
Proposed Order.
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Dr. Mahajan noted that Dr. Griffin prescribed Neurontin in quantities greater than 3,600 mg. However, Dr.
Mahajan pointed out that Neurontin is not absorbed into the system beyond 3,600 mg. Dr. Mahajan opined
that Dr. Griffin did not understand how Neurontin worked. Dr. Mahajan stated that if Dr. Griffin's patients
needed that much medication, he should have conducted further investigation or use other palliative
medications so that the patient could function, especially if there were indications that a patient is abusing
drugs or diverting medication. Dr. Mahajan did not find Dr. Griffin to be credible.

Dr. Varyani stated that Dr. Griffin was using Neurontin to decrease patients’ dose of medications.
However, no decrease in medication followed the Neurontin. Dr. Varyani agreed with Dr. Mahajan that
Neurontin in doses beyond 3,600-4,000 mg are not absorbed and does the patient no good.

Dr. Steinbergh opined that the Proposed Order was actually quite generous to Dr. Griffin. Dr. Steinbergh
did not accept Dr. Griffin's assertion that he felt he was treating unusual patients with unusual pain which
required unusual methods. Dr. Steinbergh stated that she has referred her own patients to pain specialists,
but had never seen a pain specialist prescribe medications in these quantities to her patients who have very
significant pain.

Dr. Steinbergh disagreed that Dr. Griffin’s patients could be functional on the doses of medication
prescribed. Dr. Steinbergh opined that Patient 11, in particular, was not taking the medications and was
probably diverting. Dr. Steinbergh stated that this was not acceptable, considering the significant problem
that diversion of medication is in Ohio and across the country.

Dr. Steinbergh Felt that, in addition to the educational course in pharmacology that the Proposed Order
required during Dr. Griffin’s probation, a medical record-keeping course should also be required. Dr.

- Steinbergh stated that there were many errors across Dr. Griffin’s medical records in which he did not
include basic data or document his thought process.

DR. STEINBERGH MOVED TO AMEND THE PROPOSED ORDER TO ADD THE
REQUIREMENT THAT DR. GRIFFIN TAKE AN EDUCATIONAL COURSE IN MEDICAL
RECORD KEEPING. DR. MAHAJAN SECONDED THE MOTION. A vote was taken:

ROLL CALL: Dr. Strafford - aye
Mr. Hairston - aye
Dr. Madia - aye
Dr. Mahajan - aye
Dr. Steinbergh - aye
Dr. Amato - aye
Dr. Varyani - aye
Dr. Telmage - abstain
Dr. Suppan - aye

The motion to amend passed.

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MS. PETRUCCY’S FINDINGS OF
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FACT, CONCLUSIONS OF LAW, AND PROPOSED ORDER, AS AMENDED, IN THE MATTER
OF GEORGE, D. J. GRIFFIN, 11, M.D. DR. VARYANI SECONDED THE MOTION. A vote was

taken:

ROLL CALL: Dr. Strafford - aye
Mr. Haieston - aye
Dr. Madia - aye
Dr. Mahajan - aye
Dr. Steinbergh - aye
Dr. Amato - aye
Dr. Varyani - aye
Dr. Talmage - abstain
Dr. Suppan - aye

The motion carried.

NARENDRA KUMAR GUPTA, M.D.

Dr. Amato directed the Board’s attention to the matter of Narendra Kumar Gupta, M.D. He advised that
no objections were filed to Hearing Examiner Petrucci’s Report and Recommendation.

DR. STEINBERGH MOVED TO APPROVE AND CONFIRM MS. PETRUCCI’S FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND PROPOSED ORDER IN THE MATTER OF
NARENDRA KUMAR GUPTA, M.D. DR. MADIA SECONDED THE MOTION.

Dr. Amato stated that he would now entertein discussion in the above matter.

Dr. Suppan stated that Dr. Gupta’s case was brought to the Board’s attention due to action taken by the
Georgia Composite Medical Board {Georgia Board]. The Georgia Board has issued a Summary
Suspension pending further action.

Dr. Suppan continued that in March 2009, it was alleged that Dr. Gupta conducted an examination of a
female without a chaperone. Dr. Gupta was atrested for sexual assault of a femnale minor. In April 2009,
Dr. Gupta was arrested for aggravated sexual battery of a female patient.

Dr. Suppan observed that Dr. Gupta is not currently practicing medicine and surgery in Ohio and has not
done so for more than five years. There is no indication that Dr. Gupta will seek to practice medicine in
Ohio again. Dr. Gupta cannot practice medicine in Ohio without filing 2n application to restore his license,
which would be thoroughly reviewed by the Board and the outcome of Dr. Gupta’s administrative
proceedings with the Georgia Board and his criminal charges could be considered. For this reason, the
Proposed Order states that No Further Action be taken at this time. Dr. Suppan agreed with the
recommendation, but expressed concern that the term “No Further Action” could convey that the Board
could never take any future action based on these allegations.
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIG

iy B
George D.J. Griffin, M.D., MHAR 11 an 8 36.
Appellant, | CLERER Ui waivig
v, ~ Case No. 10CVF05-7480 (Cocroft, J.)

State Medicai Board of Ohio,

Appellee.

DECISION AND ENTRY DENVYING T“E APPELLANT'S MOTIOM FOR SUSPENGSION
OF THE ORDER OF THE STATE MEDICAL BOARD OF OHIO PENDING APPEAL,
FILED FEBRUARY 9, 2011
AND
DECISION AND ENTRY DENYING APPELLANT’S MOTION TO STRIKE , FILED
FEBRUARY 18, 2011

Rendered this _[Qﬁ—day of March, 2011

COCROFT, J.

This matter is before the Court upon the motion for suspension of the order of the
State Medical Board of Ohio pending appeal to the Tenth District Court df Appeals, filed
by the appellant, George Griffin Ill, MD, on February 9, 2011. The appellee, State
Medical Board of Ohio, filed a memorandum contra on February 11, 2011. The
appellant filed a reply and a motion to strike on February 18, 2011. The appellee filed a
memorandum in oppositiori to tﬁe motion to strike on February 25, 2011. This matter is
now ripe for decision.

On February 3, 2011, this Court rendered a decision and entry which upheld the
State Medical Board of Ohio’s Order imposing a 120-day suspension of the appellant’s
license to pracﬁce medicine, staying all but 30 days of the suspension. The appellant is

now requesting that this Court stay the effect of its decision and entry pending a




resolution to the Tenth District Court of Appeals. (Motion for Suspension, p. 1).
Conversely, the appellee contends that the appellant has failed to demonstrate undue
hardship that would result. (Memarandum in opposition, p. 1). Additionally, the appellee
contends that the public interest is served by denying the appellant’s request for a stay
because of the appeliant's “very poor }udgments in prescribing OxyContin.” (Id, p. 5).

The filing of an administrative appeal does not automatically entitle a party to a
stay of execution pending judicial review. Rather, the General_Assemb%y has given trial
courts broad discretion when making such determinations, legislating that: “if it appears
to the Court than an unusual hardship to the appellant will result from the execution of
the agency's order pending determination of the appeal, the Court | may grant a
suspension and fix its terms." R.C. 119.12. As such, when reviewing whether a trial
court properly granted or denied a motion to stay an administrative order, the standard
of review employed is an abuse of discretion. Carfer Sfeel & Fabricating Co. v. Danis
Bldg. Construction Co. (1998), 126 Ohié App. 3d 251, 254, 710 N.E.2d 299.

When asked to stay an admin?strative order, courts give significant weight to the
expertise of the administrative agency, as well as to the public interest served by the
proper operation of the regulatory scherhe. See Hamlin Testing Labs, Inc. v. United
States Atomic Energy Comm. (1964), 337 F.2d 221. To that end, R.C. 119.12 allows
the Court to grant a suspension of an agency order pending appeal if the Court
determines that "unusual hardship" will result to appeliant.

There are several factors that the Court considers when determining whether it is
appropriate to stay an administrative order pending. judicial review. Bob Krihwan

Pontiac-GMC Truck, Inc. v. GMC (2001), 141 Ohio App. 3d 777, 783. Those factors




are: (1) whether appellant has shown a strong or substantia% likelihood or probability of
success on the merits; (2) whether appellant has shown that it will suffer irreparable
injury; (3) whether the issuance of a stay will cause harm to others; and {4) whether the
public interest would be served by granting a stay. Id; citing Hamlin, supra; Gurtzweiler
v. United States (1985), 601 F. Supp. 883; Holden v. Heckler (1984), 584 F. Supp. 463;
UpJohn Company v. Finch (1969), 303 F. Supp. 241; Friendship Materials v. Mit:higan
Brick, Inc. (1982), 679 F.2d 100; and Virginia Petroleum Jobbers Assn. v. FPC (1958),
104 U.S. Aﬁp. D.C. 106, 259 F.2d 921.

Upon review, the evidence indicates that an issuance of a stay may cause harm
to others and that the public interest would not be served by granting a stay. The record
indicates that the appellant “inappropriately and excessively” prescribed OxyContin to a
patient with a criminal history including drug-related felonies when the appellant was put
on notice by a pharmacist thét the patient was selling drugs. Additionally, public policy
dictates that this Court takes into cénsideration thé dangers of OxyContin and the fact
that the evidence indicates that the appellant would benefit from training and
supervision with regards to prescribing narcotics.

Furthermore, this Court finds that the appellant has failed to show irreparable
harm. The record indicates that the appellant's suspension is 30 days. As the appellee
correctly points out, the appellant’s license is not being revoked permanently and there
is no evidence that the 30-day suspension will be unduly burdensome to the appellant.
As such, this Court finds that the appellant's arguments lack merit and, therefore, the

appellant's motion to suspend the State Medical Board of Ohio’s Order and the




appellant’'s motion to strike portions of the appellee’'s memorandum in opposition are not
well-taken and are hereby DENIED.

IT1S SO ORDERED.

Copies to:

Eric Plinke
Gregory Mathews
Counsel for Appellant

Henry Appel
Counsel for Appellee
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Appeliant's March 15, 2011 motion for a stay of the order of the State
Medical Board of Ohio, pending appeal, is granted exoepi!t that the probationary terms,
conditions and limitations shall be effective immadiate_!y.é Furthermoare, appeliant shall
be granted thirty (30) days from journalization of this entry'to comply with the monftoring
physician provision. No bond shall be requiraed as a condition of this stay.
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DECISION
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Dinsmore & Shohl, LLP, Eric J. Plinke and Gregory P.
Mathews, for appellant.

 Michasl DeWine, Attomey General, and Hemvy G. Appel, for
appeliee.

APPEAL from the Frankiin County Court of Common Plea.
DORRIAN, J.

{41} Appellant, George D.J. Griffin, 11l, M.D., appeals the judgment of the
Franklin County Court of Common Pleas, in which the trial court affirned the order of
appeliee, State Medical Board of Ohio ("board”), finding departures frorh minimal
standards of care and imposing a 120-day suspension of appellant's license to practice
medicine and staying all but 30 days of the suspension. The board's order also placed
appellant on probation for a period of at least three years and imposed conditions
including, but hot limited to, further coursework, monitoring and reparting.
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192} Appellant is a physician and orthopedic surgeon, practicing in the areas of
orthopedic surgery, orthopedic spine surgery, arthroscopics, total joint reblaoement. and
pain management. Appallantg_,graduated. from the University of Cinclnnati Medical
School in 1975 and subsequently completed a one-year intemship at Cincinnati General

.HOSpitaI. In 1980, appellant completed a four-year orthopedic residency at the
University of Cincinnati and opened a private practice in Cincinnatl, Ohio. In 1981,
appellant became board certifled in orthopedics and is currently a member of the
Freiberg Society, the Cincinnatl Academy of Medicine, the Cincinnati Orthopedic
Society, the Ohlo State Medical Association, the North American Arthroscopy
Association, and is a diplomat of the American Pain Management Board.

{13} Avppellant testified that, in 1981, he began treating patients for pain
management as part of his regular practice, Further, appeliant testified that, currently,
he spends more than 50 percent of his time with chronic pain patients and the
remainder in the practice of orthopedics and spine. As part of his practice, appeliant
prescribes pain medications, Including; OxyContin, Avinza, Kadian, Methadone, Lyrica,
Neurontin and Ultram.

{94} In a lefter dated January 14, 2009, the board notified appellant that it
intended to determine whether or not to discipline him for failing to provide treatment in
‘accordance with the minimal standards of care with regard fo 14 patients during the
approximate time period of 2000 to 2008. The board provided examples of this conduct
for each of the 14 patients as follows:

[1.] You inappropriately and excessively prescribed Schedule
Il narcotics and Neurontin to Patient 1, including directions 10
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take 1700 mg' of OxyContin per day and 7200 mg. of

Neurontin per day. Further, you inappropriately prescribed
Ultram to Patient 1.

[2.] You inappropriately and excessively prescribed Schedule
Il narcotics to Patient 2, including directions to take 1920 mg.
of OxyContin per day. Further, you falled to refer, provide
and/or document the treatment of Patient 2's spasticity.

[3.) You inappropriately and excessively prescribed Schedule
Il narcotics and Lyrica to Patient 3, including directions to take
1280 mg. of OxyContin per day, 180 mg. of Methadone per
day and 1200 mg. of Lyrica per day.

[4.] You inappropriately and excessively prescribed Schedule
Il narcotics and Lyrica to Patient 4, including directions to take
1200 mg. of OxyContin per day at one point, 500 mg of
Kadian per day at one point and 600 mg of Lyrica per day.

[5.] You inappropriately and excessively prescribed Schedule
Il narcotics and Lyrica to Patient 5, including directions to take

1440 mg. of OxyContin per day at one point, 2100 mg. of
Kadian per day at one point and 1600 mg. of Lyrica per day.

[6.] You Inappropriately and excessively prescribed Schedule
Il narcotics and Lyrica to Patient 6, including directions to take
1680 mg of OxyContin per day and 900 mg. of Lyrica per
day.

[7.] You inappropriately and excessively prescribed Schedule
Il narcotics and Lyrica to Patlent 7, including directions to take
1920 mg. of OxyContin per day at one point, 2200 mg. of

. Kadlan per day at one point, and 8400 mg. of Neurontin per
day.

[8.) You inappropriately and excessively presciibed Schedule
il narcotics and Neurontin to Patient 8, including directions to
take 1280 mg. of OxyContin per day and 8400 mg. of
Neurontin per day.

[9.] You inappropriately and excessively prescribed Schedule
Il narcotics to Patient 9, including directions o take 860 mg. of
OxyContin per day at one point, 860 mg. of Avinza per day at
one point and 1200 mg. of Kadian per day at one point

! Shouldbawmmg.ofo:yc:mﬂnaspolntodwtbyﬂnebwdhthanunyM.?OﬂQbﬂor.
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Further, you inappropriately prescribed two long acting
opioids concurrently to Patient 9.
[10.] You inappropriately and excessively prescribed

Schedule Il narcotics to Patient 10, including directions to take

of OxyContin per day despie the following

= *
obes
ilegalgmgs of abuse; the presence of Hepatitis C:

for Patient 10: a urine drug screen positive for

depression; anxlety and migraine headache.

{11.] You

inappropriately and excessively preacribed

Schedule Il narcotics to Patient 11, including directions to take
840 mg. of OxyContin per day despite the following
observations for Patient 11 multiple positive urine drug
screens for cannabinoids, a negative urine drug screen for
oxycodine and diazepam despite your having prescribed said
medications to Patient 11, a negative urine drug screen for
pregabalin despite your having prescribed said medication fo

Patient 11,

Patient 11's crminal history for drug-related

felonies, and a call from a phamacist advising that Patient 11
was selling drugs.

[12.] You

inappropriately and excessively prescribed

Schedule I} narcotics and Neurontin to Patient 12, including
directions to take 1920 mg. of OxyContin per day and 12,000
mg. of Neurontin per day.

[13] You

inappropnately and excessively prescnbed

Schedule I narcotics to Patient 13, including directions to take
a combination of 240 mg. of OxyContin per day and 720 mg.
of Avinza per day.

(14] You

inappropriately and excessively prescribed

Schedule Il narcotics to Patient 14, including directions to take
1400 mg. of Kadian per day.

{¥5} In addition,

the board's letter indicated that appellants alleged acts,

conduct, and/or omissions, individually and/or collectively, warrant discipline pursuant to

R.C. 4731.22(B)(6) because appellant's conduct represented " ‘[a] departure from, or

the failure to conform to,

minimal standards of care of similar practitioners under the
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same or similar circumstances, whether or not actual injury to a patient is established.’ "
(Jan. 14, 2009, Notice of Opportunity for Hearing.)

{46} On February 5, 2009, appellant timely requested a hearing, pursuant to
R.C. Chapter 119, In order to address the board's allegations. Further, in a letter dated
June 11, 2009, the board notified appellant regarding two errors in the January 14, 2009
letter and corrected the same: (1) paragraph 1(a) should reference 1600 mg. of
OxyContin, instead of 1700 mg., and (2) Patient 11's last name was misspelled on the

| confidential patient key.

{(§7} On October 5, 8, 9, and 13, 2008, a board-appointed hearing examiner
conducted a four-day evidentiary hearing wherein Yeshwant P Reddy, M.D. ("Dr.
Reddy") testified as an expert on behalf of the state, and Richard V Gregg, M.D. ("Dr.
Gregg"), testified as an expert on behalf of appellant. The record further reflects that
appellant also testified on his own behalf.

Y8} | Dr. Reddy, a spine physiatrist and pan consultant testified that, in
managing a patient's pamn, there are no limitations on maximum dosages for pure pain
medications (Tr. 48-50.) He stated that, according to general literature, “the highest
dose of the medication you give is the medication which keeps the patents pain under
reasonable control, makes him functional, and there are no side effects. (Tr. 49.) Dr.
Reddy also stated that "[t]he side effect[s] provided for these long-acting medications
are quite high, and that's the reason any lierature, any pain book, states that you start
low, go slow, and watch for the side effects.” (Tr. 51.) Dr. Reddy explained that giving
a heavy dose of pain medication to an opioid nalve patient causes respii'atory

depression, increasing the chances of fatal abnormalities. (Tr. 51.)
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{99) Upon reviewing 25,000 pages of medical records, of the 14 patents at
issue, Dr. Reddy concluded that the problem is not in appelant's care, or in following
the due regulations, rather, "{tlhe problem is gliving high doses.” (Tr. 300} In fact, Dr.
Reddy testified that he can see that appellant is a compassionate and caring doctor,
trying to help his patients. (Tr. 302.) Dr. Reddy also testified that, even without having
personally seen these patients, based upon the descriptions in their charts, he could
coriclude these were “usual pain patients.” (Tr. 301.) However, Dr. Reddy stated that
appellant is “treating usual.paﬁents with unusual doses of medications.” (Tr 150, 290-

-'91.) Addltionalty, Dr. Reddy expressed concem regarding the treatment of Patient 11
bacause (1) appellant doubled her dose of OxyContin at the first office visit, and (2
appellant continued prescribing OxyContin subsequent to noticing possible drug
diversion, noncompliance with instructions, and illegal drug use. (Tr. 71-73, 798-80, 91-
92, 300.) |

{410} The hearing examiner jssued & 43-page report and recommendation
containing a patient-by-patient summary of the facts conceming appellant's treatment of
the 14 patients, including medications and dosing. Also, the hearing examiner provided
a detailed patient-by-patient summary of the testimony of Drs. Reddy, Gregg. and Griffin
regarding whether appellant's conduct fell below the minimal standard of care. Upon
consideration of the evidence, the hearing examiner found that a.pp'ellanfa conduct
constituted a violation of R.C. 4731.22(B)(6) with respect to 13 out of 14 patients as
foliows

[Patient 1] *** inappropriately and excessively prescribed

1,800 mg of OxyContin per day and 7,200 mg of Neurontin
perday,*** inappropnately prescribed Ultram***
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[Patient 2] *** inappropriately and excessively prescribed
1,820 mg of OxyContin per day bl

[Patient 3] *** inappropriately and excessively prescribed

1,280 mg of OxyContin per day, 180 mg of Methadone per
day, and 1,200 mg of Lyrica perday * * *

[Patient 4] = ** inappropriately and excessvely prescribed
1,200 mg of OxyContin per day at one point, and 500 mg of
Kadian per day at one point * i

[Patiert 5] *** inappropriately and excessively prescribed
1,440 mg of OxyContin per day at one point, 2,100 mg of
Kadian per day, and 1,600 mg of Lynca perday * * *

{Patient 6] * " " inappropriately and excessively prescribed
1,680 mg of OxyContin per day and 800 mg of Lyrica per
day w W W

[Ps'iient'T] »+ * inappropriately and excessively prescribed
1,820 mg of OxyContin per day at one point, 2,200 mg of
Kadian per day at one point, and 8,400 mg of Neurontin per
day [ B B

[Patient 8] *** inappropriately and excessively prescribed
1,280 mg of OxyContin per day and 8,400 mg of Neurontin

mrdayiii

{Patient 8] * ** inappropriately and excossively prescribed
980 mg of OxyContin per day at one point, 960 mg of Avinza
per day at one point and 1,200 mg of Kadian per day at one
point 'R B

[Patient 10} * * * inappropriately and excessively prescribed
1,040 mg of OxyContin per day, despite the following
observations * * *;  depression, anxiety and migraine
headaches * * *

[Patient 11} * * * inappropriately and excessively prescnbed
840 mg of OxyContin per day, despile the following
observations:  multiple positive urine drug screens for
carinabinoids, a negative urine drug screen for Oxycodone
despite * ** having prescribed said medication, *** a
negative urine drug screen for Pregabalin (Lyrica) despite
*++ having prescribed sald medication, * ** Patient 11's
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criminal history for drug-related felonies, and a call from a
pharmacist advising that Patient 11 was selling drugs * * *

[Patient 12] * * * inappropriately and excessively prescribed
1,920 mg of OxyContin per day and 12,000 mg of Neurontin
pel' day R B

[Patient 14] * ** inappropriately and excessively prescribed
1,400 mg of Kadian per day * * * -

(See Report and Recommendation, p. 34-38.)

{§11} The hearing examiner recommended that appellant's certificate 1o practice
medicine and surgery in the state of Ohio be suspended for a period of 120 days, all but
30 days of which are stayed. Further, following appellant's suspension, the hearing
examiner recommended at least three years of probation, subject to the following
conditions: (1) he must obey the law; (2) he must submit quarterly declarations of
compliance to the board, (3) he must personaily appear before the board at designated
times: (4) he must complete a course or courses regarding prescribing controlled
substances and submit documentation of successful completion and a summary report
of the course(s) before the end of the first year of probation; (5) he must complete a
course or courses regarding pharmacology and submit documentation of successful
completion and a summary report of the course(s) before the end of the first year of
probation; (8) he must submit the name and curriculum vitae of a monito:ihg physician
1o the board within 30 days of reinstatement, and said physician, if approved by the
board, shall monitor appellant in his medical practice, review appellants charts and
report to the board regarding the same; and (7) he must keep a controlled substances

log. (See Report and Recommendation, 39-42 )
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{412} On April 5, 2010, appellant filed objections to the hearing examiners
report and recommendation, along with a motion to appear st the Apdl 14, 2010
meeting in order to personally address the board. ©On April 14, 2010, the board
considered the hearing examiner's report and recommendation, appellant's personal
statement, and Assistant Attormey General Pleiffer's response Subaequ‘oh'dy. members
of the board discussed this matter, focusing on: (1) appellant's treatment of Patient 11,
wherein red ﬂags regarding diversion were ignored; (2) appellants propensity for
prescribing unusually high doses of medication to usual pain-management patients; and
(3) appellant's sub—par‘recordkeeplng. Due to appellant's deflclencies in recordkeeping,
the board amended the hearing examiner's report and recommendation in order io
include a coursa on medical recordkeeping as a condition of appellant's probation. The
board approved and confimed the hearing examiner's amended repor and
recommendation. (Apni 14, 2010, Board Meeting Minutes.)

{§13} On May 17, 2010, appellant appealed the board's order to the Franklin
County Court of Common Pleas pursuant to R.C. 118.12. On February 4, 2011, the trial
court journalized a decigion and entry adopting the board's order, finding it to be
supported by reliable, probative, and substantial evidence and in accordance with law
Further, on February 15, 2011, the trial court journalized a judgment entry affirming the
decislon of the state medical board for the reasons get forth in the February 4, 2011
decision and entry. |

{§14} On February 23, 2011, appeliant filed a timely notice of appeal, setting
forth seven assignments of emor for our consideration’

[1] THE COURT OF COMMON PLEAS ERRED IN
FINDING THAT THE BOARD'S ORDER WAS SUPPORTED
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BY RELIABLE, PROBATIVE, AND SUBSTANTIAL
EVIDENCE AND WAS IN ACCORDANCE WITH LAW
BECAUSE THE BOARD RELIED ON “"EXPERT"
TESTIMONY THAT WAS NOT BASED ON RELIABLE
SCIENTIFIC METHODOLOGY.

[2.] THE COURT OF COMMON PLEAS DEPRIVED DR.
GRIFFIN OF A MEANINGFUL APPEAL UNDER R.C.
11912 BY GIVING UNDUE DEFERENCE TO THE
MEMBERS OF THE BOARD.

[3] THE COURT OF COMMON PLEAS ERRED IN
FINDING THAT THE BOARD'S ORDER WAS SUPPORTED
BY RELIABLE, PROBATIVE, AND SUBSTANTIAL
EVIDENCE BECAUSE THE STATE'S EXPERT DID NOT

TESTIFY THAT DR. GRIFFIN'S DOSING INSTRUCTIONS
DEVIATED FROM THE STANDARD OF CARE.

[4] THE COURT OF COMMON PLEAS ERRED IN
FINDING THAT THE BOARD'S ORDER COMPLIED WITH
R.C. 119.07 BECAUSE THE BOARD INAPPROPRIATELY
CONSIDERED ALLEGATIONS REGARDING DOSING
INSTRUCTIONS AND OTHER TREATMENT MODALITIES
THAT WERE NOT IN THE NOTICE OF OPPORTUNITY
FOR HEARING.

{5) THE COURT OF COMMON PLEAS ERRED IN
FINDING THAT THE BOARD'S ORDER WAS SUP-
PORTED BY RELIABLE, PROBATIVE, AND SUBSTANTIAL
EVIDENCE AND WAS IN ACCORDANCE WITH LAW
BECAUSE THE BOARD'S ORDER WAS BASED UPON
INCORRECT FINDINGS REGARDING NEURONTIN

ABSORPTION.
[6] THE COURT OF COMMON PLEAS ERRED IN
FINDING THAT DR. GRIFFIN'S TREATMENT OF PATIENT
11 WAS BELOW THE MINIMUM STANDARD OF CARE.
J THE COURT OF COMMON PLEAS ERRED BY
INAPPROPRIATELY PLACING THE BURDEN OF PROOF
ON DR. GRIFFIN.
{415} "In an administrative appeal pursuant to R.C. 118.12, the trial coust

raviews an order to determine whether It is supported by reliable, probative, and
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substantial evidencs, and Is In accordance with the law.” Schechtsr v. Ohio State Med.
Bd., 10th Dist. No. 04AP-1115, 2005-Ohio-4062, 55, citing Huffman v. Hair Surgeon,
Inc. (1985), 19 Ohio St.3d 83, 87. The Supreme Court of Ohio has defined the
concepts of reliable, probative, and substantial evidence as follows:

(1) "Reliable” evidence is dependable; that is, it can be

confidently trusted. In order to be reliable, thers must be a

reasonable probability that the evidence i frue.

(2) "Probative” evidencs is evidence that tends to prove the

issue in question; it must be relevant in determining the

issue. (3) "Substantial" evidence I8 evidence with some

welght, it must have mportance and vaiue.
Our Place, Inc. v. Ohio Liquor Control Comm. (1882), 63 Ohio St.3d 570, 571.

- (416} The standard of review 18 more limited on appeal to this court. "While it is
incumbent on the tnal court to examine the evidence, this is not a function of the
appeliate court™ Pons v. Ohio State” Med. Bd (1993), 86 Ohio St.3d 619, 621. In
reviewing the court of common pleas’ determination that the board's order was
supported by reliable, probative, and substantial evidence, this court's role Is confined to
determining whether the court of common pleas abused its discretion. Roy v. Ohio
State Med. Bd. (1962), 80 Ohio App.3d 675, 680. “The term ‘abuse of discretion'
conriotes more than an error of law or judgment, it implies that the courts atlrtude is
unreasonable, arbiirary or unconscionable." Blakemore v. Blakemore (1983), 5 Ohio
St.3d 217, 219. "On questions of law, however, the common pleas court does not
exercise discretion and the court of appeals’ review is plenary.” Landefeld v. Stale Med.
Bd. (June 15, 2000), 10th Djst. No. 89AP-812.

{417} For ease of discussion, we address appellant's assignments of eror out

of order. We begin our discussion with appellant's seventh and fourth assignments of
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error because they address the standard applied by the tnal court and procedure
applied by the board, rather than the merits of the board's findings. In appellant's
seventh assignment of error, he argues that the trial court mappropriately placed the
burden of proof on appellant to "justify" his prescriptions. (Appellant's brief, 24.)
Appeliee contends that the trial court did not place the burden of proof on appellant by
opining that appellant did not provide ﬁny reasonable explanation for presclibing_ up to
more than six times the amount of pain medication than other practitioners. (Apbellee's
brief, 24.) Appellee also contends that it clearly bore the burden of proof |n this matter
and in doing 8o introduced (1) thousands of pages of patient records, and (2) Dr.
Reddy's expert opinion regarding the same. (Appeliee’s brief, 24.)

{418} "[it is fundamental to administrative law and procedure that the party
asserting the affirmative issues also bears the burden of proof." Nuckios v. Stale Mad.
Bd., 10th Dist. No. 0BAP-406, 2010-Ohio-2673, T117. In the present matter, the record
clearly Indicates that appeliee set forth sufficient evidence to meet its burden of
establishing that appellant prescribed unusually high doses of pain medication to 14
patients. In his testimony, Dr. Reddy referenced thousands of pages of medical records
that he reviewed for sach of the 14 patients in order to prepare his expert opinion. Dr.
Reddy testified that, according to the medical records, each of the 14 patients had usual
issues regarding pain mandgement: however, appellant prescribed unusually high
doses cf pain medication to all 14 patients. (Tr 148-50.) Dr. Reddy also testified that
appellant’s treatment of each of the 14 patients fell below the minimum standard of care.
(Tr. 92 (11), 110-11 (1), 133 (2), 141-42 (3), 149 (4), 162 (5), 163 (6), 164 (7). 168 (8),
1689 (9), 178 (10), 185 (12), 188 (13), 180 (14).)
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{919} In its decision, the irlal court stated that, "when the levels are far beyond
what other practitioners would consider appropriste for simliarly situated patients, then
the appellant should have, but did ndt offer, some substantive basis to support the
departures.” (See Feb. 4, 2011 Decision and Entry, 8.) In review of the record, we
agree that appellant, in response to Dr. Reddy’s testimony that he prescnbed unusually
high doses of pain medication to address "usual” pain-management issues, did not
present any contradictory evidence to explain his reasoning for prescribing such high
doses of pain medication to the 14 patents. As such, the tn'ﬁl court's above-cited
‘statement requires nothing more of appellant than it would of any party faced with

| adverse svidence during litigation. See Smith v. Columbus, 10th Dist No D2AP-1219,
2003-Ohio-3303, 1125, see also Nucklos at §17. Therefore, we find that the trial court
did not shift the burden of proof to appellant, and, as such, appellant's seventh
assignment of error is not well- taken.

{420} Appellant's seventh assignment of error is overruled.

{421} In his fourth assignment of error, appellant argues that the board's order
failed to comply with R.C. 119.07 by considering allegations regarding dosing
instructions and other treatment modalities that were not in the notice of opportunity for
hearing {"notice”). consequently denying him due process. (See appellants bnef, 17)
Specifically, appellant states that the board inap_propﬁately considered allegations
regarding: (1) dosing frequency, (2) practice of prescribing a range of pills to certain
patients, and (3) failure 1o explore cther modalities. (See appellants brief, 17-18.) In
response, appeliee contends that the notice adequately wamed appellant that the board

Intended to raview all of his prescribing habits with respect to the 14 patients and that it
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implicity wamed appellant regarding the review of other treatment modalities. (See
appeliee's brief, 18.) In addltibn. appelies contends that, even if the notice is somewhat
deficient, appellant has failed to establish any prejudice because' (1) he has not
identified any additional evidence that would have been produced, and (2) he has not
identified any additional legal arguments that would have been made. (Appellee's brief,
19.)

922} "A fuhdamental requirement of due process, that is, notice and an
opportunity to be heard, must be afforded an individual whose professional license is
subject to revocation in an adminigtrative hearing.” Johnson v. State Med. Bd. of Ohio
(Sept. 28, 1999), 10th Dist. Nd. 0BAP-1324. Pursuant to RC. 118.07, *Injotico shall
»+» jnclude the charges or other reasons for the proposed action, the law or rule.
directly involved, and a statement informing the party that the parly is entitled to a
‘hearing if the parly requests it within thirty days of the time of mailing the notice.”
Further, "the right to a hearing includes the right to appear at the hearing prepared to
defend oneself through testimony, evidence, or argument against the charges brought.”
Johnson, citing In re Shelley {Dec. 31, 19982), 10th Dist. No. 92AP-440. As such, "due
process requires that an individual receive fair notice of the precise nature of the
charges that will be raised ata disciplinary hearing.” Johnson citing Shelley.

{423} In Johnson, ancther case involving the prescribing of controlled
substances, this court stated that we have not established a bright line test regarding
the sufficiency of notice of the nature of the charges forming the basis of an
adminlstraﬂve hearing. |d. The Johnson notice accused the appellant of violating R.C.
4731.22(B)(2) and {B){6) as to 15 patients because he:
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(1) utilized controlied substances and other dangerous drugs
despite his failure to conduct an appropriate physical
examination and/or make objective physical findings
substantiating the necessity of the medications; (2) utilized
these medications in amounts and combinations which had
no therapeutic value and/or were not indicated; (3) utilized
multiple narcotics and/or mukiple benzodiazepines,
concurrently, without appropriate medical justification; and
(4) routinely prescribed benzodiazepines and narcotics in
juries that occurred many years previously.

treatment of in]
Id. Further, the Johnson notice included & "Patent Key,” which identified, by name,
patients 1 through 15. 1d.

{424} In determining that the Johnson notice sufficiently apprised the appeliant
of the precise nature of the charges to be raised against him at the disciplinary hearing,
we noted that: (1) the board's notice referenced specific sections of R.C. 4731.22 which
formed the basis for the charges; (2) the notice included general allegations as to the 15
patients regarding the appellant's inappropriate use of controlled substances and
dangerous drugs; (3) the notice included a "Patient Key,” giving the appellant the benefit
of the medical records and the "knowledge of his treatment of each of the identified
patients.” Id

{925} Here, the notice specifically references R.C. 4731.22(B)(B8), advising
appellant that his conduct constitutes * '[a] departure from, or the failure to conform to,
minimal standards of care of similar practitioners under the same or similar
circumstances.’ " (See Jan. 14, 2009 Notice of Opportunity for Hearing, 3.) Fusther, the
notice includes 14 specific examples of appellant's conduct and clearly states that
appellant's conduct is not limited to the examples set forth In the notice. Each example
of appellant’s conduct, as stated in the notice, advises appellani that he "inappropriately
and excessively prescribed Schedule Il narcotics™ and other drugs, to each of the 14
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patients. (Notice of Opportunity for Hearing, 3.) The notice also specifically lists the
names of the drugs, as well as the dosage amounts, for each of the 14 patients. In
addition, the notice advises appeliant that he failed to "refer, provide and/or document
ihe treatment of Patient 2's spasticity,” as well as failing to address certain red flage with
Patient 11. regarding possible drug abuse and diversion. (See Notice of Opportunity for
Hearing, 1.) Finally, the board attached to the notice a confidential "Patient Key,"
idenﬁfying_ all 14 patients by name.
(426] Upon review, we find that, In line with our decision In Johnson, the notice
inthe present matter suﬂicra’ntly apprised appeilant of the precise nature of the charges
against him by. (1) spacifically referencing R.C. 4731.22(B)(8). (2) including both
general and specific allegations as to the 14 patients at issue, (3) listing the names of
the drugs and the prescribed dosages, and (4) attaching a "Patient Key" in order for
appellant to thoroughly review the 14 patienis' medical records. In addiion, the notice
informed appellant that the board would determine whether to discipline him with regard
to the 14 patients because he inappropriately or excessively prescribed Schedule 1l
narcotics to them (See Notice of Opportunity for Hearing) This jogically includes
consideration of dosage frequency, range of pills, and failure to expiore other treatment
modalities. Further, the record shows that, from January 15, 2009 (the date notice was
malled to appel!ant) to October 5, 2009 (the date evidentiary hearing commenced),
appellant had approximately nine months to prepare his defense and request additional
information from the board. The record does not indicate that appellant's counsel
moved for a continuance of the Oclober 5, 2008 hearing or that he was not prepared to

presant anpellant's defense. Even if the notice contained soma deficiencies, appellant
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has not demonstrated any prejudice by falling to indicate what, if anything, he would
have done differently in preparation of his defense. Therefore, because appeliant had a
full and fair opportunity to prepare and present his defense at the disciplinary hearing,
we find that no violation of appellant's due process rights occurred.

{927} Appellant's fourth assignment of error is ovarruled.

{§28) We now address appellant's sixth assignment of error regarding the trial
court's finding that appellant’s treatment of Patient 11 was below the minimum standard
of care as required by law.

1429} Appeliant argues that the trial court abused its discretion because the
record does not support its conclusion that appellant prescribed excessive doses of
medication to Patient 11 and/or ignored signs of diversion. in response, appeliee
argues that appellant immediately doubled Patient 11's dosage of OxyContn and
continued to prescribe this high dose even after learning that Patient 11 (1) had three
other prescriptions of OxyContin from two other doctors, within two weeks of her
appointment with appellant, (2) tested negative for Oxycodone and positive, on two
occasions, for Cannabinoids, (3) had been convicted of three drug felonies, and (4) had
been suspected by family members of "sell [ing] most of her medications and snort [ing]
the rest." Appeliee also argues that appellant walved his argument regarding ignoring
signs of diversion because he failed to raise it in the trial court.

{930} It is well-settied that “[a] party generally waives the right to appeal an issue
that could have been, but was not, raised in earlier proceedings.” Jain v. Ohio State
Med. Bd., 10th Dist, No. 09AP-1180, 2010-Ohio-2865, 1110. Upon review of the record,

we agree that appeliant did not raise the argument regarding whether he ignored
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Patient 11's possible drug diversion in the trial court; however, appellant did generally
raise an argument regarding the board's findings as to Patient 11 and excessive dosing
Therefore, we will address appellant's gixth assignment of error.

{431} In the present matter, the board's finding that appellant's conduct fell below
the mlmmum standard of care with respect to his treatment of Patient 11 is supported by
reliable, probative, and subsiantial evidence. On the first office visit, Dr. Reddy testified
that appellant doubled Patient 11's dosage of OxyContin from 320 milligrams to 640
milligrams, which he considered to be an “ultra high" dosage. (Tr. 90.) Further, Dr Reddy
stated that, following Patient 11's first office visit, a urine drug test ordered on May 23,
2008 was negative for Oxycodone, the active ingredient in OxyContin (Tr. 38, 72) A
second urine drug test ordéred on June 6, 2008 showed positive for opiods and
Cannabinoids. (Tr. 77.) A third urine drug test ordered on July 8, 2008 was also postive
for Cannabinoids. (Tr. 78.) Finally, a fourth urine drug test ordered on August 6, 2008
was negative for Lyrica, one of Patient 11's prescribed medications. (Tr. 79.) In addition,
or. Roddytesﬂﬂedthat Patient 11's chart reflected another "red flag,” in that a pharmacist
sent appeliant a letier to inform him that Patient 11 "is selling the drugs,” and that Patlent
11 had been convicted of three drug-related felonies. (Tr. 79, 80.)

(932} Appeilant testified that ha reviewed the pharmacist's letter relating to the
allegation that Patlent 11 had sold har medications and also verified Patient 11's
convictions for possession of heroin, aggravated trafficking in drugs, and lllegal
processing of drug documents on the Clermont County Clerk of Courts' website. (Tr 583)
in spte of this knowledge, the record refiects that appellant did not reduce Patient 11's

prescribed dosages or further investigate the possible issue of drug diversion. (Tr. 80-
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81.) Based upon Patient 11's medical records, Dr. Reddy concluded that appe_:llant's
treatment methods did not meet the minimum standard of care. (Tr. 82)

((33) Based upon the foregoing, we find that the board's order s supported by
reliable, probative, and substantial evidence. First, the tegtimony of Dr. Reddy is reliable
because he practices in the area of pain management, and he personally reviewed
Patient 11's medical chart Further, appellant testified that he personally reviewed the
letter from the phammacist regarding possble drug diversion and verified that Patent 11
had been convicted of three drug-related felonies.

{434} Second, Dr. Reddy's testimony is probative because it directly addresses
the issue regarding prescribing high dosages of pain medication to Patient 11, drug
diversion and drug abuse.

(935} Finally, Dr Reddy’s testimony is substantal because It has weight,
importance, and value in determining whether appellants treatment of Patient 11 fell
below the minimum standard of care. Therefore, the trial court did not abuse its discretion
In affirming the board's ordef suspending appellant's medical license.

{36} Appellant's sixth assignment of emvor is overruled.

{937} Because the boerd had refiable, probative, and substantial evidence for
suspending appellant's license to practice medicine with respect to his ireatment of
Patient 11, we need not address appellants first, second, third, or fith assignments of
emor. See D.L. Lack Corp. v. Liquor Control Gomm. (Dec. 8, 2010), 10th Dist No. 10AP-
400, 718, citing Our Place, Inc. at 572. The board may revoke a physician's license for
mone or more™ of the reasons enumerated in R.C. 4731.22(B), and, therefore, "in a given

case, the trial court would only need to find substantial, reliable and probative evidence
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supporting one ground for revocation in order to uphold the board's order.” Landefeld v.
State Med Bd. (Jun' 15, 2000), 10th Dist No 98AP-812.

{938) Appellant's first, second, third and fifth assighments of error are moot.

{939} Notwithstanding that appellant's first and second assignments of error are
moot we will briefly address appellant's concems regarding whether, in reaching #s
decision, the board relied upon expert testimony that was not based on “reliable
scientific methodology.™ and whether the trial court gave undue deference to members
of the board. (Appellant's brief, 8, 11.)

{740} Appellant contends that Dr. Reddy's expert testimony should be
disregarded because it was not based on reliable scientific methodology. Appellant
believes that, because Dr. Reddy informally surveyed other physicians at pain
conferences regarding their opinions on maximum dosages for OxyContin, Dr. Reddy's
testimony regarding high dosages is unreliable. (Appellant's brief, 7.) We note that the
record does contain Dr. Reddy's testimony regarding Dr. Reddy’s inforrhal surveys of
other medical practitioners. However, it also contains testimony that, in reaching his
conclusion, Dr. Reddy personally reviewed medical charts for each of the 14 patients,
and based upon his own experience as a pain practitioner, along with the information
contained in the patlents’ charts, Dr Reddy reached the conclusion that appellants
treatment of the 14 patients fell below the minimum standard of care. (Tr. 92 (11), 110-
11 (1), 133 (2), 141-42 (3), 148 (4), 162 (5), 163 (6), 164 (7). 166 (8), 169 (9), 178 (10).
185 (12), 186 (13), 180 (14).)

{§41} Further, regarding appellants concemn that the trial court gave undue

deference to members of the board, we note as well that the record demonstrates that
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Dr. Reddy’s testimony, in and of dself, provides substantial, reliable, and probative
avidence that appellant's practices fell below the minimum standard of care and,
therefore, the trial court did not abuse fts discretion In affirming the declsion of the
board.

(442} Finally, in Goldfinger Ents., Inc. v Ohio Liquor Control Comm., 10th Dist.
No. 01AP-1172, 2002-Ohio-2770, 123, this court stated that "[a]s a practical matter,
courts have no power fo review penalties meted out by the commission. Thus, we have
litle or no ability to review a pana‘ity even if t seems on the surface to be unreasonable
or unduly harsh* See also Staschak v. State Med. Bd., 10th Dist. No. 03AP-798,
2004-Ohio-4850, §150; Henry's Café, inc. v. Bd. of Liquor Control (1958), 170 Ohio St
233. Therefore, even if the trial court had found that only one of the board's allegations
was supported by reliable, probative, and substantial evidence, this court would not
modify the board's sanction to suspend appellant's medical license for 120 days, with all
but 30 days stayed, and at least three years of probation.

{§43} Based upon the foregoing, appellant's fourth, sixth, and seventh
assignments of ermror are overruled, appellant's first, second, third, and flfth assignments
of error are moot, and the judgment of the Franklin County Court of Common Pleas is
affirmed. |

Judgment affirmed
BROWN and FRENCH, JJ.. concur.
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TENTH APPELLATE DISTRICT CLERK 8F GQURTS-

George D.J. Griffin, I, M.D., - - )
Appeliant-Appellant,
No. 11AP-174
V. : (C.P.C. No. 10CVG-05-7480)
State Medical Board of Ohio, : (REGULAR CALENDAR)
Appullee-Appaliee.
MENT ENT

For the reasons stated in the decision of this court rendered herein on
November 22, 2011, appellants fourth, gixth, and seventh assignments of error are
overruled, appellant's firet, second, third, and fifth assignments of efor are moot, and it
18 the judgment and order of this court that the judgment of the Franklin County Court of
Common Pleas is affirmed. Costs shall ba. assessed against appellant

DORRIAN, BROWN & FRENCH, JJ.

By, %jﬂ//}/rﬁ/w\*

ge Julia L. Dormia
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% THE COURT OF COMMON PLEAS, mmﬁmgmm
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G03EP 13 AMI0:37
CLERK OF Q‘L’URTS

m W, HAYES, D.P.X,,
Appeiant,  TILL2ADS

LEIE 1]

CARE WBO. 93CVI-03-
SUDGE O’GRADY

"
STATE MEDICAL BOARD OF OHIS,
Appeiies.

s an Ak ar oy we

This court is in receipt of Appeilee’s Objection to the Magstrate's

September 1. 1999 Decision, said objection having been filed on Scpiember 2, 1929, A

Memorandum in Oppesition was submitted on behslf of Appellant on September 3,
1999,

The Mogistrate had the opportunity to Peiew the memoranda of the
partics and, indeed, 1o have a tgzlgphmc conferencs with counssl for buth sides prior to
smalking her decigion. This decision involves 8 temporary matter priov to the decision on
the merts, and this count will not disturh the Magistraie’s Snding at this e

Thetefore, the objectiun to the Magistrete’s Decigion s nol well-taken.
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¥ THE COURT GF COMMON FPLEAS, FRAWKLIN COUNTY, OHIO
GENERAL DIVIBION

CASE NO. 85CVR03-2007

WARK W. HAYES, DFH, }
Appsiiant, i JUDOE O’GRADY
i ]  MAGISTRATE HROWNING
| STATE MEDICAL BOARD OF CHIO, |
Appeilee. i -
€3 s
T e 4
MAGISTRATE’S DECISION GRANTING APPELLART'S “MOTION FOR !
IMMEDIATE SUSPENSION OF ORDER OF THE 8TATE MEDICAL™
BOARD OF ORIO.” FILED MARCH 30, 1999 8 o=
. . [y
=G
HTo
[ )

MAGISTRATE'S DECISION DENYING APPELLART'S “MOTIO
STRIRE BRIEF OF APPELLEE STATE WEDICAL BOARD OF
' OHIO,” MLED JURE 30, 199%

Rondorsd this 1st dey of Ssptember 1259,

T G, H’
Pursnant to Civilt Kule 53 and Local Rule 99, *he court referred this case

to this magistrate to conduct a hearing on August 31, 1999, on all pending
motions. By agreement of the parties, the hearing was conducted by teiephone
and the parties waived the presence of a court reporter. '

Having considered the pending motions, the memoranda that have been
fled in support thereof and in opposition theretn, and the arguments of

counsel, this magistrate renders the following decision,

This case is & Revised Code 119.12 administrative ap; eal, by Mark W.

Hiyes, DV, from a § sbruary 10, 1999 arder in which the Stawe Mell Poard

3
3

CHO CONmaNve
LN NI HOWNGD

A4
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- of Ohio permanently revoked appellant’s certificate to practice podiatric

medicine and surgery in Ohio. When appellant appealed the board’s order to
this court, he also moved the court to suspend the board's order pehding the
court’s determination of the appeal. The board has opposéd appeilant’s motion
to suspend.

Revised Code 119,12 provides:

ax+ In the case of an appeal from the state medical board ***, the

court may grant a suspension and ix its terms if it appears to the

court that an unusual hardship to the appellant wilt result from

the execution of the agency's order pending determination of the

appeal and the health, safety, and welfare of the public will not be

threatened by suspension of the order. *** {Emphasis added.)

Appellant contends that he will suffer an unusual hardship from the
exccution of the board’s order because he is unable to earn an income from his
practice and he will sustain irreparable damage to his professional reputatior:.
It the words of his attorney, appeilant is *professionally dead.” The board
contends that appellant’s hardship does not rise to the level of "ulnusua.l”
hardship. This magistrate respectfully disagrees.

The board’s revocation of appeliant’s certificate to practice podiatry was
based on his failure to establish his fitness to =it for the Ohio bar examination,
and not en any failure in his practice as a podiatrist. it appears to this
magistrate that, under such circumstances, appeliant will suffer an unusual
hardsivp from the execution of the board’s mw;caf n order while the court
determines {he appeal. it further appesss to this magistrate that the health,
safety, and welfare of the public will not be threatened by sns#ension of that

order while the cougt doiermines the appeal.

[ 43

Cane B, POOVFUI-2007
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In Ohio Veterinary Med. Licensing Bd. v. Harrisor, vranklin C.P. No.
98CVF10-7821, Judge Alan Travis observed:

We normally do not execute prisoners in criminal cases before
providing an opportunity for appeal, It may weli be that appoliant
will be urisuccessful in his appen! from the order below. However,
the conrt is satisfied that appellant has met his burden to
demonstrate that “uousual hardship® will ocew. if the
administrative revocation order is enforced beiore the [courtj can
review the proceedings of tl.e agency.

This snagistrate, likewise, is mﬁﬁﬁ that appeilant has met his burden.
Appellant’s “Motion for Immediate Suspension of Order of the Stale Medical
Seard of Ohio,” filed March 10, 1999, is hereby GRANTED.

Avpoliant’s “Motion to Piriks Brief of Appelive Stute Redical
Board of Ohio,” flled June 30, 19299

On June 30, 1999, appeilant moved the cowt to strike the board's brief
on the grounds that the brief exceeds the fifteen-page limitation of Local Rule
12.01. The bb_ard has opposed appellant’s motien to siriite, arguing that Local
Rule 12.01 does not apply to adminisirative appeals.

Whether or not Local Rule 12,01 applies fo administrative appeals,
appellant has failed to demonstrate that he has been prejudiced by the board’s
three-page violation of the rule. The court's mieﬁ ‘are to be interpreted to
achieve the prompt, efficient, and fair resoiution of céscs." Local R. 107.01.
The board’s minor infraction of the rule has not deprived appeliant of his right
to have his case decided promptly, efficienty, and fairly.

Appellant’ "Metion to Swtrike Brief of Appellee State Medical Beard of

Ohio,” filed June 30, 1595, is hereby DERIND.

Cane Mo, F9CVF03-2007 3
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1H THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO
Leonand K Sroith, ML, |
Plaint,
| V8. : Case No. 99CVFO7-5481
' State Meadical Board of Ohio, : Judgs Michas! H. Watson
Dafondant.
. A“rL .o :-~ fw
Rendered this &! -~ day of July, 1988, Coa
WATSON, JUDGE & —
:5 . Ly o
ety
Refore o Cowt is o July 2, 1999 Motion of Appallart Leorand K. Smilh, LD, 25
F LA T
-

(Persinafter "Appstiant’) for Stay Pending Ar.pesi. Appatias State Medical BoaTd of
Ohio (hereinaftor “Appelies’} filed @ Memorandum in Oppesition on Judy 16, 1999,

Appellant seoks, musm i0 O.R.C. §116.12, a stay of Appailes’s June §, 1609
Ovder (harminafter “Order) sugpending his medical licensa for ong hurxired @l twenly
(120} days. He contends an undus hardehip will rasult if the Crdar is aliowead to Gk
affect Specificeiy, i @ stay is not permitted, Appellent erguas he will serve g, or most,
of hig suspension, prior to this matier being fully briefed und ready for the Cowd's
covier. Aocording v, without & stay of the sugpansion pending review by this Court,
B, dient contsnds he will be deprived eny effactive judicial review as he is uneble to be
componssied for the hasm he may suffer Juring the suspengion period. Finally,
Agoeisnt mameing <het 8 stay of the Orcier will ot thveaten e hesith, weifare and
gafety of e pubic.

£ ranponee, Appaies Srgues A . wik aln £ aat forih S rodquisite elemand of

o 7.0 §419.12 Appelivs mainteing Appalisot haa failad o demonaiato el & danisl
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of the stay will regult in an unusus: herdship and that the public’s heaith and safely will
be protecied if a stay of the Order is allowed.

O.R.C. §112.12 states, in relevant part:

_..In the case of an appes; from the stste medical board or chirapractic

examining board, the court may grant a suspension and fix its tarms if it sppears

to the court that an unusual hardship to the appeiiant will result from the
execution of the agancy's ordar panding determingtion of the appsal and the
health, safely, and walfare of tha public will /ot be threateried by suspension of
the order. This provision: shall not be construed 1o limit the factors the court may
considar in determining whsther to suspend an order of any other agency
pending detarmination of an appeal.... ' '

Upon review, the Court conciudes an unusual herdship will resuit if & stay of
Appelies’s Ohdsr is mot permitted. First, Appeliant is the slected Coroner of Hardin
County. While App sitard may eveniuglly serve tho subiatt suspsnsion, the Court is of
the: opinion that an intarruption of his sarvice as Coroner prior to @ fins reeolution of the
aopes! impeses an undus hardship upon Appeliant and s citizens of Hardin County.
Sscond, the Court was informed that App?aﬂ'ani’s wife iz currently very it Again, while
tha suspension may ultimately be ssrved, denial of a stay iay rasult in &0 nnstassary
interruption of her madical treatment at a critica! stags. Finally, as argrieg by Appsliant,
if & stay is not entered, he will likely compiete his entire suspension prior to & review of
the Order by the Court. Acordingly, the Court contiudes Appaliant will suffer an
unusual hardehip if a stay of the Order is nol entered. Furthesmars, public heaith,
safely, and welfars wili not be in jeopardy if & stay is granted as the practicss which
hava resulisd in Appeliant's suzpsnsion heve not haen commitied i over thvee (3)

years,
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Accordingly, the July 2, 1898 Mation of Appallant for Stay Pending Appeal is
hereby SUSTAINED.

W17 J

Y WATEON, JUDGE

Copias to:

Joffrey J. Jurca

Alvin E. Mathews
Lans, Alton & Horst
175 South Third Street
Columbus, OH 43218
Attornays for Appeliant

Jemes M. McGovern

Assistant Attorrey Genaral

Haalth and Humean Services Saction
a0 Sus. Brond Strest, 26 Fioor
Coumbus, OH 432153428
Alomeay for Appalles
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