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L EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC AND GREAT GENERAL INTEREST

This case presents two fundamental questions of public and great general interest
about the scope of Ohio’s statutory employment intentional tort that are.of critical
importance to Ohio businesses: 1) whether an “equipment safety guard” under R.C.
2745.01(C) is limited to devices _that shield an employee from injury by guarding the
point of operation of a machine; and 2) whether the “deliberate removal” of such a guard
occurs only when the employer makes a deliberate decision to lift, push aside, take off or
otherwise eliminate that éumd from the machine. In answering bbth questions “no,” the
court below stretched the rebuttable presumpti.on of intent to injure in R.C. 2745.01(C)
beyond the breaking point, applying a case-by-case analysis inconsistg:nt with the plain
terms of the statute and the overarching legislative .goal to limit the ability of employees
to simultaneously receive workers’ compensation benefits and sue their employers for an
intentional tort. The Eighth District’s rulings conflict with those of this Court and other
appellate districts, and will eviscerate the exclusivity principle tﬁat underlies the workers’
compensation system if not corrected.

The Plaintiff in this case, Larry Hewitt, alleged that the 'injuries he experienced
when he inadvertently contacted a live electrical line with a tie-wire held in his right hand
were the result of an employment intentional tort under R.C. 2745.01. Tewitt stipulated
that the incident was an “accident,” and presented damages testimony at his intentional
tort trial from experts disclosed in workers’ compensation proceedings that resulted in the

payment of substantial benefits for his accidental injuries. His primary theory in this case




was that LE. Myers “deliberately removed” an “equipment safety guard” when a
journeyman Ilineman, Dennis Law, allegedly told Hewitt he “shouldn’t need” his personal
| rubber gloves and sleeves while working in an insulated bueket on a de-energized power
line. The Trial Court granted L.E.. Myers’ motion for directed verdict in part, limiting
Hewitt’s case to the rebuttable presumption of intent to injure in R.C. 2745.01(C). The
jury returned a verdict in favor of Hewitt for $597,785, and the Eighth District affirmed.
In the decision below, the Eighth District borrowed from its recent precedent,
Houdekv T hyssenkrupp Materials N.A., Inc., 8th Dist. No. 95399, 2011- Oh10-1694 the
pr1nc1p1e that “|wlhether an employer tort occuts in the workplace depends on the facts
and circumstance_s of each case.” (App. Op. at 10, quoting Houdek, 2011-Ohio-1694, at
q11, Appx. 12.) Relying on this ad hoc analysis, the Bighth District: 1) “decline[d]” to |
epply this Court’s guidance in Fyffe v. Jeno’s, Inc. (1991), 59 Ohio St.3d 115 (id. 9-10,
Appx. 11-12); 2) refused to adopt the construction of “eqUipment safety guard” embraced
by its sister appellate districts (id. at 15, Appx. 17); and 3) concluded that Hewitt’s rubber
gloves and sleeves were equlpment safety guards” “[b]y virtue of Hewitt’s professmn
(Id. at 17, Appx. 19.) The Fighth District then concluded that Law’s alleged statement
" that Hewitt “shouldn’t need” his rubber gloves and sleeves “amounted to” the “deliberate
removal” of those items. (Id. at 17-18, Appx. 19-20.) Based oh these cohclusions, the
Eighth District held that the rebuttable presumption of intent to injure in R.C. 2745.01(C)
applied to Hewitt’s claim and affirmed the judgment in his favor.

This Court should accept jurisdiction and reverse because:




. The construction of “equipment safety guard;’ and “deliberate
removal” in R.C. 2745.01(C) are recurring issues that arc of first
impression for this Court;

. The Eighth District’s construction conflicts with this Court’s
precedents and the decisions of other appellate districts; and

e  The “facts and circumstances” standard applied below. undermines
the legislative goal of clarifying the scope of Ohio’s employment
intentional tort, as well as this State’s ability to attract and retain
businesses. :

First, this Court has yet to consider the important and recurring issues of statutory
construction presented by R.C. 2745.01(C), which creates a rebuttable presumption of
intent to injure for the _“[d]eliberate removal by the employer of an equipment safety
‘guard * * * if an injury br an occupational disease or condition occurs as a direct result.”
The importance of these issues is underscored by the pending appeal in Beary v. Larry
Murphy Dump Truck Service, Inc., S.Ct. Case No. 11-1899, which likewise urges this
Court to offer guidance on the. construction of “eqﬁipment safety guard” in R.C.
2745.01(C) — and points to the decision below in this case as illustrating “the uneven
applicatio_h of R.C. 2745.01(C) in the various Ohio cou'rts.’.’ (See Mem. in Supi;. of
Jurisdictioﬁ, S.Ct. Case No. 11-1899, at 4.) If this Court accepts jurisdiction in Beary,
then it should also accept jurisdiction over this appeal to 'e_nsure the Widest possible
appiication of the rule of law announced in Béary. Even if this Couﬁ declines
jurisdiction in Beary, however, it should accept jurisdiction .in this casle. This case
presénts .an ideal vehicle to construe R.C. 2745.01(C), because (unlike Beary) it.arises on
a full trial. record and (unlike Beary) presents this Court with an opportunity to construe

“deliberate removal” and offer comprehensive guidance on the scope of R.C. 2745.01(C).
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Second, this case provides this Court with an opportunity to c'onﬁrrh that its prior
construction of “deliberate removal * * * of an equipment safety guard” in Fyffe remains
~ controlling, and to clarify the types éf devices that constitute “equipment safety guards”
under Fyffe. In Fyffe, this Court analyzed identical language in a predecessor to current
R.C. 2745.01(C) and held that the “deliberate remo{/al by the employer of an equipment
~safety guard” means “that the émpl-oyer hés deliberately removed a safety guard from
equipment which employees are required to operate[.|” 59 Ohio St.3d at 119 (emphasis
added). The Eighth District quoted the controlliﬁg lahguage from Fyjffe, but pointedly
“decline[d]” to follow it; (App. Op. at 9-10, Appx. 11-12.)

The court below surmised that, if the General Assémbly had intended to adopt the
construction in Fyffe, it would have amended the statutory language to read: “‘safety
guard’ * * * attached to machinery ‘which empléyees arc required to operate.’” (Id. at 10,
Appx. 12.) That gets matters precisely backwards. The General Assembly is presumed
to follow prior interpretations of identical statutory language; it need not amend a statute
to indicate asseﬁt to this Céurt’s prior guidaﬁce. Cf. Spitzer v. Stillings (1924), 109 Ohio
~St. 297, at paragraph-four of the syllabus (where statutory language “is construed by a
court of last resort having jurisdiction” and remains unaltered iﬁ subsequent amendments,
“it will be presumgd that the legislature was familiar with such interpretation” and
intended to adopt it “unless express provision is made for a different cohstruction”).
Thus, the inclusion of identical statutory language in R.C. 2745.01(C) should have led the |

Eighth District to follow Fyjffe.




Third, reversal is essential to the uniform application of Ohio’s employment
intentional tort statute. The Eighth District’s construction of R.C. 2745.01(C) 18
unsupported by any appellate court, and conflicts with thaf of the Fifth, Sixth, and Ninth
Ap_pellafe. Districts — all of which hold that “equipment safety guards” are limited to.
devices affixed to machines. See Fickle v. Conversion T echnologies Intern., Inc., 6th
Dist. No. WM-10-015, 2011-Ohio-2960, at 950 (“equipment safety guards” are “those
devices that prevent the worker from physical contact with the ‘danger zone’ of the
méchine and its operation”; deliberate removal “means a considered decision to remove,
disable, bypass, eliminate, or to render inoperable or unavailable for use”); Beary, supra,
5th Dist. No. 2011-CA-00048, 2011-Ohio-4977, at §21-22 (an “equipment safety guard™
is “a device designed to shi'eld the operator of the equipment from exposure to or injury
by ﬁ dangerous aspect of the equipment”); Barton v. G.E. Baker Construction, 9th Dist.
No. 10CA009929, 2011-Ohio-5704, at §11 (“trench box™ is not an “equipment safety
guard” under R.C. 2745.01(C) because “[a] trench is not a piece of equipment and' the
trench box is not designed to protect the operator of any picce of equipment”).

Fourth, tﬁe amorphous “facts and circumstances” test announced by the Eighth
District in Houdek and followed in this caée fatally undermines a core purpose of R.C.
2745.01 H to “clarify the definition of an intentional tort[.]” Ohio Capital Connection,
Min_utes qf House Labor and Commerce Committee (Aug. 25, 2004), p.1 [heréinafter,
“Committee Minutes™]. By ad-opting a definition of “equipment safety guards™ that turns

on the “nature of [the employees’] profession” (App- Op. at 10, 17, Appx. 12, 19), the




decision below creates unknown and unknowable intentional - tort liability for Ohio
businesses. It is impossible for an Ohio ‘employer to determine a priorl what particular
items a court may later deem “equipment safety guards” when examining the “nature” of
an employee’s profession. The upshot is an am'orphdus rebuttable presuniption of intent
that places Ohio at a competitive disadvantage in seeking to attract and retain businesses
vis-a-vis other states — none of which have adopted such a freewheeling intentional tort.’

Finally, the Eighth District’s instinct that R.C. 2745.01(C) must be construed to
make the rebuttable presumption of intent available to employees working in any
profession runs headlong into this Court’s teaching that an analysis of R.C. 2745.01 must
reflect “the dynamic between the General Assembly’s attempts to legislate in this area
" and [this Court’s] decisions reacting to. those attempts.” Stetter v. R.J. Corman
Derailment Servs., LLC, 125 Ohio St.3d 28_.0, 2010-Ohio-1029, at 927. Bro.ad liability
standards affecting_a wide array of workplaces and workplace conduct were the principal
motivating force behind the amendment to Section 35, Article II of the Ohio Constitution

that seemingly made workers’ compensation the exclusive remedy for all workplace.

! Only two states appear to have adopted a statutory exception to workers’ compensation

exclusivity for the removal of a safety guard, and neither applies that exception outside

the limited context of the removal of a machine guard. See Namislo v. Akzo Chem. Co."
(Ala. 1995), 671 So.2d 1380, 1387 (explaining that the “limited right of action™ applies

only to “the removal of a manufacturer’s safety device from a machine, not the removal

or omission of any safety device from any workplace™) (emphasis sic.); Mora v.

Hollywood Bed & Spring, et al. (Cal.Ct.App.2008), 79 Cal Rptr.3d 640, 644 (discussing

statutory exception to workers’ compensation exclusivity for “the employer’s knowing

removal of * * * a point of operation guard on a punchpress™).
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_ injuries,” and have been the motivating force behind each legislative attempt to limit
Blaﬁkgnsth v. Cincinnati Milacron Chems., Ine. (1982), 69 Ohio St.2d 608. By ignoring
the historical development of Ohio’s workers’ compensation system, the Eighth District’s
decision “bring[s] about an institutional. disarray that works against the interests of both
the employer and the _employee.” Epstein, The Historical Origins and Economic
Structure of Workers’ Compensation La\-ﬁf (1982), 16 Ga.L.Rev. 775, 819. This Court

should accept jurisdiction to review the important issues of first impression presented in

this appeal and reverse.

I. STATEMENT OF THE CASE AND FACTS

Hewitt worked for L.E. Myers, an ¢lectric utility construction contractor, as a
“second-step apprentice lineman. On June 14, 2006, Hewitt and several éther linemen
hired out of a union hall reported to a worksite along Route 60 in New London, Ohio to
work on 2 project for Firelands Electrical Cooperative. Their job that day was to “tie-in”
to poles along Route 60 a new electrical line that was still de-energized; the live — i.e.,
“hot” ‘or “primary” — electrical lines were on a “hot” arm more than 40 inches away

from the line Hewitt was going to work on.’

2 Qee Kaminski v. Metal & Wire Prods; Co., 125 Ohio St.3d 250, 2010-Ohio-1027, at
€918-19 (discussing 1924 amendment to Section 35, Article IT).

* Although the Eighth District confused a “hot” line with “hot” weather, and erroneously
described the de-energized line as a “primary” (see, ¢.2., App. Op. at 4, 17, Appx. 6, 19),
the record is clear that both “hot” and “primary” refer solely to the fact that a line is
energized. (Tr. 70-71, 192-93.) '




Each L.E. Myers employee, including Hewitt, received rubber gloves and sleeves
for their personal use, and the 6/14/06 Daily Job Briefing Log specified that the linemen
were to wear their gloves émd slecves that day. Nevertheless, Hewitt claimed he was told
he “shouldn’t need* his rubber gloves and sleeves by a journeyman lineman, Dennis
Law, because HeWi‘_rt “shouldn’t come into contact with anything” — an allegation Law
disputed. (Tr. 141-42.) Even if the conversation occurred, however, there W‘.c'tSl no
evidence that Law forbid Hewitt from wearing his rubber gloves and sleeves, and no
evidence that Hewitt’s rubber gioves and sleeves were ever taken from him. To the
contrary, the record is clear that rubber .glo.ves and slecves were- available that day and
Héwitt could have used them. (Tr.251.)

Due to 5 manpower shortage, 'I.-Iewitt went up alone in an insulated bucket on a
truck to “tie;in” the de-energized line; he was not wearing his rubber gloves and sleeves.
Law suﬁeﬁi‘sed Hewitt’s work from the grouﬁd while directing trafﬁb. Hewitt moved the
bucket under the dé—energized line, used the bucket to lift that line out of a “roller,” and
placed the line in a “saddle” on the pole so it could be “tied-in.” From his posiﬁon,
Hewitt faced the two lines on the “hét” arm located some 41 inches away — a distance
Hewitt admitted prevented him from contacting the lines with his hands. (Tr. 198.)

While Hewitt was working, Law yelled up to him from the ground in an attempt to
warn Hewitt to put on his rubber gloves and sleeves. Unfortunately, when Hewitt turned
towards Law, the. tie-wire he was holding in his right hand inadvertently contacted a line

on the “hot” arm. That contact sent an electric charge through Hewitt. The parties




stipulated at trial that the incident was an “accident”; anothér 1inerﬁan called by Hewitt as
a witness, Julian Cromity, admitted he could have “tied-in” the de-energized line safely
without wearing rubber gloves and sleeves. (Tr. 250.) LE. Myers’ Superintendent Jack
Ehle investigated the incident and t_erminated the foremen on duty and Law.

After receiving workers® compensation benefits and filing a VSSR claim, Hewitt
sued L.E. Myers for an intentional tort. He voluntarily dismissed that action without
prejudice, settled the VSSR_ claim, and re-filed the instant action on December 2, 20009,
which”was assigned to Judge Nancy Margaret Russo."

Hewitt never alleged that L.E. Myers acted with a speciflc intent to harm him.
Rather, the crux of Hewitt’s claim was his assertion that .Law told Hewitt he “shoﬁldn’t
need” rubber gloves. and sleeves, items which Hewitt clairﬁed were “important safety
gnards which creatéd a barrier between the worker and the clectrical current.” L.E.
‘Myers repeatedly attempted to challenge the sufficiency of these allegations through
dispbsitive motions. The Trial Couft' denied L.E. Myers" motions to dismiss and for
judgment on the pleadings and, after forcing L.E. Myers to seek leave to file a summary
judgment motion, sua sponte stfuck that motion for perceived violations of “discovery

orders” that appear nowhere on the Trial Court’s docket.

* The Bureau of Workers” Compensation was originally named as a defendant as a result
of its subrogation rights; the Ohio Attorney General was originally included as a
defendant based on a challenge to the constitutionality of R.C. 2745.51. Neither party
remains in the lawsuit. :




The case was assigned to Visiﬁng Judge Pokorny for trial. Notwitness testified
that L.E.-_Myers acted with a specific intent to harm Hewitt. VL.E. Myers moved for
directed verdict, asserting (among other things) that it was entitled to judgment as a
maiter of law under R.C. 2745.01. The Trial Court agreed Hewitt had nb evidence that

LE. MyersAa'cted with a specific intent to harm him under the standards articulated in
R.C. 2745.01(A) and (B), but denied the balance of the motion._ The Trial Court held that
R.C. 2745.01(C) “doesn’t mean” that L.E. Myers was entitled to a directed verdict Whei_‘e
“people who were in a supervisory capacity” instructed Hewit{ “that the use of rubber
gloves and sleeves was not necessary ** % on that morning.” (Tr. 394-95.) The jury
returne.d a verdict for Hewitt in the amount of $597,785, and L.E. Myers’ motion for.
judgment notwithstanding the verdict was overruled. |

L.E. Myers timely appealed and the Eighth District Cdurt of Appeals affirmed. Tn
its analysis of R.C. 2745.01(C), the Eighth District quoted dictionary definitions of key
statutory terms frém Fickle, including a definition of “guard” as meaning “a device for
protecting a machine part or the operator of a machine” (id. at 14, Appx. 16). But despite
its professed desire to apply “the plain and ordinary meaning of the undefined terms” (id.
at 12, Appx. 14), the court below did not apply these definitions or the Sixth District’s
analysis of them. Rather, the Eighth District voiced disagreéinent “with the limitation the
Fickle court placed on the definitions to those devices that prevent the worker from
physical contact with ;[he ‘danger zone’ of the machine and its operation[.]” (Id. at 15,

Appx. 17.) The Eighth District affirmed the judgment in Hewiit’s favor based on an ad
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hoc inquiry into the types of “equipment” used to shield an employee from workplace
“dangers” based on the nature of their “profession” (id. at 17, Appx. 19) — an inquiry
unsupported by the text, structure or history of R.C. 2745.01((3). L.E. Myefs’ motion to

certify a conflict with Fickle was denied.

III. ARGUMENT

Proposition of Law No. 1

An “equipment safety guard” under R.C. 2745.01(C)
includes only those devices on a machine that shield an
employee from injury by guarding the point of operation
of that machine.

Contrary to the Eighth District’s conclusion, the text, structure. and history of R.C.

2745 .01 support the Sixth District’s holding that an “cquipment safety guard” is 1imited
to those devices on a machine that shield an employee frorﬁ injury by guarding the point
of opération of that machine. See Fickle, 2011-Ohio-2960, at §50 (Singer, I, conéurring)
(“[W]e have limite.d the deﬁnition to those devices that prevent the worker from physical
coniact with the ‘danger zone’ of the machine and its operation.”).

First, the plain and ordinarylmeaning of the statutory térms supports the Sixth
District’s interpretation. As Fickle noted, one definition of a “guard” is “a device for
_protecting a machine or the operator of a machine.” 2011-Ohio-2960, at 938. And
defining a “guard” as a device that i)rotects “the operator of a machine” best fits the
context in which “guard” appears in R.C. 2745.01(C) — as part of a three-word phrase
that also includeé “equipment” and “safety.” Even assuming that “guard” could be

construed as meaning any “protective or safety device” when used in isolation, such a
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broad construction would conflict with the context in which “guard” is used in R.C.
2745.01(C) because it fails to give meaning to the term “equipment.” Thus, the text of
R.C. 2745.01(C) supports the Sixth District’s conclusion that an “equipment safety
guard” is limited to those devices that shield an employee from injury by guarding the
po.int of operation of a machine

" Second, the structure of R.C. 2745.01 further supports the Sixth District’s
construction. As this Court explained in Kaminski, “the General Assembly’s intent in
cnacting R.C. 2745.01, as expressed particularly in 2745.01(B), is to permit recovery for
employer intentional torts only when an employer acts with specific intent to cause
injury, subject to subsections (C) and (D).” 2010-Ohio-1027, qt 156. Becausé the
rebuttable presumption of .intent in R.C. 2745.01(C) is an exception to a generally
applicable “specific intent” standard, it must be cdnstruéd narrowly to respect the poliqy
choices embodied in the “specific intent” standard. Cf. Doe v. Daﬂon City Sch. Dist. Bd.
of Edn. (_1999), 137 Ohio App.3d 166, 169 (exceptions to general grant of sovereign
immunity “must be construed narfowly if the balances which ha{fe been struck by the
state’s policy choices are to be maintained”). The broad interpretation adopted below —
which seemingly extends to any “equipment” used in any “profession” that “shield{s]” an
employee from “exposure to * * * [a] danger,” see App. Op. at 17, Appx. 19 — wrongly
eviscerates the General Assembly’s policy decision to enhance the exclusivity of the
Wdrkers’ compensation remedy by adopting a limited, “specific intent” standard for

intentional tort claims.
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Finally, the history of R.C. 2745.01 and its predecessors support the narrow
construction of “equipment safety guard” adopted by the Sixth District. That history
includes: 1) the cre.aﬁon of a workers’ compensation system through a trade-off by
which erhployees relinquished their common law remedy in favor of a sure recovery
under the system, and employers relinquished common law defenses in exchange for
limited liability, see Kaminski, 2010—Ohi0-1027, at 17; 2) a constitutional amendment
making that system the exclusive remedy for workplace injuries in exchange for the
creatidn of VSSR proceedings to .penalize employers that violated safety standards, id. ét
€19; 3) the creation of Blankenship liability by this Court, 2010-Ohio-1027, at 921-33;
4) repeated legislative attempts to limit that liability, id. at 4927-28, 46; 5) this Court’s
construction of “deliberate removal * * * of an equipment safety gua:d” as meaning “‘that
the employer has deliberately removed a safety guard from equipmeht Which employees
are required to operate,” Fyffe, 59 Ohio St.3d at 119; and 6) recognition by the sponsor of
current R.C. 2745.01 that Blankenship liability had been diluted “to a negligence-based
standard that is far below any reasonable definition of an intentional tort.” Committee
Minutes, p.1. In light of the General Assembly’s persistent attempts to limit a liability
that it did not create, and that the Ohio Constitution expressly .'forbids, any exceptions to
the specific intent standard must be narrowly construed.

| In short, the amorphous rule of law established by the Eighth District is
unsupported, unprecedented and should be reversed. Undef a proper construction of R.C.

'2745-.01((_3), Hewitt’s personal rubber gloves and sleeves are not “equipment safety

13




: gual;ds,” since neither guards the point of operation of a machine. Because Hewitt’s
rubber gloves and sleeves are not “equipment safety guards,” Hewitt’s evidence at trial
was insufficient to trigger the rebuttable presumption of intent to injure in R.C.
27 45.01(C) dnd L.E. Myers is entitled to judgment as a matter of law.-

Proposition of Law No. 2

The “deliberate removal” of such an “equipment safety
guard” occurs when an employer makes a deliberate
decision to lift, push aside, take off or otherwise eliminate
that guard from a machine.

‘The Sixth District correctly reCognizéd in Fickle that the plain aﬁd ordinary
meaning of “removal” is “to move by lifting, pushing aside, or taking away or off; also to
- get rid of; ELIMINATE.” 2011-Ohio-2960, at 1]3.1 (emphasis sic), quoting Merriam- |
: .Webster’s Collegiate Dictionary (10 Ed. 2000) 987. And the plain and ordinary meaning
of “deliberate” is “characterized by or resulting from careful and thorough:.consideraﬁon
—— a deliberate decision.” Id. at 30, quoting Forwerck v. Principle Business Ents., Inc.,
6th Dist. No. WD-10-040, 2011-Ohio-489, at §21. The synthesis .of these definitions
compeis the conclusion that an “equipment safety guard” is “deliberately removed” only
when an employer makes a deliberate decision to eliminafe -tﬁat guard from the maching
at issue. Nothing in the structure of R.C. 2745.01(C) or the history of R.C. 2745.01 and
its predecessors supports a broader interpretation of “deliberate removal.”

The court below erroneously held that Law’s “statement to'. Hewitt that he
“shouldn’t need” his rubber gloves and sleeves “amounted to” the deliberate removal of

those items. (App. Op. at 17-18, Appx. 19-20.) Neither the text of R.C. 2745.01(C) nor
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the policies underlying its enactment support an interpretation of “deliberate removal”
~ that equates an alleged statement that an empl_oyee “shouldn’t need” certain personal
| safety items with‘ a deliberate decision to eliminate those devices that guard the point of
operation of .a-machine. A suggestion that the use of certain p_e'rs'onal safety items 1s
unnecessary based on assumptions about the. likelihood of making contact with a job

hazard is fundamentally different from eliminating an equipment safety guard.

IV. CONCLUSION

For all of the above reasons, this Court should accept jurisdiction, reverse the
judgment of the Eighth District and enter judgment as a matter of law in L.E. Myers’

favor.
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MARY EiLEEN KILBANE, Ad.:

Defendant-appellant, The L.E. Myers-Co. (L.E. Myers), appeals from the
trial court’s judgment denyiﬁg 'its motion for directed verdict and motion for
judgment notwithstanding the verdict. Finding no merit to the aﬁpeal, we
affirm.

The instant appeal arises from a workplace intentional tort action filed
by Larry Hewitt (Hew.itt) against I.E. Myers; the Adnﬁniétrator, Bureau of
Workers’ Compensation (BW'C); and the former Ohio Attorney General, Richard
' Cordlt'ay_(OAGr).1 Hewitt filed his complaint in December 2009, and was eranted
.leave to amend on Ap.ril 14, 2.()10.2

' The amended complaint alleges that in June 2006, Hewitt, a second-step
apprentice ]inemaﬁ _for L.E. Myers, was electrically shocked after he was
instructed by his supervisor to work alone in an elevated lift machine (bucket)

with energized high-voltage power equipment and without wearing his

protective safety equipment. He alleges his superiors told him that he did not -

have to wear his protective rubber gloves and sleeves while replacing the high-

IMhe BWC was included in the lawsuit as a result of subrogation rights it
asserted and the OAG was inicluded because of constitutional issues relating to R.C.
2721.12. ' ‘

?Hewitt previously filed his workplace intentional tort claim against L.E. Myers
in June 2008, but then dismissed the case without prejudice in December 2008.
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voltage electrical line with a new line. Hewitt claims that unbeknownst to him,
the lines were not all de-energized and he inadvertently contacted an energized
wire. Hewitt alleges L.E. Myers knew with a substantial certainty that he
would be injured when wquing alone in an elevated lift machine with live high-
voltage power transmission equipment and without proper safety equipment or
tr.ainin_g. Hewitt claims that as a result of this incident, he sustained multiple
and permanent injuries, emotioﬁal diétresé, pain and suffering, and other
tiamages.3

| L.E. Myers moved to dismiss the first amended complaint, or in the
| alternative, leave to ﬁle. a motion for summary judgmént_. The trial court denied
-the motion to dismiss and leave to file a motion for summary judgment. L.E.
Myers asked the trial court to reconsider the dé nial of its motion for leave to file
for summary judgment. The trial court granted L.E. Myers’ request and L.E.
Myers filed its motion for summary judgmenf in July 2010. However, L.E.
Myers’ n}otion for summary judgment was subsequently stricken from the
“ record for faﬂiﬁg to comply with the court’s discovery orders. The matter

proceeded to a jury trial, at which the following evidence was adduced.

: ‘In Count 2, which has not been appealed Hewitt sought a declaration that
R.C. 2745.01 is unconstitutional.
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In early 2005, Hewitt enrolled in the American Line Builders
Apprenticeship Training Progrgm (ALBAT). When he completed this program,
‘Hewitt became certiﬁéd as an apprentice and began working with L.E. Myers.
L.E. Myers hired Hewitt, through a localrunio_n, to assist with the installation
of new electrical wires along Route 60 in New London, Ohio.

At thé time of the incident, Hewitt was a second-step apprentice, which
meant that he was in the early stages of his apprenticeship. At the secdnd step,
a person learns the trade and how to climb utility poles under a j.ourneyman
lineman’s suﬁewision. A second-step apprentice is not certified to work around
any voltage greater than 500 volts. - There are seﬁren steps in the ALBAT

program before an apprentice completes the apprenticeship program and

becomes a lineman.

On June 14, 2006, Hewitt reported to the New London worksite with his .

coworkers. Journeyman lineman Dennis Law (Law) supervised Hewitt that day

-and informed Hewitt that he would be replacing the wiring on the poles alone

in the bucket above, while Law directed traffic below. Law testified the crew

was short-staffed, so he was instructed to direct traffic in addition to supervising
Hewitt. Law asked Hewitt if he had a problem working alone in the bucket.
Hewitt was nervous and replied, “yeah, I never been up by myself.” Law told

him that he “would be okay.-” ‘Hewitt testified Law then told him that he
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“shouldn’t need no rubbers [protective gloves] going up to work on the line”
because he would not be working with energized wires. Thus, Hewitt believed
that he was not going to be. working with any enei'gized lines that day.

- Hewitt m-aneuvei'ed his bucket near the wires and removed the neutral
wi;e'wearing his leather gloves. Law was flagging traffic While simﬁltaneously

attempting to supervise Hewitt alone in the bucket 35 feet above. He yelled

“hey” to Hewitt, which caused Hewitt to look over his shoulder. Law intended

to tell Hewitt to put on his rubber glbves. As Hewitt looked bapk, the tie wire
he held in his right hand touched an energized wire, causing him to be
electrically shocked. Hewitt then maneuvered himself to the ground. He tried
to ﬁull up his sleeve, but his shirt was stuck to his arm. Hewitt testified that
his arm looked like a burnt cigarette. Hewitt’'s burns cover his entire arm,
underneath his underarm, around his shoulder, and onto his back.

- Toreman Juh’én Cromity (Cromity) testified that on that morning he had
a discussion with crew foreman Steve Dowdy (Dowdy) that it would be good
experiencé for the apprentices to clip iﬁ the wire without wearing their ruBber
gloves and sleeves because it was hot that day and the primary line was de-
energized. However, Law testified that he told Hewitt._ to Weaf rubber gloves
and sleeves and Dowdy told everyone to wear rubber gloves and sleeves. L.E.

Myers District Superintendent Jack Ehle investigated the incident. Following
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his investigation, L.E. Myers termineted three employees: Law, Dowdy, and
foreman Jeff Erman (Erman).

Hewitt filed a workers’ compensa{:ion claix.nrthat was allowed for a number
of conditions including secondary burns to the right‘: forearm, axilla, i:humb,
and erst third degree burns to the right hand and arm, right median nerve
injury, major depression, moderate posttraumatic stress dlsorder and Reflex
Sympathetic Dystrophy (RSD) of the right upper limb.

At the conclusion of Hewitt’s case, L.E. Myers moved for directed verdict,
raising four issues. L.E. -Myers argued it -wae entitled te judgment as a matter
oflaw T.With respect to: (1) liability underr R.C.2745.01; (2) future injury; (3) past
non-economic damages; and (4) punitive dame.ges. The trjal court denied L.E.
M&ers’ motion with respect to future injury, past non-economic dameges, and
pumtlve damages. However, the trial court found that Hewitt failed to prove
his case with respect to R.C. 2745.01(A) and (B). As a result, this 11m1ted
Hewitt's theory of recovery to R.C. 2745.01(C). L.E. Myers did not present any
witnesses, and 1ts renewed motion for directed verdict was denied by the trial

court. The jury returned a verdict in Hewitt’s favor, awarding him $597,785 in

compensatory damages. L.E. Myers then moved for judgment notwithstanding

fhe verdict (JNOV), which the trial court denied.
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L.E. Myers now appeals, raising the following two assignments of error

for review.

ASSIGNMENT OF ERROR ONE

“The trial court erred in denying [L.E. Myers’] motion for
directed verdict and JNOV.”

ASSIGNMENT OF ERROR TWO

“Tn the alternative, L.E. Myers was entitled to partlal JNOV
on Hewn:t’s claim for future damages.”

Standard of Review

We employ a de novo standard of review when reviewing a motion for

directed verdict and a JNOV because these motions present questions of law

and not factual issues. Nationwide Mut. Fire Ins. Co. v. Guman Bros. Farm, 73

Ohio St.3d 107, 108, 1995-Ohio-214, 652 N.E.2d 684; Grau v. Kleinschmidt

(1987), 31 Ohio St.3d 84, 90, 509 N.E.2d 399.

Directed Verdict and Judgment Notwithsténding the Verdict
Civ.R. 50 setg forth the standard for granting a motion for a directed

verdict and a motion for JNOV:

“When a motion for directed verdict has been properly
made, and the trial court, after construing the evidence
most strongly in favor of the party against whom the motion
is directed, finds that upon any determinative issue
reasonable minds could come to but one conclusion upon
the evidence submitted and that conclusion is adverse to
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each party, the court shall sustain the motion and direct a
verdict for the moving party as to that issue. Id. at (A)(4).*

“Whether or not a motion to direct a verdict has been made
or overruled * * * a party may move to have the verdict and
any judgment entered thereon set aside and to have
judgment entered in accordance with his motion; or if a
verdict was not returned, such party, * * ¥ may move for
judgment in accordance with his motion. A motion for a
new trial may be joined with this motion, or a new trial may
be prayed for in the alternative.” Id. at (B).

In Posin v. A.B.C. Motor Court Hotel, Inc. (1976), 45 Ohio St.24 271, 275,
344 N.E.2d 334, the Ohio Supreme Court stated:

“The test to be applied by a trial court in ruling on a motion
for judgment notwithstanding the verdict is the same test

"to be applied on a motion for a directed verdict. The
evidence adduced at trial and the facts established by
admissions in the pleadings and in the record must be
construed most strongly in favor of the party against whom
the motion is made, and, where there is substantial
evidence to support his side of the case, upon which
reasonable minds may reach different conclusions, the
motion must be denied. Neither the weight of the evidence
nor the credibility of the witnesses is for the court’s

determination in ruling upon either of the above motions.
McNees v. Cincinnati Street Ry. Co. (1949), 152 Ohio St. 269,
89 N.E.2d 138; Ayers v. Woodard (1957), 166 Ohio St. 138, 140
N.E.2d 401; Civ.R. 50(A) and (B).”

4The ‘reasonable minds’ test of Civ.R. 50(A)(4) calls upon the court only to
© determine whether there exists any evidence of substantial probative value in support
of that party’s claim.” Ruta v. Breckenridge-Remy Co. (1982), 69 Ohio St.2d 66, 69, 430
N E.2d 935, citing Hamden Lodge v. Ohio Fuel Gas Co. (1934), 127 Ohio St. 469, 189
N.E. 246.

Appx. 9




part:

-8-

Employer Intentional Tort Statute

“(A) In an action brought against an employer by an

"employee * * ¥ for damages resulting from an intentional
tort committed by the employer during the course of

employment, the employer shall not be liable unless the
plaintiff proves that the employer committed the tortious
act with the intent to injure another or with the belief that
the injury was substantially certain to occur.

“(B) As used in this section, ‘substantially certain’ means
that an employer acts with deliberate intent to cause an

‘employee to suffer an injury, a disease, a condition, or

death.

“(C) Deliberate removal by an employer of an equipment
safety guard or deliberate misrepresentation of a toxic or
hazardous substance creates a rebuttable presumption that
the removal or misrepresentation was committed with
intent to injure another if an injury or an occupational
disease or condition occurs as a direct result.”

R.C.2745.01, the employer intentional tort statute, provides 1n pertinent

L.E. Myeré states that “[t]he sole liability issue in this appeal is whether

Hewitt présented sufficient evidence to trigger the rebuttable presumption of -

intent to injure associated with the ‘[d]eliberate removal by an employer of an

 equipment safety guard’ where ‘an injury * * * occurs as a direct result.

I

.‘However, L.E. Myers had the opportunity to present evidence to rebut this

presﬁmption, but instead rested its case without presenting any witnesses.
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L_.E. Myers argues .the trial court erred when it found | that
R.C. 2745.01(C) “doesn’t mean’ thét L.E. Myers is entitled to judgment as a
matter of law where ‘peopie in a supervisory capacity’ instructed Hewitt ‘that
the use of rubber gloves and sleeves was not necessary * % % gn that morning.”
L.E. Myers elaims that the trial court’s construction is incongistent with the
plain text of the statute. L.E. Myers contends the phrase “equipment safefy
guard” applies to items that not only héve as théir object the safety of fhe
employee, but are also a part of a piece of equipment. As a result, it claims that
R.C. 2745;0i(C) is limited to caées involving the deliberate removal of a safety
guard from equipment.

j L.E. Myers further claims that its interpretation of R.C. 2745.01(C) is
supportéd by the Ohio Supreme Court’s ruling in Fyffe v. Jeno’s Ine. (1991), 59
Ohio St.3d 115, 570 N.E.2d 1108. In Fyffe, the court interpreted similar
language in former efnployer intentional tort statute, R.C. 4121.80(G)(1), which
providéd that: “[d]eliberate removal by the employer of an equipment safety.
guard * * * is evidence, the presumption of which may be rebutted, of an act
co_mmitted with the intent to iﬁjure another * * *” Id. at 119.° The Fyffe court

stated that the “deliberate removal by the employer of an equipment safety

5R.C. 4121.80 was declared unconstitutional by the Ohio Supreme Court in
Brady v. Safety-Kleen Corp. (1991), 61 Ohio St.3d 624, 576 N.E.2d 722.
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guard” means “that the employer has deliberately removed a safety guard from
equipment which emi)l(iyees are required to operate[.]” Id.

We note that the General _Assémbly has not provided a definition of
“equipment safety guard” or “deliberate removal’ for the purposes of
R.C. 2745.01(C). L.E. Myers would have us construe R.C. 2745.01(C) in a way
that limits recovery to situations only where 'employeeé are injured while‘
working with equipment, such as a machine or press. We deqline to do so.

Had the General Assembiy envisioned that the presumption would be
limited to injuries attrlbutable to a “safety guard” that should have been
| attached to machinery “whleh employees are required to operate then such
terms would have been included in R.C. 2745.01(C). A reading reveals that
these terms are absent from the statute. If we accept L.E. Myers’
interpretation, then employees who, by the very nature of their profession, work
with equipmeﬁt other than a machine or press would be barred from recovery
under R.C. 2745.01(C). Hewitt points out this court’s re_cent decision in Houdek
' v.“ ThyssenKrupp Materials N.A., Inc., Cuyahoga App. No. 95399, 2011-Ohio-
1694, where we stated that the “employer tort has.not been abolished, but
rather constrained. Whether an employef tort occurs in the workplace depends

on the facts and circumétances of each case” Id. §11. For the following
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reasons, we find that there was substantial evidence that L.E. Myers
deliberately removed an eqﬁipment safety guard.

When intérioreting_ a statute, “a court’s paramount concern is. the
le gislative intent in en.acting the statute. In determining legislative intent, the
court first looks to the language in the statute and the purpose to be
accomphshed Words used in a statute must be taken in their usual normal,
or customary‘ meamng It is the duty of the court to give effect to the words
used and not to insert words not used. Where the language of a statute is plain
and unambiguous and conﬁreys a clear and definite meani.ﬁg, there is no need
to apply rules of statutory interpretation.” (Internal citations and quotatiohs
omitted.) State ex rel. Richard v. Bd. of Trustees of the Police & Firemen’s
Disability & Pension Fund, 69 Ohio St.3d 409, 411-412, 1994-Ohio-126, 632
N.E.2d 1292.

Furthermore, “[t]he presumption always is, that .every word in a statute
is designed to have some effect, and hence the rule that, ‘in putting a
‘construction upon any statute, every part shall be regarded, and it shall Ee 80
eprunded if practicable, as to glve gome effect to every part of it Turley v.
Turley (1860), 11 Ohio St. 173, 179, citing Commonuwealth v. Alger (Mass. 1851)

61 Mass. 53, 7 Cush. 53, 89. (Emphasis in original) See, also, R.C. 1.47(B),
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which provides that: “[iln enacting a statute, it is presumed that * * * [t]he
entire statute is intended to be effective.”
We find the recent interpretation of the phrases “deliberate removal” and
. “equipment safety guard” by the Sixth District Court of appealsrin Fickle v.
Conuversion Technologie.s Intl., Inc., Williams App. No. WM-10-016, 2011-Ohio-
2960, instructive. In Fickle, the plaintiff was injured “when her left hand and
arm became caught in the pirich point of a roller at the rewind énd of a Gravure
Line -adhesive coating machine[, which is equipped with a jog/continuous’
- switch].” Id. at 1[2. The Fickle court relied on the plain and ordinary.meaning
of thel undefined terms in R.C. 2745.01(C) and found that: |

“[D]eliberate’ as used in the statute means “characterized
by or resulting from careful and thorough consideration -
a deliberate decision.”” [Forwerck v. Principle Business
Ents., Inc., Williams App. No. WD-10-040, 2011-Ohio-489],
quoting Merriam-Webster’s Collegiate Dictionary (10
Ed.1996) 305.

ok % W

“IR]emove’ is defined in Merriam-Webster’s Collegiate
Dictionary (10 Ed.2000) 987 as ‘to move by lifting, pushing
aside, or taking away or off; -also ‘to get rid of:
ELIMINATE.” Contrary to the assertions of [the employer],
however, this does not mean that a guard must ‘be taken off
of the equipment and made unavailable for use for there to
be a rebuttable presumption of intent [to injure].” Removal
of a safety guard does not require proof of physical
separation from the machine, but may include the act of
bypassing, disabling, or rendering inoperable.
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“Combining the above definitions, and considering the

context in which the phrase is used in the statute, we find
that ‘deliberate removal’ for purposes of R.C. 2745.01(C)
means a considered decision to take away or off, disable,
bypass, or eliminate, or to render inoperable or unavailable
for use. Id. at 130-32.°

“With respect to ‘equipment safety guard,” *** [t]he General
Assembly has not manifested any intent to give ‘equipment
safety guard’ or its component terms a technical meaning,

There is nothing in the statute or the case law that suggests
the General Assembly intended to incorporate any of the
various equipment-specific or industry-specific definitions
of guard appearing throughout the administrative or OSHA
regulations, or for any agency or regulatory measure to be
considered a definitional source. ' '

“In some cases, courts have given a technical meaning to an

undefined term where the statute regulates a specialized
industry or field of practice and the term has acquired a
technical or particular meaning in that industry or field.

See Hoffman v. State Med. Bd. of Ohio, 113 Ohio St.3d 376,
865 N.E.2d 1259, 2007-Ohio-2201, 926, State v. Rentex, Inc.
(1977), 51 Ohio App.2d 57,365 N.E.2d 1274, paragraph one of
the syllabus. But R.C. 2745.01 is not regulatory in nature
and is not directed at the removal of an equipment safety
guard in any particular industry or from any particular
type of machine. Moreover, the term ‘guard’ has not
acquired a particular meaning as a ‘barrier’ under the

I footnote 2, the Fickle court noted “that R.C. 2745.01(C) does not require proof
that the employer removed an equipment safety guard with the intent to injure in
order for the presumption to arise. The whole point of division (C) is to presume the
injurious intent required under divisions (A) and (B). It would be quite anomalous to
interpret R.C. 2745.01(C) as requiring proof that the employer acted with the intent
to injure in order create a presumption that the employer acted with the intent to
injure. Such an interpretation would render division (C) a nullity.”
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regulations. Depending on the type of equipment and
industry, acceptable methods of ‘guarding’ under the
regulations include various devices and mechanisms that
do not constitute a physical barrier erected between the

- employee and the danger, such as two-hand controls,
pull-back guards, hold-back guards, inch controls, and
.electronic eye safety circuits. See, e.g., Ohio Adm.Code
4123:1-5-11(E) and 4123:1-5-10(C); Section 1910.256(b)(4),
Title 29, C.F.R. | :

“In Bishop v. Dayton (Feb. 5,1990), 2d Dist. No. 11634, Grady,
J., concurring, explained that the principle -of construing
undefined statutory terms according to their generally
accepted meaning should be applied in defining “equipment
safety guard” under former R.C. 4121.80(G)(1) * * *:

“The General Assembly has not provided a definition of
“equipment safety guard” asthat termisused in the statute.
A review of the legislative history, staff notes, and
Committee Reports, also fail [sic] to provide any guidance
or understanding of the meaning of that term. Therefore, it
can only be defined according to the common
understanding of the meaning of the words used.’

«“Guard’ is defined as ‘a protective or safety device; specif:
a device for protecting a machine part or the operator of a
machine.! Merriam-Webster’s Collegiate Dictionary, supra,
at 516. ‘Safety’ means ‘the condition of being safe from -
undergoing or causing hurt, injury, or loss.’ Id. at 1027, 365
N.E.2d 1274. And ‘equipment’ is defined as ‘the implements
used in an operation or activity: APPARATUS. Id. at 392,
365 N.E.2d 1274.” 1d. at 933-38.

The appellants in Fickle argued that the term equipment safety guard is
“any device designed to prevent injury or to reduce the seriousness of injury.”

‘The court stated it agreed with appellants that a “safety guard” encompasses
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something more than an actual physical structure or barrier erected between
the employee and the danger, but did not agree with appellants’ definition. Id.
The Fickle cou.rt: concluded that “as used in RC 2745.01(C), an ‘equipment
' éafety guard’ ;Would be commonly understood to mean a device that is désigned .
t§ shield the operator from exposure to or injury by a dangerous aspect of the
equipment.” Id. at §43. | |

In applying its interprétatioﬁ of deliberate removal of an equipment
safety guard to the faC£S‘ of thel case, the Fickle court -foulnd that under
R.C. 2745.01(0), “[t]he jog control and emergency stop -cable * * * were not
| désigned to pre\_rent' an opefratdr from ené_buntering the pinch point on the rewind
voller and, therefore, are not equipment safety guards[.]” 1Id. at §44.

While we do not agree with the limitation -the Fickle court placed on the |
deﬁn’;_'ltions to those devices that prevent the worker from physical contact with
the “dénger zone” of the machin_e.‘and its operation, we find the definitions
persuasive.

We noter the Qixth District Court of Appeals examined énother_ employer
intentional tort case under R.C. 2745.0 l(C) in McKinney v. CSP of Ohio, LLC,
Wood App. No. WD-10-070, 9011-Ohio-31186, and found tha’g the appeilant, |
McKinney, established a rebuttable presumption that the employer removed an.

equipment safety guard with the intent to injure. Id. at §28.
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In McKinney, a coworker of McKinney’s, with over 25 years of experience,
advised her supervisor that the machine. press she was assigned to \;Nas not
working properly. The supervisor advised the coworker to continue working the
press and that he would call maintenance. However, maintenance never came
tocheck on fhe mac’hine preés. When her Shiﬂ: ended, the coworker forgot to tell
McKinney that the press was not working properly. McKinney, .who recently
stéi*ted working at CSP, was injured shortly after she began working on the
press. Relying on Forwerck and Fickle, the McKinney court stated that:

“It is undisputed that the press at issue was improperly
programmed at the time of [McKinney’s] injury. It is also
undisputed that had the press been properly programmed,
certain safety devices would have been in place and
[McKinney] would not have been injured. To that end, we
agree with [McKinney] that the improper programming
amounted to the removalof a safety device in that the result
was to render the T-stand button and the safety curtains
inoperable.

“Given the deposition testimony in this case that a
supervisor was notified there was a problem with the press,
a complaint he either ignored or did not appreciate the
seriousness of, and, given the testimony that the workers
were told to keep running the press after the complaint,and
given the testimony from [the employer’s] supervisor that
‘none of the right people were present’ to ensure that the
two safety measures were on press 5 the night of
[McKinney’s] accident, we find that [McKinney] has
established a rebuttable presumption that the removal was
committed with intent to injure.” Id. at §27-28.
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Turning to the instant case, we find that the trial court properly‘denied
L.E. Myers’ motion for directed verdict and mo_tion for JNOV. Given the
definitions above, we find that the protective rubber gloves and sleeves are

equipment safety guards under R.C. 2745.01(C). The protecﬁve rubber gloves
| and sleeves are equipment designed to be a physical barrier, shielding ther
bperatoi‘ from exposure to or injury by electrocution (the danger). By virtue of
Hewitt’s profession, these are the equipment safety guards he has to protect |
hjmse’lf while working on energized lines..

Hewitt, a second-step apprentice, Was- injured after his supervisor
instructed him to work alone and unsupervised in the bucket, without his safety
equipment. Hewitt did not wear his equipment safety guards because Law told
) .him that he “shouldn’t need no rubbers going up to work on the line.” Hewitt
expressed his concern about working alone in the bucket, but Law aséured him
tﬁat he would be okay. Cromity confirmed that he and crew foreman Dowdy -
discussed that the weather was expected to be hot that day and made the
decision to instruct the apprentices not to wear their rubber gléves and sleeves
since fhe primary line was de-energized. As aresult of this incident, L.E. Myers
{erminated three employees; Law, Dox;vdy, and Errﬁan.

Moreover, according to ALBAT safety regulations, a second-step

apprentice lineman should not work with greater than 500 volts of electricity
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and should not work alone in a bucket. The energized line that Hewitt touched

. carried approximately 7,200 volts. Ehle testified the work that Hewitt had been

“assigned required him to wear his rubber gloves and sleeves, regardless of the
fact that he was working on de-energized lines because it was possible that the
lines could becoxﬁe energized. He _adknowledged that working on primary lines
without yubber gloves “would be like committing suicide.”

In addition, OSHA regulations require “[ejmployees working 1n areas
where there are potential electrical haiards shall be .prov_ided' with, and shall
use, electrical protective equipment that is appropriate for the specific parts of
the body to be profected and for the work to be performed.” 29 C.F.R.
1910.335()(1)). |

Just as in McKinney, in the instant case, L.E. Myers’ actions cannot be .
_described as reckless._ Rather, after thorough consideration, L.E. Myers’
supervisoxs made a deliberaté decision fo place Hewitt in cloée proximity to
energized wires without wearing prdtective rubber gloves or sleeves. Their
actions amounted to the deliberate removal of an eqﬁipmént safety guard when
they instructed Hewitt, | a second-step apprentice lineman, not to wear his
protective gloves and sleeves and by sending him alone and unsupervised up
in the blicket to work with excessive amounts of electricit.y,. despite the known

safety measures and risks.
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| Finally, L.E. Myers had the opportunity to rebut the presumption in
R.C. 2745.01(0).,_ but instead chose not to present any witnesses. When a
rebuttable presumption exists, such presumption prevails until rebutted by
evidence to the contrary. Seé Biery u. Pqnnsylvania RR. Co. (195 1), 156 Chio
St. 75, 99 N.E.2d 895, paragraph two of the syllabus (“In én action based on
negiigence, the presumption exists that each party was in the exercise of
ordinafy care and such presumpﬁon prevails until rebutted by evidence to the
contrary). See, also, Ferrando v. Auto-Owners Mut. Ins. Co., 98 Oh_ici St.3d 186,
2002-Ohio-72 17,781 N.E.2d 927, 1]-91 (In cases where the insured breaches the
subrogation cxlause' in an underinsured motorist policy, “a presumption of |
prejudice fo.the insurer érises, which the insured party bears the burden of
presenting evidence tb rebut”). Likewise, underR.C.2745.01(0),a presﬁmption
exists that the deliberate removal by an employer of an equipment safety guard
was committed with intent to injure another if an injury occurs as é direct
res'ulf. In the instant case, L.E. Myers failed to sustain its burden an& present
evidence to the contrary. Thus, the trial court did not err When it denied L.E.
.Myers’ motion for directed verdict and motion for JNOV.

Accordingly, the first assignment of error is overruled.
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Future Damages

In the alternative, L.E. Myers argues in its second assignment of error
that the trial court erred when it denied its motion for INOV with respect to
Hewitt’s claim for future damages. L.E. Myers argues the trial court erred
when it failed to sever and deduct from the $597,785 judgment those portions
of Hewitt's award that represented future economic ($283,5600) and non-
economic ($15,000) Ioés. It further argues there was insufficient evidence as to
the permanency of Hewitt’s injuries to send that issue to the jury. L.E. Myers
cites Day v. Gulley (1963), 175 Ohio St. 83, 191 N.E.2d 732, in support of its
argument.

In Day, the Ohio Supreme Court reviewed the judgment in a person'al
injury action and held that:

“[W]here the plaintiff’s injuries are subjective in character

and there is no expert medical evidence as to future pain,

suffering, permanency of injuries or lasting impairment of

health, it is prejudicial error for the trial court to charge

the jury in its general instructions that, ‘in determining the

amount of damages, the jury should consider the nature and

extent of the injuries, whether or not the injuries are in all

~ probability permanent or temporary only; the pain and
suffering plaintiff has endured and with reasonable
certainty will endure in the future.” Id. at syllabus.

The Day court further stated:

“[I]f the injury is of an objective nature (such as the loss of
an arm, leg, or other member) the jury may draw their
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conclusions as to futﬁre pain and suffering from that fact
alone (the permanency of such injury being obvious);
 whereas there must be expert evidence as to future pain
and suffering or permanency where the injury is subjective
in character.” Id. at 86, quoting 115 A.L.R. 1149, 1150.
In Powell v. Mdntgomery (1971), 27 Ohio App.2d 112, 119, 272 N.E.2d
906, the Fourth District Court of Appeals interpreted the Day decision to mean
that “an injury is ‘objective’ when, without more, it will provide an evidentiary
basis fo.r a jury to conclude with reasonable certainty tha_t future damages, such
as medical expenses will probably result.” Id., citiﬁg Spargur v. Dayion Power
& Light Co. [1959], 109 Ohio App. 37, 163 N.E.2d 786; sce, also
Hammerschmidtv. Mignogna (1996), 115 QOhio App.3d 276,7281.-282, 685 N.E.Qd :
281 (where this couft held “[a]n award of future damages is limited to damag.es
 reasonably certain to occur from the injﬁi'ies”).
L.E. Myers contends the injury due to RSD was subjective in nature and
there was no expert medical testimony establishing that the pain experienced
by Hewitt was permanent in nature or Woﬁld continue in the future. ‘We
disagree.
In the instant case, Hewitt submitted evidence that RSD is an “objective”
~ injury. Doctor Kevin Trangle, M.D. (Dr. Trangle) testified that he 1s board_

certified in internal, occupational, environmental, and preventative medicine.

The majority of his practice is focused on work-related injuries. We note that
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L.E. Myers initially retained Dr. Trangle to examine Hewitt, but later he
testified as an expert witness for Hewitt. . He confirmed that the BWC allowed
claims for: secondary burns to the right forearm, axilla, thumb, and wrist, third
degree burns to the right hand and a.rm, right median nerve injury, major
depression, moderate posttraumatic stress disorder, and RSD.

Dr. Trangle examined Hewitt in September 2008. He testified that he
based his diagnosis on his examination of Hewitt and severai medical criteria,

- in conjunction with the 32 recprds and reports he revie\%ved for the evaluation,
- which includéd injury reports, BWC records, me-dical records, psychological -
records, occupational therapy records, and work ability reports.

Dr. T_rangl_e testified that Hewitt had very dafk, thick skin covering his
entire right arm, from his wrist to his underarm. The coloration of Hewitt's
skin resulted from the burn scarring. Dr. Trangle determined with an objective
degree of medical ceriainty that Hewitt suffers from RSD as a result of touching
the energized wire. He testified that RSD is caused by a break in the “feedback
loop” from the nerves at thé injury to the spinal cord causing people to stop using
their extremity. Over time, people with RSD suffer from changes in skin color,
-déﬁnitioh, and elasticity, swelling, and atrophy. In addition, the victim can
suffer intractable pain, which “doesn’t respond. easily to medication or other

methods of treatment.”
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Hewitt suffered injuries to his right hand, wrist, arm, and underarm in
the form bf burn scarring and limited mobility, _With the permanency of those
injuries being obvious. Furthermore, expert testimony from Dr. Trangle
established the objective nature of Hewitt’s iﬁjuries. Thus, Hewitt.provided an
evideﬁtiary basis for a jury to conclude with reasonable certainty that future
damages will probably result. |

Based on the foregoing, we are unpersuaded that the trial court erred in
allowing Hewitt’s claim for future damages to go to the jury and in refusing to
graht a JNOV on the issue of future damages.

Thus, the second assignment of error is"overruled,

- Accordingly, judgment is affirmed.

It is ordered that appellee recover from appellants costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.
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A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

MARY EIHEEN KILBANE, ADMINISTRATIVE JUDGE

PATRICIA A. BLACKMON, dJ., and
---FRANKD CELEBREZZE, JR., d., CONCUR
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