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Introduction

[TThe economy and convenience of a joint trial can be
considerations in determining good cause to delay the trial of
codefendants beyond the speedy-trial deadline. However, the
convenience and economic benefits of a joint trial do not alone
establish good cause and do not normally take precedence over a
defendant’s right to a speedy trial.

State v. Winters, 690 N.W. 2d 903, 909 (lowa 2005).

Statement of the Case and the Facts
I. Summary |

The State chose to try Jonathon Keeton and Appellant Keith Ramey
together for robbery and related offenses.. Ramey remained in the Clark
County jail, but Keeton was able to post bond and remained free before the
trial. During that time, Keeton filed a motion to suppress, which Ramey did
not join. The motion sought to suppress evidence that was either irrelevant to
Ramey (Keeton’s photo array identification) or that Ramey would have no
standing to protest (a duffle bag and back pack found in the home of Keeton’s
father).

After the trial court denied the motion to suppress, the trial court set the
trial date, which was set more than 90 days after Ramey’s arrest. On the day
of trial, the trial coﬁrt denied Raméy_’s speedy trial motion, and the court of
appeals upheld that decision holding that the speedy-trial time was tolled
merely because Keeton filed the motion to suppress.

II. Factual History
Daniel Miller testified on an afternoon in October 2009, Keith Ramey’s

wife, Amy Cornell, drove him to the alley behind a Springfield tattoo parlor.




Ramey and Keeton were already there, and they had bags and a lock box. T.p.
162. They loaded the bags and box into the car, and Miller and Ms. Cornell
returned to Miller’s home. T.p. 163. About that time, police responded to a
911 call reporting that two men had left a safe in a trash can behind a home.
T.p. 279-81. The safe had the name of the tattoo parlor on it. T.p. 281-82.

The police initially charged Miller with involvement in the crimes, but the
charges were dropped before the trial. T.p. 178-81. Miller then left the state.
Debi Segrest-Adams, from the Clark County Prosecutor’s Victim Witness office
admitted that she told Miller that her office would charge him again if he did
not return to the State and testify against Ramey. T.p. 537-44.

After leaving the alley, Keeton and Ramey returned to Miller’s house
separately, and the two sorted through the property, including tattoo
equipment, ink, a laptop computer, a printer, and other items. The two then
split the property between themselves. Tr. at 164; 376-389; 447-451; 502—506;
561-62; 558-59. They loaded Keeton’s portion of the items back into Miller’s
car, and the four left the house in the car.

They stopped at a Speedway to get gas. Miller initially testified that
- Ramey had not shown a gun to him. T.p. 165-67. On cross examination from
Mr. Keeton’s counsel, though, Miller said that Ramey had shown him a gun.
T.p. 227-35. Miller also said that when Keeton returned to the car, Keeton
held up that same gun and said that anyone who said something would be

shot. T.p. 165-66, 229-233.




According to Miller, they then drove to the house of Keeton’s father.
Ramey and Keeton unloaded most of the items, but not the laptop and printer.
They then drove to the home of Mr. Keeton’s grandmother. Keeton took the
laptop and printer into the house and came back to the car. T.p. 167-69.

Miller also testified that when the four were near the edge of downtown
Springfield, they saw Howard Fannon walking on the sidewalk. T.p. 169-70.
According to Miller and Fannon, Ramey said the Fannon owed him food
stamps, and Keeton got out of the car, began walking with Fannon, and
showed Fannon the gun in his (Keeton’s) waistband. T.p. 171, 551-53, 556.
Miller said that Ramey then got out of the car and shocked Fémnon with a stun
gun. T.p. 171-5, 550-60. Keeton hit Fannon with the butt of his pistol, turned
the gun around, pointed the gun at Fannon, and demanded Fannon’s jewelry.
Fannon complied. T.p. 558-66.

After the four drove away, Fannon called 911. T.p. 560. He was taken to
the hospital, where he was treated for a 3.5 centimeter cut on the back of his
head, which was closed with seven staples. T.p. 324-29. A test showed that he
had two contusions, one on each side of his head. T.p. 326-30.

The police arrived at Miller’s house shortly after the four arrived, and
_ arrested Ramey. Keeton escaped behind the house. T.p. 178-79, 438-40. The
police found property from the tattoo parlor in the house. T.p. 290-91, 445-46.

The police then searched the house of Keeton’s father, after obtaining the
father’s consent to do so. T.p. 446-47. They found tattoo bottles and a tattoo

ink gun. T.p. 447-51.




The next day, the police arrested Keeton in his father’s house. T.p. 415-
6. They found a gun, a backpack and a duffle bag containing property taken
from the tattoo parlor, as well as Fannon’s gold chains. T.p. 373-89, 416.
Keeton’s grandmother later turned over the laptop and printer that had been
left at her house. T.p. 485-7, 502-6.

III. Trial Court History

On October 13, 2009, the State filed a joint indictment of Keeton and
Ramey in Case No. 09-CR-0869 for one count of aggravated robbery (deadly
weapon), one count of aggravated robbery (serious physical harm), one count of
felonious assauit (deadly weapon), one count of felonious assault (serious
physical harm}, and one count of breaking and entering. The aggravated
robbery.and felonious assault charges each contained a firearm specification.
On December 21, 2009, the State filed a second joint indictment in Case No.
09-CR-1051, alleging that both men possessed a Weapon while under
disability.

At his arraignment on October 16, 2009, Ramey pled not guilty, and his
bond was set at $50,000.00. Ramey could not post bond and, therefore,
remained in jail awaiting trial. Keeton, however, posted his $50,000 bond on
October 30, 2009 and remained free until trial.

Because of a conflict of interest, Ramey’s appointed counsel filed a
motion to withdraw on October 16, 2009. On October 20, 2009, the trial court
granted the motion and appointed new counsel. The case was reassigned to

the Clark County Probate Judge on November 10, 2009.




On December 9, 2009, the parties held a pretrial hearing. Counsel for
the defendants stated that they intended to file motions to suppress and to |
sever. The trial court set a hearing for those motions on January 5, 2011.
Entry, Dec. 9, 2009.

Ramey did not file any motions, but on December 10, 2009, Keeton filed
a motion to suppress the observations of the arresting officer, evideﬁce found
in his father’s house, and statements he made when arrested. Keeton argued
that the officer did not have sufficient grounds 1) to stop or arrest him; or 2) to
search the duffle bag, backpack and gun found at his father’s house. He filed
a supplemental motion on December 29, 2009, and challenged the photo array
that had been used to identify him.

The trial court held the suppression hearing on January 5, 2010, and on
January 6, 2010, the trial court issued an entry overruling the motion to
suppress in its entirety. In that entry, the trial court also ruled that “Counsel
have indicated their respective availability for trial to commence at 9:00 o’clock
a.m. on February 1, 2010.” The next day, the trial court issued an entry
moving the trial date to February 2, 2010, because the Second District Court of
Appeals was using the courtroom for oral arguments on February 1, 2010. On
February 1, 2010, the original trial date, Ramey filed a motion to dismiss for
violation of his right to a speedy trial. After a brief hearing, the trial court
denied the motion. Despite the previous entry that stated that counsel had

“stated their respective availability for trial” that day, the trial court stated at




the hearing that counsel had “agreed” to the February 1, 1999 date. Nothing
in the record supports that finding.

After trial, the jury found Ramey guilty of two counts of aggravated
robbery with firearm specifications, one count of felonious assault (deadly
weapon), and one count of having a weapon while under disability. The jury
acquitted him of one count of felonious assault (serious physical harm) and of
breaking and entering. At the sentencing hearing on February 8, 2010, the
trial court merged the two counts of aggravated robbery and sentenced Ramey
to three years on the firearm specification, eight years for the aggravated
robbery, five years for felonious assault, and one year for having a weapon
while under disability. The trial court ordered that the three-year term for the
firearm specification was to be served consecutively and prior to the other

-sentences, which were to be served concurrently to one another, for a total
prison sentence of eleven years. Judgment Entry of Conviction, Feb. 8, 2010,
amended May 13, 2010.

IV, Appellaté History

Ramey appealed, asserting that his speedy-trial rights had been violated.
The State responded that the time was tolled both because of Keeton’s motion
and because Ramey “agreed” to the trial date. The court of appeals implicitly
rejected the latter claim by reviewing it on the merits and by finding that the
weapons under disability conviction fell beyond Ramey’s speedy-trial deadline.

Opinion at 123-30. Accordingly, the court granted Ramey relief as to the




second indictment (weapon-uhdér disability) because it held that the tolling
time for the motion to suppress did not apply to that case.

The court of appeals denied Ramey’s speedy trial claim as to all other
charges, solely because it held that Keeton’s motion to suppress tolled Ramey’s
speedy-trial time. Opinion at 125. Because the trial court sentenced Ramey to
concurrent time for the weapons under disability charge, the partial reversal
did not change his term of imprisonment.

This Court accepted Ramey’s timely discretionary appeal.




Argument
Proposition of Law:

The filing of a motion to suppress by a co-defendant does not,
by itself, automatically toll the other co-defendant’s speedy-
trial time.

I. Different defendants, different cases, different speedy-trial times.

When the State chooses to try two cases together, it must be aware that
the speedy-trial deadlines could differ. The time begins for each case
independently, and different tolling events can affect each case. Here, the trial
and appellate courts ruled that Mr. Ramey’s speedy-trial time was tolled solely
because his co-defendant, Jonathon Keeton, filed a motion to suppress,
without any argument that Keeton’s motion impeded the State’s prosecution of
Mr. Ramey. Worse, the issues in that motion were either irrelevant to Mr.
Ramey, or were issues that Mr. Ramey had no standing to raise, so the motion
could not have benefited him in any way.

Mr. Ramey did not file any motions that tolled the speedy-trial time, and
he had no interest in his Keeton’s motion to suppress. Moreover, the State did
not and cannot provide a reason why Keeton’s motion impeded the ability to try
Mr. Ramey in a timely fashion. Accordingly, the trial court should have
dismissed the charges against Mr. Ramey.

I, Under R.C. 2945.72, only a motion for a continuance tolls time
without regard to the filing party.

Under R.C.2945.72(H), a motion for a continuance that is granted tolls
time regardless of who files it. Time is tolled for “the period of any reasonable

continuance granted other than upon the accused’s own motion[.]” Id.




(emphasis supplied) By contrast, the paragraph that applies to this case
addresses only those motions filed by the defendant. R.C. 2945.72(E). That
paragraph tolls time for “[a]ny period of delay necessitated by reason ofa...
motion . . . made or instituted by the accused|.]” (Emphasis supplied.)

Keeton’s motion was not “made or instituted by” Mr. Ramey, so R.C.
2945.72(E) cannot apply. And because this was the first trial date set in the
case, the trial court never granted a continuance, so R.C. 2945.72(H) cannot
apply. But even if either section did apply, the court of appeals would have still
been wrong, because there was no showing by the State or holding by the trial
court that 1) Keeton’s motion to suppress “necessitated” a delay in Mr. Ramey’s
case, or 2) that the “continuance” was “reasonable.” Instead, the court of
appeals incorrectly held that the mere fact that Keeton filed a motion tolled Mr.
Ramey’s speedy-trial time. Opinion at 125.

II1I. A defendant controls the motions he files, but not the motions a co-
defendant files.

A defendant controls the motions he or she files. See, e.g., State v.
Blackburn, 118 Chio St.3d 163, 169 (2008) (“it is the defendant's own actions
that cause the time to be tolled.”) A defendant who wants a speedy trial can
make that happen by foregoing motion practice and proceeding to trial. The
distinction makes sense, but attributing the strategy and actions of one co-
defendant to a defendant who has very different aims does not.

It is true that courts must sometimes continue a trial for reasons beyond
a defendant’s control. And in those circumstances, a court can continue the

case as needed, so long as the record shows that the continuance was
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“reasonable.” Trial courts have wide latitude to enter such continuances,
because their decisions on reasonableness are reviewed only for an abuse of
discretion. See, e.g., State v. Adkins, 144 Ohio App.3d 633, 640 (10t Dist.
2001).

But here, the State made no showing that Keeton’s hearing delayed the
preparation of the State’s case against Mr. Ramey. In fact, there is no way that
the State could have made such a showing, since the issues in the suppression
hearing pertained only to Mr. Keeton, not Mr. Ramey. Keeton challenged the 1)
photo array used to identify him, 2) the statements he made upon arrest, 3) the
victim’s backpack, Keeton’s duffle bag, and a gun the police found in the home
of Keeton’s father, 4) the gun found, and 5) the observations of the arresting
officer on the argument that the officer lacked sufficient grounds to stop and
arrest him. T.p. 38-42 (suppression hearing). Mr. Ramey had no interest in
suppressing Keeton’s identification, had no standing to seek suppression of
Keeton’s duffle bag or the victim’s back pack, and had neither interest or
standing to challenge any impropriety in Mr. Keeton’s arrest. In short, Mr.
Ramey had no stake whatsoever in Keeton’s motion to suppress, and whether
or not the motion was granted had no impact on the State’s ability to use the
evidence challenged by Mr. Keeton against Mr. Ramey.

Finally, it is worth observing that a trial court has the authority to toll
speedy-trial time by granting a continuance, but defense counsel does not have
that power. Counsel for a co-defendant cannot toll time for all defendants

merely by filing a motion to suppress (or any other motion, for that matter).
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IV. Defendants don’t have to waive their speedy trial to assert their
speedy-trial rights.

The State has argued that Mr. Ramey should have filed a motion to sever
to preserve his speedy-trial rights. But that “remedy” would require Mr. Ramey
to waive his speedy-trial rights for as long as it took the trial court to decide his
speedy-trial rights. See, e.g., State v. Starks, 61 Dist. No. L-05-1417, L-05-
1419, 2007-Ohio-4897, 48-9 (motion to sever one of several motions that
tolled speedy-trial time). A defendant should not have to waive his speedy-trial
time to enforce his speedy-trial time.

Further, as the lowa Supreme Court noted, it is the State, not the
defendant, that chooses to seek joinder of the cases:

[T]he economy and convenience of a joint trial can be

considerations in determining good cause to delay the trial of

codefendants beyond the speedy-trial deadline. However, the

convenience and economic benefits of a joint trial do not alone

establish good cause and do not normally take precedence over a

defendant’s right to a speedy trial.

State v. Winters, 690 N.W. 2d 903, 909 (Iowa 2005). The high courts of Florida
and Mississippi agree. Flores v. State, 574 So. 2d 1314, 1321 {Miss. 1990)
(“Since the right to a speedy trial is a right personal to the accused, the right
should not be waived because of delays occasioned by a codefendant for which
the accused is not in any way responsible”); Miner v. Westlake, 478 So.2d 1066
(Fla. 1985) (“Defendant’s right to a speedy trial takes precedence over the mere
convenience to the state of trying him and his co-defendants together. . . . The

trial judge has no choice, and consequently no discretion, when convenience is

asserted as the sole basis for extending defendant's speedy trial period.”).




In contrast, courts in New York have held that a co-defendant’s motion
can toll the speedy-trial time of another defendant, but only because that
state’s speedy trial statute expressly states that time is tolled for “a reasonable
period of delay when the defendant is joined for trial with a co-defendant as to
whom the time for trial pursuant to this section has not run and good cause is
not shown for granting a severance[.]” N.Y. Crim. Proc. Law § 30.30(4.)(D), cited
in People v. Fullen, 160 A.D.2d 219, 221-2, 553 N.Y.8.2d 670 (1% Div. 1990).
Unlike the New York statute, Ohio’s speedy trial statute contains no tolling
~ exception based on a co-defendant’s case. Ohio’s statute places the burden on
the State to show that a defendant’s motion “necessitated” a delay or that a
continuance was “reasonable.” R.C. 2945.72(E) and (H).

Because the State makes the initial choice to seek joinder, the State
must be responsible for remaining mindful of the consequences of its own
decision. A defendant need not seck severance and thereby waive his right to a
speedy trial in order to enforce his right to a speedy trial.

If a co-defendant’s motion practice impedes a trial court’s ability to try
the other defendant’s case, the court has two options: It can continue the case,
or it can sever the trials. But unless the trial court affirmatively acts to
continue time for a demonstrated reason, a co-defendant’s motion to suppress,

by itself, does not toll a defendant’s speedy-trial time.
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Conclusion
Because the court of appeals ruled against Mr. Ramey’s speedy-trial
claim solely because that court incorrectly found that a co-defendant’s motion
tolled Mr. Ramey’s speedy-trial time, this Court should reverse the decision of
the court of appeals and discharge Mr. Ramey.
Respectfully Submitted,
Office of the io Public Defender,

teph‘éﬁ P Hardw1ck 0062932
Assistant Public Defender

250 East Broad Street, Suite 1400
Columbus, Ohio 43215

(614) 466-5394; (614) 752-5167 (Fax)
stephen.hardwick@opd.ohio.gov

Counsel for Appellant, Keith Ramey

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing has been served by
regular U.S. Mail upon, Andrew R. Picek, Assistant Clark County Prosecuting
Attorney, 50 E. Columbia Street, Springfield, Ohio 45502 on this 5th day of

December, 2011.

' A351stant Pubhc Defender

Counsel for Appellant, Keith Ramey
#357203v3"

13



IN THE SUPREME COURT OF OHIO

State of Ohio, :
: Case No. 2011-597

Plaintiff-Appellee,
v. : On appeal from the Clark County
: Court of Appeals, Second Appellate
Keith Ramey, : District, Case No. 2010CA19
Defendant-Appellant.
Appendix to

Merit Brief of Appellant Keith Ramey




IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Plaintiff-Appellee,

Vs.

KEITH RAMEY,

Defendant-Appellant.

Case No. i_ E. - @5 9 7

On Appeal from the Clark
County Court of Appeals
Second Appellate District
Case No.2010-CA-19

NOTICE OF APPEAL OF APPELLANT KEITH RAMEY

Keith Ramey Inmate No.625-604
London Correctional Inst.
P.0.BOX 69

London, Ohio 43140

COUNSEL FOR THE DEFENDANT PRO SE

Amy Smith '
Attorney for Plaintiff-Appellee
50 E. Columbia Street

P.O. BOX 1608

Springfield, Ohio 45501

COUNSEL FOR THE STATE OF OHIO

FILED
APR 13 2011

 CLERK OF COURT
SUPREME COURT OFOHIO




NOTICE OF APPEAL OF APPELLANT Keith Ramey, Ohio from the Judgment of the
Clark County Court of Appeals, Second Appellate Distnct entered in Court of Appeals Case No.2010-
CA-19, On March 18%,2011.
This case raises a substanual constitutional question, involves a felony, and is of pubhc or great

general interest.

K(GEH’) \f ﬁomm)f

Keith Ramey Inmate No.625-604

London Correctional Inst.
P.0. BOX 69

| ~London, Ohio 43140




iN THE COURT OF APPEALS FOR CLARK COUNTY, OHIO

C.A CASE NO. 2010 CA10
TC.NO. Qﬁ@ﬁwﬁ”‘i |




2

2008, Ramey was jointly indicted

“Keeton In Gase No. 08-GR-0869 for one count of aggravated robbery (deadly weapon

THE COURT OF ARFRALS OF OHIO
SECOMD AFPELLATE DISTRICT.

A~ 4




fore they stole his watch and two gold

EALS OF OHIG
LATE DIFTRICT




tlon i;g;g suppress in which he argued that the pholo lineups

pofice to dentify him wers inherer

ity suggestive, A hearing was held on

ress on January 5, 2010, On January 8, 2010, the trial court

decision and erdry overnuling the motion tosup Iriits entirety. The courtalso

i W&s&x@ym Keeton's irial on February 1, 2010,
sheuary 1, 2010, Ramey flied 2 m«

stion to dismigs for violation of his right to a

ird arguments from both

wars to be served conseculively and prior to the ofher ses

it

‘{;ﬁ;ﬁ.ﬁi’ﬁ;ﬁ? f;’n‘?&?ﬁ A==
REOOND APRELLS

A - b6




THE mﬂgﬁgf OF APPEALS OF m@@
SECOND AFSELLATE DISTRICY

A-17




period of any reasonable

R

THE COURT OF APPEALS OF
SECOND APPELLATE DISTRIC

A- 8




State v. Smith, Clark App. Na. 03-CA-93,
062, we held thet pursuant to 2048.72(H}, a co-defe
event and extended the spees

rictant's mgﬁ for o

SECORT APFELLATE DISTRICT

A- 9




9-CR-860. One dey later, on Jany _
Case No. 06-CR-868 with Gase No. 00-CR-1051, and the trial ¢

THE COURT O APPEALS OF OHI)

A - 10




mney's first assignment of arror is as follows:
RRED AND VIOLATED DEFENDANT'S STATE AND

defendant may be convicied of afl of

‘the same criminal cone

R, 2641.25

THE COURT OF ARFEALS OF ORIG
SECOND APFELLATE BISTRICT

A - 11




me gonduct.  The court no longer s
flenses at issue In order to conclude that the

THE COURT. OF APFEALE OF OHI0
SELOND APPELLATE DISTRICY

A - 12




i1

single state of mind.” 1d. at 148 (citation
slfied offénses of similar import and will be

omitted). “If the answer to both

eihiar, or if the offenses are commitied

an  Clermiont App. No. CAS9-11-106; Stafe v |
in App. No. 89APAS02; State v. Gonzelez (Mar. 18, 2001), Cuyahogs AppNo.
18, That fine of cases, howeve '

THE COURT OF APPEALS OF Gwio.
SECONDAPFELLATE DISTRICY

A - 13




uired Tor the corunission of an aggray

jous assault. In the instant case, However




: a‘ﬁwm court did not abuse |

gravaled robbery and five years for felonious assaull




ctors. State v. Taylor (1892}, 76 Olilo App.3d B35,

Bection 2929.127
i light of the foreg

B

THE COURY OF APPEALS OF oMM
SECOND APPLELATE DISTRICT

A - 16




15

Ramey's third assignment of aror s as follows:
DEFENDANT WAS DENIED HIS CONSTITUTIONAL RIGHTS TO D

s Counse nfial duties fo his clisnt. |
nofwhetier defendant’s Sixth Amend

THE COUET OF APFEALS OF ol
SECOND ABFELLATE DISTRICY

A - 17




16

because Keeton’s motion {o suppress extend

information go that itcan weig o
fight to & fair trlal.” Tomes, 66 Oio St2d ot 343, Crim. R. 14 permits  defendant ic
snsolidation will result in prejudice. The rule states.

B APPELLATE DisTicy

A - 18




courisel was ineffective for falling to object to the

ge's gssignment of his case o ajudgein

mw&mf mmzx@mm mmﬂm
A - 19




18

EVIDENCE *
In his fourth and final assignment, Ramey

SECOND APPELIATE DISTRICT




the faclfinder's delermd

| testimony of particufar
flinder, who has seer and heard the witn

rigomery App. No, 16288,

at for that of the trier of fac

= thal the irler of factfost ts way In areiving
ay (Oct. 24, 1997), Champaign Apgi. |

BOAPPELLATE nibTRICT

A - 21




stimony are matters for

fifor hiaving weapons while unde
i pde 5 :_"-=?';?3 m %@é _5:53:;.5__2:._ ;

THE COURY GF AFPEALS OF OHIG
SECOND APPELLATE DISTRICT

A - 22




| STATE OF OHIO
Plaintiff-Appefice

5 FOR CLARK COUNTY, OHIO

SENO. 2010 CA 18

CSCRe6a

{ rendered on the L8th day of
cion for having weapons while under disabiily is rever

SECOMD APFELLATE DISTRICT

A - 23




| Copies mailed to:

| Andrew R. Picek
i PO Box 1608 |
| Springfield, Ohic 48501

THE COURT OF APPEALY OF ¢
SEGOWD APPELLATE DISTLICT

A - 24




Page 1

NEW YORK CONSOLIDATED LAW SERVICE
Copyright © 2011 Matthew Bender, Tnc.
a member of the LexisNexis (TM) Group
All rights reserved

#+% This section is current through 2011 released chapters ***

*%* 154 57-596 (except chapter 62, section 104, part A) ***

CRIMINAL PROCEDURE LAW
- PART ONE. GENERAL PROVISIONS
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§ 30.30. Speedy trial; time limitations

1. Except as otherwise provided in subdivision three, a motion made pursuant to paragraph (e) of subdivision one of
section 170.30 or paragraph (g) of subdivision one of section 210.20 must be granted where the people are not ready for
frial within: ‘

{a) six months of the commencement of a criminal action wherein a defendant is accused of one or more offenses,
at least one of which is a felony; '

{b) ninety days of the commencement of a criminal action wherein a defendant is accused of one or more offenses,
at least one of which is a misdemeanor punishable by a sentence of imprisonment of more thanthree months and none of
which is a felony;

(c) sixty days of the commencement of a criminal action wherein the defendant is accused of one or more offenses,
at least one of which is a misdemeanor punishable by a sentence of imprisonment of not more than three months and
none of which is a crime punishable by a sentence of imprisonment of more than three months;

(d) thirty days of the commencement of a criminal action wherein the defendant is accused of one or more offenses,
at least one of which is a violation and none of which is a crime.

2. Except as provided in subdivision three, where a defendant has been committed to the custody of the sheriff in a
criminal action he must be released on bail or on his own recognizance, upon such conditions as may be just and
reasonable, if the people are not ready for trial in that criminal action within:

(a) ninety days from the commencement of his commitrent to the custody of the sheriff in a criminal action
wherein the defendant is accused of one or more offenses, at least one of which is a felony;
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{b) thirty days from the commencement of his commitment to the custody of the sheriff in a criminal action
wherein the defendant is accused of one or more offenses, at least one of which is a misdemeanor punishable by a
sentence of imprisonment of more than three months and none of which is a felony;

(c) fifteen days from the commencement of his commitment to the custody of (he sheriff in a criminal action
wherein the defendant is accused of one or more offenses, at least one of which is a misdemeanor punishable by a
sentence of imprisonment of not more than three months and none of which is a crime punishable by a sentence of
imprisonment of more than three months; '

(d) five days from the commencement of his comiitment to the custody of the sheriff in a criminal action wherein
the defendant is accused of one or more offenses, at least one of which is a violation and none of which is a crime.

3. (a) Subdivisions one and two do not apply fo a ériminal action wherein the defendant is accused of an offense defined
in sections 125.10, 125,15, 125.20, 125.25, 125.26 and 125.27 of the penal law.

(b) A motion made pursuant to subdivisions one or two upon expiration of the specified period may be denied
_where the people are not ready for trial if the people were ready for trial prior to the expiration of the specified period
and their present unreadiness is due to some exceptional fact or circumstance, including, but not limited to, the sudden
unavailability of evidence material to the people's case, when the district attorney has exercised due diligence to obtain
such evidence and there are reasonable grounds to believe that such evidence will become available in a reasonable
period.

{c) A motion made pursuant to subdivision two shall not:
(i) apply to any defendant who is serving a term of imprisonment for another offense;
(ii) require the release from custody of any defendant who is also being held in custody pending trial of another
criminal charge as to which the applicable period has not yet elapsed, :
(iii) prevent the redetention of or otherwise apply fo any defendant who, after being released from custody pursuant
to this section or otherwise, is charged with another crime or violates the conditions on which he has been released, by
failing to appear at a judicial proceeding at which his presence is required or otherwise.

4. In computing the time within which the people must be readj( for trial pursuant to subdivisions one and two, the
following periods must be excluded:

(a) a reasonable period of delay resulting from other proceedings concerning the defendant, including but not
limited to: proceedings for the determination of competency and the period during which defendant is incompetent to
stand trial; demand to produce; request for a bill of particulars; pre-trial motions; appeals; trial of other charges; and the
period during which such matters are under consideration by the court; or

{b) the period of delay resulting from a continuance granted by the court at the request of, or with the consent of,
the defendant or his counsel. The court must grant such a continuance only if it is satisfied that postponerent is in the
interest of justice, taking into account the public interest in the prompt dispositions of criminal charges. A defendant
without counsel must not be deemed to have consented to a continuance unless he has been advised by the court of his
rights under these rules and the effect of his consent; or

(c}

(i) the period of delay resulting from the absence or unavailability of the defendant [fig 1] . A defendant must be
considered absent whenever his location is unknown and he is attempting to avoid apprehension or prosecution, or his
location cannot be determined by due diligence. A defendant must be considered unavailable whenever his location is
known but his presence for trial cannot be obtained by due diligence; or

(1i) where the defendant has either escaped from custody or has failed to appear when required after having
previously been released on bail or on his own recognizance, and provided the defendant is not in custody on another
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matter, the period extending from the day the court issues a bench warrant pursuant to section 530.70 because of the
defendani's failure to appear in court when required, to the day the defendant subsequently appears in the court pursuant
to a bench warrant or voluntarily or otherwise; or

{d) a reasonable period of delay when the defendant is joined for trial with a co-defendant as to whom the time for
trial pursuant to this section has not run and good cause is not shown for graniing a severance; or

(e) the period of delay resulting from detention of the defendant in another jurisdiction provided the district
attorney is aware of such detention and has been diligent and has made reasonable efforts to obtain the presence of the
defendant for trial; or

(f) the period during which the defendant is without counsel through no fault of the court; except when the
defendant is proceeding as his own attorney with the permission of the court; or

{g) other periods of delay occasioned by exceptional circumnstances, including but not limited to, the period of delay
resulting from a continuance granted at the request of a district attorney if (i) the continuance is granted because of the
unavailability of evidence material to the people's case, when the district atforney has exercised due diligence to obtain
such evidence and there are reasonable grounds to believe that such evidence will become available in a reasonable
period; or (i) the continuance is granted to atlow the district attorney additional time to prepare the people’s case and
additional time is justified by the exceptional circumstances of the case.

{h) the period during which an action has been adjourned in contemplation of dismissal pursuant to sections 170.55,
170.56 and 215.10 of this chapter.

(i) The period prior to the defendant's actual appearance for arraignment in a situation in which the defendant has
been directed to appear by the district attorney pursuant to subdivision three of section 120.20 or subdivision three of
“section 210.10.

(j) the period during which a family offense is before a family court until such time as an accusatory instrument or
indictment is filed against the defendant alleging a crime constituting a family offense, as such term is defined in section
530.11 of this chapter.

5. For purposes of this section,

(a) where the defendant is to be tried following the withdrawal of the plea of guilty or is to be retried following a
mistrial, an order for a new trial or an appeal or collateral attack, the criminal action and the commitment to the custody
of the sheriff, if any, must be deemed to have commenced on the date the withdrawal of the plea of guilty or the date the
order occasioning a refrial becomes final;

(b} where a defendant has been served with an appearance ticket, the criminal action must be deemed to have
commenced on the date the defendant first appears in a local criminal court in response to the ticket;

(c) where a criminal action is commenced by the filing of a felony complaint, and thereafter, in the course of the
same criminal action either the felony complaint is replaced with or converted to an information, prosecufor’s
information or misdemeanor complaint pursuant to article 180 or a prosecutor's information is filed pursuant to section
190.70, the period applicable for the purposes of subdivision one must be the period applicable to the charges in the new
accusatory instrument, calculated from the date of the filing of such new accusatory instrument; provided, however, that
when the aggregate of such period and the period of time, excluding the periods provided in subdivision four, already
elapsed from the date of the filing of the felony complaint to the date of the filing of the new accusatory instrument
exceeds six months, the period applicable to the charges in the felony complaint must remain applicable and continue as
if the new accusatory instrument had not been filed;
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{d) where a criminal action is commenced by the filing of a felony complaint, and thereafter, in the course of the
same criminal action either the felony complaint is replaced with or converted to an information, prosecutor's
information or misdemeanor complaint pursuant to article 180 or a prosecutor's information is filed pursuant to section
190.70, the period applicable for the purposes of subdivision two must be the period applicable to the charges in the
new accusatory instrument, calculated from the date of the filing of such new accusatory instrument; provided, however,
that when the aggregate of such period and the period of time, excluding the periods provided in subdivision four,
already elapsed from the date of the filing of the felony complaint to the date of the filing of the new accusatory
instrument exceeds ninety days, the period applicable to the charges in the felony complaint must remain applicable and '
continue as if the new accusatory instrument had not been filed.

{e) where a count of an indictment is reduced to charge only a misdemeanor or petty offense and a reduced
indictment or a prosecutor's information is filed pursuant to subdivisions one-a and six of section 210.20, the period
applicable for the purposes of subdivision one of this section must be the period applicable to the charges in the new
accusatory instrument, calculated from the date of the filing of such new accusatory instrzment; provided, however, that
when the aggregate of such period and the period of time, excluding the periods provided in subdivision four of this
section, already elapsed from the date of the filing of the indictment to the date of the filing of the new accusatory
instrument exceeds six months, the period applicable to the charges in the indictment must remain applicable and
continue as if the new accusatory instrument had not been filed; '

(f) where a count of an indictment is reduced to charge only a misdemeanor or petly offense and a reduced
indictment or a prosecutor’s information is filed pursuant to subdivisions one-a and six of section 210.20, the period
applicable for the purposes of subdivision two of this section must be the period applicable to the charges in the new
accusatory instrument, calculated from the date of the filing of stich new accusatory instrument; provided, however, that
when the aggregate of such period and the-period of time, excluding the periods provided in subdivision four of this
section, already elapsed from the date of the filing of the indictment to the date of the filing of the new accusatory
instrument exceeds ninety days, the period applicable to the charges in the indictment must remain applicable and
continue as if the new accusatory instrument had not been filed.

6. The procedural rules prescribed in subdivisions one through seven of section 210.45 with respect to & motion to
dismiss an indictment are also applicable to a motion made pursuant to subdivision two.

THE CASE NOTES OF THIS DOCUMENT HAS BEEN INTO 2 DOCUMENTS.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2945. TRIAL
TIME FOR TRIAL
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§ 2945.72. Extension of time for hearing or trial

The time within which an accused must be brought to trial, or, in the case of felony, to preliminary hearing and trial,
may be extended only by the following:

(A) Any period during which the accused is unavailable for hearing or trial, by reason of other criminal
proceedings against him, within or outside the state, by reason of his confinement in another state, or by reason of the
pendency of extradition proceedings, provided that the prosecution exercises reasonable diligence to secure his
availability;

(B) Any period during which the accused is mentally incompetent to stand trial or during which his mental
competence to stand trial is being determined, or any period during which the accused is physically incapable of
standing trial;

(C) Any period of delay necessitated by the accused's lack of counsel, provided that such delay is not occasioned
by any lack of diligence in providing counsel to an indigent accused upon his request as required by law;

(D) Any period of delay occasioned by the neglect or improper act of the accused;

(E) Any period of delay necessitated by reason of a plea in bar or abatement, motion, proceeding, or action made
or instituted by the accused;

(F) Any period of delay necessitated by a removal or change of venue pursuant to law;

(G) Any period during which trial is stayed pursuant o an express statutory requirement, or pursuant to an order
of another court competent to issue such order;

(H) The period of any continuance granted on the accused's own motion, and the period of any reasonable
continuance granted other than upon the accused's own motion;

() Any period during which an appeal filed pursuant to section 2945.67 of the Revised Code is pending,




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47

