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L EXPLANATION OF WHY THIS 1S A CASE OF GREAT GENERAL
INTEREST AND RAISES A SIGNIFICANT CONSTITUTIONAL QUESTION

The decision below undoes settled law that requrres dlsputes involvinig the ‘rates”
charged by a pubhc utility to be heard only by the Publrc Utilities Commission of Ohio- (the
“Comrmssron”) Before today, a case that “in any respect”’ mvolved “Unjust, unreasonable or
unlawful [rates]” was exclusrvely “desagnated [to] the. [C]ornm1ssron » Kazmaier Supermarket,
Inc v, Toledo Edison Co. (1991) 61 Ohlo St 3d 147 The contrary holdmg below requrred
certam rate-based clarms proceed before the Comrmssron but allowed one related claim to
proceed in Common Pleas court. The decision thus is not only at odds with settled precedent
but it also: (a) creates the risk of duplicative litigation; and (b) rarses the specter of 1ncon31stent
“results in the competing fora. These 1ssues of great general 1nterest deserve the Court’s attentron
‘This case 1nVOlves a challenge by résidential electrrc utility .customers assertrng they were
: _pro‘n‘ii'sed “d1scounted rate[s] » DiFranco v. First Energy, Geauga App.. No 2010-G-2990, 2011 '
tho 5-434, at Y4, Appx. 3 (“DlFranco”) (quoting Plaintiffs’ Compl.). In May 2009, Plaintiffs
filed suit irl comimon pleas court, alleging that “the discounted rate . . .- was terminated.”
Plaintiffs sought to bring, among other claims, _.actions for breach of contract and ftaud on the
part of defendants FirstEnergy Corp., The Cleveland Electric Llluminating Cor‘np'any (“CEI") and
| Ohro Edrson Company (“Oh10 Edlson”) (collectwely the “Cornpames”) Id at §3. The
Compames moved to dlsrmss these rate-based claims on the grounds that they were subject to the
Comimission’s exclusive jurisdiction. The trial court .granted the motion as to all claims.
On appeal, the Eleventh District, reasoning that Plaintiffs’ contract claim was at bottom
based on the “promise that [defendants] would permanently be charged the discotmted rate,”
propérly affirmed the dismissal of the contract claim. Id. at 9956, 59, Appx.- 18, 19-20. Yet, the

appellate court reversed the dismissal of the fraud claiin, even though that was based on the very




same alleged prOmises regarding and change in the “discoutited rate.” Id. This decision is not
only at odds wrth the Coutt’s precedent addressrng challenges 1o utility rates — an issue whrch the
Court had recogmzed is addressed exclusrvely by the Commrssron butit also creates the

' undesrrable srtuatron where clalms based upon the sarme sub]ect matter (1ndeed the same ra’te:”)
are htlgatecl in separate fora. The dec1sron below thus authorlzes future htrgants to split their
claims, takmg two bites at the utility-litigation apple whrle driving up the legal expenses for
-these actlons It also 1mproperly rewards creatrve pleading. Ernployrng the roadmap set out by

- the decision belOW a p’lai‘ntiff utrhzrng the same set of facts, can craﬂ multrple (yet related) legal
"theorres, and mvoke the Jurrsdrcuon of multiple trrbunals Ohroans would be well served by thrs |
Court adding clarrty to an area that has become deeply clouded by the ‘decrsron below.

The decision below also raises a constltutronal questlon worthy of thrs Court’s attention.

* Quoting New Bremen v. Pub. Util. Comm. (1921), 103 Ohio St. 23.30-31, the court below

1nvoked Artlcle VIof the Ohio Constrtutlon asa ground to Justlfy its decrsron that Plaintifts’
fraud c1a1m should proceed in state court Id. at 27, 42, Appx 9, 14. Desplte the
com'preh'enswe statutory regime set out in Title 49 of the Revised Code thie coutt below held that
Artrcle VI perrmtted Plaintiffs’ fraud claim be resolved in common pleas court. The appeals
court’s analysis of Article VI (and the case law 1nterpret1ng it) undercuts the comprehensive
statutory regite put in place by the General Assembly; one that, until now, was held to govern
excluswely cases 1nvolv1ng challenges to electrrc ut1hty rates Indeed, the decision below
overstates the force of Article VI while ignoring the fundamental 1nterpretat1ve rule that policy |
decisions are properly made in the legislature, not the courts. See State v. Smorgala (1990), 50

Ohio St. 3d 222, 223 (“the General Assembly should be the final arbiter of public policy”).




This appeal presents a matter of public or great general interest along with a substantial

constitutional question: whether a claim alleging a false promise about the continued availability -

of electric utility rates falls under the exclusive jurisdiction of the Comr'nis‘siovn.. 'Lo'ng-stan'ding
precederit holds that the General Assembly conferred exclusive Jurrsdrctlon on the Commrssron
for all claims mvolvmg the proprlety of rates The appeals court correetly held that a breach of
contract clalm based on allegedly false promlses made by defendants regardmg the duration: of
an electric rate was properly dismrssed because such a claim is subject to the Commission’s

exclusive jurisdiction. Remarkably, the court held that a related fraud claim based on the very

..sarne.alleg'edl_\}. false promise regarding the very same electric rate was a “i)’u“re tort” that
belonged b-efOre the eou;rt of common pleas. Because the _Commi.sSion has excldsive jurisdiction
to hear rate disputes, this 'Court shOt_tId grarit jurisdictionte review the decrsiloh below;
I S‘TAT'EMENT-OF THE CASE AND FACTS

.A. ~ Background Facts |

The facts of this case center upon a series of special rates for electric heating customers,
many who lived in so-called “all eleetrlc homes ” These spe(:lal rates were rafes approved by the
Corn'rnissiorr and instituted by CEI and Ohio Edison.” Thb‘se r'ates provid‘ed discounts from
~ standard reSidential rates. The special rates weie eliminated and replaced Wrth different

discourits, which, in turn, will be phased out over the next eight years. The termination of the

L state ex rel. Northern Ohio Tel. Co. v. Winter (1970), 23 Ohio St. 2d 6, 9; Kazmaier Supermarket v.
Toledo Edison Co. (1991), 61 Ohio St. 3d 147, 152; Hull v. Columbia Gas of tho, 11¢ Ohio St. 3d 96, 2006-Ohio-
3666, at 1[21

_ 2 While FrrstEnergy Corp.isa tiamed: defendant, it is not-an electric utrhty Nor does it charge rates for
electric services to any customers. It is a holding company. CEI and Ohio Edison are wholly owned subsidiaries of
FirstEnergy Corp.




special rates and the phase eu't of the rd'isco'unts were all done pursuant to orders of the
Commission.
In th'eir'cemplaint before the Court of 'Comr'ne'n Pleas for Geauga'Coﬁnty, Piatnti.'ffs

. allege that the Companies breached various “oral agreements” and frandulently induced them to
accept the special discounted rates with the alleged false promise that this rate structure would be
avdilable to them in perpetulty (Compl. 1[1[ 1,2, 15 16, 17 19,49) |

CEI a_nd Ohlo Edlson with the approval of the Commission, began offermg aIl' ele-ctric.”.
rates to electric heatmg customers, among othefs. One of the ]ustlﬁcatxons for these rates was to
electric rate received a lower rate du:ring the winter period for using electrlc1ty (as opposed 10
other fuels) as their main source of energy for space heating or water heating and for load
_ ntanagemeﬁt. In November 1973, the Co‘mmi:ssion appr.ove_d CEDs first all electric tate’ tarift,
and CEI began offering it to its customers the following year. In sub'sequent years, the
'Comtnission approved similar rates for CEI and Ohio Edison. |

Under these tariffs, eligib'le customers received lower ratcs for electricity used for given
levels of usage. Although the .amour_lts and certain terms of these rates changed over time, the |
rate schedules remained in effect for CEI through April 2009 for distribution service and through
May.2009 for generation service. While the undetlying rate stmctute changed on those dates,
electric heating CUStO'm'erS', including Plaintiffs, continued to recei_ve wi'ttieut inte'ri'uptiori all of
the discounts for distribution ser\tice and a red.u.ced discount for, generation sefvice. Ttlroughout
the four decades that the all electric rates were in effect, they were at all times rates charged
pursuant to and in accoidance with filed tariffs approved by the Commission. See Inre

Application of Ohio Edison Co., The Cfeveland Electric Hluminating Co., and The Toledo




Edzson Co. for Approval of a New Rider and Rews;on of an Existing Rider PUCO No. 10-176-
 EL- ATA (Commrssron 8 Flnding and Order Mar. 3, 2010 (*Mar. 2010 Order”) p 1).
Two legislative events prec1p1tated the discontinuation of the special rates and the gradual

elimination of the discounts enjoyed by these customers. In 1999 the General Assembly passed

amended Senate B111 No. 3, which restructured Ohio’s reta.il electric 1ndustry and required a five-

year freeze of tates for electncity 1d: After the rate freeze expired in January 20086, the
Commission o'rde'red that, as of Janua‘r‘y 1, 2007, the all electric rates would no longer be
avaliable £0 new customers or new premrses Id. In 2008, the G'ener'al Assernbiy pass‘ed
'add"iti'onal maj or 1eg1siation affecttng Oth $ electric 1ndustry In Senate Blil 221, the General
Assembly established a state policy to encourage energy efﬁcrency and conservation and set
aggressrve alternative energy and energy efﬁmency benchmarks for Ohio S electr1c utihties

| Bécause the all electric rates promoted higher electriclty consumption at below cost,
| these rates .ran counter to state policies established in Senate Bill 221, especraily policies to

proinote-c_onservation and energy efﬁc1ency. As-aresult, as part of the Companies’ 2008

Tlectric Security Plan (“ESP”), filed pursuant to Senate Bill 221, the Comumnission authorized the

discontinuation of the then-current rate structure, while retaining discounts for all electric.
customers, Numerous res‘idential_'rate schedules, including the all electric rates, were
.consolidated into a singi'e residenti'al rate schedule for CEI and for Ohio Edison. See Mar. 2010
Order_,..p'p. 1-2. To ease the fransition away from the special rates, the COmpanies estabiislied,
with Commission approVai credits for certain customers who previously had been receiving
“service under the ail electric rates.. Id at p- 2. |

During the winter heating season of 2009 2010, notw1thstand1ng that they continued

receiving discounts on their electricity, customers who had _prevrously received service under all




electrlc rates began to complam about increases in thelr bills. In response on March 3,2010,a
proceedlng was 1mt1ated at the Comrmssmn referred to as Case No. 10 176 EL-ATA In that
case, the _Commls'smn issued an order dlre_etmg the Companies to file tarlff_s that implemented an _ .
additional eredit for these customers to .p‘rovide "‘ihter'im rate relief for all electric residentiai
cusfomer‘s of FirstEnergy.;’ In re Application of Ohio Edison Co., The C!e‘vef_and Electric
Illuminating Co., and The Toledo Edisc_m cé. for Approval bfa'Ne'w_ Rider and Revisfon: of an
Existing Rider, PUCO No,. 10-17.6-EL-ATA-.(C0mmission’s Opinion and Order, May 25, 20.1 1
.(“Méy 201 1 Ofdef’_’j; p.4). As aresult, rhdst electﬁc heating custoiners received bill credits so
eha't. the discount they receii}ed relative to other residential customers’ rates was the same as or
' 'grea_t"er than the discount thaf existed i 2008, |

In Case No. 10-176-EL-ATA, the Clor.n-_mi‘s'sion'also held:rium'e‘ifous publ'ic‘ hearings. In .
enneunei'ﬁg.ihese hee'rings, the’Commiseien epeciﬁé'ally recﬁies-ted customers a‘p‘pea;r'. and._e‘resen't |
: any evidetice-of testimony that the Compaxﬁ'es :'ﬁiade-promiees or'eﬁtered into contracts re garding
the special discounted rates, th'e same issue faised in Plaintiffs’ complaint. |

Further, in February 201 1,_the C.Ommissio'n conducted a five-day evidentiary hearing. At
that hearing, several partieé, including the Ohio Office of Consumers’ Counsel (“OCC™), alleged
that CEI and Ohio Edison had breached contracts with customers for discounted rates or
otherwise made misfeﬁresentations in marketing materials. |

On M‘ay 25,2011, the Coihi’nission issued its opinion in Case No. 10-176-EL—ATA. The
- Commission ordered that the phase-out of the previously ordered diseount extend over an eight-
year period for most customers who previously had received service under an all electric rate.
See May 2011 Crder, at pp. 8; 20. However, the COmmission -also ordered that the two other

discounts being provided to electric heating customers be continued without change.




Notably, in its May 25, 2011 Order, the Commission addressed the allegations that the

Companies had made false promises and engaged in improper matketing to customers — the same

‘allegations in Plaintiffs’ 'Cbmplain‘t. The 'Cofnmiss‘-idn detetmined that CEI and Ohio Edison h‘éd
not.acted ilﬁpropeﬂy. The COrﬁmiS$ion held that, Wlth reg’a‘rd'to “Cleﬁr’ns that the Compaﬁies |
unfairly and deceptively jéntiCed' residential custorriers and housing developers to commit fo
electric heating before the Companies aband'o‘néd._s'upport fo‘r favorable rate treatment, . . . the.

evidence demonstrates that discounts for electric heating customers have never been eliminated

" and that electric Heating customers have always received a minimum of two discounts.” Id. at p.

23 | I_ndeed, the Commission observed tﬁat the evidence “does not demdnstrate hov? electric
h‘eating. cuétomers_haffe- been misled by FirstEnérgy3 when these__cuétbnie_r_s hﬁVe always received
a sigﬁiﬁcantsd_iscoﬁnt on the rates paid by standard service offer cu‘stom.ers..” Id.
: B. Procedural History |
1. | The Court of Common Plegs Decision

"On February 16, 2010, Plaintiffs ﬁled suit in the Coutt of Common Pleas for Geauga
COilht'y._ As_noted; Plaintiffs’ Complairi;t’_ aﬂég’_ed, among bther thingé, bféach _6f contract and
: fraﬁdulent -ihduc'eine‘nt- againét the Compar.lies.re.garding the elimination of_ tﬁe_special "ra{es. 4
Piailitiffs.’. gontract claim :alleges'that the Companies ente‘fed into an oral contract because the
?1ajﬁtiffs 'ré‘Ceived an “unlimited Ipr‘om'i'se” that they would receive the discounted rates
indefinitely. (Compl. § 4.) Plaintiffs’ fraud claim similarly alleges that the Compa_nies'misled

them by promising that they would receive the discounted rates indefinitely. (See id. q 49.)

3 The referénce to “FirstEnergy” was. to FirstEnergy Corp.’s Ohio electric utilities, i.e., CEI, Ohio Edison
and Toledo Edison. : . :

* The Complaint also included claims for declaratory and injunctive belief.




Pursuant to Rule 12(B)(1) of the Oh10 Rules of Civil Procedure, the Companies moved to
dismiss for lack of subject matter _]U.I‘lSdlCthIl because Plamuffs ¢laims all involved the questlon
of the rate fo which they claimed they were entitled, and a court of common pleas does not have
jurisdiction to hear a rate dispute. |
The triel court properly grahted the Companies’ ulotion to dismiss, holding that under
Ohio law a court. of common pleas does not have )unsdlc‘uon to hear arate dispute 1n1t1ated by
customers agamst utility compames (See Order of Geauga Cty C P (Sept. 7, 2010) (“9/7/2010
Ordet”) at p; 3; Appx.27.) The 00urt held that “the Plaintiffs’ 'clalr‘ns are not pure contra_ct or
pute tort” and that Plaintiffs’ arguments. “while thorough, creatlve and imaginative, cannot
survive apphcatlon” of the test estabhshed in Allstate Ins. Co. v. Cleveland Elec. Illummanug
Co., 119-Ohio St. 3d 301, 2008-Ohio-3917 —e.g., whether the expertlse of the Comrission was
' requtred because “[t]he’ dxspute between the Compames and the plalntlffs is over the rate
incredses.” Td. at pp. 5+6; Appx. 29-30. The trial court further held that, pursuant to Revised
Code Section 4905.26, the Commission is the proper forum for such dl'spute-s_: “Courts should
not be dissuaded from finding a claim to be within the exclusive jurisdiction of the Commission
simply because it is cloaked in terms of breach of contract or tort.” 1d. at 5; Appx. 29.
" On November 10, 2010 | the Comr’ni’ssion-,-i.n Case No 10*176&EL7_ATA, subs_e'quently
agreed w1th the trlal cotrt’s dec1510n - | |
[TThe Geauga County Court of Common Pleas has 1ssued a decisioni
holding that it lacks jurisdiction over allegations pertaining to the
Companies’ rate and marketing practices. The Commission agrees with

the Cout ... [tJhe Commission will exercise our jurisdiction over
FirstEnergy s rate and marketing practices ..

' See Inre Application of Ohio Edison Co., The Cleveland Eleciric Murinating Co., and The

Toledo Edison Co. for Appréval of a New Rider and Revision of an Existing Rider, PUCO No.

10-176-FL-ATA-(Fifth Entry on-Rehearing, Nov.-10, 2010,.p..5). ..

-8-



2. The Court of Appeals Dec1smn
The Court of Appeals addressed Plaintiffs> breach of contract clann which allegedly
.oceur.red as “as a result of the eompaﬁies’_ tennifnatloﬁ'ef the diseduht progratn,” and Pla1nt1ffs-’ _
fraud clalm fof allegedly “lndueing appell'ants o purchase-elecfflcal heating systers by
_ hiisrepreseﬁting that they would permanently be provided with discounted rates.” DiFranco at 44,
Appx. 3-4. The Court of Appeals upheld the trial court’s dismissal of Plaintiffe’ contract claim.
The‘Cour‘l of Appeals 'obs:erved 'thaf “[w]hile appe‘llants argue thei‘r‘ ccn‘tr'a'ct claims ... are hased
on the compames alleged breach of a pronnse to charge a discounted rate, the essence of these -
clalms is that the rate approved by the Comimission and unposed by the compames after the all-
electr1c program was ehmmated was uiijust, unreasonable or unlawful » DiFranco at §54; Appx
1_7.' Therefor‘e, “the trial did not err in finding such claims a’re within the l’UCO’s exclusive
jdris’dic‘tio'n-.” Id. ._Fuﬂ_he'r, “in order for a claim to be propetly considered .as 4 pure cohtract |
claim, 'the contract at is‘sae must be completely unrelated to the utility’s service or rates.” 1d. at
q56; Appx 18. Bit, “the subject matter of the alleged prormse is the rateto be charged the
customers.” Id (emphas1s original). The Court of Appeals thus agreed with the trial court that
.only the Commlssuon and not a eourt of common pleas, had Jur1sd1et1on to hear Plaintiffs’
contract claim.
In contrast, the Court of Appeals reversed the di‘smissal of ?lamtiffs’ f_r'aud claim,

providing minimal reasoning for this decision. _The Courl of A'ppeals 'simp_l"y stated, “IBlecause

fraud is a civil action that existed at common law in Ohio.and [P_lain’_ciffs] Eal'leg'ed a fraud claim in
their complaint,” a court of common pleas had jutisdiction to hear it. 1d. at 155; Appx. 17-18.
The Court of Appeals believed that this was so even though “the trial_ court did not err in

dismissing appellants’ claim for injunction as it relates to the fraud claim since this would




r‘equiré a -dete‘rmiﬁation of thé proper fate to be charged.;’ Id. (emphasis éldd_ed). The Court of

Appeals stated the Commission’s expertise would not be necessary to address Plai-ntiff" s fraud

c1éim. 1d. at 158; Appx. 19-20. The Court of Appeal_s’ never sta‘t‘ed_, however, why this was trué.
_Further, the Court 6f Appeals cursotily foun'd'fh’at “since [tﬁe fraud] ci_aim_will requiré appellants
to prove that, When they made the alle'ged. p;ﬁ"rxlise, the companies rrﬁ’s_re’pre*se‘nted their p‘r‘e.ser.lt
state of mind in that they had no iﬁtention of performing the pfomise.”_ Id. at 959; Appx. 19;2'0'. .
Thué; the Coﬁrt_ of Ap_péals r’éasoned, Plamti_ffs; fra;ﬁd clé.im sor’nchow fell oﬁtsidg lolf ﬁ practice
normally autﬁorized by a utility. Id. Based on the foregoing, the Coﬁrt of App'eal‘é held that the -
trial court héd jurisdiction to hear the Ifraud claim and reversed arid remanded it accordingly. |
.I'II. ARGUMENT IN .SUPPORT OF PRO'POS1TION OF LAW |

| 'Pr’otjosition of Law: No rﬁ'att'e‘r hoﬁf they are labéled, claims challenging the

propriety of rates 10 be charged to utility custorners are subject to the exclusive
jurisdiction of the Public Utilities Commission of Ohio. g

Pursuant to settled law; the Commission has exclusive jurisdiction with regard to any
_igsue involving the rates utilities charge their customers. As this Court explained in Kazmaier:
The General Assembly has created a broad and comprehensive statutory
scheme for regulating the business activities of public utilities. R:C. Tifle 49 sets

forth a detailed statutory framework for the regulation of utility service and the
fixation of rates charged by public utilifies to their customers. ... The General
Assembly has provided a rather specific procedure by which customers may
challenge rates or charges of a public ufility that are “in any respect” unjust,
uniteasonable, or unlawful, and has designated the commission as the appropriate
forum before which such claims are to be heard. o

61 Ohio St. 3d at 150-151. This Court further held that “the commission has been granted
" exclusive jurisdiction to hear and determine matters which are in essence rate and'service'
oriented.” Id. at 153-154. Disputes between a utility and its customers involving rates thus

unguestionably fall within the exclusive jurisdiction of the Commission.

-10-



To be sure, Ohto jurisprudence pemmts a plamtlff to prosecute a “pure tort” 'ela'irh agai-nst'.
a utility in a court of common pleas. See,e.g., lehgan v. Ohio Bell Tel Co. (1978) 56 Ohio St.
-2d l9l 195 Nonetheless “the mere fact” that a llttgant “cast its allegations in the underlying
- caseto sound in tort is msufﬁment to confer ]urtsdlcuon upon the common pleas court.” State _é'x'_
rel. Columbia Gas of Chio, Inc. v. Henson, 102 Ohio St. 3d 349, 2004*—0h10-3208, at 1]19. The _
Henson court subsequently held that plamuff’ s tortious 1nterference clalm agamst a utlhty was
service- related and could not be heard by a court of eommon pleas. Id. at 1{20
Recently, in Hull V. Columbta Gas of Ohto 110 Ohio St. 3d 96 2006-Ohio-3666, at ‘ﬂ39 -
this Court reversmg a Court of Appeals deelswn holding that a customer’s- breach of contract
lclatm agamst a ratural gas utlllty could be brought in a couit of common pleas stated, “A pure
._COhtract case is one having nothlng to do with the ut111ty 8 serv1ee or rates,’ > and held that the
c-lalm rel-ate‘d to the rate he was to be charged.and thus was subject to the Commlssmn s
jurisdiction. Id. at §34. |
| A “pure toit” ease is hke\mse ‘one havmg hothmg to do w1th setvice or rates.” ‘Indeed, in
State ex rel The Illuminating Co. v. Cuyahoga Court of Common Pleas, 97 Ohio St. 3d 69,
| _ 2002 Ohio- 53 12, at 1[1[24 -26,a case dec1ded pr1or to Hull, this Court held that plaintiff predleated
its fraud allegattons on Vtolattons of Section 4903. 22 of the Ohio Revised Code 1nvolv1ng unjust
service and billing. T herefore those claims were within the excluswe Jurtsdwtton of the
.C(')mmtssmn See, e.g., Suleiman v. Ohio Edison (Mahomng Cty. 2001), 146 Ohio App 3d 41,
46-47 (a fraudulent billing claim held to be W1th1n the exclustve JLlI‘lSdlCthIl of the Commission
because a claim about “[a] eustomer bemg charged a higher rate than authorized by the rate

schedule is within the exclusive jurisdiction of PUCO”).

-11-



Mote reoently,-in Allstate Ins. Co. v. Cleveland Elec. lluminating Co., 119 Ohio St. 3d

301, 2008-Ohio-3917, at 12, this C.oun established a two-pronged test to determine whether a
tnal court has Jur1sd1otlon over a tort allegedly committed by & ut111ty “First, is. PUCO’
adm1n1strat1ve expertise requ1red to resolve the issue in the d1spute‘? Second does the act
complamed of constltute a practlce normally authiorized by a- ut111ty’? . | If the answer to-either
guestion is in the negative, the claim is not w1th1n the PUCO’s excluslve Jur1sd1ct1on ” 1d.

| The appellate court’s analysis of the fraud claim ignored these author1t1es.' Indeed, that
court’s rellance' on'lauthority unidet Ohio Constitution Article IV and its-cit‘ation' to general
comrnon pleas ]unsdwtlon under Rev1sed Code Sect1on 2305 01 and its observat1on that the
fraud clalm must be heard becauSe it ex1sted at cornmon law m1ss the pomt completely Here,
fOIIOVdng. Hull, Plaintiffs’ frand claim carindt be said to have ¢ nothlng to 'do with rates or |
service.” Plalntiffs expresslyl allege that “Defendants agreed to 'p_rovide ah all electric home
d.is.count in consideration of Plaintlffs equipping their homes with all electric heating systems
zmdﬁmhmww?(Cdmiﬂli)Tm#ﬂﬁamm”m&ﬂahomadﬁaﬂMﬁﬁhﬂmebrdaﬂm'
service. “Defendants placed no titne limitations on their agreements, co'w:/enant's;. p"ro'mi.ses_ and
inducements as to the all electric hotnes pfog‘ram ” (ld. q 1'7.) The agreernents a'nd promis'es
referenced here refer to alleged agreements and promises related to a discounted rate for
e@mwPMMMMMMMﬁmMMWm&mm%mm%MMMmMﬂ
18) “Defendants, by and through their agents d1str1butors representatwes or employees
represented that the ‘all electric home program would be ‘permanent’ or unl1mlted as to t1me or
would be perpetual as 10ng as the home'owner_s maintained theit' 'eile'ctrio nsage.” (Id. 1 19.)
Defendants “induced” plaintiffs to buy all electric homes and/or to continue using electric
appliances by “maintain[ing} and providfing] to Plaintiffs and others similarly situated.discounts

<12-



until May, 2009.” (1d. g 21 ) These alleganons ‘which form the bas1s for the contract and fraud
claims alike, are that the Plaintiffs were prormsed a certain rate. The Court of Appeals correctly
held that the contract elalm was sub_]ect to the Comnnssmn s excluswe Jurlsdlctlon It wrongly
held that the fraud clalm was not and pr0v1ded little rationale why the two claims could be
treated differently since they were both based upon the same alleged facts.
Demonstrating th'at the promises upon which the co"ntract and fr‘aud clai‘ms are based are

~ identical, the Complamt repeatedly refers to “agreernents mlsrepresentatlons and’ fraudulent

1nducernents” together (See, e.g., id. g 10,16, 17, 18, 29, 30 31 J The fraud count alleges that-

the Compam‘es “falsely represented to Plaintiffs . . . that if they inaintained all electric homes . ..

Defendants would permanently include them as all electric h‘o'rne ...atareduced rate.” (Id. §
| 49). Both claims are based upon the same pror'nise, i e., that Plaintiffs _Would receive discounted

rates for 'electrie- servic’e indeﬁnitely. |

P.Iai’ntiffs have'alleg“e'd that the _Companies.,'mi‘sled thein ahont_ fhie rates the Companie‘s

 would charge. (See Co'rn'pl. q49.) Plaintiffs’ damages ostensibly %&omd tequire calculating the
difference between the rates that Plaintiffs paid and the rates that Plaintiffs believe that they were
pro_'rnised. ‘Thus, Plai_ntiffs’_ fraud c_l.aim is inescapably a claim about rates. Pursuant to this
Court’s precedents, Plaintiffs’ fraud claim falls un'd'e'r the excl'uéiv‘e jnri's'diction of the
Comfnis‘sio‘n. See Kaém’aier, 61 Ohio St. 3d-at 151; State ex rel The Illuminating Co. v.
Cuyahoga Court of Common Pleas, 97 Ohio St. 3d 69, 2:00'2-'th0—53'1‘2.,_ at Y924-26; Suleiman,
146 Ohio App. 3d at 46-47. In fact, the Comrnfss.ion, in Case Ne. 10-176-EL-ATA, heard
testimony and ruled upon the same claims as those raised in Plaintiffs’ complaint.
| The decision below al.so fails to apply the Allstate test propetly to Plaintiffs’ fraud claim,

In analyzing the first prong of the Allstate test, the Court held that, for all claims but the fraud

13-



claim, the Commission’s administrative exp‘értise would be required to determine “whether
appellants were promised rates that were in violation of the PUCO-approved tariffs or were not.
authorized by the PUCO,” and the amount of the o_{ier'c'ha;rge. DiFrancoat§ 58, Appx..19. The
Couirt further held, without explanation, _tha_t “[s]uch would not be the case, however, with
" respect to appellants’ fraud claim.” Id. Because the same promise is the basis for all claims, if
the Cominission’s expertise is required for the contract claims, it is necessary to address the
fraud claim as well. Further, Plaintiffs al'lege that the Companies misled them regarding the
' availability of all electric rates or discounts. The Comymission also has expettise of the accuracy
and proptiety of the marketing materials or statements that may have been made to customers,
See, e.g., OAC 4901:1-20-24(D). In fact, in Case No. 10-176-FL-ATA, the Cotnpaniés’
maiketing of the all electric rates was specifically investigated. See May 2011 Order at 22-23.
The Court of Appeals also drew an incorrect distinction regarding the second Allstate

factor, whether the acts complained of constitute a practice riormally authorized by the ﬁtility:

[TThe act that is actually being challenged by appellants with respect to:

their contract claims is the imposition of the higher rate following the

climination of the all-electric program. It should be obvious that charging

4 customer based on rates approved by the PUCO is a practice normally

authorized by the utility. However, such is not the casc with respectto

appellants’ fraud claim since such claim will require appellants to prove

that, when they made the alleged promise, the companies misrepresented

their present state of mind in that they had no iritention of performing the |

promise. [DiFranco aty 59, AppX. 19-20.]

The Court of Appeals’ distinction is incorrect. There is no difference between the alleged

promise that forms the basis of Plaintiffs’ contract claim and the promise or representation upon
which the fraud claim'is based. Both relate to an alleged promise that Plaintiffs would receive a

discounted rate and would have such a rate indefinitely. The Court of Appeals appeared to

recognize this in affirming dismissal of the claim for injunctive relief: “With regard to the

request-for -i-njﬁﬁetive—rel—i'eﬁthe-tnial_court_dianI.__err__in_d_i_sm_is_s_i_llg__?lppellants’ claim for

14-



injuhc'ti'on aS i_t relates _tb their fraud clai=m .'sir.lce. this Would.require a defeﬁninﬁtiori of the proper
| rate to be charged.” DiFranco at § 55,. Appx. 18. The same logic must apply to the fraud claim
itSelf; It is based upon an alleged promise that Plaintiffs would be charged ail electric rates; the
* same basis as the contract cl_ziim'. Here, the Allstate test estab_lishes that Plain'tiffsf tort cléirﬁ falls
under the exclusive jurisdiction of _the"COtﬁfhiSSioﬁ: and cé_rmot be he_:é,rd in é court of common
p.leas._ | | | |
| V. C,()‘NCLUSK)’N.

For tﬁe f(jre.g';oing teasons, this Court should grant jurisdiction to review the decision of
the Eleventh District Court of Appeals Geauga County.
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STATE OF OHIO “) | THE COURT OF APPEALS

o5y, J38 | -
COUNTY OF GEAUGA fg,{,se;?,, 20”' ~ ELEVENTH DISTRICT

CARL DIFRANGO, ¢t al., v JUDGMENT ENTRY

Plaintiffs-Appeilants, R

| | . CASE NO. 2010-G-2990

-VS- C _ .
FIRST ENERGY, ot

Defendants—Appellees.

- For the reasons stated in the opinion of this court, it is the ;ud‘g'me'nt ahd

order of this court that. the judgment of the. Gealiga County Court of Common

' Pieas is. affi rmed in part and reversed n part and thls‘ case ts remanded for

- further proceedmgs consistent with’ the oplmon

“Costs to be taxed against the parties equally

On September 20, 2011, co-counsel for appellanta Timothy J. Grendell,”

mo‘ved fo wuthdraw as caunsel mstamf,r and requested 30 aays for appc..amu W

secure additlonal co-counsel The motion to wnthdraw Is hereby gramed ine

-request for. 30 days to sécure additlonel co-counsel 1s denled as moot.

PRE‘B!BTNG JlfIDBE TIMOTHY P CANNDN
FORTHE COURT

B
=iF

;3 _//'5 7 / éppx'l |
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FILED
INCOURTOFAPPENS - . -
0CT 21 20 IN THE COURT OF APPEALS

CENSEMGMNSK  ELEVENTH APPELLATE DISTRICT

o GEAUGA COUNTY, OHIO
CARL DIFRANCO, et al., : OPINION
Plaintiffs-Appellants, : - o _
i ) CASE NO. 2010-(5-2890
EIRST ENERGY, et al., | ;

'D_efe’hd’ant‘s‘-Aﬁp'elle_es.' :

" evil Appeal from the Court of Common Pleas, Gase No. 10 M 000164.
Q-Jﬁdgmeﬁt-: Affiimed in pait, reversed in-part, and rem‘andéd.‘ L
Timothy J. Grendell; Grendell & Simon Co., LP.A, 6640 Harris Road, Brosdview
Helghts, OH 44147 and Michael E. Gilb, 7547 Central Parke Boulevard, P.O. Box 773,

Mason, OH 45050 (For Plalntiffs-Appellants). - | |
David A. Kutik and Jeffrey W. Saks, Jones Day, North Point, o1 Lakeside Avenus,
Cleveland, OH 44114; and Dougias R. Cole and Grant W, Gatber, Jones Day, 325
John H. McConnell Boulevard, Suite 600, Columbus, OH 43215-2873 (For
Defendants-Appeliees). ‘ '

" TIMOTHY P. CANNON, P.J.
(g1} Appellants, Cari DiFranco and other named residents of northeast Ohio,
appeal-the judgment of the-GeaugaVCo.un't‘y Court of Common P!éés dismissing their
 complaint for declaratory and other refief against appeuées; First Energy, c'rej-.}e:ahd "
Elostric llurinating Company, and Otilo Edison Company (‘the companies”), for fack of |

‘subject matter jurisdictioh. At issue is whether appeliants' complaint represents a

Appx. 2
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challenge to the rate they were charged by the companies for electrical servioé and is
therefore within the exclusive Junsdlctlon of the Public Utilities Commission of Ohio
(‘PUCO"). Forthe reasons that follow we affirm In part reverse in part, and remand.
92} Appellants filed this action against the companies, which are public utilities
.providlng eleciricity in Ohlo, Appe!lants atleged they represent @ class of slmliarly-
situated indlvidua!s and requested alass action status fof their lawsuit
{1[3} In their complaint, sppellants who are ramdentlal oustomers of the
'c‘o'mpame‘e. alleged that, dunng the last 40 years, the companles estabhshed the “all- -
electnc program® with the approval of the PUCO, Pursuant to this program, the
companies offered to charge them a discounted rate for electricity if they purchased all:
-eiectric homes or eduipped their homes with all—_electnc heating .system.s_ and
'_apphances Appellants dlleged the conipérnies. promsse"& to provide this discounted rate
to“them permanently as long a8 the_y continued to maintain a‘tlaeél'ectri.c ai:'ipli'anée's in
their homes, even if the PUGO@Iihiﬁate‘d the discounted rate. Aﬁp'eﬁ'amts allaged that,
_'ln axchange for this promlse, they purchased all’-eleotric' homes or electric heating
systems and other appliances, instead of natural gas or ou-operated apphances
A‘pp'allahts allsged the companies provided this discounted rate to them until May 2009,
whien the discount was terminated. Appeliants alleged that, due to the dlsconﬁn'uﬁtion
of the reduced rate, they have been damaged in that they are now required to pay a
nigher rate for slectricity ch'arged' to ofthier @'stome‘rs.
K4 In tﬁeir four-count cormplaint, appellénts ssserted claims for (1) declaratory
judgment;based on the parties’ alleged coniract, to require the companies to cdntinué

to charge appeliants the discounted rate for electrical service they paid prior to May

Appx. 3
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200’9 dn'd to require the companies td l"éﬁlnd all excess charges appellants paid; (2}
. breach of contract, as a result of the compames termlnatlon of the di‘ée‘oum pro‘;g‘ra"m;
'_ (3) fraud, for inducing appellants to purchase elactrical -heating systems hy
mlsrepresentmg they would pennanenlly be provided with discounted rates. and (4) an "
junctlon based on appellees alleged breach . of contract. and fraud to prevent the
. comp‘anles from chairging appellants more than the discounted fate,
. (95) In response the compames filed & motlon to dlsmlss the complaint for fack
-of subject matterjunsdlctlon, pursuam to Civ.R. 12(3)(1) They argued that this case is
within the exclusive jurisdiction of the PUCO becauae. in offect, .it represents a
challenge to 'the_réte charged by utilities, which the PUCO has exclusive jurisdiction to
address. | | |
{96} In their brief in opposition, appeflants argued that the PUCO does rlot
have jurisdlctlan of thelr claims. They argued that this casse does not represerit a
~ challenge to the rate charged by the coiripanies, but rather presents a “pure confract”
clairh-and a “pure tort” clalm. which are not wnhin the PUCO's jurisd“i’ctlo.n. In support of
their contracf clalm. appellants argued thé companies breached their promise to charge
appellants the diacounted rate. In support of thelr lort claim, they maintained: lhat the
~companies fraudulently mduced them to enter the all-efectric program by
mlsrepresentlng the rate appeliants would be charged N
{47y The factual history that follows Is derived from the evidentlary materials
subm:l:ted by the parlles in their filings conceming the oompanles motion to dismiss,
including various rate schedules approved by the PUCO and orders entored by that

agency. Beginning in the early 1970s, the PUCO approved discounted rates fo_r
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electricity for residential customers using electricity as their sole source of energy:
These rates remai'ned.in effect until the end of 2008. |
- {48} In 2008, the Generat Assembly enacted Senate Bill 221, which
established a statemde pohcy encouragmg energy eﬁ[ciancy and congervation.
Because the discount to all-e!ectnc users In effect for some 40 years encouraged
increased usage by charglng a |ower rate for electricity, the companles determined the
discou‘nt conflicted with thig change in state policy. As a result, in- January 2008, the
| companies filed, and the PUCQO approved a tariff that consclidated the different
' resadenhal rates then in effect, including the all-electnc rata, into one res[dentlal rate
beglnnlng in May 200@. The effeci of such request was to terminate the dtscounted rate :
| '_foi' 'allseiectnc users and to requlre those users to pay the same rate charged to the
companies’ other custemers. At the same tlme the companles requested, and the
- PUCO appro\re'd, credits to the all-eloctric customers in order fo mitigate the impact on
fhese customers of this consolidation. Thus, while the' PUCO spproved the rate
étructure thét aliminated the all-eleciric discount, thes_e customers continued to 'recgive
. discounts. 7
19} HoweVer despite the continued discounts prcwlded to the a}l—electnc
ugers, durlng the winter of 2009- 2010 soveral of these customers comp%amed about
increases in their bllls. In response to thiese complamts on February 12, 2010, the
companies filed an appiication for approval of new tariffs with the PUCO, being case
No. _10-176-EL-ATA (the PUCO case"), aimed at limifing the amount of bill increases
for thelr all-electric customers. Four days later, on February 16, 2010, appeliants filed

their complaint in the trial court.
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{10} On March 3 2010 the PUCO entered a ﬂndrng and order in the PUCO
case, in Whlch it found that until such trme as the [PUCO] determines the best long-
farm seluuon to this issue rate rellef should be given to the all-electnc residentlal
customers To that end, the PUCQ ordered the companies to file tariffs for these
customers that would provide bill impacts commensurate with the companies
Deoember 31, 2008 charges for ther prior to the elrminatlon of the discount. The
comparﬂes responded to the PUCQ's. order on March 17, 2010, by fi lrng new tar:ffs-
designed to restore the discounts. It Is undlsputed that the all-electrlc custorhers are.
now receiving a discount that is the same as or greater than the discourit that existed in
December 2008, before the d:scount was tennlnated

{411} -On September? 2010, the tnal court inadeta:led eeven—page Judgment

* gntry-granted the companies' motion to dlsmiss The oourf noted that, pursuant to R.C.
4905 28, the PUCO has exctu‘sive jurisdictlon to determme caaes against public utilities,
such as the compan:es. elarmlng that any rate ar charge “is in any réspect, unjust,
unreasonable or in violation of la‘w.-" The court further noted that._whlle the PUCO's
jurisdiction Is broad and exl:ensrve ‘claims characterized as pure contract or pure fort,
whrch have nothing lo do with rates or service, are excluded from the PUCQ's -
jurisdiction.  After descr[bmg the tests adopted by the Supreme Court of Ghro fo
determine whether a clalm is a pure contract or a pure tort clalm, the trial court found

{q12} “The dispute befween the Compames and-the piaintiffs is over the rate
increases. There is ho separate rate ‘contract’ between the utillty and ihe plaintrﬁs The
contract is set by the fariff, not by agreament. The rate of a public utility is determined

by PUCO, net by bargaining between the utility and customers.”

Appx. 6
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[113} Finally, the couft noted t'hat..b'y its r.u'Iing'. appéll'aritc were riot [6ft without s
ramedy because their claims can be determined by mé'PUCO-- and the "SUp_ﬁame Court
of Ohiio, which has jurlsdictlon to rcvuew ‘decisions of the PUCO

'1{14} Subsequent tothe trlal court’s ruling, the PUCO, in its November 10, 2010
F’iffﬁ' 'Orde‘r on Rehearing entared ih the: PUCO case, stated |t agreed with the frial _

: court's finding that the PUCO has junsdlction over appel!ants claims that they were
proinised rates that are in violation of PUCO-approved tarrffs or that were not authotized
by the PUCO. The PUCO stated it will exorcise ]unsdicﬁon ovar the ccmpames rates'

| _'and marketmg pracﬂoes and that the parties may conduct discoVery regarding these

' 'issues and present evidence at upcoming hearings In October and November 2010

: the PUCO held six pubhc hearings regarding the all-electric rates _

{1[15] Appellants appeal the tridl court's judgment, asserting four assignmeaots of
error, Because appellants’ first and fcu:th agsignied eftors are related, we shall
consider them together. Thay allege: _ _

| {16} °{1.] The common pleas court erred when lt ruled that it !acked junsdictlon '
to. adjudlcate homeowhers' breach of contract and tort claims -agaihst Flrat Energy
~based on Flrst Energys unllaterai breach of F!rst Energy's promises, covenants and
rapresentations that i consideration of homeowners’ agreement to purchdse of |
maiﬁtain- ail—electric homes, homeowners would be Included In First Energy's all-slectric
home discount program. |
- {17y “i4.] The lower court ered by ruling that homeowners' clalms based on
- First Ene'rgy’s preach of its pre-delivery promises and reliance ar promlssory estoppel

are not pure contract or tort.”

Appx. 7
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{1{18}. Appellants argue t_he'tﬁa'i court efred In finding th‘elf claims were ot pure
contract and pure fort claims and that it conaeqUenﬂy tacked subject matter jurisdiction
6] addrﬁ‘s thert. _ |

w19 Subject matter jurisdiction Is the power conferred upan -a court, either by
constitutional provua:ons of by statute, to deolde a particuiar matter or Isaue on its
.mems State &x. rel Jones V. Suster (1998), 84 Ohlo 5t.3d 70, 76. A motlon to disrniss
for-tack of aub}ect mistter junsdxction :s made pursuant to Civ.R.. 12(8)(1) and “[thhe
standard of review for & dismlssal’ pursuant to Civ. R 12(8)(1) is whether any causa of
acuon cogmzable by the forum has been raised in the oomplaint " Stats éx rel. Bush v.
Spurfock (1989), 42 Ohlo St Sd 77, 80. (Citations o‘mitted.) This 'c‘ourt has held:

(20} *[in datermmmg whether the pialntlﬁ has alleged a cause: of action
sufficient to withstand a Civ.R: 12(8)(1) motlon to dlsrniss the trial court i8 not confined:
to the allegations of the complaint and it may consnder materlal pertinent: to such inquiry
without converhng the motion into one for summary ;udgme‘nt‘ " Kinder v. Zuzak 11th
D’ist. No. 2008-L-167, 2008-Ohio-3793, at 10, quoting McHenry v. lndus Comm of
Ohio (1990), 68 Ohio App.3d 66, 62, citing Southgate Dev. Corp. v, Columnbia Gas
Transm. Corp. (1978), 48 Ohlo St.2d 211, parag'r'aph one of the syllabus. o

{521} Furthar. in ruling en a Giv.R. 12(3)(1) motion, the court is not reqmred to -
ta‘f(é the a!leg‘atlons in the complamt at face value. N. Central Local: Edn. Assn. v. N,
Central Local School Dist. Bd. of Edn. (Oct 2, 1996) gth Dist. No. BGCAOOH 1996
Ohio App. LEXIS 4349, *3. "INJo presumptive truthfulness attaches to plalntsff’s
ail‘egahons[ 17" Id., quoting Morlensen v. First Fod, S. & L. Assn., 549 F.2d 884, 391

(C.A3, 1977). Further, we review an appeal of a dismissal for lack of subject matter
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_ ]urisdictibn under Civ.R. 12(B)(1) de novo. Washington Mut.'Bén‘k v. Boatloy, 10th Dist.
No. 06AP-1169, 2008-Ohio-1679, at 8. | |
(€22} The .SuPrerne Court of OhIO has on nurmerous occasions consudered'
whisther the PUCO; a8 cpposed fo Ohlo courts, has ;uriadrchon over claims of
customers aga"iﬁst Ohlo's public- utilities.
mzé} In Milligan v. Ohlo Bell Tel. Co. (1878), 56 Ohio $t.2d 191, the Supreme
Court of Ohilo held: |
(424} “A Court of Common Pleas s wlthout-jurisdiétion t'o‘ hs’at‘r a claim alleging
that a utility has violated R C. 4905.22 by chargmg an unjust and unreasonable rate =+
‘é-iﬁ;ée such matters 'are within the exclusive junsd!ctlon of the Publlc Utilitles
-Cﬁrﬁrﬁis'"sion. b _ _ |
{928 “A Couit of Common Pleas has jurisdiction pursuant to R.C. 2305.01 fo
hear a properly stated claim alleging ‘an ivasion of privacy brought against a utility.” Id
af paragraphs two and three of the syllabus
(26} In explalning paragraph three of lts syllabus, the Milligan Court statéd:
7 "n New Bremen v. Pub. UtH, Comm. (1921), 103 Ohio 5t. 23, at pages 30-
31, this. court noted that the commission has no power 1o Judicially ascertain and
determine legal ri'ghfs and labilities, 'sihce such p'awer' has been vested inh the courts by
the Géneral Assembly pursuant to Article v of the Ohio Consfitution. Thus, ciaims
~ gounding in contract or tort have been rega‘rded as reviewable in the Court of Common
Fleas, although brought against corporations SL(bjBCf to the au’thonty of the co‘mmissm'n
See State ex rel, Dayton Power & Light Co. v. Rfley (1973), 53 Ohio St 2d 168 169»
170: Richand A. Began, D., lic., v. Ohlo Bell Tel, Co. (1878), 64 Ohlo St2d 147.
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{W} ““Whereas the right of privacy has been recognized as a legal right existing
at k'cor‘nmon law in this state, see Housh v. Peth (1956), 165 Ohlo St, 3’5. it follows that
ttie Court of Comman Pleas has subject—matter junsdlctlon pursuant o R, C 2305.01 to

| hear a compla;nt alleging a violation of this right by a utrl:ty The clarm of invasion of .
privacy confers power upon the court to hear the claum, and it is Incumbent for-it to do
g0 uniess the claim Is.alleged solely for the purpose of obtaintng jurlsdiction or Is whoity
insubstantial or frivolous. See Bfnderup v. Pathe Exchanga (1923), 263 U.8, 291, at
pages 305~308 Ouzts v. Maryland Nat. Ins. Co. (C.A9, 1872), 470 F.2d 790, 791."
Milligan, supra at 195.

{1[29} In Kazmiaier Supermarkat, ric. v. Toledo Edison Co: (1991), 61 Ohio St.3d
147, the Court conmdered a claim that the utlhty charged the customer an excesswe

-'__rate Before addressmg thm issue, the Couit provrded a pertlnent analysla of the
PUCO's jurisdlctlon. o8 follows: |

(430} "The Geneml Asseinbly has created a 1 broad and comprehenswe‘ stafutory

' scheme for regulating the business actlvrtues of publac utilities. R C. Title 49 sets forth a

| dstarled statutory frarnework for the regulation of utillty_ 's'érvice‘ and the_-ﬁxationnf rates
charged by public utlhttes fo thelr customers. As part of that scheme, the |egislamre
created the Public Utilities Commissron and ampowered it wtth broad authotity o
administer and enforoa the provisions of Titie 49. The commiss:on may fix, amend alter
or suspend rates charged by public utilities to their customers. R.C. 4909.15 and.
4909.16. E\rery public utility. [n Ohio s required to file, for commiseion review and

approval, tariff schedules that detall rates, charges and classifications for every service
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' offere&. R.C. 4805.30. And a utillty must charge rét"es that are In accordance with
tariffs approved by, and on fife with, the commission. R C. 4905 22,
(1{31} "The General Assemb!y has by statute pronouncad the public pollcy of the
| gtate that the broad and comptete control of public utifites shall be within the
edmtnistratme agency, the Publlc Uttiitiea Comrmsslon This court has racognlzed this
legislative mandate. '
| {432} “There I8 perhaps no- field of buginess aubject to greater atath'tory and-
| _ -gi:ve_r_ﬁmahta‘l control than that of the public utility. Thig is partioulaﬂy true of the rates of
a publlt: utility. Such rates are set and re'g‘ula‘ted by a geéneral statutory plai in which the
Public- Utiifties Commission is vested with the authority to deteﬁrtihe'rataé in the first
instahce, and ifn whioh the authanty to ravlew such rates is vested exclusively in-the
Supreme Court by Section 4903.12, Revised Code ™' ***
{433} “The Genersdl Assembly has pmwded a rather spedific procedure by which
custorners may challenge rates or charges of a public utmty that are ‘In any respect’
unth‘st unreasonable, or unlawfu! and has “designated the commlssron as the
appropriate forum before which such claims aré (0 ba heard. R. C 4905, 26 in this
regard, provides as follows
{34} “Upon oomplaint ln writing against any public utility by any person, firm, or
corporation, or upon the mttiatlve or complamt of the pubhc utilities GOmm[SSIOH‘ that any
rate, *** charge, *** or gervice *** is in any respect unjust unreasonable, “*~ or in
violatipn of law, = if it appears that reasanable grounds for [tha] comptamt are stated

the commission shall fix a time for hearing and shall notify complainants and the public
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utility thereof, and shall publish notice thereof in a newspaper of general circulation In
 each county in which complaint has arisen. et
_ {135} “Accordmgly, it is readily apparent that'.the Gen"eral AB‘SEmbI‘y has
_ provided for commission oversight of ﬁied tariffs mcludmg the n‘ght to adjudfoate
compla!nts mvalwng customer rates and services.  This court has - prewously had
'o‘ccaslon to discuss such authorlty of the commission. In Stats, ox ral. Northem Ohio
Ts! Co. v. Winter (1870), 23 Ohio St.2d 8, 0, it was stated:
{136} weer The General Assembly has enacted an entire chapter of the Revised
Code dealmg with public utilittes. requmng inter alia, adequate servuce, and providing
'for permissible rates and review: procedure Eg Rc 4905. 04 4905 08 4905 22,
490,231 and 4905381, Further, RC. 4005.28 provides a detalled procedure for fling
s‘ervice cbrr‘i‘piaints. ‘This com‘pmhensiVe scheme e‘_xpiess_e's the'.mt_entlon of the General
: Assemb!y {hat such powers were (o be vested sblel’y In the 'C'ommis_slbn. [Emphasis
~added by the Kazmaier Court. ] As this court sald in State, ex rel. Ohic Bell Telephone
Go. v Gourtof Common Ploas (1934), 120 Ofio S 553 at 857: | |
(37} “"The jurisdiction specifically conferred by statite upon the Public Utilities
“Commission over ‘public utilifies of the stats, includinig the reguiation of rates and the
anfon:ement of repaymerit of monsy coﬂacted ~ during the pendency of the
proceedmg =+ s so complete, comprehensrve and adsquate as to warrant the
nclus:oﬁ that it is ** exclusive,” ***" {Internal citatio:ns omitted; origlﬁal emphasis
removed; and emphasis added.) Kazma:er supra, at 150~152

{(38) In Kazmaier, the customer al!eged it was billed under the wrong rate

schedule; that the utility wrongfully ch‘ared a higher rate than that which was
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aﬁih"or'lz.bd und'er fﬁs tanﬁ and that it was consequently charged an excassive toé, Asa
- result, It dermanded relmbursement for any excess amount it paid plus Interest. The
cusiamier argued its claime were for breach of oontract and tort and therefore were
| wrthm the trial court's jurisdiction. The Supreme Count d:sagreed holding:- |

{439} “This type of claim Is one which by way of complalnt may bé ‘properly
raisad bofore the commission pursuant o R.C. 4906:26. The roct of the complamt s
that the rate imposed by Toledo Edlson was unreasonable and in violation of faw.
Although the allegations of the complamt seem fo sound in tort and contract law, |t must
not be. forgotten that the contract involved is the utility rate schedule. A dollar
determination of the amount of the rate pvercharge, if any, woufd require an analysis of
the -rate gtructure and various charges that wers m effect under each of the tariff
schedules durmg the period This proce"ss of raview and determ:natlon of any

- overcharges and of the duty of the utillty, under the circumstanoas, to disclose any .
lower rates available to the customer, is bast accompllshsd by the commission with its
expert staff technicians familiar with the utllty commission provisions.” Id. at 153,

{[40} In Stafe ex ml Ohfo Power Co. v. Harnishfeger (1980), 64 Ohié St.2d 9,

_ the Supreme Court of Ohio recognized an exception to the general rule of exclusivity of
PUCO }urisdlctlon pased on a contract ormrt claim The Court stat‘ed'

{q41} “Admrltedly. the power of the l'ublic Utllutles Commlssion grider the. '
leglslative scheme of RC Titie 49 is comprehensive and plenary (See, especnally. |
R.C. 490526 and 4"90531.} However, this does not mean that exclusive ong.-nal

| [Jurisdiction over all complaints of individuals against public utiiities Is lodged in the

commission.
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(Gaz) [C]ouﬂs of this state are available o suppllcants who have clalms
soundiry in C'ontract agalnst a comcratlon oommg under the authonty of the Public
Utihtnes Cpmmisslon “New Bremen V. Pub Ut Comm. (1921) 103 Oh:o St 23 o As
noted in New Bramen.-supra, at pages 30-31, [t]he public utflities cammfss:on Is in ho
sense a courl. It has no power to Judicially ascertaln and’ deterrmfna _!aga! n‘ghts and

: Iiab;l!ﬂes, or a:ﬂud:cate controvarsies between perﬁes as fo cbntract ﬁdfits or brbp‘eriy
rights.’ This court; also stated in Milligan v. Ohlo Bell Tel. Co. {1878), 56 Ohio St.2d
191 at page 195 thait 'claims soundmg in contract of tort have been regarded as
revneWabte in the Court of Common Pleas, aithough brought against corporatlons_

' sub]ect tO' the authority of the commission. *= .7 (lntermal CItatlons omitted and

: -emphasis added.) Hamfshfegen supra at 10.
{1[43} In Hull v, Columbia Gas of Ohfe, 110 Ohlo St 3d €6, 2008- Ohlo-3668 the

~ Supreme Court of Ohio addressed facts similar to those p"réserited- her'e Columbia
Gas,.a public utzllty and natural gas prowder established a program pursuant to which
fts ctstormiers could purchase gas from other natural gas Bupphers. wihile Columbia

| remained responsible for the: dalivory of the gas. “The PUCO approved tha tariff fi Ied by -
Columbia that included the Epec-lflcs of the program, mcludlng the rate to be charged.
After the supplter selected by the customer Energy Max, defaulted pursuant to the
program, Columbla tarminated the coniract and applied the defauit rate Included in the
tariff, The customer sued Columbia for the differenoe between Columbia's tariff rate
 and the fower confract rate based on his. oontract with Efiergy Max. The customer
argued his claim was a pure contract c1aim_ar_id so not subject to the PUCO's exclusive

jurisdiction. The Court disagreed, stating:
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{'\144} i "'[C]asting the a!legations in trie complalnt to sound In'tort or contract
is not sufficient to confer jurlsdiction upon a trial court® when the baslc claim Ia one that -
the oomrniss[on has exclusive }unadrction to resolve.’ [T]he dnspute in this case is
the antithesis of the pure confract case envisioned by the exceptlon to the PUCO's
| Junsdictlon A plire contract cass is one: hawng rmthrng to do wrth the utr!!ty’s serw'ce or
rates - suc.h as perhaps ) diapute betwee’n a public utrllty and one of ita employees ora-
"dlspUte.b'etWGen a public utihty and fts untfmm supplier This case involves only the
: rate.s charged by Columbia for natural-gas. ; '
(us) |
{446} “Despite Hull's attémpts to characterize it o_therWiae. his 'cléirn ag.ainst
' Co:lhrnbia'was that Cﬁlumbia'should*ha‘ve charged for the ria’tu_rél. gas supplied trs Hull at
the Energy Max contraict rate, vihich was Iower than the '_COIQm'r:ia 'iariff rate that
'Co[umbla in fact charged w Columbia is a public utlhty -, ,"'J\s'-'sr.n:hj Coluiribla was
and s subject to the regulatory junsdlction of the PUCO That regulation requrred
C'olu‘rnbia fo file FUCO—a‘pprcved tariffs containing rate schedules, obtgin approval of its
Customer. Choice prograrn and abide by the tarms and conditions of its ._tariff:s and the
Customer Choice program all of which Columbia did 1t could not Iegally have provided
service to Hull of charged for that service other than It did. '
"{i{d'i’} “While HﬁIl ch'sraézt"e'riz“e's his complaint against Colrrmbia 88, é b'u"ré |
contract clalm, itis not. His comp!aint against Columbia Is that the rate he was charged
e‘xcea'd_ed thie Energy M_ax contract rate and, thus, that he was overcharged A dlsputa
go founded is squarely within the exclusive jurisdiction of the PUCO." (Internal citations

omitted.) Hufl, supra, at Y134, J40-41.
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{448} In Allstate Ins. Co. v. c-;mna Eloc. Hiuminating Co., 119 Chio 5t.3d
301, 2008~Oh|o‘3917 the msurer ﬁlad a subrogation claim against CEl, alleging it was
neg!igent in reapondlng to-an amergenoy of Allstates Insurad Allstate argued it was-I
obhgated to pay. the claim of its msured whan a fite and property damage occurred The _
eied'tn'c company filed a motion to dlsmiss asserting -the PUCO had exciusive
'gunsdlction The Suprema Court hetd that the PUCO did not have jurisdiction, Id, at
§14. In arriving at its ‘decision, the Court adopted tha foliomng two-step test to

' determine when a trial court. rather than the PUCO has jUI‘i‘Sdlcﬂon over a case
_mvolvmg a pubtic utﬂrty alleged to have commltted atort

1‘[49} “'Flret is PUCO'e admlnlstratwe axpertlse requured to resolve the issue in
'&'ispute? Sacond doas the act complamed of constitut& a practlce normally authorized |
by the utility?*

{q50} “If the answer to either questlon I8 In the negative, the claim-is ‘not within
' PUCO's exclusive jurisdiction.” (Internal cltation’ omltted ) Allstate, supra. at {1 213,

{1[51} tn finding that the- PUGO did not have exciuslve jurisdiction over Allstate $
claim, the Supreme Court stated: ' '

{952} “We now apply this test to the case before us. The substance of Allstates
claim s that CEl was negligent in failing o respond to emergency callg from the Harris
residence. This claim is no different from those brought against a business that
negllgentiy fails to correct a known dangerous condition on its property “** The
ultimate question in this case Is whether the delay betwaen CEIs receipt. of the

emergency calls and arrival at the Harrls _res-lde"nce was reasonable. That issue 18
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parﬂcul'arly appropriate for rasolution by é jury. The expertise of PUCO I8 not necessary
to tha resoiution of this. case Id.

{1i53} Tuming ouf attentlon to the instant case, appellants do not challenge any
specmc rate and c:onoede that at a!l ttmes they were charged according to- rates :hat
were on file with and approved by tha PUCO. Instead, théy m'aintair‘t that the

_ compan:es breached thelr promiaes and fraudulenlly Induced them to anter the all- |
electric program by mlsreprssentln'g that a discounted rate would be permanently . -
provided to them in exchange for appellants’ squipping their homes with aﬁ-‘electﬁc

: apphances Consequently, _they arjue ﬂ'\alr claims are pure contract and pure tort-
claims and are, therefore, excluded from the PUCO's exclussve juﬂsdcctlon

{154} Flrst pursuant to M:lfigan supra the common pteas oourt has no

: ;unsdlctlon fo conslder a ciaim alleglng that -a utlllty has been charging an unjust .

| unfpasohable, or- unlawfui rate since such matter is within the excluelve junsdlcbon of

~ the PUCO. Whlle appellants argue thelr contract claims i.e. thelr breach of contract
¢laim, their claim for declaratory relief, and their claim for injunction as it relates 10
contré_ct. gre based on the cornpanies alleged breach of a pro‘mise to charge a
'dis'counte‘d rate, thé essence of these claims is that the rate approved by the PUCO and
imposed by the ccmpanles after the aII-eiectr’ic p‘rogram was eliminated was unjust,
uhreasonable, or unlawful Pursuant to Milligan, supra, the trial court did net err in
fi ndlng such c!a:ms are within the PUCO's exclusive jurisdlctton

{735} However, pursuant to Milﬂgan because fraud is a civll action that existed
st common law [n Ohio and appellants al!eged a fraud claim In their complaint, the court

of common pleas has subject matter jurisdiction pursuant to R.C. 2305 01 to adjudicate
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that claim. In so holding, 'We do nat, of course address the merits of stich claim, which
will haVe {o be determined based on the evndenoe presented ai'tﬁal--cr on surn.mary'
judgmient, With regard fo the request for injunctive ralief, the trial court did not err.in
dismissing appallants olalm for lnjunct;on as it relates o thelr fraud clalm since this
would requu'e a determsnalion of the proper rate 1o pe cnarged fn addition, bééed on
the clalm presented related to the fraud appellants have an adequate remedy at law.- |
{56} Further, siccording to the standard announced n Hul! eupra, a pure
cbnt’reet-elelm s one havlng nolhlng to do with the utiiity’s service or mles-—-such asa
| '-disput‘e between a public utility and ons of its employees ora dlspute between a public
'. utflity and its umform suppller By noting these examples. the Supreme Court obwo_usly
'-meant to convey that in order for a claim to be property considered as a pur'e contract
| ‘claim,. the cantract at isgue must be completely unrelated to the utility's service or rates. |
Here, the subject matter of the alleged promlse is the rate fo be ch'a‘!ged the customers{
: Appe!lants argue that the compames are llable in contract because they breached thelr
'-promlse that appellants would permanently be charged the: dlscounted rafe. We
the‘refore cannot gay that appellants’ contract claim has nothang to do with- the uﬁlltles B
rates. Hull, supra. Tﬁus‘,-'pue‘s_’uant to _Hull, the trial court did not err.in fnding- it did not
heve jurisdiction.of appellants’ contract cleims.' B
{57y We next apply the two-step test announced by the Court in Allstate, supra.
As notea-abeve if the answer to elther prong'is in the negative, the claim is not within
the PUCO‘s exclusive jurisdiction. As a preliminary matller we note that, while the
Supreme Court of Ohio applied this test in the context of a tort clalm wo 889 ne reason

why it would riot also apply to contract clalms The samie considerations apply to both
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t'ybes of claima. Moreaver the Supreme Court has rafefenced the same cohéiderathns
lncorpordted in the'AH’state test in the past in connection with oonfract Glaims See, 0.9.,
Kazmaler. Fmally, appellanta do not dtspute that the A!Istate test applles when the’
| clalms assetted sound In contract or tort. - '
{958) Accordtng to the Allstate tast, we f rst consider whethier the PUCO's
' "admimstrative experhse would be required to resolve the Issue In. dispute Here, with
.respect to appellants’ contract claims, decisions would have to be made concemmg (1)
whather appeliants were promlsed rates that were in viclation of the PUCO-approved'
_ _tarlffs or were not authonzed by the PUCO and (2) the amount of the rab.a overcharga, if
any, based on an anaiysls of the dlfferenee between the charges lmposed uslng the
- former 'dis‘counted rates and the amounts charged based on the rates diswuntsi and |
.-crediia subsequently imposed after the discount program was eiimlnatad This prooess
© of review and detarmination would tharefore require tha expertise of the PUCO s staff
techhicians. famillar with the statutes and regulations the PUCO administers and
' enfbr‘ceé. Sea 'Kazmaien Such would not ba the case, however, wrth respect to
appellants’ fraud claim. | | |
| {1[59} Second under the Aﬂstate test we must conslder Whethér the acts
 complained of constltute a practice normally authonzed by the utlhty While appeiiants
~ argue that the ugli-alactric promise” was not a normal practice authorized by the PUCO,
the act that Is actuslly being challenged by appellants with respe‘ct to their contract
dlaims is the imposition of the higher rate following the glimination of the all-electric
'progra'm. i should be obvious that charging a customer based on rates approved by

the PUGO Is a practice normally authorized by the utiiity._ Howeire‘r; guch is not the case
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with respect to appellents' fraud cle:m aince such claim will require appellants to prove
that, when they made the alleged promlee. the compariles misrepresented their present
* state of mind In that they had no Intenton of performing the promise. Link v, Leadworks
(1692), 76 Ohio App.3d 795, 742, | |
{460} Thus, because the answer to both- prongs of the Ah'state tast is in the
| afflnnatlve with respect to appellarits’ contract claims, such clalme ere within the
PUCO‘s excluelve jurrsdictlon However because the anewer to both quesbons urider
the Allstate test is in the negatrve with respeot fo appellant’s fraud olalm that claim ls
wuthm the trial courf’s subject matter juriadiction. '
{1161} Appellants first: and Tourth asslgnments of error ars overruled
{1[62} For thelr sgcond assrgned eITor, appellante allege
1[63} “The oemmen pleas court erred in rulmg that the PUCO has exclusl\.re
- jurisdiction - over homeowners' all- electnc home breach of c:entrect and tort elalme.
against First Energy when the PUCOj__has rio-legal authority fo awslrd morietary
damages, -eqﬂi’téble rellef, or retroactive rellef to hemeew'ners for First Energy's
contractual breach and tortuous misconduct.” _ | :
{1{64} Appellants argue that because the PUCC has rio authorlty to award
damages, declaratery relref an injunction, or retroactive rellef the trial cour‘r‘e drsmrssal '
of thelr contract elalme constitutes a denial of the rlght o redress in Ohros ceurts We
do riot. agree While the plrght of the homeowners is slgmf cant and real we are bound
by the clear constraints of the etatutery gcheme that requrres these clalms to be

addressed by the PUCO.
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{ﬁ{65} First, we note that appe!lants have not cited clear pertinent authority In
support of thls argument Speciftcally. there is no refewnce to any pertinent authonty
for the proposi'hon that the inab[h’cy of the' PUCO to lssue certaln remed:es means that it
(acks jurisdiction o addrese related dlaims. | o

{466} The Supreme “Gourt ‘6f Ohio held in Kﬂzmaier SUpTa, - tﬁaf' although the
“customer aought relmbursement for any exceas amount it paid, the cialm was in the
PUCD's excluswe ]unsd;ction Further. pumuant to R.C. 4908.15, the PUCO has thé
au‘thority to amend, alter, or suspand rates charged by pubilc utlliles to their customers,

. Wh;le not refemng to its orders as dec!aratory judgments or lnjunct:ons. an ord"er.of"'t'he
PUCO amending, altenng. or suspendmg an approv:ad rate would be the funchonal
aquivalent of ordering the companies to charge appellants pursuant to the former
discounted rates, and/or to lssue an apprcpriate credlt dus to the aﬂ’ected customer for
overpayment. |

| -‘{ﬁ[ﬁﬁ} _Fu:thé'r. contrary to appellants contentton that there is no meanlngful
ave”ﬁue of obtaihlng _ih'elr fult cornplement of damages R C. 4905 61 pravldes '
' : {i’u"ssﬁ “If any public uity *™ does, of causes o ‘be dons, any act or thing
prohibited by Chapters 4901., 4903., 4905., 4907., 4909,, 4821., 4923., and 4927. of the |
:Revise'd Code, "c_)'r declated to be unianﬁI, of omilts to do any act or thing required by the

- provisions of those chapters, or by order of the public utilities comrnission, the public
utility *** is liable fo the person, firm, or corporation injured thereby in treble the amount
of damages sustained In consequence ‘of the violation, failure, or omission: Any
recovery under this gection does not affect a recovery By tha state for any penalty -

provided for In the chaplers.”
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{469} Thus, |f appetlanw are able to' establish thelr claims before the PUCO and
the PUCO determmes. the companies’ conduct is prohlbnted by R.C. 490581, appollants
can then aeek an award of trebla damages agalnst them in court, M:mgan supra, at

pamgraph one of the syllabus. R.C. 4905, 61 therefore provldea for enhanced ‘damages

* that ‘would not othemlse ‘be available to clalmants damaged by a publxc utmty

However, because the' PUCO has not yet made this dehermlnatlon. appellants clalm for .. :

such damages s snmply premature

{1{70) We aiso note’ that in addition t6 the remedies available to consumers from

the PUCO; final orders of the PUCOC are subject to review by the Supreme Coud of

~ 'Ohio. R C 4903.13. Thu's, contrary to-appetiants’ argumem the fact that they muat,

challenge ‘the appllcable rate before the PUCO 'd_oes not impty that the trial court's
dlsmlssal amounted to a viofation of any rfght to radrass. -Further, bécﬁuao we hold that |
appellants may pursue thetr fraud claim fn the trial court their érguméﬁt as to such
claim is moot.

{1[71‘} Appeliants’ second assignment of error i overn;ﬂéd; ..

(472} Forthelr third asslgnment of error, appellants allege:

' {1{7"3} “The ‘corfimon . pleas court erred whan it totally ignored the PUCO'
detarmlnation and-ruling that the PUCO has'no legal -a‘uthorlty_ or jurlsd;ction to.declde
homeowners breach of contract and tort claims agalnst First Energy raigsed in this
action, leaving hoimieowners with rio means of redrass |

(74} Appeollants argue that the trial court emmed in not foltowmg the PUCO's

Second Entry on Rehearing, dated April 1‘5. 2010, that “the adjudlcatlon of [appellants’]
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allegad agreements, promises, or in'duc’erhénts m'a'dé b:y.t'h'“e Comipanies is best suited
for a court of general junsdlction rather than the Commlssmn |
(475) 'O_n'c_:e a‘g‘ajin. appellants have failed fo draw our attention to any pertment
authority in support of this arguiment. For this reason alone, the argument lacks merit,
App.R. 16(AXD). I
| {1{76} In any event while” appe!!ants dalso referenced In thelr bnaf the PUCO'
subsequent Fifth Entry on Rehearing, dated November 10, 2010 thay falled to mention

- that in this later order, the PUCO revnsed rts Apni 15 2010 order regarding its

. 1uﬁsd:c’uon over: appellants' clalms as foHowa

| . {177} = [Tihe Geauga County Gourt of Common Pieas has lasuéd d. decision
holding that It lacks jurisdiction over ailegatlons periaining to the Compames rates and
rarkating practices. The Commission agrees with the Court that claims that customers '
wére to. r'eceive. rates that are in vid!éﬁpn of Commiission-approved tariffs or which were
not authonzed by the . Commisston sre issues that the ‘Commission s émpowéred to
decide i The cgmmissmn will exerc:se [tts] jurigdiction over ?ifétEﬁ‘ergy’s mtes éJn&
marketing practices ***, and tho parties are not precluded from conductlng drscovery
regarding these issues nor from presenting evidence dunng tha hearlng w1 (Emphasis
added.)
{ﬁ§78} Further, in addition to ﬁndmg that it has"jﬁ'r'isdiction over "éppé!lénts’.claims,
- the PUCO has actuauy asseited junsdlct:on over them. In the PUCO case the PUCO
has entered orders and held at least six public hearings eonoemlng the same issuas

raised by appellants in the trial court.
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{1[79} Thus, oontrary to appel!ants' ahgu.:rhertt the P"UCOIIin'. I't's’:!ast' entry an the
subject of its jurlsdiction and I Its conduct has made it clear th'ai, in fts view, it has
exdlusive jurisdlction to address. appellants' claims : |

{1{80} Appeilants thlrd assxgnment of érrot is overruled. _ |

(g We thersfore aﬁ" rm al aSpects of the trial court's dlsmlssal of"é[:ii:é{l'ants" _
claims, except with respéct to their cla:m “for common Iaw fraud, Desprte the difficultios
|nherent in pravmg the wmpanies alleged represen’tatmns concerning future events
wete fraudulently made, we beheve such' cldim should be resolved baeed on the
.ewdence | : ' |

{‘{82} For the raasons statad m thls oplnmn, it |s tha 1udgment and order of thls- '

""'court that the judgment of the Geauga County Court of Common Pleas is aﬁ' rmed |n

r.ia‘lrt’ én‘d réversed In pa'ft;.and this case is remanded for further proceedlngs oonsistont

with*tﬁé’opi,ﬂion. .
© MARY JANE TRAPP, J.,

THOMAS R. WRIGHT, J.,

coneur,

23

Appx. 24



e

w

il ] -
3

- RN
Bog ‘:\\\5?\5. IN THE COURT OF COMMON PLEAS

RS2 ¥
IS Nl * GEAUGA COUNTY, OHIO

CAtiLL DIFRANCO, etal, . CASENO: 10 M 000164 ¢

Plaintiffs
JUDGE DAVID L, FUHRY
-VEs ' :
. FIRST ENERGY CORP. et al,, . ORDER OF THE COURT
Defendants
CLAIMS

- . This matter comes on for consideration on First Energy Corp., The Cleveland

_ Electric Illuminating Co. and Ohio Edison Company {(“Companies”) Motlon to Dismiss

for Lack of JllI'lSd]CthIl Pla1nt1ffs claim they, and all other similarly sitiiated ¢ustomers

- (“class”) of the Companies; have. been harmed becaiise they-were promised discounted .

electric rates: in exchange for thie customers equlppmg the1r homes, with a]l electric
heating systemsand apphances (“all eléctric homes™), or othermse equlppmg their
homes with Spec1ﬁc types of electrical systems. First, they seek a declaratory judgment
on their own behalf and on behalf of the class. The judgment they seek is one which
orders the Companies to essentially rescind rate increases imposed in April, 2009 and

~ todeclare plaintiffs and the class as contractually entitled to “all e]ectnc rates.

Plaintiffs mairtain a seccnd separate claim for breach of contract with respect to the |
charges imposed after the Compames terminated “all electric” rates. A third claim

. alleges that the Companies fraudulently induced the class members to go “all electric”

by promising them perrnanently discounted rates. Last, the plaintiffs seek an
injunction enjoining the Companies from charging or collectmg amounts in excess of
the original, discounted all electric rate. N
The Plaintiffs have responded and, on April 16 and April 19, 2010 further
supplemented their response The supplemented resporises point out to the Court the
public Utility Commission of Ohio (“PUCQ”) finding #g set forth in its Second
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Entfy on Rehearing. That finding provides that a court of general juri‘sdicfion should
adjudicate anj‘all&ge‘d agreements or inducements made by the Cbrn‘pa‘nies outside the
express terms of PUCO’s tariffs. In response to the Court’s order of May 25, 2010 the
parties then further addressed the «pure Contract” exceptions to the PUCO’s exclusive

jurisdiction over utility related matters.

_ _ ISSUE

At issue is whether the Plaintiffs have brought this case in the wrong forum.
Ordiﬁarﬂy this would not be an issue because the Court of Common Pleas is 2 court of
general jurisdiction. As such it is generally empowered to hear all types of disputes
ineluding déclaratory juﬂg‘menfs, bireach of contract; as well as fraud and injunctive
ac‘tibr_is; The instant case would ordinarily be heard by the Common Pleas Court. Itisin
fact essenitially a breach of contract action. It is brought by “all electric” and similar
users against the Companies becanse the Companiés are alleged to be in breach of their

promise to provide deeply discounted rates to all electric homes.
AR SDICTION
While the Court of Commmon Pleas is a Court of a general jurisdiction the Ohio

legislature has in certain areas limited that jurisdiction. Some jurisdiction has been

-delegated to other entities who then have exclusive authority to decide the types of

disputes delegated to them. Such is the grant of authority to the PUCO. Ohio Revised

'Code Title 49 grants PUCO jurisdiction over a'multitude'of matters concerning the

provision of public utilities. In many types of disputes concerning those miatters the

Courts of Common Pleas are prohibited from exercising their jurisdiction because the

power over such matters is vested exclusively in the PUCO.
~ One matter involving public utilities over which the PUCO has jurisdiction to

" the exclusion of the Common Pleas courts concerns disputes over rates. Ohio Revised

Code §4905.26 grants PUCO authority to hear and determirne cases wherein the
complaint is against a public utility (such as electric providers) and claims that “any
rate, fare, change [or] toll is in any respect unjust, unreasonable, unjustly
discriminatory [or] preferential, or in violation of law . . . .”.- The Ohio Supreme Court
has expressly provided that such disputes are exclusively within the jurisdiction of the

- PUCO, meaning the Common Pleas Court is without any authority whatsoever to

determine such disputes: “The commission has exclusive jurisdiction over various
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matters involving utilities, such as rates and charges, classifications, and service, -

_ e'ffécti{{rely denying to all Ohio courts [e‘xcept the Ohio Supreme Court] any jurisdiction -

over such r‘ﬂ-'attér's.-"_(Emphasi-s added), State ex rel. Cleveland Elec. llum. Co.v
C’Uyah'bg'ci'Cty.'_Court of Common Pleas (2000), 88-Chio St. 3d 447 Therefore, _“‘[t]he
jurisdiction specifically conferred by statute upon the Public Utilities Commission over

public utilities of the state *** is so complete, comprehensive and adequate, as to

warrant the conclusion that it is likewise ex lusive.” State ex rel. N. Ohio Tel. Co v.
Winters (1970), 23 Ohio St. 2d 6, 9, quoting State ex rel. Ohio Bell Tel Co. v. Cuyahoga
Cty. Court of Common Pleas (1‘934), 128 Ohio St. 553 557; see, also Kazmaier '
Sup'erma'rket, Inc. v. Tolé‘do Edi's;_on Co. (1991), 61 Ohio St 3d 147, 152.

| «PURE” CONTRACT OR TORT
Not within the jurisdiction of PUCO are disputes that do not concern rates or

service. These are disputes whose subject matter is so far removed from rates or

. service issues as t0 be labeled “pure” contract or tort disputes. Such dis'puteé involvea

claim that the defendant broke a duty imposed by agreement Or one created by law,

and which duty is not related 1o rates or service i{ssites over which PUCO has exclusive -

| juﬁédi'CﬁOn.'The vexing qués’tion fhat has repedtedly ¢hallenged the courts is: where is

" the dividing line between “pure” contract or tort versus the exclusive jurisdiction of

- PUCO because rates or utility service is involved?

The Courts have had to decide the issue in a variety of settings. Some examples', :
inno parficular order, include the following: ' | |

1. A dispute over the contracting utilities’ delay in providing foreign exchange
lines requiring the customer to use miore expensive WATS lines. Marketing
Rese’afch Services, Inc. v. Public Utilities Commmission of Ohio, 34 Ohio St.
3d 52 (1997). The court found that the case involved a contract not subject to

" the exclusive jurisdiction of PUCO. ' B

2. A dispute over contracting utilities’ provision of “3 p‘hase” service to a church
being constructed. The church was promised there would be no cost but then
it was billed $13,193 by the utility. The court found that the case was a '
contract not subject to the exclusive jurisdiction of the PUCO. State ex rel.
Ohio Power Co. v. Harnishseger, 64 Ohid St. and g (1980).

3. Aclaim against the public utility for trespass and damage to property which
alleges acts relating to a service furnished by the utility. The court held the .
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matter is exclusively vested in the PUCO’s jurisdiction since it is service
related. Farra v. Dayton, 62 Ohio App. 3d 487 (1989).

4. Adispute between a utility and a guarantor of one of the utility customer’s -
accounts. The issue with res'pe‘ct'to the guaraﬁfee was held to be outside the
jurisdiction of the PUCO. The State ex rel. The -H'Iumihari'ng' Co. v. |
Cuyahoga County Court of Common Pleas 97 Ohio St. 3d 69 (2002).

. 5. Adispute between aﬁ_indi\"ridual and a public utility with respect to the '

existence or non-existence of long distance telephone calls, and the billing
therefor. The court determined that rates for such calls were not anissue
because t'h“e dispute was over the existence or non-existence of long distance
calls, not the amount of charges for each. Senchisin v. Ameritch, 1997 Ohio.
App Lexus 3788 (8/22/ g7), 11 Dist. Court of Appeals. '

6. Aclaimbya customer who had ordered a second line installed in his‘_barn

which went dead a short time after its installation. For eight years thereafter
the utility charged for the nbnéﬁiﬁctiohiﬁg second line. The customer sued
for n’é‘gligenée,and fraudulent conduct. The appeals court affirmed the trial
cOurtf_S'di"Sr’nissal for lack of subject matter jurisdiction since this was a |
service comp‘laiht that should have been b‘rought before the PUCO. Weiler v.
Ohio Bell Telephone Co. (1997) Ohio App. Lexus 819, Montgomery County -
Court of Appeals. R '-

7. The néglige'ﬂt placemerit upon a residence of temporary power lines after a

storm. The public utility performed this work which then led to a power
surge damaging the customer’s property. The court found the matter was a
“pure tort” outside of the PUCO’s jurisdiction. Pacific Indemnity Insurance
Co. v. The Illurninating Company, 2003 WL 21710787 (2003) Ohio App. 8%
Dist. ' '

‘8. An act of Common Pleas Court in enjoining the construction and operations

of a transmission line adjudged to be a public utility matter within the
exclusive jurisdiction of the Ohio Power Siting Board (similar to PUCO). The
State ex rel. Ohio Edison Company v. Parrott, Judge 73 Ohio St. 3d 705
(1995)- | | .

The cases go on. With respect to torts and related service related claims and the

PUCO’s exclusive jurisdiction, the Paciﬁc. Indemnity case, supra, has provided a test
for determining whether or not the PUCO has exclusive jurisdiction. The case of Hull v.

- | - - Appx. 28 4




Columbia Gas of Ohio 11 Ohio St. 3d 96 (2006) s'i"m.ilarly provides a test for “pure”
contractdisputes. ‘ _ '
_ ‘in Pacific Indemmty, at page 3 of the decision, the court provides a litany of
examples of what kinds of cases courts may hear. At paragraph 16 of the dECISIOIl it
~provides a two step test for determining whether an action is service related thereby
- bringing it within the ambit of PUCO’s excluswe Junsdxctmn The first questlon is
whether PUCO’s adm1mstrat1ve expertlse is required to resolve the issue in dispute.
Second does the act complamed of: constltute a “pracnce” normally authorized by the
utility? the answer to elther questlon is in the negative, courts routmely find that
those claims fall outs1de PUCO’s exclusive jurisdiction. '
With respect to “pure’ ’ contract, the Hull case recites: “a pure contract case is
one havmg nothing to do with the utility’s service or rates = such as perhaps a dispute
between a public utility and one of its employees or a chspute between a public utility

“and its uniform suppher.” Id. at 101,

ANALYSIS
In applying the foregomg tests the Ohio Supreme Court has made one prmc1p1e
very clear. That is that ‘the courts should not be dissuaded from finding a claim to be
within the exclusive jurisdiction of PUCO simply because it is cloaked in terms of

breach of contract or tort.

The Ohio Supreme Court has ruled that, de‘spite thie nature of the
allegation, [if] the substance of the claim mvolved is 4 dispute over the rate charged it
' is] a matter patently within the jurisdiction of the PUCO.” Allstate Insurance
Company v. Cleveland Electric Hluminating Company 119 Ohio St. 3d 301, 303, citing
the Kazmaier case, supra. And restated: “This court recently confirmed its earlier
holding that “[c]asting the allegations in'the complamt to sotind in tort or contract is
not sufficient to confer jurisdiction upon a trial court when the basic claim is one that
the commission has exclusive jurisdiction to resolve.” Hull, 1d. at 102 citing State ex
rel. Mluminating Company vs. Cuyahoga County Court of Common Pleas Id. quote of
Higgins v. Columbia Gas of Ohio, Inc. (2000), 136 Ohio App. 3d 198.

FINDINGS -
THE COURT FINDS THAT the Plaintiffs’ claims are not pure contract or

tort. Plaintiffs’ arguments, while thorough, creative and imaginative, canriot survive
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application of the foregoing tests. The dispute between the'Comﬁanie's and the all

electric homeowners are not like a dispute between “a public utility and one of its
employees or a dispute between 2 public utility and its uniform supplier.” The dispute”
between the Companies and the plaintiffs is over the rate increases. There is no '

separate rate “contract” between the utility and the plain'tiffs. The contract is set by the
tariff, ot by agreement. The rate of a public utility is determined by PUCO, not by

 bargaining between the utility and customers. “It has been said that the tariff

constitutes the service contract between a [utility] company and a member of the

- general p':ubli'c who applies for [utility] service.” _(Eni‘phasis added). Sarnchisin v.
'Am_e‘ﬁféch, Lexis 3788 (1997) 11th District Court of Appeals,"cit'ing‘S’o'ns’tegdrd v,
' Generdl Tde‘ﬁﬁaue Co. (.C.P;' 1669), 27 Oh'ib Mise. 112, The cases in “pure” contract or.
‘tort (including Senchisin, supra,) whersin the Common Pleas Courts maintain

jurisdiction are those cases which are not “claims which-are in essence rate or service

oriented. ", Kazmaier, Id., at 12, 573 N.E. 2d 655. The General Assembly has in fact

: speciﬁcallyauthbrized the Commissions’ complainit jurisdiction to include contract

disputes involving refail electric service. See R.C. §4928.16.

 Plaintiffs further claim that the PUCO’s expertise is not involved in resolving the
instant claims. The Court finds this argument unconvincing. The establishment of |
rates n'e'cessaﬁly'inVOlveé_expertise in weighing the effect of increases upon different
classes of users and providing for a fair rate of return to the utility. The very
establishment of PUCO as the éxclusive entity to set rates was premised upon its ability
to set fair rates because it has the benefit of the expertise of economiSts and others at

its disposal.

The Plaintiffs have also cited the language of the Commission in its Second
Entry on Rehearing that suggests that the Common Pleas Court has jurisdiction. This

Court regards that language as no more than a suggestion on the part of the
~ Commission. The Court finds such suggestion is inaccurate for the reasons aforestated.

THE COURT FURTHER FINDS THAT because the Commission did not
authorize the alleg‘e'cf improper conduct set forth in the Complaint that does not mean
the Commission has no jurisdiction over the conduct. Claims that customers were to
receive rates that are in violatio’n of Commissioﬁ tariffs or which were not authorized

by the Commission are issues that the Commission is expressly empowered t0 decide

" pursuant to R.C. Chapter 4905.
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 Last, this Court finds that wh11e the Common Pleas Court lacks ]uﬂSdlCthl‘l to
hear and demde this case, the Plaintiffs are not denied a forum to seek redress of their
claims. The matter may proceed before the PUCO and the Ohio Supreme Court has
onglnal jurisdiction as well. The Commlsswns rules authonze itto régulate 4 utility’s
marketing activities and to pumsh unfair or deceptlve sales practlces R.C. §4928 16
and 4928.02(1); O.A.C. 4901 1—10—24(0) & (D).

The Court of Common Pleas Tacks Junschctlon to hear and decide thlS case. The

case is one which the General Assembly has determined is exclusively within the
jurisdiction of the Public Utilities Commission of Ohio.

RULING

The motion to dismiss Plamtlffs Complamt is hereby granted Costs to Plaintiff. N .

ITISSO ORDERED

“FUHRY, JUDGE

ce: Mwhael E. Gilb, Esq
Timothy Grendell, Esq. :
Christina E. Londrico, Esq. '
Jeffrey Saks, Esq. _ : _ _
‘Grant Garber, Esq. _ . . .

sh

TO THE CLERK:
Serve upan all parties, not in defaut for #
: . alkd
| {o! appeer (per Civil Rute 5-(8), notice of thrsre
 Judgment and its date :ofrJOUrnalizaﬁbn.
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