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MOTION

Petitioner Westfield Insurance Company ("Westfield") respectfully moves this Court,

pursuant to S.Ct.Prac.R. 5.1, 5.2, 5.3, 5.8 and 18.4, to request transmittal of the record in Younglove

Constr., LLC v. PSD Dev., LLC, et al., Case No. 2011-3213, in the United States Court of Appeals

for the Sixth Circuit ("Underlying Action").

On November 2, 2011, this Court agreed to answer two questions certified from the United

States Court of Appeals for the Sixth Circuit ("Sixth Circuit") critical to the Underlying Action. That

order simply stated that Westfield was to file its merit brief within 40 days without reference to the

record on appeal. S.Ct.Prac.R. 18.4 provides that upon agreeing to answer such questions, this Court

"may request that copies of all or any portion of the record before the certifying court be transmitted"

to this Court. Westfield submits that the certified questions are best answered in the context of the

facts and law in the Underlying Action, and therefore transmission ofthe record would aid this Court

in properly resolving the certified questions.

This Motion is farther warranted by this Court's Rules of Practice. S.Ct.Prac.R.5.1 describes

the composition of the record in all appeals (presumably including appeals under S.Ct.Prac.R. 18.1

et seq). However, S.Ct.Prac.R.5.2 prohibits transmission ofthe record to this Court "unless and until

the Supreme Court issues an order to the custodian to transmit the record." Once ordered,

S.Ct.Prac.R.5.3 describes the manner and time in which the record is to be transmitted. If any part

of the record is not transmitted to this Court, but is necessary for consideration of the questions

presented on appeal, this Court or the parties may seek transmission of additional record materials

pursuant to S.Ct.Prac.R.5.8. Westfield submits that transmission of the record from the Underlying

Action is necessary for consideration of the questions presented on appeal in order to properly

understand and address the nature of the insurance coverage issues presented.



The interaction between the state and federal appellate systems warrants additional

explanation. As this Court is aware, the record in the Underlying Action consists of the original

papers and exhibits filed in the district court and the docket entries (no trial transcripts from a part

of the record). Fed. R. App. P. 10(a). All such documents were electronically filed in the district

court in the Underlying Action. The Sixth Circuit's local rules and practices further provide that:

(1) "The record on appeal is comprised of the items specified in FRAP

10" (Cir. R. 10(a));

(2) "All exhibits filed with the district court are part of the record on
appeal, as provided by FRAP 10. As a general matter the district
court does not send non-electronic records to the Court of Appeals
unless and until the circuit clerk requests them." (Cir. R. 10(c));

(3) "When there is an electronic record, the district clerk will not transmit
the portions of the record that are filed electronically to the Court of
Appeals. The Court of Appeals will electronically access the district
court record." (Cir. I.O.P. 11(a)).

Thus, in the Underlying Action, the Sixth Circuit would normally simply access the electronic docket

in Younglove Constr., LLC v. PSD Dev., LLC, et al., Case No. 3:080cv091447-JGC, in the United

States District Court ofthe Northern District of Ohio available through that court's CM/ECF system

unless some unusual need existed for hard copies of the electronic documents. This Court could

probably do the same, but presumably, in compliance with S.Ct.Prac.R.5.1, would require hard

copies of the documents filed electronically in the Underlying Action.

Based upon the foregoing, Westfield requests this Court to issue one of two orders:

(1) to issue an order providing that the electronic docket in Younglove

Constr., LLC v. PSD Dev., LLC, et al., Case No. 3:080cv091447-

JGC, in the United States District Court of the Northern District of
Ohio available through that court's CM/ECF system shall serve as the
official record in this appeal; or

(2) to request manual transmission of the record from the Underlying

Action to this Court.



Westfield's counsel has already discussed the foregoing transmission issues with both the

Clerk of this Court and the Sixth Circuit Case Manager and been informally advised that neither

approach should present logistical problems and that both offices will comply with the order of this

Court.

The entire record is being requested under either approach. Under either approach, the merit

briefs of the parties should not be delayed.
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