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INTRODUCTION

This case involves an as-applied challenge to Ohio’s medical-malpractice s;[atute of repose
under Section 16, Article I of the Ohio Constitution. The statute of repose reduces prejudice to
doctors by lirﬁiting the time within which a patient’s medical-malpractice cause of action can
accrue. The court below held that the statute of repose, as appllied to the plaintiff, violates the
Ohio Constitutioﬁ because it does not provide a legal remedy for a bodily harm. Because the
remedy language of Section 16 does not limit the General Assembly’s authority to define what
injuries the law recognizes, this Court should reverse.

The remedy language of Section 16 speaks only to the courts: 'Ohio “courts shall be open”
to give “remedy” to “every person, for an injury done him in his land, goods, person, or
reputation.”  Section 16, Art. i, Ohio Const. Nothing about this language restricts the
legislature’s power to define what injuries the law will recq'gnize. And therefore.nothing about
this tanguage prohibited the General Assembly from enacting R.C. 2305.113(C), the medical-
malpractice statute of repose.

~ Section 16’s remedy language provides three protections -against judicial abuse. First, it
guarantees open, impartial access to the courts. Second, it instructs the judiciary to provide a
timely remedy for every harm recognized by law as being capable of legal reparation. Finally,
the provision mandates that cburt proceedings be open to the public unless compelling
circumstances require otherwise.

Although Section 16’s remedy language binds the judiciary, it places no limits on the
legi.sla-ture’s authority to define what injuries the law recognizes. It is well established that the
law does not provide ;a caus-e of action for every harm. If a statute says that the bodily harm a
person suffers is not a legal injury, the harm is damnum absque injuria: harm for which the law

provides no remedy. - Just as Section 16 does not interfere with legislative efforts to abolish




common law torts, create statutes of limitations, or impose limitations on liability, it did not
prohibit the General Assembly from enacting the medical-malpractice statute of repose.

The history of the Ohio Constitution reinforces the conclusion that the remedy language of
Section 16 binds only the courts. The provision derives from the Magna Carta, and since the
time qf that charter courts and commentators have interpreted the provision as a limitation on
judicial—not legislative—power. The remedy language’s preconstitutional history, the history
of Ohio’s constitutions, and the General Assembly’s past practice all show that the remedy
language of Section 16 concerns only the judiciary.

Stare decisis presents no obstacle to adopting this rule. Any previous suggestion by this
Court that the remedy language of Section 16 binds the legislature deserves no deference. Those
decisions were wrongly decided at the time; the premises underlying those decisions defy
practical workability; and abandoning those previous decisions would not harm any reliance
interests.

At bottom, Section 16 does not restrict the Ohio General Assembly’s power to define what
injuries the law will recognize. Because the medical-malpractice statute of repoée merely
deﬁneé what constitutes a medical-malpractice injury, it is constitutional.

STATEMENT OF AMICUS INTEREST

At stake in this matter is the constitutionality of an important state statute, the interpretation
of a longstanding constitutional provision, and the stability of a central area of tort law. The
State of Ohio has a compelling interest in protecting Ohio’s duly enacted statutes against
constitutional challenges. Because the remedy language of Section 16 did not prohibit the
General Assembly from enacting the medical-malpractice statute of repose, the State supports

the Appellants’ request for this Court to reverse the judgment below.




STATEMENT OF CASE AND FACTS

In 2002, the Ohio General Assembly enacted the current medical-malpractice statute of
repose. R.C. 2305.113(C). The statute prdvides that no person has a cause of action for medical
| malpractice “four years after the occurrence of the act or om.issi'on constituting the alleged basis”
of a medical-malpractice claim. Id.

In 2008, Timothy Ruther was diagnosed with a liver lesion, hepatiﬁs C, and liver cancer.
Ruther v. Kaiser (12th Dist.), 2011-Ohio-1723 9 4. Around this time, Mr. Ruther discovered that
Dr. Georéé Kaiser, one of his previous doctors, had performed three lab tests that revealed
elevated liver enzyme levels. Dr. Kaiser had not informed Mr. Ruther of thesg results. Id
19 3-4.

The first of Dr. Kaiser’s tests came 13 years before Mr. Ruther discovered the lab results.
The second test came 11 years before. And the final test came 10 yeérs before. Mr, Ruther did .
not allege any act or omission on Dr. Kaiser’s part within the four-year period provided by the
medical-malpractice statute of repose. Id.

Mr. Ruther ﬁevertheless sued Dr. Kaiser for medical malpractice. tAfter M. Ruthér’s
death, Ms. Ruther became the named plaintiff both individually and as administrator of Mr.
Ruther’s estate. Jd. §5.) Dr. Kaiser moved for summary judgment on the ground that R.C.
2305.113(C) barred the action. The trial court denied Dr. Kaiser’s motion, ﬁolding that Ohio’s
medical-malpractice statute of repose violates Section 16, Article I of the Ohio Constitution as
applied to the Ruthers. Id § 6. The Twelfth District Court of Appeals affirmed, and Dr. Kaiser

now appeals.




ARGUMENT

Duly enacted statutes enjoy a “strong presumption™ of constitutionality. Arbino v. Johnson
& Johnson, 116 Ohio St. 3d 468, 2007-Ohio-6948 9 25. In an as-applied challenge, “the party
making the challenge bears the burden” of overcoming that ;trong presumption. Harrold v. |
Collier, 107 Ohio St. 3d 44, 2005-Ohio-5334 4 38. Tﬁis Court must uphold acts of the General
Assembly “in cases of doubt.” Flagstar Bank, F.S.B. v. Airline Union’s Morigage Co., 128
Ohio St. 3d 529, 2011-Ohio-1961 §29. In short, “[ilt is difficult to prove that a statute is

unconstitutional.” Arbino, 2007-Ohio-6948 1 25.

State of Ohio’s Proposition of Law No. I

The remedy language of Section 16, Article I of the Ohio Constitution does not restrict the
General Assembly’s power to define what injuries the law will recognize.

A.  The remedy language of Section 16 binds only the judiciary, not the legislature.
1.  Section 16’s remedy language binds the judiciary in three ways.

The remedy language of Section 16 binds only the judiciary, and it does so in three ways.
First, the provisioﬁ assures open access to the courts: Courts may not sell justice or otherwise
administer justice based on improper influences. Second, the provision instructs the judiciary to
provide a timely remedy for every harm recognized by law as being capable of legal reparation.
If ‘;he General Assembly has created a remedy for a legally recognized injury, then courts must
supply the remedy. Third, court proceedings must be open to the public unless compelling
circumstances require courts to close them.

The first protection stems from Section 16’s historic purpose. As this brief will explain,
Section 16 ultirﬁately derives from Article 40 of the Magna Carta, which abolished a system of .
| justice that required litigants to purchase writs from the royal courts of England. A Titigant who

paid more would receive a more favorable proceeding. Over time, this 13th-century guarantee




came to be understood as a general protection against executive meddling in the judiciary. This
understanding was particularly acute amoﬁg colonists in the years leadjng'up to the American
Revolution. See, e.g., Hoffman, By the Course of the Law: The Origins of the Open Courts
Clause of State Constitutions (1995), 74 Or. L. Rev. 1279, 1300 (explaining that, as the
American Revolution approached, colonists “came to fear that the Crown threatened to
undermine the independence of the courts”). The remedy language of Section 16 protects
litigants against these threats to an impartial and independent judiciary.

The second protection guarantees that the judiciary will supply legally recognized remedies
for legally recognized injuries. Courts may not deny remedies that the legislature has created. -
Leiberg v. Vitangeli illustrates this protection. (5th Dist. 1942), 70 Ohio Ai)p. 479. In Leiberg, a
German widow instituted an action for the wrongful death of her deceased husband. 7d. at 480.
The trial court granted the defendant a continuance until the conclusion of World War .II on the
ground that Ms. Léiberg was an “alien enemy.” Id Ms. Leiberg appealed, and the court of
appeals reversed, holding that the continuance “denie[d] that which the people of the state have
said every person may do”ﬁnamely; seek remedy in court for legally recognized injufies. Id. at
487. Leiberg thus illustrates the second protection of Section 16’s remedy language: Because
the law provided a cause of qction for wrongful death, Section 16 prevented the trial court from
denying a remedy to Ms. Leiberg. |

Finally, the third protection of the remedy language grants a qualified right of public access
to court proceedings. Courts generally must keep their proceedings open to the public. The
exception to this general rule arises when compelling circumstances—such as preserving a
criminal defendant’s fair-trial rights—require courts to restrict public access. State ex rel. Plain

Dealer Publ’g Co. v. Geauga Cnty. Court of Common Pleas (2000), 90 Ohio St. 3d 79, 82 (per




curiam). Taken together, these three protections comprise the full safeguards of Section 16’s
remedy language.

2.  Section 16’s remedy language does not limit the legislature’s power to define
what injuries the law will recognize. '

To say that the remedy language binds only the judiciary is to say that it does not bind the
legislature. Section 16’s remedy language does not tell the General Assembly what injuries the
law must recognize. The legislature may create injuries, and it may abolish them. The
legislature may enlarge injuries, and it may abridge them. In short, “it is state law which
determines what injuries are recognized.” Groch v. Gen. Motors Corp., 117 Ohio St. 3d 192,
2008-Ohio-546 ¥ 150 (quoting Sedar v. Knowlton Constr. Co. (1990}, 49 Ohio St. 3d 193, 202).

What people in casual conversation might refer to as an “injury” may not be an injury
recognized by law. The General Assembly has abolished the common law amatory toﬁs; has
enacted statutes of limitations; and has otherﬁse defined what the law acknowledges to be a
legal injury. Noné‘of this offends Section 16’s remedy language.

This Court’s precedents involving the products-liability statute of repose prove the point.
No one would deny that Mr. Groch had been injured when the trim press came down on his arm.
See Groch, 2008-Ohio-546 § 5. This Court nevertheless denied Mr. Groch’s claim bf_‘:cause.the
General Assembly, in enacting the products-liability -statute of repose, had defined products-
liability injuries not to include harms like the one Mr. Groch had suffered. 7d. § 150.

Here, in one sense, a person who has suffered medical malpractice is injured even if that
person has not yet discovered the malpractice. But that person has not suffered a legally
rec.ognized njury. .The law says that medical-malpractice actions arise when discovered, and
only if discovered within four years of the malpractice event. See Oliver v. Kaiser Cmty. Health

Found. (1983), 5 Ohio St. 3d 111, at the syllabus (discovery rule); R.C. 2305.113(C) (statute of




repose). This Court should hold that the remedy language of Section 16 does not restrict the
legislatu.re’sl ability to define a malpractice injury this way, just as the Coﬁrt held in Groch that
the remedy language did not restrict the legislature’s ability to define a products-liability injury.
This of course does not mean that the legislature wields unlimited power.r For starters, the
remedy laﬁguage comprises only half of Section 16. The Court has interpreted the provision as
providing at least “two distinct guarantees™ Section 16’s remedy protections and Section 16°s
“due course of law” protections. Sedar, 49 Ohio St. 3d at 199; see also Groch, 2008-Ohio-546
1 108. Nothing about the State’s argument affects the meaning of the Due .Course of Law
” Clause, which this Court has repeatedly held to limit the General Assembly’s powers. See, e.g.,
Groch, 2008-Ohio-546 § 108 (“[Ljegislativé'enactments may restrict individual rights only ‘by
due course of law.””). Likewise other constitutional provisions provide checks on legislative
overreachingé—the Equal Protection Clause, the Free Speech Clause, the Retroactivity Clause,
and the Federal Constitution’s guarantees, to name but a few. Although Section 16’s remedy
language doés not restrict the General Assembly’s power, this Court still possesses tools to
prevent legislative overreaching. |

B. The history of the remedy language shows that it places no limitation on the General
Assembly. '

History—in Ohio and elsewhere —confirms that the remedy language of Section 16 does
not restrict the General Assembly’s power. Because “the best interpretation of the remedy
guarantee in one state may differ radically from the best interpretation in another state, even’
when the wording of the two proirisions is identical,” the appropriate inquiry is: “What does the
remedy guaranfee mean in the constitution of [Ohio]?” Schuman, The Right to a Remedy (1992),
65 Temple L. Rev. 1197, 1220. The answer requires examining the preconstitutional history of

the remedy language, the general context in which Ohiocans initially adopted the language, the




subsequent history of the language in later constitutional framing, and the General Assembly’s
past practices.

1.  The preconstitutional history of the remedy language shows that it limits only
the judiciary.

The preconstitutional history starts in the 13th century. For nearly 800 years,.Section 16;s
precursors have limited only the judiciary. The remedy language of Section 16. “derives
- ultimately” from Article 40 of the Magna Carta. Schuman, 65 Temple .. Rev. at 1199. King
John of England ran a system of justice based on purchasing writs: In order to proceed in court,
litigants needed to buy writs from the royal courts. The more a litigant paid, the more
expeditious and favorable the proceedings would be. See id ; see alsé Note, Garrett v. Sandusky:
Justice Pfeifer’s Fight for Full & Fair Legal Redress. Does Sovereign Immunity Violate Ohio’s
“Open Court” Provision? (1996),_ 27 U. Tol. L. Rev. 729, 740-41 (also tracing the remedy
language to the Magna Carta).

These and other abuses caused feudal barons to rebel against King John, ultimately. forcing
him to sign the Magna Carta in 1215. A.E. Dick Howard, The Road From Runnymede: Magna
Carta and Constitutionalism in America (1968), 6-7. Atticle 40, in language framed as a
promise from the King, instructed courts to stop selling writs: “To no one will we sell, to no one
will we refuse or delay, right or justice.” Magna Carta art. 40. This provision did not limit
Parliament’s ability to enact substantive law. It instead limited only the courts. See Hoftman, 74
Or. L. Rev. at 1286 (“There is little dispute that Chapter 40 of the Magna Carta was intended to
restore the integrity of the courts by curtailing the selling of writs.”).

Later interpretations by two of England’s leading legal scholars conﬁrm this reading. In
the 17th century, Lord Edwﬁd Coke explained the effect of Article 40 in words reminiscent of

Section 16, Article I of Ohio’s Constitution:




[E]very subject of this realm, for injury done to him in bonis, ferris, vel persona [in
person, land, or goods], by any other subject, . . . may take his remedy by the course
of the law, and have justice, and right for the injury done to him, freely without sale,
fully without any denial, and speedily without delay. '

Edward Coke, Second Part of the Institutes of the Laws of England, Vol 1 (W. Clarke & Sons
1809) (ca. 1628), 55.

Eighteenth-century scholar Sir William Blackstone also interpreted Article 40 to bind only
the judiciary. Article 40 protected the “right ... of applying to the courts of justice for the
redress of injuries.” 1 William Blackstone, Commentaries on the Laws of Lngland (Univ. of
Chi. Press 1979) (1765), 137. “[CJourts of justice must at all times be open to the subject, and
the law be duly administered therein.” fd. Both of these prominent English commentators read
Article 40 as being directed solely to the courts.

Courts during the lives of Coke and Blackétone did not p'ossess the power to strike down

| legislative enactments as contrary to the Magna Carta. The idea that Article 40 bound only the
judiciary was therefore inherent in Coke’s and Blackstone’s interpretations. "_fheir writings bear
out that they believed the Magna Carta served as a check only on the Crown and its courts. In
Coke’s view, Parliament’s power was “transcendent and absolutej and “[could] not be
confined.” Edward Coke, Fourth Part of the Institutes of the Laws of England (W. Clarke &
Sons 1809) (ca. 1628), 36. Blackstone likewise “knlejw of no power that can control”
Parliament, evén if it enacts a law that is “unreasonable.” 1 Blackstone, Commentaries, 91.
These writings confirm that Coke and Blackstone both interpreted Article 40 to concern only the
judiciary.

.COKG’S and Blackstone’s interpretations of Article 40 made their way into an early federal
law applicable to land that would become Ohio and into several carly state constitutions. Coke’s

work in particular was of “enormous significance to colonial revolutionary thinkers.” Hoffman,




74 Or. L. Rev. at 1287. And .colonists shared Coke and Blackstone’s concerns about judicial
overreaching: “the colonial grievance that the Crown was seeking to cQ.rru'pt the courts . . . was
the unifying thread connecting the drafters of the state constitutions with both Magna Carta
Chapter 40 and Coke’s reformulation of it.” Jd.

As relevant to Ohio, these concerns first manifested themselves in the Northwest
Ordinance. The Ordinance of the Northwest Territory—consistent with Coke’s and Blackstone’s
commentaries—guaranteed the inhabitar_lts of the eponymous lands the right to “judicial
proceedings according to the course of the common law.” NorthWest Ordinance (1787), Axt. 11
(reenacted at 1 Stat. 50 (1789)) (emphasis added).

As for state constitutions, the immediate predecessor to Ohio’s remedy language was
Tennessee’s Constitution of 1796. Steven I. Steinglass and Gino J. Scarselli, The Ohio
Constitution (2004), 106. Tennessee interprets the remedy language of its constitution as a limit
only on the power of the judiciary. See Harrison v. Schrader (Tenn. 1978), 569 S.W.2d 822,
827 (“This Section of our constitution has been interpretéd by this Court as a mandate to the |
judiciary and not. as a limitation upon the legislature.”); Scott v. Nashville Bridge Co. (Tenn.
1919), 223 S.W. 844, 852 (“The provision of section 17 of article 1 of our State Constitution
[containing the remedy language] is a mandate to the judiciary, and was not intended as a
limitation of the legislative branch of the government.”). Ohio’s 1802 borrowing from
rTennessee provides further evidence that the remedy language binds only Ohio’s judiciary, not

its legislature.
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2. The context in which Ohio adopted the remedy language shows that it limits only
the judiciary. '

Direct evidence of the intent of those who drafted the 1802 Constitution is almost
nonexistent. - See G. Alan Tarr, The Ohio Constitution of 1802: An Introduction, at 1 (“No
record of the debates of the convention is avajlaﬁle, from either official records or newspapers of
the era.”). Even so, the framers ieft two contemporaneous clues that they did not intend the
remedy language to limit legislative power: the structure of the 1~802 document and an 1805
statute relating to common law actions.

The 1802 Constitution created a powerful legislative branch and a weak executive, a
structure inconsistent with the idea that the remedy language sharply. restricts legislative power,
Id. at 2 (Article 1 “reflects the understanding that state legislative power is plenary.”). Unlike
almost all lother* contemporary state constitutions, Ohio’s 1802 founding document gave the
governor no veto power. Id. at 3. | The power of the General Assembly under the 1802
Constitution was nearly unlimited and included the poﬁrer to appoint the secretary, the treasurer,
the auditor, the Supreme Court justiceé, and the common pleas judges; the power to create new
counties; the power to draw districts for federal elections; the power to grant divorces and
incdrporate businesses; and even the power to block a constitutional convention absent. a
supermajority vote of its members. Randolph C. Downes, Ohio’s Second_Constitution (1953),
26 Northwest Ohio Q. 71, 72 (noting that this “excessive power giyen to the legislature” in 1802

was a motivating force behind the vote for the constitutional convention in 1850). This sweeping

! Available at http://camlaw.rutgers.edu/statecon/publications/ohio.pdf (last visited December 9,
2011). This publication is part of the interdisciplinary study of state constitutions that is the
mission of The Center for State Constitutional Studies at Rutgers-Camden. Professor Tarr is the
series editor of a planned 50-volume set covering each state constitution in depth. The Ohio
volume, also cited in this brief, was published in 2004.
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power is inconsistent with an understanding of current Section 16, Article I as barring the
General Assembly’s ability to refine or eliminate causes of action.

An early Ohio statute also sheds light on the intentions of the 1802 framers. A statute
passed only three years after the Constitution contemplated future legislation that would alter or
cven abolish common law injuries. In 1805, the Third General Assembly passed a statute
providiﬁg that “the common law of England” and “all statutes or acts of the British parlié.ment”
shall form the substantive law of Ohio “until repealed by the general assembly of this state.” 3
Ohiq Laws 248 (emphasis added). Just three years after Ohio adopted the remedy language that
" is now Section 16, the General Assembly recognized its broad authority to define what injuries
Ohio law recognizes, even by contradicting the received common law.

3. The subsequent history of the remedy language in later constitutional framing
shows that it limits only the judiciary. ’

Subsequent constitutional history confirms that the drafters of the 1802 remedy language
did not view the language as restricting legislative power to refine or eliminate causes of action.
Ohio’s second constitutional convention spanned 1850 and 1851 in Columbus and Cincinnati.
The framers discussed the clause with any substance only twice, both times raising concerns
about the judiciary’s inability to administer justice without delay. Report of the Debates and
Proceedings of the C01-1vention for the Revision of the Constitution of thé State of Ohio 1850-51
(1851), at 337, 365 (Jan. 16 & 21, 1851). |

If the framers of the 1851 Constitution intended to revolutionize the meaning of the remedy
language, they would have discussed it at great iength. The framers in 1851 instead considered
the clause only as an afterthought. | The committee. assigned to study the bill of rights initially

omitted the remedy language entirely from its first draft. Id at 337. Nothing about the 1851

debates changed the undefstanding that the remedy language binds only the judiciary.
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Thé clause received scarcely more attention during the debates over the (never-adopted)
1874 Constitution. During debates about a commission to help the Supreme Court relieve a
backlog of cases, a delegate invoked the clause as a promise observed in the breach. But the
delegate described a problem of courts that were not open for speedy reparation of injuries, not a
problem of le;gislative overreaching. Official Report of the Proceedings and Debates of the Third
Constitutional Convention of Ohio (1873), at 756 (July 16, 1873). Another delegate cited the
clause during debates about how to divide the common pleas jurisdictions across the state. Id. at
952 (July 22, 1873). Again, the reference had nothing to do with limiting legislative power.

Ohio’s most recent constitutional convention likewise contained little discussion about the
remedy language in Section 16, Article I. Instead, the focus in 1912 was an amendment to that
section adding a second sentence authorizing suits against the state. Proceedings and Debates of
the Constitutional Convention of the State of Ohio (1912), at 1432 (Apr. 2-9, 1912).

In 1970, the General Assembly tasked the Constitutional Revision Commission with an
analysis and recommendation about every section of the Constitution. The Commission’s work
product—ten volumes of commentary and recommendations—has been called one of the most
important works about Ohio’s constitutions. Steinglass, The Ohio Constitution, at 378. The
Commission’s final report on Section 16, Article I describes it as containing two guarantees—an
Open Courts Clause, which promises public trials and access to courts, and a Due Course of Law
Clause, which assures procedural fairness in adjudicative settings. Ohio Constitutional Revision
Commission, Final Report (1977), 468; see also £. W. Scripps Co. v. Fulton (8th Dist. 1955), 100
Ohio App. 157, 174 (after tracing the history of Section 16, Article 1, concluding that:
“Undoubtediy the section had a twofold purpose: (1) to insure that justice should be adminis‘tered. :

in open court, and (2) that all persons should be guaranteed the right of due process of law.”).
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Nowhere does the Commission’s analysis of Section 16, Article I suggest that the remedy
language restricts legislative power to refine or eliminate causes of action.

4. - The General Assembly’s history of defining causes of action shows that the
remedy language limits only the judiciary.

The Géneral Assembly’s history of defining available causes of action is consistent with
these eight centuries of historf and shows that Section 16’s remedy language places no
limitations on the legislature. Since the State’s formation, the General Assembly has enjoyed
51‘0&(1 power to shape what injuries the law will recognize.

The Ohio General Assembly has regularly ex.ercised this power. Consider a context closely
related to this case: the products-liability statute of repose, R.C. 2305.10(C)(1). This act and
other statutes of repose define the outer bounds of legally recognized injuries. This Court upheld
the products-liability statute of repose against a Section 16 challenge on the ground that the
“General Assembly ha[d] established through the enactment of R.C. 2305.10(C) the injuries that
are recognized and the remedies that are available.” Groch, 2008-Ohio-546 9 150.

As explained above, the General Assembly routinely defines “thé injuries that are

recognized and the remedies that are available.” Examples include:

e the abolition of the torts of breach of a promise to marty, alienation of affections, and
criminal conversation, R.C. 2305.29 (see Strock v. Pressnell (1988), 38 Ohio St. 3d
207, 214 (upholding R.C. 2305.29 against a Section 16 challenge));

e statutes of limitations, see, e.g., R.C.2305.06 (limitations period for actions upon
written contracts), 2305.07 (for actions upon unwritten contracts or certain liabilities
created by statute), 2305.09 (for certain tort actions), 2305.10(A) (for “a product
liability claim and an action for bodily injury or injuring personal property”), 2305.11
(for “libel, slander, malicious prosecution, . . . false imprisonment,” and other actions);

e and various limitations on liability, see, e.g., R.C. 2305.23 (the “Good Samaritan”
statute), 2305.37 (liability limitation for donors of food or consumer goods to charities),
2305.38 (for uncompensated volunteers of charitable organizations), 2305.40 (for land
owners who injure certain trespassers), 2305.401 (for “members of the firearms
industry” for injuries allegedly caused by the “operation or discharge of a firearm™).
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One of two things must be true: Either Section 16’s remedy language prohibited the
legislature from enacting all of these longstanding and fduhdational statutes or the remedy
language does not limit the legislature’s power to define what injuries the law will recognize.
The answer is clear. The remedy language concerns only the courts, not the power of the
General Assembly.

C. Stare decisis presents no obstacle to reversing the Twelfth District’s judgment.

To be sure, this conclusion lies in some tension with Hardy v. Vermeulen (1987); 32
Ohio St. 3d 45. Hardy struck 'down a previous version of the medicai—malpractice statute of
repose because it “deniefd] legal remedy to one who has suffered bodily injury.” Id. at 48. But
stare decisis presents no obstacle to reversing the judgment below.

This Court has identiﬁed three factors that guide when it will overrule a p;‘ior precedent:
“(1) the decision was wrongly decided at that time, or changes in circumstances no longer justify
continued adherence to the decision, (2)the decision defies practical workability, and
(3) abandoning the precedent would not create an undue hardship for those who have relied upon
it” Westfield Ins. Co. v. Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849, at paragraph one of the
syllabus. All three factors show that this Court should overrule Hardy.

1.  Hardy was wrongly decided at the time, and changes in this Court’s Section 16
jurispradence no longer justify continued adherence to the decision.

As shown, Hardy was wrongly decided in 1987 because it did not account for the original
meaning of Ohio’s remedy language. The history simply does not support the Hardy rule that
the legislature may not deny a “legal remedy to one who has suffered bodily injury.” 32 Ohio St.
3d at 48. Section 16, however, is not concémed with bodily injury. It is éoncemed with legal
injury. Nothing requires fhe legislature o recognize every bodily injury as a legal injury. As

three dissenters then noted, the idea “that every common-law right is indelibly embedded in the
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Ohio Constitution and that subjective awareness of a potential élaim is réquired prior to the
abolishment of a cause 6f action is sheer legal fiction.” Id. at 55 (Wright, J., concurring in
judgment only and dissenting in part).

Hardy also rested on a second mistaken premise:. that the medicai-malpractice statute of
repose “made no efforf: to alter the substantive law.” Id. at 49. The Hardy majority never
explained how a statute that defines legal injury in terms of time is nor altering the substantive
law of malpractice. Time and legal injury are often inseparable. An undiscovered trespass is not

 trespass after the adverse-possession deadline. Sec,e.g., Evaniéh v. Bridge, 119 Ohio St. 3d 260,
2008-Ohio-3820 97 4-7. Undiscovered negligence by a décedent is not a tort six months after the
decedent’s deéth. See R.C. 2117.06(C). The time limit in R.C. 2305.113(C) operates the same
way: An undiscovered injury caused by malpractice is not a tort four years after the malpractice.

This Court’s more recent interi)retations of the remedy language also render. Hardy
untenable. The Groch declaration that “it is state law which determines what injuries are
recogniied and what remedies are available” makes no distinc.tion between the products-liability
statute of repose and the medical-malpractice statute of repose. Groch, 2008-Ohio-546 q 150.
Both provide that what is undeniably bodily injury is not legal injury. The logic of Groch—
which departs from earlier precedéntwcompels a decision upholding current R.C. 2305.113(C).

At bottom, Hardy stands for the unéupportable proposition that a part of the Constitution
intended to protect only judicial process somehow immunizes certain kinds of injury from
legislative adjustment. That holding was wrong in 1987, and it is wrong today. Hardy should be
discarded.

2. The Hardy rule defies practical workability.

" Hardy is also not worthy of sustained adherence because it defies practical workability.

This Galatis consideration includes asking whether the decision is subject to criticism from other
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jurisdictions and whether it has engendered confusion. 2003-Ohio-5849 ¢ 50. Courts across the
nation have rejected the Hardy rule, and Hardy has sown widespread confusion in Ohio.

Hardy has placed Ohio in a distinct minority of states that find their medical-malpractice
statutes of repose unconstitutional under remedy language. Of the states to have considered
remedy-language challenges to their medical-malpractice statutes of repose, 16 have upheld their
statutes. Ohio is one of only two states to strike down their medical-malpractice statutes of
repose. See Annotation, Validity of Medical Malpractice Statutes of Repose (2011), 5 AL.R.6th
133 §§ 7-8; Methodist Healthcare Sys. of San Antonio (Tex. 2010), 307 S.W.3d 283, 289 n.31.
This imbalance evokes the weight of out-of-state authority that led the Galatis Court to abandon
the Scoti-Pontzer precedent. 2003-Ohio-3849 1 19 & 50 n.7. Almost all of the states to have
considered the question have ‘held that their medical-malpractice statutes of repose survive
remedy-language scrutiny. This Court could hardly ask for a stronger indication that the Hardy
principle is unworkable.

Hardy has also led to confusion about what statutes it condemns. Hardy presupposes that
Section 16 protects some injuries beyond those recognized by statute and by this Court’s
interpretation of the common law. But what makes up this amorphous class of injuries? Hardy
provides no guidance to courts about what injuries Section 16 protects.

The unpredictability of this area of law illustrates the problem. The pendulum has swung,
from upholding statutes of repose against remedy-language challenges, to striking them down,
and back again. See Sedar, 49 Ohio St. 3d 193 (upholding the architect-engineer statute of
repose); Bremnaman v. RMI Co. (1994), 70 Ohio St. 3d 460 (étriking down same statute);
Groéh, 2008-0Ohio-546 (upholding product-liability repose statute that operated like the statute

struck in Brennaman); see also McClure v. Alexander (2d Dist.), No. 2007 CA 98,
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2008-Ohin-1313 (in ligﬁt of Groch, upholding most recent version of architect-engineer stetute
of repose). Hardyv’s rule that the legislature may not deny a “legal remedy to one who has
suffered bodily injury” has motivated the change each time. 32 Ohio St. 3d at 48. A precedent
that creates such uncertainty and volatility in the law is not practically workable.

Hardy has also sown confusion about the status of any statute that pretermits a cause of
action before discovery of injury. A federal court reading the tea leaves left by Sedar, Hardy,
and Groch predicted that this Court would strike down the statute of repose for securities
infractions, which cuts off undiscovered injury five years from violation. See Metz v. Unizan
Bank (N.D. Ohio May 5, 2008), No. 5:05 CV 1510, 2008. U.S. Dist. LEXIS 37270, at *20
(“Based on the above, it appears most likely that the Ohio courts would find that the five year
statute of repose contained in the Ohio securities statute [R.C. 1707.43(B)] violates the right-to-
remedy clause of the Ohio Constitution. That provision is, therefore, unenforceable.”). Yet, in
2011, this Court upheld a statute that operates to the same effect—barring appraiser negligence
suits even if the injury is undiscovered until after the four-year limit expires. See Flagstar Bank,
2011-Ohio-1961 4 28; see also investors REIT One v. Jacobs (1989), 46 Ohio St.3d 176
(reaching the same result as to accountant malpractice and rejecting the dissent;s argument
invoking the remedy language).

Hardy’s insistence that the General Assembly may not redefine legal injury by placing a
time limit after which an injury is no longer a legal injury is unworkable and unpredictable. The
mle prqposed here, on the other hand, provides clear guidance. Hardy should be set aside.

3. Reliance interests present no obstacle to reversing the judgment below.

Little needs to be said about reliance. The holding in Hardy striking down a previous

medical-malpractice statute of repose has not induced any reliance whatsoever. The class of
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people harmed by medical malpractice can be bifurcated into two subsets: those who have
discovered the malpractice and those who have not. Neither subset relies on Hardy’s holding.

Consider first those who have discovered the malpractice. They have no reason to rely on
Hardy because the statute of repose is irrelevant once a person has discovered the malpractice.
Upon discoveﬁng the malpractice, she either has a cause of action for malpractice—if’ she
discovers the malpractice within the statutory period—or she will never have a cause of action
- for malpractice—if she discovers the malpractice after the statutory period’s expiration. In either
case, she does not rely on Hardy. |

Those who have not yet discovered the malpractice likewise have no reason to rely on
Hardy’s.holding. By definition, they do not know that they have suffered malpractice, and
therefore have no reason to think about the medical-malpractice statute of repose, much less rely
" on Hardy. Because no one will ever rely on Hardy’s holding, the third Galatis factor presents no

obstacle to reversing the judgment below.
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CONCLUSION

For these reasons, the Court should reverse the judgment below.
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ORDINANCE OF THE
NORTHWEST TERRITORY (1787)

On July 13, 1787, Congress passed the ordinance
cresting the Northwest Territory the first common-
wealth in the world whose organic law recognized
every man a§ free and egual.

Realizing that a complete knowledge of the
Ordinance of 1787 would be very beneficial to all
readers, we herewith reproduce this famous docu-
ment: -

AN ORDINANOE FOR THE GOVERNMENT
OF ''HE TERRITORY OF THE UNITED
STATES NORTHWEST OF THE EIVER QHIO

SECTION 1. BE IT ORDAINED BY THE
UNITED STATES IN CONGRESBS ASSEM-
BLED, That the geid territory, for the purpose of
" temporary government, be -one distriet, subject,
however, to be divided into two districts, as future
cirenmnstances may, in the opinion of Congress,
make it expedient.

SEC. 2. BE IT ORDAINED BY THE AU-
THORITY AFORESAID, That the estates both
of resident and non-resident proprietors in the
sald territory, dying intestate, shall deseend to,
and be distributed among, their children and the
descendants of a deceased child in equal parts, the
descendants of a deceased child or grandehild to
take the share of their deceased parent in equal
parts among them; and where there shall be no
children or descendants, then in equal parts to the
next of kin in equal degree; and among collaterals,
the children of a deceased brother or sister of the
intestate shall have, in equal parts among them,
their deceased parent’s share; and there shall, in
no case, be a distinetion between kindred of the
whole and half biood; saving in all eases to the
" widow of the intestate, her third part of the real
estate for life, and one-third part of the personal
estate; and this law relative to descents and dower,
shall remain in full foree until altered by the legis-
lature of the distriet. Awnd until the governor and
judges shall adopt laws as hereinafter mentioned,
estates in the said territory may be devised or be-
queathed by wills in writing, signed and sealed by
him or her in whom the estate may be, (being of
full age), and attested by three witnesses; and
real estates may be conveyed by lease and release,
or bargain and sale, signed, sealed, and delivered
by the person, being of full age, in whom the es-
tate may be, and attested by two witnesses, pro-
vided such wills be duly proved, and such con-
veyances be acknowledged, or the execution thereof
duly proved, and be recorded within one year after
proper magistrates, courts, and registers, shall be
appointed for that purpose; and personal prop-
erty may be transferred by delivery, saving, how-
ever {o the French and Canadian inhabitants, and
other settlers of the Kaskaskies, Saint Vincents,
and the neighboring villages, who have heretofore
professed themselves ecitizens of Virginia, their
laws and customs now in foree among them, rela-
tive to the descent and conveyance of property.

SEC. 3. BE IT ORDAINED BY THE AU-
THORITY AFORESAID, That there shall be ap-
pointed, from time to time, by Congress, a gover-
nor, whose eommission shall eontinue in force for

Congress; he shall reside in the distriet, and have
a freehold estate therein, in one thousand acres of
land, while in the exercise of his office.

SEC. 4. There shall be appointed from time to
time, by Congress, a secretary, whose commission
shall continue in foree for four years, unless sooner
revoked; he sghall reside in the district, and have a
freehold estate therein, in five hundred acres of
land, while in the exercise of his office, It shall be
his duty to keep and preserve the acts and laws
passed by the legislature, and the publie records
of the distriet; and the proceedings of the gover-
nor in his executive department, #nd transmit
authentic copies of such acts and proceedings every
six months to the Secretary of Congress. There
shall slso be appointed & court, to consist of three
judges, any two of whom to form a eourt, who
shall have a common-law jurisdiction, and reside
in the distriet, and have each therein a freehold
estate, in five hundred acres of land, while in the
exercise of their offices; and their commissions shall
continne in foree during good behavior.

SEC. 5. The governor and judges, or a ma-
jority of them, shall adopt and publish in the dis-
triet such laws of the original States, eriminal and
civil, as may be necessary, and best suited to the
circumstanees of the distriet, and report them to
Congress from time to time, which laws shall be in
foree in the distriet until the organization of the
general assembly therein, uniess dtsapproved of by
Congress ; but afterwards the legislature shall have
anthority to. alter them as they shall think fit.

SEC. 6. The governor, for the time being, shall
be commander-in-chief of the militia, appoint and
commission all officers in the same below the rank
of general officers; all general officers shall be ap-
pointed and commissioned by Congress.

SEC. 7. Previous to the organization of the
general assembly the governor shall appoint such
magistrates, and other civil officers, in each county
or township, as he shall find necessary for the pres-
ervation of the peace and good order in the same.
After the genersl assembly shall be organized the
powers and duties of magistrates and other civil
officers shall be regulated and defined by the said
assembly; but all magistrates and other civil
officers, not herein otherwise directed, shall, during
thé continuance of this temporary government, be
appointed by the governor.

SEC. 8, For the prevention of erimes and in-
juries, the laws to be adopted or made shall have
force in all parts of the district, and for the ex-
ecution of process, criminal and civil, the governor
shall make proper divisions thereof; and he shall
proceed, from time to time, as circumstances may
require, to lay out the parts of the distriet in which
the Indian titles shall have been extinguished, into
eounties and townships, subject, however, to such

“alterations as may thereafter be made by the legis-

lature. .

SEC. 9. So soon as there shall be five thousand
free male inhabitants, of full age, in the distriet,
upen giving proof thereof to the governor, they
shall receive authority, with time and place, to

the-term-of three years, unless sooner revoked by —eleef-representatives from-their counties or-town-—
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ships, to represent them in the general assembly:
PROVIDED, That for every five hundred free
- male inhabitants there shail be one representative,
and so on, progressively, with the number of free
maleinhabitants, shall the right of representation in-
erease, until the number of representatives shall
amount to twenty-five; after which the number
and ‘proportion of representatives .shall he regu-
lated by the legislature: PROVIDED, That ne
person be eligible or qualified to act as a repre-
gentative, unless he ghall have been a citizen of
one of the United States three years, and- be a

yesident in the district, or unless he shall have-

resided in the distriet: three years; and, in either
case, shall likewise hold in his own right, in fee-
simple, two hundred acres. of land within the
same: PROVIDED ALSO, That a freehold in
fifty acres of land in the district, having been a
eitizen of one of the States, and being resident in
the distriet, or the like freehold and tiwo years’
residence in the. distriet, shall be necessary to
gualify & man as an clector of a representative.

8EC,10. The representatives thus elected shall
serve for the term of two years; and in case of
the death of a representative, or removal from
office, the governor shall issue 8 writ to the county
or township, for which he was a member, to elect
another in his stead, to serve for the residue of
the term.

SEC. 11. The general assembly, or legislature,
ghall eonsist of the governor, legislative council,
and & house of representatives. The legislative
eouneil shall eonsist of. five members to eontinue
in office five years, unless sooner removed by Con-
gress; any three of whom to be a quornm; and
the members of the eouncil shall be nominated
and appointed in the following manner, to wit:
‘As soon ss representatives shall be elected the
governor shall appoint a time and place for them
fo meet together, and when met they shall nomi-
- nate ten persons, resident in the district, and each
possessed of a freehold in five hundred acres of
land, and return their names to Congress, five of
wheom Congress shall appoint. and . eommission to
serve as aforesaid; and whenever & vacanecy shall
happen in the couneil, by death or removal from
office, the house of representatives shall nominate
two persons, qualified as aforesaid, for each va-
caney, and return their names to Congress, one of
whom Congress shall appoint and commission for
the residue of the term; and every five years, four
months at least before the expiration of the time
of service of the members of the council, the said
honse shall nominaté ten persons, qualified as
aforesaid, and return their names to Congress, five
of whom Congress shall appoint and eommission
o serve as members of the council five years, un-
less sooner removed. And the governer, legislative
eounecil, and house of representatives shall have
authority to make laws in all cases for the good
government of the district, not repugnant to the
prineiples and articles in thiz ordinance estab-
lished and declared. And all bills, having passed
by a majority in the house, and by a majority in
the council, shall be referred to the governor for
his assent: but mo bill, or legislative act whatever,
shall be of any foree without his assent. The gov-
ernor shall have power to convene, Prorogue, and
dissolve the general assembly when, in his opinion,
it shall be expedient. o :

'governor before the Presideﬁt of Congress, and

all other officers before the governor. As soon as
a legislature shall be formed in the district, the

" council and house assembled, in one room, shall .

have authority, by joint ballo, to elect a delegate
to Congress, who shall have 8 seat in Congress,
with a right of debating, but not of voting, during
this temporary government.

SEC. 13. And for exteading the fundamental
prineiples of eivil and religions liberty, which
form the basis whereon these republics, their laws
and constitutions, are erected; to fix and establish
those prineiples as the basis of all laws, constitu-
tions, and governments, which forever hereafter
shall ‘be formed in the said territory; to provide,
also, for the establishment of States, and perma-
nent government therein, and for their admission
to a share in the Federal conneils on an equal
footing with the original States, at as early
periods a3 may ‘be consistent with the general
interest. ' )

SEC. 14. It is hereby ordained and declared,
by the authority aforesaid, that the following
articles shall be considered as articles of compaet,
between the original States and the people and
States in the said territery, and forever Temain
unalterable, unless by common consent, to wit:

ARTICLE I -

No person, demeaning himself in a peaceable
and orderly .manner, shall ever be molested on
account of his mode of worship, or religious senti-
ments, in the said territory.

ARTICLE II
The inhabitants of the said territory shall ‘al-
ways be entitled to the benefits of the writs of
habeas corpus, and of the trial by jury; of a

-proportionate representation of the peoplée in the

legistature, and of -judieial proceedings according
to the course of the common law. All persons
shall be bailable, unless for capital offences, where
the proof ghall be evident, or the presumption
great. All fines shall be moderate; and no cruel or
unusual punishments shall be inflicted. No man
shall be deprived of his liberty or property, but
by the judgment of his peers, or the law of the
land, and should the publie exigencies make it
necessary, for the common preservation, to take
any person’s property, or to demand his particular
gervices, full compensation shall be made for the
same. And,in the just preservation of rights and

property, it is understood and declared, that no

law ought ever to be made or have force in the

said territory, that shall, in any manner whatever,
interfere with or affeet private contracts, or enm-
gagements, bona fide, and without fraud previ-
ously formed.

ARTICLE III

Religion, morality, and knowledge being neces-
sary to good government and the happiness of
manking, schools and the means of education shall
forever be encouraged. The utmost good faith
shall always be observed towards the Indians;
their lznds and property ghall never be taken
from them without their eonsent; and in their
property, rights, and liberty they never shall he
invaded or disturbed, unless in just and lawful
wars aunthorized by Congress; but laws founded

SEC. 12. The governor, judges, legislative
council, secretary, and such other officers as Con-
gress shall appoint in the distriet; shall take an
oath or affirmation of fidelity, and of office; the

iR justice amg fmTantty shall,-from—time to time,
be made, for preventing wrongs being done to
them, and for preserving peace and friendship
with them. .




ORDINANCE OF THE NORTHWEST TERRITORY

ARTICLE IV

The said territory, and the States which may
be formed therein, shall forever remain a part
of this . confederacy of the United States of

_ Ameriea, subjeet to the Artieles of Confederation,
.and to sueh -alterations therein as shall be con-
gtitutionally made; and to all the acts and ordi-
nanees of the United States in Congress assembled,

' eonformavble thereto. The inhabitants and settlers

'in the said territory shall be subject to pay a part
of the Federal debis, contracted, or to be eon-
tracted, and a proportional port of the expenses
" of government to be apportioned on them by Con-
gress, according to the same common rule and
mesasure by which apportionments thereof shall
.be made on the other States; and the taxes for
' paying their proportion shall be laid and levied by
“the autherity and direction of the legislatures of

the distriets, or districts, or new States, as in the

_original States, within the time agreed upon by
‘the United States in Congress assembled. The
- Jegislatures of those distriets, or new States, shall
never interfere with the primary disposal of the
soil by the United States in Congress assembled,
nor with any regulations Congress may find neces-
- sary for seeuring the title in such soil to the bona
fide purechasers. No tax shall be imposed on lands
the property of the United States; and in no case
shall. non-resident proprietors be taxed higher
than residents, The navigable waters leading into
‘the Mississippi and Saint Lawrence, and the
“earrying. places between the same, shall be com-
mon highways, and forever free, as well to the
inhabitants of the said territory as to the eitizens
of the United States, and those of any other
States that may be admitted into the confederacy,
: wlthout any tax, impost, or duty therefor.

ARTICLE V

There shall be formed in the said territory not
less than three nor more than five States; and
-the boundaries of the States, as soon as Virginia
shall alter her aet of eession and consent to the
same, shall become fixed and established as fol-
lows, to wit: The western State, in the said ter-
ritory, shall be bounded by the Mississippi, the
Ohio, and the Wabash rivers; a direct line drawn
from the Wabash and Post Vmcents, due north,
to the territorial line between the United States
and Canada; and by the said territorial line to
the Lake of the Woods and Mississippi. The mid-

dle State shall be bounded by the said direet line,
the Wabash from Post Vineents to the Ohio, by
the Ohio, by & direet line drawn due north from
the mouth of the Great Miami to the gaid territo-
rial line and by the said territorial line, The eastern
State ghall be bounded by the last-mentioned direct
line, the Ohio, the Pennsylvauia, and the said terri-

. torial line: PROVIDED, HOWEVER, And it is

further understood and Heclared that the boundaries
of these three States shall be sub,]ect so far to be al-
tered, that, if Congress shall hereafter find it expe-
dlent they shall have authority to forin one or two
States in that part of the gaid territory which lies

. north of an east and west line drawn through the

southerly bend or extreme of Lake Michigan,

‘And whenever any of the said States shall have

sixty thousand free inhabhitants therein, ‘such
State shall be admitted, by its delegates, into the
Congress of the United States, on an equal foot-
ing with the original States, in all respects what-
ever; and shall be at liberty to form a pérmanent
constitution and State goverement; PROVIDED, -
The eonstitution and government, so to be formed,
shall be republican, and in conformity to the prin-
ciples eontaired in these articles, and, so far as it
can be consistent with the general interest of the
confederacy, such admission shall be allowed at
an earlier period, and when there may be a less
number of free inhabitants in the State than sixty
thousand.

ARTICLE VI

There shall be neither slavery mor involuntary
servitnde in the said territory, otherwise than in
the punishment of erimes, whereof the party shall
have been duly convieted: PROVIDED AL-
WAYS, That any person escaping into the same,
from whom labor or service is lawfully elaimed
in any one of the original States, such fugitive
may be lawfully reclaimed, and conveyed to the
person claiming his or her labor or service as
aforesaid. )

BE IT ORDAINED BY THE AUTHORITY
AFORESAID, That the resolutions of the 23d of
April, 1784, relative to the subjeet of this ordi-
nanece, be, and the same are hereby, repealed, and
declared null and void.

Done by the United States, in Congress as-
sembled, the 13th day of July, in the year of our
Lord 1787 and of their sovereignty and mdepend-
ence the twelfth
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THEE OHIO CONSTITUTION OF 1802: AN INTRODUCTION

G. Alan Tarrx
Director, Center for State Constitutional Studies
Rutgers University-Camden

Ohio has had only two constitutions during the course of its
history, fewer than most of the other American states. Its initial
constitution was drafted in 1802 as a step on the path to
statehood, went into effect when Chio was admitted to the Union in
1803, and remained in operation for almost half a century, until
Ohio drafted its current constitution in 1852. This introducticon
traces the creation of the Ohic Consgtitution of 1802 and analyrzes
its provisions.-

The Creation of the Ohiec Constitution

In April, 1802, Congress enacted legislation authorizing the
residents of the ©Ohioc Territory "to form for themselves a
constitution and state government" as a step toward being "admitted
into the Union upon the same footing with the original states, in
all respects whatever."' The vote on the Act followed party lines,
with the Republicans (Jeffersonians) favoring rapid creation of
states from the Northwest Territory and the Federalists steadfastly
rejecting such a course. The Ohio Enabling Act provided for the
election on October 12, 1802, of delegates for a constitutional
convention. The thirty-five delegates who were elected convened in
Chillicothe on November 1, 1802. They selected Edward Tiffin, a
native of Virginia who had served as speaker of the Territorial
house of representatives, to gserve as president of the convention.

No record of the debates of the convention is available, from
either official records or newspapers of the era. The convention
journal merely reports the votes of the delegates on various
motions. Nevertheless, some observations can ke made about the
convention proceedings. First, the delegates completed their work
guickly, wvoting on the final version of the constitution on
November 29, only twenty-five working days after they convened.
Second, the delegates' wvotes reveal sharp divisions on some
questions. For example, the initial vote on a proposal to extend
the suffrage to African-Americans was a tie (17-17), with the
convention president, Edward Tiffin, casting the decisive wvote
against enfranchisement. Third, despite these differences, the
delegates ultimately achieved a consensus. No delegate left the
convention because his concerns were not being met, and none
refused to endorse the constitution that the convention drafted.

The Ohio Constitution went into effect without popular
ratification when Ohio was admitted to the Union on February 19,
1803. The failure -to sgeek popular ratification reflected the-
practice of the time. Although Massachusetts had pioneered in
seeking popular ratification in 1780, the idea was slow to catch
on. Indeed, of the eight states that drafted constitutions from
1801-1830, only one submitted its proposed comnstitution to the




people. Not until 1821, when New York did so, did any state
outside of New England submit a proposed constitution to the direct
vote of the people. The idea of popular ratification was broached
at the Ohio convention, but the delegates rejected it by a 7-27
vote. 4

Provigiong of the Chio Constitution
Structure and Powers of Government

The first three articles of the Ohioc Constitution establish
the legislative, executive, and judicial branches of the state
government. Like Articles I-III of the Federal Constitution, these
provisions create offices and prescribe the gqualifications, terms,
and modes of selection for their occupants. Unlike some state
constitutions, the Ohio Constitution of 1802 does not expressly
mandate a separation of powers among the three branches. However,
it seeks to ensure such a separation by detailed bans on dual
office-holding. These bans also guard against an undue mixing of
Federal and State asuthority. For example, under Article I, section
26, "no judge of any court of law or equity, secretary of state,
- attorney-general, register, clerk of any court of record, sheriff
or collector, member of either house of Congress, or person holding
any lucrative office under the United States or this State" can
serve in the general assembly. Similar provisions restrict who may
serve as governor or as a Jjudge (Article II, section 13, and
Article III, section 8).

The legislative article of the Ohio Constitution (Article I)
differs both from Article I of the Federal Constitution and from
the legislative articles in later state constitutions. In contrast
with the Federal Constitutiom, the Ohio Constitution contains no
enumeration ©f legislative powers. This is not an oversight;
rather, it reflects the understanding that state legislative power
is plenary. Later state constitutions, concerned about the scope
of state legislative authority, would seck to contain it through
substantive limitations and through procedural requirements
designed to ensure a more open and orderly deliberative process.
only two such limitations are found in Article I of the Ohio
Constitution: section 19 forbids the legislature from raising the
salaries of state officials, and section 17 requires that bills be
read on three separate days in each house. Even these restrictions
are more nominal than real. The ban on raising. salaries extends
only wuntil 1808, and the three-readings reguirement can be
dispensed with by an extraordinary majority "in cases of urgency.”

Thus, the Chio Constitution relies primarily on popular rule and
frequent elections to prevent abuses of legislative power.

The Ohio Constitution could have relied on a system of checks
and balances to check legislature overreaching, but it did not.
Instead, Article II creates a weak governorship. The governor is
popularly elected for a two-year term and thus has an independent
political base. However, unlike legisiators, the governor is not
indefinitely reeligible, being restricted to serving no more than
gix years of every eight. Although the Ohic Constitution draws
upon the list of executive powers found in Article II of the




Federal Constitution in delineating gubernatorial powers and
responsibilities, it fails to grant the governor twc crucial powers
enjoyed by the President. First, the governor has no veto power,
and thus he cannot prevent the enactment of laws that wviolate
rights or are contrary to the common good. Second, the governor
does not appoint administrative officers, and thus his control over
administration is compromised. Althcugh the governor c¢an reguest
vrinformation, in writing, from the officers of the executive
-department" (Article II, section 7), these officers know that their
selection--and presumably therefore their continuation in office as
‘well--depends. on the legislature. The Constitution expressly vests
the selection of the major executive officers--the secretary of
state and the State treasurer and auditor--in the hands of the
legislature (Article II, section 16, and Article VI, section 2).
In addition, it provides that the legislature shall determine the
mode of selection of all other officers not mentioned in the
Constitution (Article VI, section 5).

Article IIT of the Ohio Constitution establishes a system of
state courts, including a supreme court, a court of common pleas
for each county, and justices of the peace. Like the executive
officers previously discussed, the members of the supreme court and
courts of common pleas are appointed by joint ballot of both houses
of the state legislature, and they serve for set terms of office.

(Electors in each township select justices of the peace.) To avoid
creating a court system that might become outdated as a result of
societal changes and population increases, the Constitution

authorizes the legislature to add judges to the supreme court or
courts of common pleas and to create additional courts as needed.
This description of the three branches of state government
makes clear that the Ohio Constitution departs significantly from
 the Federal Constitution. For one thing, the Ohio Constitution is’
a more democratic document. Whereas the Federal Constitution
established indirect election of the chief executive and members of
the upper house, the Ohio Constitution relies exclusively on direct
popular election; and the terms of office for Ohio's governor,
senators, and representatives are all shorter than for the
corresponding offices of the Federal Government. For anocther
thing, Ohio's governorship is considerably weaker than the Federal
presidency--or, indeed, the governorship in other states that
entered the Union during the first decades of the nineteenth
century. For example, all of the other states admitted from 1801-
1830 gave the governor the veto power. In part, Ohio's decision to
establish such a weak executive may be viewed as a reaction to its
experience with the high-handed practices of Arthur St. Clair, who
served as Governor during the era of territorial government and who
sought to maintain his position by opposing statehood.” In part,
too, the distrust of executive power was an article of faith with
Jeffersonians, who dominated the early politics of the state.
Whatever the cause, the Chio Constitution resembles other state
constitutions much more than it resembles the Federal Constitution.




Suffrage Under the Ohio Constitution

Ohio's Constitution of 1802 extends the right to wvote to
"white male inhabitants akove the age of twenty-one years" who meet
regidency requirements and who either are taxpayers or "are
compelled to labor on the roads of their respective townships or

counties" (Article II, sections 1 and 5). Perhaps the most
striking aspect of the Constitution's suffrage requirements is its
restriction of the franchise to whites. Whatever the practice

. within the wvarious states, only one eighteenth-century state
constitution--the South Carolina Constitution of 1790--imposed an
express racial qualification for voting. Thus, Ohio was only the
second state--and the first non-slave state--to give constitutiomal
sancticn to racial discrimination in voting qualifications. Ohio’s
decision to impose a racial qualification for voting is
particularly noteworthy when considered in the 1light of the
suffrage requirements outlined in the congressional Act of 1802
that authorized the calling of a constitutional convention in Chio.
That Act, while imposing taxpayer, gender, and residency
requirements for those voting to select convention delegates, never
mentioned race. One ig thus led to the conclusion that the Ohio
Constitution may have disenfranchised some wvoters who had
previcusly been eligible to vote in Ohio. The Ohio Constitution’'s
banishment of African-Americans from the ranks of the politically
relevant citizenry was not limited to voting. The Constitution
also provided that the apportionment of representatives in the
General Assembly was to be based on the number of "white male
inhabitants above twenty-one vyears of age" within the state's
various counties (Article I, sectiomn 2).

Likewise noteworthy is the Ohio Congtitution's restriction of
suffrage to taxpayers. Although some historians have emphasized
the role of western constitutions in promoting suffrage reform,
Ohio's taxpaying requirement for voting paralleled provisions in
earlier state constitutions.’ The framers of those constitutions
generally agreed that participation in governing should be
restricted to those with a sufficient stake in the community,
however much they disagreed about what constituted a sufficient
stake. Not until the 1820s did the movement for white manhood
suffrage attain much momentum. In Ohio, reform was slower. The
restriction of suffrage to taxpayers remained part of the Ohio
Constitution until the constitutional revision of 1852.

Local Government

State comstitutions drafted in the late nineteenth century or
in the twentieth century typically include detailed provigions
relating to the creation, structure, and powers of local
governments.’' This detail reflects a legal doctrine, known as
"Dillon's rule," that was established in the mid-nineteenth
century. This doctrine conceives of the Bmerican states as unitary
political gystems, such that -local governments derive their
existence and their powers from the state government. From this it
follows that local governments can exercise only those powers that
were expressly granted to them by the state or were indispensable




to accomplish the declared purposes of the municipal corporation.
Moreover, the presumption has been that in cases of doubt regarding
whether a power belongs to the state or to a local government,
those doubts are to be resolved in favor of state authoxity. As a
result, considerable constitutional detail was necessary to create
units of local government and determine the structure and power of
such units.’ '

" In c¢ontrast, Ohio's 1802 Constitution--like the state
constitutions that preceded it--seems to treat local governments as
component units o©of a quasi-federal state government. The
Constitution does not include an article dealing with the creation
or empowerment of local governments; rather, it assumes the
legitimacy of existing units of lcocal government, referring to them
several times in the course of dealing with other constitutional

concerns. Thus, in discussing apportionment of the Senate, it
authorizes the use of counties as representational units (Article
I, section 6). In discussing the residency regquirements for

holding county office, it accepts the boundaries of counties
established before the Constitution was drafted (Article I, sec¢tion
27} --indeed, it places limitations on the formation of new counties
(Article VII, section 3). The Constitution's treatment of
townships is similar. It directs that justices of the peace be
elected in townships, thereby recognizing their existence prior to
the Congtitution (Article III, section 11), as it does in setting a
one-year term of office for township officials (Article VI, section
3).

Yet if the Constitution accepts the existence and powers of
ioccal unite of government, it is not altogether silent regarding
local government. Article VI prescribes the mode of selection and
term of office for local officials. Township officials are to be
elected annually; the sheriff and coroner, the only listed county
officials, are elected for two-year termg but can serve no more
than four vyears in six (Article VI, sections 1 and 3). Also, in
contrast with some eighteenth-century constitutions, the Ohio
Constitution tieg representaticon in bkoth houses of the state
legislature to population, not reserving one house for the
representation of local units of government or requiring equal
representation for thosge units. And even though the Constitution
permits the use of counties as electoral districts, 1t does not
require their use, permitting the legislature the alternative of
drawing up electoral districts. '

The Protection of Rights

- In contrast with most eighteenth-century state constitutions,
the Ohio Constitution of 1802 places its Declaration of Rights near
the conclusion of the document (Article VIII), just preceding the
" "Schedule" included for orderly transfer of authority from the
territorial government to the state government. Except for its
placement, however, the Ohio Declaration of Rights resembles its
counterparts in previous state constitutions, and particularly the
Virginia Declaration of Rights, on which it appears to be based.
Thusg, unlike the Bill of Rights of the Federal Constitution, the
Ohio Declaration of Rights includes broad states of republican




political principles, as well as more directly enforceable
provisions. . Section 1 elaborates natural rights theory--"all men
are born equally free and independent, and have certain natural,
inherent, and unalienable rights." It alsc emphasizes popular
sovereignty, noting that "every free republican government [isl
founded on [the people’'s] sole authority" and that the people "have
at all times a complete power to alter, reform, or abolish their
government, whenever they deem it necessary." Section 3 proclaims:
freedom of worship as "a natural and indefeasible right," while
acknowledging ({(in emulation of the Northwest Ordinance) that
"religion, morality, and knowledge [are] essentially necessary to

the good government and happiness of mankind." Section 14 mandates
proportionality in punishment and discourages "a multitude of
sanguinary laws [as] both impolitic and unjust."™ Finally, section

18 commands "a frequent recurrence to the fundamental principlies of
c¢ivil government [as] absolutely necessary to preserve the
blessings of liberty."

Many of the guarantees in the Ohio Declaration of Rights have

analogues in the Federal Bill of Rights. Thegse include, for
example, protections for freedom of the press (section 6), for
rights of defendants at trial (sections 10 and 11), for jury trial
(section 8), for the right to bail {(sections 12 and 13}, and for
the right to bear armg (section 20). Even so, the framing of these
rights is often distinctive, and these differences may have
implications for constitutional interpretation. Thus, in the

aftermath of the Alien and Sedition Acts, the guarantee of press
freedom is particularly concerned to discourage unjust prosecutions
for seditious libel, specifying truth as a defense and enshrining
the jury as the determiner of questions of both law and fact. The
bail provisions guarantee a right to bail in most cases, in
addition to mandating that bail not be excessive. And the purposes
of the right to bear arms are expressly extended to encompass
gsecurity of person as well as defense of the state.

Several Ohio guarantees parallel provisions in previous state
declarations of rightg, though they have no counterpart in the
Federal Constitution. These inciude the access-to-justice
guarantee (section 7), the bar on imprisonment for debt (sectiom
.15}, and the bar on transportation out of state as a punishment for
crime (section 17). Other provisions are more distinctive. These
include the ban on poll taxes (gection 23), the guarantee of equal
access to state-supported schoolsg without regard to wealth (section
25), and the right of associations to receive corporate charters
from the legislature (section 27).

In sum, the Ohio Declaration of Rights is a combination of the
familiar and the distinctive, reflecting both a borrowing from
earlier constitutions and an elaboration of new protections in
response to novel problems and changes in circumstances. Its
provisions are not primarily addressed to the fjudiciary, nor do
they rely on judicial enforcement. Rather, they seem designed to
serve an educative function, instructing the citizenry so that "the
general, great, and essential principles of Iliberty and free
government may be recognized, and forever unalterably established."

Popular government thus is understood not as a threat to rights
“but as their greatest security.




Constituticnal Change

The Declaration of Rights of the Ohio Constitution recognizes
that the people possess an unalienable right to "alter, reform, or
abolish their government, whenever they may think it necessary"
(Article VIII, section 1). 1In a sense, this declaration seems to
domesticate the right to revolution recognized by John Locke. By
acknowledging the people's right to change the constitution
peaceably, it vreduces the necessity of recurrence to violent
revolution to secure good government. This is particularly
important because, as the Declaration of Rights also notes, "a
frequent recurrence to the fundamental principles of «civil
government is absolutely necessary to preserve the blessings of
liberty" (Article VIII, section 18). Yet in another sensge, the
Declaration of Rights goes considerably beyond Locke. For Locke,
serious violations of rights or a plan to tyrannize were necessary
to justify the dissolution of a govermnment; whereas the Declaration
of Rights accepts changing popular views of what would produce good
government asg a sufficient justification for constituticnal
revigion.

The Declaration of Rights confirms that the people do not
require amendment or revision provisions to change the
constitution; such provisions do not grant a power, but merely
specify a procedure by which it can be exercised. Under the
Constitution of 1802, this procedure is the same regardless of
whether one is amending or replacing the constitution. Two-thirds
of the legislature must recommend constitutional change to the
voters, who vote on whether or not to call a convention. If a
majority favors the call, at the next election voters choose
delegates to the convention, who meet within three months after
that election. The convention then determines what changes in the
Constitution are appropriate--there is no provision for popular
ratification of the conventiocn's work.

The Ohioc Constitution thus renders constitutional change
exceedingly difficult. Even minor constitutional amendments depend
upon the calling of a constitutional convention. And to place the
question of whether to have a convention on the ballot requires the
concurrence of extraordinary majorities in both houses of the
legislature. This enables the legislature to block needed reforms.

If legislative abuse of power is the problem to be solved, the
legislature can prevent a constitutional solution simply by
refusing to broach the idea of a constitutional convention. In
such circumstances, the Constitution prescribes no alternative
courge for initiating constitutional reforms.

Conclusion
Despite its status as the first American state constitution

created in the. nineteenth century, the Ohio Constitution of 1802
does not break significant new ground, preferring to borrow heavily

from existing state constitutions. This is not surprising. The
delegates who met in Chillicothe in 1802 were overwhelmingly
Republicans (Jeffersonians), and they had readily available in

those constitutions plans of government congistent with their




political orientation. .In addition, the delegates were interested
in achieving statehood, and the necessity of congressional approval
of their constitution encouraged a rellance on tried-and-true
constitutional models. Yet if their handiwork lacked originality,
it did not lack durability, lasting nearly half a century. The
Ohio Congtitution of 1802, in sum, typifies late eighteenth and
early nineteenth century American state constitutionalism.

NOTES

1. The Territorial Act of 1802 is reprinted in William F.
Swindler, ed., Sources and Documents of United States
Constitutions (Dobbs Ferry, N.Y.: Oceana Publications, 1979},
T:544-54¢6.

2. Randolph C. Downes, Frontier Ohio, 1788-1803 (Columbus,
Ohio: Ohio State Archaeoclogical and Historical Society, 1935},
chapters 5-6; and Eugene H. Roseboom and Francis P. Weisenburger,
A History of Ohio (New York: Prentice-Hall, 1934), chapter 5.

3. The most heralded exposition of the democratizing
influence of the westward expansion of the United States frontier
states is Frederick Jackson Turner, The Frontier in American
History {(New York: Prentice-Hall, 1947). More recent surveys of
the development of suffrage requirements during the late
eighteenth and early nineteenth centuries include Chilton
Williamson, American Suffrage: From Property to Democracy, 1760-
1860 (Princeton: Princeton University Press, 1960); James A.
HEenretta, "The Rise and Decline of “Democratic Republicanism':
Political Rights in New York and the Several States, 1800-1915,"
in Paul Finkleman and Stephen E. Gottleib, eds., Toward a Usable
Past: Liberty Under State Constitutions {Athens: University of
Georgia Press, 1991); and Daniel T. Rodgers, Contested Truths:
Keywords in American Politics Since Independence (New York:

Basic Boocks, 1987), chapter 3.

4. See G. Alan Tarr, Understanding State Constitutions
(Princeton: Princeton University Pressg, 1998), chapters 4-5.

5. Clinton v. Cedar Rapids and Missouri River Railroad, 24
Towa 455, 476 (1868); see also generally John Forest Dillon, A
Treatise on the Law of Municipal Corporations, 5th ed., 5 vols.
(Boston.: ILittle Bxrown, 1911).
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This act shall cummence and be in force, from
and after the passing thereof.

MICHAEL BALDWIN,
Speaker of the house of representatives.

JAMES PRITCHARD,
"~ Speaker of the senate,

CHAPTER LV.

An act, declaring what laws shall be tn force in this
stata.

Sec. 1. Be 1t enacted by the general assembly of
the staie of Ohio, That the common law of Eng-
land, all statutes or acts of the British parliament,
made in aid of the common law, prior to the fourth
year of the reign of king James the first, and which
are of a general nature not local to that kingdom,
and also the several laws in force in this state,
shall be the rule of decision and shall be consid-
ered as of full foree, until repealed by the general
assembly of this state.

Sec. 2. Be it further enacted, That a law, en-
titled, ““A law, declaring what laws shall be in
foree,” adopted from the Virginia code and pub-
lished abt Cincinnati, the fourteenth day of July,
one thousand seven hundred and ninety-five, be
and the same is hereby repealed.

This act shall take effect and be in forece, from
and afer the first day of June next.
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MICHAEL BALDWIN,
Speaker of the house of representatives.

DANIBEL SYMMES,
Speaker of the senate.
February 14, 1805,

CHAPTER LVI.

An act, establishing a pilot over Letart Falls, in the
county of Galia

Sec. 1. B¢ it enacted by the general assembly of Gourt of
the state of Ohio, That the court of common pleas ’éﬁ“u“f yGalln.
for the county of Galia, are hereby empowered apnoinm
and authorized, to appomt a discreet person as a
pilot over Letart Falls, in Ohio river, in the county
of Galia, to continue in office during good be-
havior, who before he enters upon the duties as 2
pilot, shall give a bond, with good and sufficient mholilo,
securlty to the clerk of the ecourt of Galia county, fndecourtss
in the penalty of two thousand dollars, for the
faithful performance of his duties as pilot, who
shall, before he enters upon the discharge of his
duties, take an oath for the faithful performance
of his trust.

Sec. 2. And be it further enucted, That the said ppoes auy
pilot, when appointed and qualified, shall take
charge of all vessels, boats and other crafts, upon
application being made to him for that purpose,
and safely convey every such vessel, boat or craft,
over the said falls; and any vessel, boat or craft, or visve for

their loading, sustaining any damage, through the Hgsicctor,
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pentleman woubl be willlag o vote fora propesition
which he intendad to pffer to the follawing effeei;

“The right of assacietion, for the prosseution ofall
enlerprises, for the advsncemeut of the pubily good,
and for the promation of worality, sl sver bs beld -
viclate,™

The guestiou wie sow taken upon Mr. Rupwsrin’s
ervetdire bt awd, apoa o diviaion, it wae reipsted—uf-
firomtive B2 pogative not cotinted.

Bac. 15 Ko power af Esasgemﬂng hawe ahall ever b
exercised, dnless by the Legivlaturs.*

Mr. LARSH proposed 16 nmend by substitating
sinneral Awembly™ for ¥ Leglslatura, ¥

W hich wax agrecd Lo,

= e, 1, This snrmeration of powers whall pol be
sonstramt 1w Lnpsir o deny others nsained by the
poaple, and al} ?w;ers oot berein delegatsd, reinsin
with ihe peopls.’

Me GROBABECE moved {0 amend this section by
steiking ont fromn the first oo the word cpowers,”
wad dusertivg in lew thereof the word “righa.

Whick wes agwed te.

Mr. RANNEY gid be porozived that the Cominit-
tes had Ffs oot of thls report 8 nombar of actieles in
thy ofd Bill of riphis,  The lmd vopled sue of them, sed
wondd moeve Hs sdeption a8 an additionsl sestion, as
foltywe:

Gy —. That afl coarts shall bo wpen, und every

persun, of foputation, shall have remedy by the diaa
conse of fuw, wml ight aod justies ndoinizrered with-
oul denlal oe dilay.t?

Mr. BITCHOOUK of Geangs, ad wo shjection, to
the arspadipeni, I W fosld be eacebed sut. Justice

Iay, but dalay could nef possibly be avolded . in the
Courls, el they could lave 5 gag-law there, v wall
w8 in this Body. A daugh.]

The seelion was agteed bo.

LR EATEON BY THE STATE:

My BLICEENEDEEREFER proposed Lo insert the
Following, 1 on adiditions) seation of Lhe Feports

“BEm — Aepcoucialions of mesey mey Foomade O af the
state Tregsry fey obit doasiepdrtation ol sobored porpan Wik ingy
ik bt s wtade, ainf diaine o eanlorars o e Weskidn coaa of
Arriea, aod b asshel thew Fa astelhng et thie plaes, wwhanegir thie
Leaghal Asseapbiy shed] dern 0 wepediend aed besefieial o the
gikizpns et hizaists ' .

My, BLICKENBDERFER midd tere was wolbing
istendet by this peoposition Il te de away with the
condditutionsd sigeetwn, which was shwsye zabed,
whenever this thing of «#it appropriation fur Clodnpiea.
Hon prerpoves wis proposed in the General Assembly,
The proluditity wes, that snch a thing wonld pever be
uwudertakee, withoat st atopping the mllex of Back
papalation bvs tbhe Bote. 1L was roeredy dosiped 1o
reimnve the eunsiitational objesllon, whenever aush &
Hhivg might e dogned sdetonble by e Generst As
sernbly ol Vi peeple.  The sdopiion of tis deckers.
Gow nikpht biso he predostive of gosd cffvets in the
wiay of example G tha othey Sdntes,

Mr. LOUDON sugpested that it wounld be wall is
pursd agabiel the Hagiliey of fnogring the sxpens of
wareping off 1o Afriea all the sarploe blaek popalsies
wilele nfght he thrown spon s by our peighborivy
Biutes or the Hoath,  The blacks hed no oluims upos
the peapls of Qhig—gipaghiily thit portlen of them
which fmd come juio the Blats slooe the adopiion of
the ofd Cengtitation,  Dhis wos 5 Stals for white men.
The pegroes were intrutlers atmw;aaft ws, sod it owas
morsasotahis for ady man ioolalm thet b rested wpen
¢ a8 & pitalis daty, Lo travsport these peopls 4t e vx-
ponsg of the trousmry,

Mr. HAWEKINS proposed lo mnend the amendment
of Mr. Bruckesspenrer, by adding ot the «nd theres!
the folowiag:

* Propided, That the Goneral Aseembly way pass a
faw, 95 faF us way be decmed pragticable, o prevent
the wrupigration of blacks and muluttees jute this
ﬁmtﬂw” )

Mr GREEN of Woss, suprestad 1o the pentieman
frirmn Mlorgan 1o maks the prgelsion imperative—stzik-
ing out “may.” rod Jnsertbeg Paball

Mr. HAWEKINE accapted the modGostion.

M. SMITH of Warren, szld ha wonld not ohjeet fo
thn svetign, 16 it {eft the matter o the discrelion of 1he
Legishatare. It was o powar whish belomged 1o the
Legistatnen at ot eveny.

Mr. GREEN of Rossudminted that the Legidatan: had
the power ; and they bad attempbad to exerpize it—haw
effectoadly, every oltizen in Southers (hie krew foll
well., The law upsn the soldect was 5 perfest doad
lotter.  Therefore & owas that he suid, if they were to
have any pravision of this kind in the consiinting, bet
ik b tmperative—for, unless this wers doae; 1 would
ba very uncertain whetler the Leghdstors would at-
tengt Lo exercise iz power or Bt :

Fe prooeeded t some Tenglh o sef furth the nesex-
gity of Teglelative sctlon wpen this subjeet, and,
arnanget athar thimpsy he sld, Virginin permitted no

parson, for iy tnjsry dows biar, 1 b tds, goods s nanamitled sleve to tomaln within ber bardess 3 nod
3 i 1. 3 a

Ohie hed strendy baenie a0 azylom for the free ne-
groes of Virginia and Kentucky tand, if § wese das
termrined 1o open the doot wide fov the sdmisston of
the blacks, and for their elovation {o the position of
eaaslity in pelitieal and eivil rightswith the citizens of

' ; . PObba—therede mekiog the stele s foens aud centre-
phowld serisinky b adainistersd withont deniul oe da<; . =

point of aitrection for this closs of peepleif this was
te biedane, it shonld be dove withort his vote.

The presanee of the Wecks wis a ouisaude, eopegial
fy tn the Sowibers portion of the Bele ; nud the poe-
ple af teks portion of the Brate would salop®t 1o solux
e cheerfubly thoap thet by which they might pet rid
of this valsaues. There wos nodiviion of santimeny
amongst e o regard to this matter.  Gendlemen from
the northern part of the Stet, eould net, by ranson of
Fheir prejudiogs, wadarstaul why thin wasze, Batif
‘hey were Lo coms down asnd Jive amoogat ve, they
would get some informatinn npon the subjset, Thay
would fenrn 1bis Faety that we were opposed to elevat-
feg he blacks to the same rank with suresives 3 bnt,
that, while we pousider them an inferior elass of bo.
inpe, we treat thew with the sume Kledesss and falth-
fuslnegs orhieh woe sxtond {0 adl otbers, 18 the same con-
dition of Hfe 1 wo foed themn welly we pay theny weil;
il wa do nol overtask them.

Mr, [HITCHCOCUK, of Gonuga, saf? he had sops
posedd, when (his article wae tokens up, that il was the
deslyn to deplurs certria greab prineiples with which
vut ideas of governmapt should aseerd. H e did ne
snpposs that we wets nbout fo cousider and adopt Teere,
wn appendure to the repert of the commities oy the
tagislatlye department, 1 did seem o him that thia
projposition wes witogethrr eatl of plaee, It Was wi~
derbadiing to gechure what tha Genersl Ascombly sheold
o, tn w part of the Constituting whicth had mo conness
tion with the sabiect,

e, TAYLOR was with the gontleman frors Reoss,
tn bin gpireference for the impsraiive form of thieveso-
lutlens. }e alss preforred *shufi™ bo Y may.”” He
liknd 1o sz bold Trowt, se by despiosd to see o mesn
thing done snenkingly.  TF they wers gelog 1o expne
triats the negroes, he hoped gentiemen would fave the
musie; end the word fsball® beisg ioterposed, #L
would affurd a better festof the splilt of gentloinen

wpan 8 ¢8l of year aud poye.
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¥ of the Btate which T have the honor
may state, npon thet kuowledye, that
et degrres, webverse to the aystam here
; hat these opinions will exert & sirong
Jufience upon the ¥obes they ate to givi, whey thin
ennetituiion is gmnmd to them for Peir aduption
Hrhopenon s, Thet it s perfoetly appreent to (hem, &8
5t is to mme, That it wilt Imtrodnie grest delays in the
adminiatration of justics, add largely fo the cotd of
Yizigaiion, and remove ihe courts far from the sighd
and rench of the peonls.

1 cakt therefore, spop gontlemen af 1he Gowvontiom,
and wrge ther, by every considerution which should
be yperative npan men wha Jesire Lo render thelr k-
ks Bospable, to cones fore® ured &l ey, tnd wid in 46—
grafting npon this bill sweh leatnres as will tender it
a1 s} 1o, tstesd of 3 welght vpon tha adoption of the
onde nf orgeiis fw ves ars engeged In constructing.

1 have, Mr. President, no personst feeling i:wn%

people in the
3 repreEm,
it fs i the b

peripussd, an

i this gaestion.
ann ba cebstpnsted, and for ot 1 wikl givs my woke.

Ts 35 provided i the bHE of sights which forins a parl
of the present crastitirion, thet all eourteshall be spen,
st every porson, for aniujury dowe his o his bk,
gaunds, pereon of repuitelion, ehwll bawe remedy by the
onasonpie of [ew, and nghtand josties adminintered,
witheoees deveizd or delag.  In the draft of e bill apen
the preamhie sud Bili el rights, for the copstifution wo
wee pgaged I cupstracting, the Gommities aniittad
thfn provislon, Tt myy be, that tdiug info Goneideru-
ijon the provisions of he fndiciary report, Hioy felzas
if they could aot give the aestrsuds that jusecs shali
b mdoyintstered withont dental ot deluy.  That provis.
sen howswer hus beew relustated, sud [ hope to e iz
promise redeemed Lo the uiber.

Tt elr ; what daes this system, in affert provids ¥
Ty stats ¢ 1o be ciulded fnte wlue jodiciel distrivts, of
whisl the county of Hamilton will be owe. Desides
this thers Wit be sight distrists, sl which the halsaes
of ths pints 1 to be distribated.  This will moke abont
ebeven couniics in esch distriet. ‘This amendivent, if
snpted, will bring s wension of the Suprone eourt e
e 57 these elvven ceuntise every yeat. s this wa-
reweonabie § Orape wa to be bowtd to o sysem that
b b fewbure It Ehe centrabization of bl the judieial
power of the stite T Tt wa ure fokd by gendlemen,
shat (hia is o mery maiter of fetadl, and that e salest
s hest way is io fenve (uli 10 the Legiduiare. I
gl tharneg du pight, itoan be spd should bs dous bere, for
i Fonsom—thel this Copstliniion haa get 1o go bebite
e pople; awd they will insist npen  resdicgon Hs
Tage, thit they are 16+ 1o be sadéled with 2 evetem that
shatl eenteniie sil 1he jodisial power of the slute al the
el of govergovent, ‘They want o puarasly thal such
chaflp § bo the resnlt. Blmry will vofs zgalost the
syt W, With tei peovision for defoy and consolidstisn
i B Ef yom wiil oreet s ceurd, give Ut samething
10 40, sad 121 1 i s business s prar and s coaven-
Tently ti the people o8 procieable. Let vz then begtn
tievs, The amepdment witf tahe wothivg From the
eymmelry of the bill. :

e BTANBERY. Jewill inoresse the deluys dn
the nilminiziretion of jastice—that is oll.

Mr. RANNEY. T do mot think so.  The same
pusiness will fedone,  Uan it ot bedone as guidkly
s the districls ss. ad e seat of governnuntY  The
guestion i shall the Roprema Cowrt perform The
ﬁ&m;s?ﬁluiim i the distrists, or ab the sead of povern-
meit

Froder the present sysfem, the Surems Court goes
o ench ety and deeldes from sixly iﬁa}mnﬁm&
catgn i bunlk: and will gentlemen say thet wih an

endargencent uf e frte of the Coust, thay will Tast 534

verd |
¥ e T faonr of the Destsysien that |

sverlonded with Dusibess that they canpct hold s
seasion I eight differcus places in ouv tenvitory? He
lonkod wpim this Supreme Coupt, a5 somethitg like
he fifth whesl of & wagon, Thete was, it would seen,
Vitla fur them io do.  If they hold their cessions
aply ab the scut of goverument, thers world be txt
tn nothing to do. Wow he wanied 1o furakh them
with some doties 1o perforn, for of w0l the evils that
conlid affict the publfe, the worst wonid Las fonrk
hodding its sessiony ot the seat of goversen, with
nthing b 40

¥is tooked npen it, saof greak importancs for sny
court by po out ameng the peagle, t0 leary thopke chur-
peter, manners, balits, and wodes of thought Tt wenld.
give thein s spfeier of information, that they eotiid ohe
tule inwo olbet way.  Desldes, ths effect wpon tha
poopde will be 1u the higheat degaes satatory. For ve
erurd st soulee that power, digeily, uinence, and
smutharity, b the oyes ol the pesple, which it oughi to
Tneve, Bolees it gess avasng Lhe prople, periorme is de-
tien tw their aﬁ%‘nt, s places fo their view the practient
workings of dhe systom of judiclsl powst whish atis
apon and protects thelr Bitereste,

I you vegiive this coudt toshl ut ihe sout of gov-
ernment, s efeet will be, 1t will not sommand the
reupett aiwd Hhe penfiderne of tlhe progle s 1 e ditins
were pornrmed in thelr midet. Tho gquestion i, with
you huve s asprame coure sitting st Colambaa, wnd
he busines 4 be broughe to it, oy shall i§ go fram
Jistriet lo distrint, adminiulering justite in the people,
for 1he peopley and in sight of tas prapial ;

T hieve ever éald when § baw been jsquiesd of, thed
hie copvention would et fix wpan any syster (het |
would mot briag bome jistics ta the people. 1 huve
ased iy endearor 19 conrtoten the ey, o briug
distepnte upon We labors,  Bal, eir, dey op the fonn-
toine 0F joslive—erenbs 3 system thal shull ensare delay
and pncitiainty-—kle  sway Teom ths people, sod fo-
pate 1 ot e meat of govermnent, and you Jrawe denits
atdeirretticvably damand this constiivtion

My KIRREWOOD aaid. it appeazed that the geptle
man frem Trambuil, [Mr. Rawme.] had » deep seated
oppositicn b the sutire systom of the emumitten.  He
attucks the ropert deingencusdy, pud faps bo this sya
o, g3l the defects, dobeys of fuilive, eonlinganoes, bl
peals, &, incidest fu the proseat apsiem. Flewes win
snlfeeis proper 1o be diseussel, woder the hewd of re-
fosm, 81 the prastise of the sturis but laeve no Tele.
wapey to the pressnt soiject. The yaextion is, shall
thu soprems conrt i #t Cobwabis, or shell 1t sit i
exch of ke nins distrits of the Stule.  Now, the gea-
fommun has bigeetd Imtreduced o system of his owes
and it would seem, thar he s ready t0 Trak down that
of the commitivs In the hepe, then; to tntradoce his
CWE,

There may be w question of bis consistoney. whish
moy be seen ia tha Tight of his own seporh In that,
Tis §3 contentd to have his snprenis no%rd, i three places
i e Stats,  Hero he i not condent, thas it shall it in
even mite plices.  He scems aat fe bevs voad his owh
profect recesdlyyand to Bave forgation it provisiomm.
Wnt he sppears eqoully ignomat of the provisions of
the ropbet of the committen; or s weuld have known
shal 16 81t in Ieik . Colrmbas, is but & smalfl pertion
of the dutienvegnired by tes judges of th sepremecourt.
*{'he provision of the peport b, thal the supreme eoart—
hst i, the court 1z Bank-—alllsit at least ones o year
&t Columbnn, and st such other Hmes and places; v8
the Tegislature way direet

Phe proposition tnvelesd in fhe mmendment, ks not
that ihe court ek now corpespondy to the suprems
ennth, sheil 5it Jn such of the distriuis of thetale; but
St the conrt In bank, shel #it incach of the disnricts.
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be hurtful in any respect, and it only becomes
useful when the necessity exiasty for it. If you
leave this section out of the Constitution, you
have no provision whatever, by which, if, in the
multiplicity of causes, the supreme court
should become, as it now is, overrun with
business, you can relieve it. Gentlemen say
that there has been no necessity hitherto for a
provision of this kind; but gentlemen, in the
light of the fact that now the supreme court is
four years behind its business, will not argue
-that & cormamission like this, had it been provided
for by the old Constitution, would not have
relieved the docket of the supreme court.

Mr, GODFREY. Will the gentleman allow
me? Does he think the necessity would have
oceurred, the docket would have been behind,
had the jurisdiction of the supreme court been
whai we now propose to make it? :

" Mr. GARDNER. Gentlemen undertake to
gpeak for the time to come. Do they forget
that the Bfate of Ohio is a great Sfate, and a
growing State? that varied and multiplied in-
terests are growing up all through ity great
commercial and manufacturing interests? Do
they suppose the conrts of this State are to re-
main as they are now, and have beern for twenty
yeard past? We do not know what is in the
future for us. We have made a provision for
future contingencies, and that is all there is of
it, %It can certainly do no harm, and it may do
infinite good. Now, the argument of the gen-
tleman from Richland [Mr. BurNs] that the
supreme court will manufacture an oceasion
for the creating this commission, seems to me
to be an enfirely unwarranted assumption,
That is, presuming that an intelligent court,
elected by the people to perform the duties of
that court for the people, will disregard their
oflicial oaths, neglect their business, and man-
ufacture an occasion for this commission. Now,
that is presnming more than we are warranted
in doing, and if-they should do 3o wrongful an
act, the General Assembly, which is to make
provision for it, would prevent the wrong. If
we leave this article in the Constitution, it can
do no harm. As the gentleman suggests, in
1850, af the time the old Constitution was made,
it was thought not to be needed, but our ex-
perience has shown that now, by the accumuy-
lation of business at the commencement of a
new judicial gystem,there is a necessity for the
creation of this commission fo relieve the su-
preme court of the accumulation of the docket.
That does not necegsitate our providing that this
commirsion now shall last ten years. Gentle-
men are content to' give us a cominission that
shall only continue for three years. Weask
that this commigsion shall only he provided to
supply an actual want, and relieve the docket
of the supreme court, I have a case pending
in the supreme court now,that has been there
for two years, and I am informed by the clerk
that itcannet be posgibly reached for more than
two years more. YWhen such a state of caseas
that exists, we want a provision by which liti-
-gation may come to an end. Therefore, I hope
the Committee will not strike out this section.

7 Mr. MULLEN. In 1851, at the organization
of our present judicial system, I learn thatthere

had been—an—aceumulation—of-eases—in—the su-|

500. Tt was thought then thatf the judicial sys-
tem then devised would be sufficient fo gain
upon those cases, and be sufficient to dispose of
the cases as they came into court. Therefore,
no commission was anthorized at that time for
the disposition of the cases. But in view of -
the action ¢f the Judicial Committee in this case,
and in view of their recommendation ; so far, I
do not think that any such argument or excuse
exists at the present time. Now, ag I said, in
1851, there had been an accumulation in the su-
preme court, of between 400 and 500 cages. No
commission was appointed at that time, but the
supreme court, under the present judieial sys-
fem, went into the discharge of their duties,
and they have kept up with all the cases that
have been brought into the supreme court, both
of law and of fact, with the exception of forty
cased, and they have held the distriet court at
the same time; and there has been an accumula-
tion during the last 20 or 22 years, of only forty
cases, Now, I ask, if there can be any neces-
sity for such a provigion in the present Consti-
tution, that a commission may be appointed, if
the judges of the supreme court may see proper
to ask it? Now, the supreme court, under the
present gystem, adopted vesterday, has been re-
lieved. All questions of fact are retained by
the inferior courts, and they are not called upon
to aot in those cases. Neither are they required
to go down to the distriet court; but their whole
time, all their energies, and their full eapacity,
are asked to be expended upen the cases of law,
stmply, in the supreme court., Then, I say,
where can be the necessity or the exeuse, rath-
er, for permitting this section to remain in the
present judicial gystem ? I eoncur in the opin-
ion of the gentleman, that a decision announced
by the appointing power would not ¢arry with
it much influence, much respect; and I am not
in favor of throwing the supreme court into
temptation. I do not desire to doubt the capae-
ity or the ability of the supreme court under
this new judicial system, of dizcharging their
whole duty. I am satisfied, Mr, Chairman, that
under the present judicial system, with the safe-
guards that have been thrown around the su-
preme court, they will be fully competent to.
keep up with all the business that may come
into that court, and play half the time, Now,
there has been a great deal of talk about reliev-
ing the supreme court. I undertake to gay, Mr.
Chairman, that under our present judicial sys-
tem, the judges of the court of common pleas
have done twice a8 much work as any single
judge of the supreme courtin the State of Ohio,
and yet their labors have been disparaged. It
has been said they have not half worked., I
think the lack oflabor has been in the supreme
court, Then, I say, in view of the amendments
that were passed by this Committee, on yester-
day, I hope that this section may be stricken
from the proposed plan.

Mr. COWEN. The Committes, in disposing
of the 4th section of this article; have unani-
mously decided that a commission, in place of
the supreme court, is now necessary. The gen-
tloman from Richland, [Mr. BurNs], makes a
prophecy, as I understand i$, namely, that al-
though the creation of such a commission is now

preme court to the amount of between 400 and

-necessary, it-will-never-again—benecessary-in
the history of Ohio. .
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Mr. BURNS. 'Will the gentleman from Bel-
mont give way a minute ?

Mr. COWEN. Yes, sir, .

Mr, BURNS. I think he extends my pro-
phecy a little too far. I stated for the next
twenty years. :

Mr. COWEN. Very well. The gentleman
makes a prophecy that it will not be necessary
for the next twenty years. Of course, the
Committee are not going to convert themselves
into a committee of prophets. If the proposi-
tion of the gentleman in this section were, that
such a commigsion shonld be created snce in ten
years, then I can see the foree of the argument
and the pertineney of the predictions that are
made here by those who oppose the Proposi-
tion. But who of this Committee is prepared,
in the exercise of his deliberate judgment, to
8ay, that for the next twenty years no such ne-
cessity as now exists, and as iz admitted by this
whole Committee, and every member of this
"Convention, will cceur? It has been observed
here, and remarked upon by the gentleman
from. Marion, [Mr. ScorieLp], that this does
not propose to create another commisgion in the
future, The proposition is simply to make a

: :I[)rovision here, abundantly guarded, as I think.
f the members of the supreme court are of the
opinion, at any time in {en years after the ex-
piration of the commission which we have cre-
-ated, they appeal to the people through their
representatives, and then it is for the people,
through thelr representatives in the General
.Asgembly, to determine whether that demand is
justified by the state of the docket and the bus-
iness, and if it is, they are authorized, in that
cage, to do if, What harm ean possibly result,
Mr. Chairman, from the adoption of an amend-
ment guarded as this is? And why should ob-
jections be made to the adoption of it, simply
because it is possible it may not be needed? I
do trust 'we may not fall into the error which
it is conceded the framers of the present Con-
stitution fell into, of supposing they had cre-
ated a supreme court that would be amply able
to do the business of the State. It is claimed
here, and reference is constantly made to the
action of the Committee on yesterday, in adopt-
ing an amendment which if issupposed will re-
duce materially the business of the supreme

court. How much it is going to reduce it, it is’

impossible to determine now; and gentlemen

are entirely mistaken when they assume that

‘that court has the disposition of questions of
law only. Criminal cases, equity cases, may go

up to it under the action of our Legislature as

it now stands. Besides that, Mr. Chairman, I

do not propose to discuss here, even incident-

ally, the propriety of the amendment as it now

stands; but it was debated in the Commitiee,

-We anticipated its probable fate in the Conven-
tion, and inagmuch as it iz spoken of here, I

beg leave to say, that I, for one, shall, when the

action of the Convention comes to be taken

upon that, at least enter my solemn protest upon

the adoption of the amendment to fhis gecond
.section. I ask the indulgence of the Commit-
tee while I make 'this single remark, that I do
not concur in the opinions which have been ex-
pressed by gentlemen of eminence, when they
tourjudicizl systom istreati

eourt for the purpose simply of settling general

uprenme [ speedy-justice; as-they-arerequired—to—be

gquestions of law which are of public interest,
My understanding is, that it ig the duty of the
Convention, when they undertake to createa
court, to create a court where justice may be
administered, and the individual and personal
rights of the people determined. I do not pro-
pose to anticipate the action of the Convention,
even, therefore,in giving the vote which I shall
cast against the proposition to strike out this
fifth section.

Mr. PRATT. Iwould notwillingly yield in
respect to any gentleman upon the floor that I
owe to all the supreme judges and supreme
courts that have ever been in Ohio, now are, or
ever will be; but I am not prepured,in anticipa-
tion, to give that degree of respect o a brevet
supreme court that attaches to that regularly
constituted under the Constitution of the State.
I hope, therefore, that the meotion of the
gentleman from Mercer [Mr. Gopyray] will
prevail, -and that this power that is sought
to be lodged im the Legislature and the
supreme court, of creating every ten years
a supreme court by brevet, will not be there
long. While I respect the court as now con-
stituted, and as it will be ponstituted in the fu-
ture, I do not believe it is politic or wise on the
part of this Convention or of the people, to place
before that supreme court in the future the in-
vitation fo relieve themselves of the labors cast
upon them by this Constitution, by throwing it
upon another tribunal. Now,in the progressz of -
the debate yesterday, in this Committee, we were
assured by those who were well advised and
who had studied well into the statistics, that at
least seven-tenths—that was the statement, as
coming from the clerk of the supreme court-—
that seven-tenths of the caunses seeking admis-
glon to that court now, were upon guestions of
fact, for the decision of which, by the vote of
this Committee, we provided to refer to another
tribunal, and that seven-tenths of the business
geeking admission into the supreme court of the
State, 1¢ provided for by another tribunal that
we all believe will become an efficient fribunal,
a break-water against the piling up of business
in the supreme court, already provided for. May
we not most properly insist that there will ex-
ist no such accumulation of business in the fu-
ture as has existed in the past, and that this
court, consisting of its five judges, will be am-
ply sufficient in the future to keep its docket
clear? I shall, therefore, vote for striking ous
the section.

Mr., WHITE, of Brown. The Commitiee
framing the Report have sought that it be ade-
quate to meet any future exigency that may
arige in the progress of the growth and develop-
ment of the State. Our Bill of Rights declares
“that all courts shall be open, and every person,
for an injury done him'in his lands, goods, per-
son, or reputation, shall have remedy by the due
course of law, and justice administered without
dénial or delay.” That declaration in our Bill
of Rights, for a number of years last past, has
been an absolute nullity. Justice has not been
administered without denial or delay, and for
injuries done to our people in their persons,
their property and their reputdation, the courts
hdve not been open for the administration of

TIIOR

uPoia

fundamental prineiples of right and of justice,
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laid down in our Bill of Rights, Who can fore-
tell what the growth and development of the
State of Ohio may be for the next twenty years
to come? Iknow noway of judging of the fu-
ture but by the past, and if we are to take the
past as the criterion by which to ascerfain our
wants in the future, what does the past tell us?
In the last fifteen years the cases on the docket
of the supreme court have gained about forty.
It will now take four years to reach a case that
is placed upon the general docket of that court,
unless some relief is provided by this Conven-
tion. Is. that the administration of justice
without denial or delay? We have, by the
" unanimous concurrence of the Convention, as
the gentleman from Belmont [Mr. Cownx] said,
provided relief for the present exigency that is
upon us. Why shall we not provide relief
against future exigencies that may come upon

© us, in order that justice may be administered

without denial or delay ? As I said before, who
can tell what twenty years may develop in this

rowing State, now, as it were, in her infancy ?

ur great mineral interests, those great mines
of wealth that still iie buried in the bowels of
the earth, are almest utterly undeveloped, are
- in theirinfancy. Our railroads, our telegraphs,
our life insurance and fire insurance companies
are constantly multiplying, Our commercial
interests are constantly growing and develop-
ing, and the exchanges of the different com-
modities of the country are increasing, and
with the increase of exchanges the commodities
increase. The sources of litigation are con-
stantly increasing in our midst, and shall we
notmake this provision,that the supreme judieial
tribunal of the State, the court of last resort for
the determination of all these great questions of
right, shall speedily dizpose of the questions
which may be submitted to them for their arbi-
tration? What danger istherein incorporating
this ¢lause? The gentlemen say it is aninvita-
tion to the tribunal to negligence, and want of
diligence in the performance of their duties. I
venture the assertion that there is no offieer, no
court, no tribunal in the State, that has worked
as faithfully and as diligently, in the discharge
-of the duoties enjoined upon them, ag the su-
preme court of the State; and with diligent ap-
plication to the business of the court they are
unable to keep up. They are inadequate to the
task, If they were now even with the docket,
and were to start in with the docket, with the
state of the business as it now exists, with all
their indastry, and all thelr application, they
could not more than keep up even, and with the
future growth and development of the Stabe,
with new causes of litigation in our midst,
shall we not provide against any contingency
that may happen to come upon us in the future,
like the evils that are now upon us? What
harm can come of this provision which is thus
carefully guarded? Those men who ave best
acquainted with the business of the couri,
whose sitnation and relations to it are such that
they know the state of the business in the court,
are reguired, whenever the business becomes
g0 clogged that they are inadeqguate to the ad-
ministration of speedy justice, as a right the
people of the State are entitled to, to certify
the fact under the seal of the court, which has
to be spread upon the journals of the court,

that the business has so aceumulated as to make
it necessary that s commission should be raised
for the purpose of disposing of the business ac-
eumulated upon the docket. That being certi-
fied to the Governor, he makes his appointment
of the commission, and that appointment is a
nullity until it is ratified by the representatives
of the people in the Senate. With this safe-
guard thrown around it, I can see nodanger.

Mr. GUKLEY. Will the gentleman allow
me a guestion?

Mr. WHITE, of Brown. Certainly.

Mr, GURLEY. Is he satisfed with this
anomalous mode of creating the supreme court
of the State of Ohio?

Mr. WHITE, of Brown. The gentleman
asks me if I am satiefied with this anomalous

-mode of establishing the supreme court of the -

State of Ohio. I answer him, that Iam satisfied,
and will be satisfied with it, until somebody can
present to me a better plan.

Mr. GURLEY., I will ask the genfleman
another question. Why he does not provide -
for the constitution of a supreme court proper
in that same way? :

Mr, WHITE, of Brown. For this simple
reason : This is a tribhunal organized to meet a
contingenecy and exigency that may arise, and
is merely temporal for merely temporal pur-
poses to meet a temporal exigency; and inag-
mueh as we cannot eontemplate when the
exigency may come, or what it may be, when it
does come, this, to my mind, is the best pro-
vision that I have heard suggested to meet it.

Mr. HOADLY. Will the delegate from
Brown, [Mr. Warre], permit me a question ?

Mr. WHITE, of Brown. With pleasure.

Mr. HOADLY. The objection that oecurs
to my mind to this provision is the short term .
of office, and as one of the Committee, after con-
sidering the matter, I should like to have him
express his own opinion as to the probable sue-
cess in getting a worthy court to serve on so
ghort a term.

Mr, WHITE, of Brown. My view of the
probable success would be this: The Governor
of the State is a man of sufficient intelligence,
and sufficiently aequainted over the State, to
know who would be gqualified to discharge the
duties of that office. I propose, and I have no
doubt that he would constitute a tribunal of .
men whose learning, whose standing - and
character as lawyers, throughout the State,
would give to their decisions a3 much credit
and as much weight uas the decisions of the su-
preme conrt igself, .

Mr. PAGE. Will the gentleman 2llow me
to ask a guestion? ‘

Mr. WHITE, of Brown. Certainly.

Mr. PAGE. The question involves also a
statement., We have two supreme courts sit-
ting at the same time: Buppose that the com-
mission and the supreme court differ in their
opinion, in the deeision of a given question.
Which is to be taken as authority ?

. Mr. WHITE, of Brown. The gentleman
asks me the question: Suppose the commission
and the supreme court differ in their opinion on
the decision of a given guestion., Which is to
be taken as autherity? Now, my understand-.
ing of it is, that the commission and the sn-

preme-courtwill be sitting here at the same
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probate court, which shall be a court of record, O{SBH at
all times, and holden by one judge, elected by the electors
of the connty, and whose term of office shall be four
years.

The SECRETARY read:

Mr, COOX moves to amend, by striking out sections 8,
9,10 and 14, and inserting the following:

Each county in the State shall constitute one common
%eas.dlstrict, in each of which, except the counties of

amilton and Cuyahoga, atleast one judge for such dis-
trict shall be elected by the clectors thereof. In the dis-
trict composed of Hamilton county, at least five, and in
the distriet composed of Cuyahoga county, at least three
Jjudges, phall be elecied by the electors of said counties
‘respectively, Courts of common pleas shgll be held by
one or moreof thege judges in every county, as often as
may be provided by law, and more than one conr} or sit-
ting thereef may be held in any county at the same time,

80, —. The judges of the courts of common pleas

shall hold for the term of five years, and, whilein office,

shall reside in the district for which they are elected, but
may hold such court in alhy conunty of the judicial circuit
composed in part of said distriet, ’
8E0, ~~. The jurisdietion of said common pleas courts,
imd. of the judges thereof, shall be fixed and regulated by
A%, -

S0, —. In all counties of the State, where a probate
conrt shall nov be established, as in this article provided,
the jurisdiction of the several probate courts now exist-
ing therein, with the records, files, books and papers
thereof, shall be transferred to the respective courts of
common pleas io said counties; and said courts of com-
mon pleas shall be open at all fimes for probate and tes-
tamentary business, the appointment of executors,
administrators and guardians, and for such other juris-
dietion as may be provided for by law.

S®C. —. There shall be established in each county of
the state having, according to the last Federal ¢ensus,
and in each county as the same shall hereafter acquire,
aceording to the Federal censns, 8 population greater
than thousand, a probate coart, which shall be a
court of record o%en at all times and holden by one
judge, elected f)y he electors of the county, and whose
term of office shall be three yvears. ' :

SEC. — Each probate judge, and clerk of court, other
than the supreme court, shali receive a fixed salary out of
the proper county freasury, and sll their official fees shall
be paid into such treasary, and shall constitute a separate
fund, applieable, o far a8 may be nocessa.r,{, to the pay-
ment of the salaries of the judges and elerks of said
county. The clerk of the supreme court shall receive &
fixed salary out of the State treasury, snd shall pay into
it'all his official fees,

The CHAIRMAN. It will beunderstood that
the various sections proposed to be stricken out
will be subject to amendment before the vote is

"taken upon the substitute. .

Mr. RUSSELL, of Meigs., Will the genfle-

man from Wood [Mr. Coox] allow me o offer:

an amendment to section 87
© Mr., COOK. I am under obligations, if 1
give way to any one, to give way to the gentle-
man from Montgomery, [Mr. Cray,] for the
purpose of allowing him to offer an amend-
ment. L
Mr. CLAY offered the following as an
z(zjmendment to the substitute offered by Mr.
00K ! '

“SECTION 8. The State shall be divided into fifteen
common pleas districts, of which the counties of Hamil-
ton, Cuyahoga, Montgomsry, Franklin and Lucas, shatl
each constitnte one, of compact territory, bounded by
connty lines, and as nearly equal in population as practi-
cable, having duae regard to business, - .

Fifty judges, residing in their respective districts, shall
be'elected by. the electors thereof, as follows:

Five in Hamilton connty; three in Cuyahoga eounty:
two in Montgomery county; two in Franklin county; two
in Liucas county; and the remaining thirty-six judges in
snch_glstmcm, respectively, as the Generval Assembly may
provide. . -

Courts of common pleas ehall be held by one or more oi
thése judges, in every county of the distriet, as often as
may be provided by law, and more than onesitting there-
of may be held at the same time in any distriet.”?

Mr. HOADLY. Will the gentleman from

tion? His third section and the ninth seetion
of the Report of the Commitiee are really iden-
tical, and if he will waive pressing his third
section, it may save us a little trouble in the
Committee. They only differ in mere phrase-
ology.
xy'r.‘ COOK. I have no objection whatever,

I haye no objection to the gentleman from Meigs '
[Mr. Russerr] sending in his amendment to
read. : :

The CHAIRMAN. .If the amendment of the
gentleman from Meigs [Mr. Russerr] is an
amendment to the original proposition, it is first
in order.

The SECRETARY read:

Amend section 8 by striking out the word **twelve,” in
the first line thereof, and insert ¢*45,” and add after the
word * eounty,” in the fifth line, “ Cayahoga county,” and

strike out the words * three judges,’” in the tifth line, and
insert © one judge.’”

The CHAIRMAN. The question is upon the
amendment proposed by the genfleman from
Meigs [Mr. Russsrp). - The gentleman from
Wood [Mr. Coox] is entitled to the floor.

Mr. COOK. Ionly have a word to add, Mr.
Chairman, and I think I can say it as well now
as atany other time, I really feel that I am in
a better condition than I may be again.

The amendment which I offer is not the work
of my own hands, but it is the product of joint
labor. Tt has been prepared after consultation.
‘We have followed the proposition submitted by
the Committee as far as we could, having in
view our desire to incorporate the idea that we
would have a eourt in each county.

I will add but a few words to what I have al-
ready said, in support of this amendment.

Gentlemen here entertain doubts of the pro-
priety of establishing. a court of common
pleas in each of the counties of the State. And
so far as I have been able to learn, it is clearly
because they think there cannot be found law-
vers of the requisite talentin the smaller coun-
ties to fill the position with sufficient dig-
nity, as they express it. They need have no
fears on that account. The smaller counties
have need of as much dignity as the larger ones.
The danger does not lie here.- Norisit in the
want of infegrity, mor in the want of moral
worth, nor in the lack of virtue; all these are
more- highly cultivated in the rural districts
than in the cities. The country abounds in mean
of moral worth. The cardinal virtuesare more
highly prized there than elsewhere.

The only danger, if there be any, is in the
want of men of sufficient legal knowledge to fil
the office of judge of such a court.

For the past twenty years, some of the small-
er counfies have furnished the best judges in
the State. And many of the ablest lawyers in
the cities are men who learned the Iaw in’ the
dmaller counties and removed to the eities, not
to learn the law, but to make money and to
teach the city lawyers how to practice the pro-
fession. '

Both eity and country are supplied -with law-
vers, 88 with the other necessaries of life, by
the demand for them. So, you willalways find
lawyers in a county, with falents commensur-
ate with the business, And jgthis the only real
difficulty in the way of establishing courts of

Wood [Mr. Coox] allow me {o make a sngges-

plenary jurisdiction in the several counties,
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when removed, whether by fact or philosophy,
reasonable men shall give their unfounded ob-
jections and give to the people a system of
courts in which they may realize the promises
magde in the Bill of Rights, viz: '

“ Al courts shall be open, and every person,
for any injury done him in hiz lands, goods,
person or reputation, shall have remedy by due
course of law, and justice administered without
denial or delay.” -

I cannot resist the conviction that gentlemen
-have either overdrawn on their imaginagion or
have been driven to opposition of this system

by ungrounded fears, They fear it will not
maintain the judicial dignity; that it will

deteriorate; that the judges will become lazy.

or rust in court, for want of something to do,

I have no fears of that sort. If the court is
clothed with common pleas and probate juris-
diction, the judge will have business enough for
every working day in the year.. And the ques-
tions which will come before him will be of so
varied a nature as to keep him bright on all
matters which may arise for his adjudication.
But should he have some days of leisure to
spend in hislibrary, he would, perhaps, be none
the worse for it. ‘

Upon the gnestion of conferring so important
jurisdiction upon a county court, we may de-
rive information from an examination of the or-
ganization and jurisdiction eonferred upon the
present probate court. Its'organization was not
such as to secure the best legal talent of the
ecounty. But notwithstanding, the General As-
sembly has invested it with jurisdietion to hear
and determine gome of the most important ques-
tions that can arise in any court in the State,

They have given it jurisdiction in habeas cor-
pus, in which not only all our liberties may be
imperiled, but where infaney may be torn from
maternal arms and given to the cold mercy of
gtrange hands. : o

It has jurisdiction to condemn lands for the
use of corporations, and may take from any citi-
zen of the State his most valued property., He
may have spent a life-time in ornamenting a
house, and adorning it with all the luxury of art;
flowers may bloom around him, and he may have
a shrubbeéry that Shenstone wounld have envied.
Buf it lies in the track of a proposed railroad.
In vain he endeavors to induce the officers to
deviate from their survey and spare to him his
home that he may spend his deelining years in
peace. But they are inexorable.” They file
their, petition in the probate court and the judge
iszues the order under which the aged man is
driven out, houseless and homeless, as Adam

- from the Garden of Eden., And still gentlemen

refuse to clothe a court of greater judiclal im-
portance in the county with a jurisdietion in
many matters of far less importance. And to
release themselves from the absurdity of fheir
position, they say they would prefer to take
from this court the jurisdiction above referred
fo b

* But"why rob it of this jurisdiction? Who
hag asked you todoit? Have the people found
-fault with the eourt in the exercise of this ju-
risdiction?z I ask gentlemen not to lay vio-
lent hands on thig court to release themselves
from their absurd position; but, rather, yield

to reason and give s a court in each county

where our basiness may be speedily disposed of.

‘We have probate court,and we have common
pleas court in each county; but each is only a
half court, Why seek to force upon us two
courts when one will do the business better? It
will not be because you think it will be cheaper,
1t will cost more,

You propose to. give us eighty-eight probate
judges, and pay them a salary. is will be
fixed at not less than $1,500 each per annum,
which, for the eighty-eight, will amount to
$132,000 per annur, :

You also propose to give us thirty-eight com-
mon pleag judges, whose salary will not be less
than §2,500 each per annum. This will make
$95,000 per annum, which, added to the salaries
of the probate judges, will make $227,000 per
annum for what should be done by one court.

Consolidate the court of common pleas with
the probate court, ard you %et rid of thirty
judges at a salary of $2,5600 each,.or a gross sum
of $%5,000 per annum; and if you increase the
salary of the county judges to $1,800, (which
will secure men of sufficient ability to.de all
the business, and do it well,) it will only cost
the State $158,400—a saving to the over-hurdened
tax-payers of the State, in the galaries of judges,
of §$46,600 per annunm, besides the great saving in
costy to parties, made by reason of the continu-
ance of cases for the wantof time to try them.

"The CHAIRMAN, 'Thequestion is upon the
motion of the gentleman from Mefgs, [Mr. Rus-
SELL], to amend the eighth section, by striking
ouf in the first line the word * twelve” and in- -
gerting the word “ forty-five’’; by inserting in
line five,after the word “ county,”” the words
“and Cuyahoga county’’; and striking ont the
words “three judges,” and inserting “one
judge’ in the same line; and inserting after the
word ¢ three,’® in the seventh line, the words
“in Cuyahoga county, three judges,” so that it
will read: .

“ The State shall be divided into 45 common
triets—of which the counties of Hamilton and uyahoffa
shall each constitute one—of compact territory, boun ed
by county lines, and as nearly equal in population as
practionble, having due regard to business, in each of
which,exceptin the districts compogedof Hamiltoncoun
and of Cuy agoga county, one judge for such distriet, resid-
ing therein, shall beelected by the electors thereof. Forthe
district eomposed of Hamilton county five judges, and fox
the distriot composed of Cuyahoga county three jndges,
residing therein, shall be elected by the electora thereof.
Courts of common pleas shall be held by one or more of
these judges, in every county in the district, as often as
may be provided by law, and more than one court or git-

ting thereof may be held at the pame time in any dise
trict.”

Mr. GRISWOLD. Can this amendment be
voted upon geparately? There are certain
amendments, if the first part iz adopted, that I
would like to propose,

The CHAIRMAN., The Chair thinks the
proposition divisible a8 to each one.

Mr. GRISWOLD. Then,Idemanda division.

Mr. RUSSELL, of Meigs. With the consent
of the Commitiee, I withdraw my amendment,

The CHAIRMAN. The question then before
the Committee is upon the amendment to the
giibstitute for seetion eight, proposed by the
gentleman from Montgomery [Mr. Cra¥].

Mr. COOK. I wish to say to the gentleman
from Meigs, [Mr. RousskELL,] that if ‘'my motion
to strike out section eight would not prevail,

leas dis-

under strict parliaraentary usage he would net
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CONSTITUTIONAL CONVENTION OF OHIO

Monday.

Suits Against the State.

out or againsi lawful authority, here he must rely
on the justice of congress, or of the execuiive
department. The greatest difficulty arises in re-
gard to the contracts of the national government;
for, as they cannot be sued without their own
consent, and as their agenis are not responsible
upon any such contracts when lawfully made, the
only redress which can be obtained must be by
the instrumentality of congress, either in provid-
ing (as they may} for suits in the common courts
of justice to establish such claims by a general
law, or by a special act for the relief of the par-
ticular party. In each case, however, the redress
depends solely upon the legislative depariment,
and cannot be administered except through favor,
The remedy is by an appeal to the justice of the
nation in that forum, and not in any court of
justice, as a matter of right, ' :

Section 1678. It has been sometimes thought
that this is a serious defect in-the organization of
the judicial department of the national govern-
ment. It is not, however, an objection to the con-
stitution itself; but it lies, if at all, against con-
gress, for not having provided an adequate remedy
for all private grievances of this sort in- the courts
of the United States. In this respect there is a
marked contrast between the actual right and
practice of redress in the national government, as
well as in most of the state governments, and the
right and practice maintained under the British
constitution. In England, if any person has, in
point of property, 2 just demand upon the king,
he may petition him in his court of chancery (by
what is called a petition of right), where the chan-
cellor will administer right, theoretically as a mat-
ter of grace, and not upcn compulsion, but, in fact,
as a matter of constitutional duty. No such
judicial proceeding is recognized as existing in any
state of this Union as a matter of constitutional
right, to enforce any claini or debt against a state.
In the few cases in which it exists it is a matter
" of legislative enactment. Congress has never yet
acted upon the subject 50 as to give judicial redress

for any nonfulfillment of contracts by the national
government. (ases of the most cruel hardship
“and intolerable delay have already occurred, in
which meritorious creditors have been reduced
to grievous suffering, and sometimes fo absolute
rain, by the tardiness of a justice which has been
yielded only after the humble supplication of
many years before the legislature. One can
scarcely refrain from uniting in the suggestion
that in this regard the constitutions, both of the
national and state governments, stand in need of
some reform to quicken the legislative action in
the administration of justice; and that some mode
ought to be provided by which a pecuniary right
against a.state or against the United -States ‘may
be ascertained and established by the judicial sen-
tence of some court; and when so ascertained and
established, the payment might be enforced from
_ the nationa] treasury by an ahbsolate appropria-
tion. Surely it can afford no pleasant source of
reflection to an American citizen, proud of ‘his

4.‘}'

The
The

rights and privileges, that in a monarchy the
judiciary is clothed with ample powers to give
redreéss to the humblest subject in a matter of
private contract or property against the crown,
and that in a republic there is an uiter denial of
justice in such cases to any citizen through the
tnstrumentality of any judicidl process, IHe may,
complain, but he cannot compel a hearing. The
republic enjoys a despotic sovereignty to act or
refuse as it may please and is placed beyond the
reach of law. The monarch bows to the law, and
is compelled to yield his prerogative at the foot-
stoal of justice. . '

question being “Shall the proposal pass?”
yeas and nays were taken, and resulted — yeds

79, nays 6, as follows:
Those who voted in the affirmative are:

Harris,

Anderson, - Harter, Stark, Peters,
Beatty, Morrow, Hoftman, Pettit,
Beatty, Wood, Holtz, Pierce,
Beyer, Hoslans, Read,
‘Cassidy, Hursh, . Redington,
Cody, Johnson, Madison, Rockel,
Colton, Johnson, Williams, Roehm,
Cordes, Keller, Shaffer,
Crites, . Kerr, Shaw,
Crosset, Kilpatrick, Smith, Geaupa,
Cunningham, King, Solether,
Davio, Knight, Stalter,
Donahey, Kramer, Stewart,
Dunn, Lambert, Stilwell,
Dwyer, Lampson, Stokes,
Earuhart, Leete, Tannehill,
Eby, Longstreth, Tetlow,
Elson, Ludey, Thomas,
Evans, Mauck, Ultner,
Farrell, MecClelland, Wagner,
Fess, Miller, Crawford, =~ Walker,
FitzSimons, Miller, Fairfield, ‘Watson,
Fox, Mocore, Weybrecht,
Hahn, Nye, Winn,
Halenkamp, Okey, Wise,
Halfhill, Peck, Mr. President.

Ashtabula,

Those who who voted in the negative are: Antrim,
Brattain, Collett, Doty, Stevens, Woods. -
So the proposal passed as follows:

Proposal No, 252 — Mr, Weybrecht. To sub-
mit an amendment to article I, section 16, of the
constitution, — Providing for redress  of claims
against the state. CT T

Resolved, by the Constitutional Convention of
the state of Ohic, That a proposal to amend the
constitution shall be submitted to the electors to
read as follows:

Suits may be brought against the state, in such
courts, and in such manner, as may- be directed
by law. '

Under the rules the proposal was referred to the com-

mitfes

on Arrangement and Phraseology.

~Leave of absence was granted to Mr, Riley and Mr.
Marriott,

Mr,

KNIGHT: At the request of the proponent of

Proposal No. ' 272, which was informally passed a

moment ago, and hy thé desire of members of the com-

mittee,

I wish to call up Proposal No. z72. -
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