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INTRODUCTION

This case involves an as-applied challenge to Ohio's medical-malpractice statute of repose

under Section 16, Article I of the Ohio Constitution. The statute of repose reduces prejudice to

doctors by limiting the time within which a patient's medical-malpractice cause of action can

accrue. The court below held that the statute of repose, as applied to the plaintiff, violates the

Ohio Constitution because it does not provide a legal remedy for a bodily harm. Because the

remedy language of Section 16 does not limit the General Assembly's authority to define what

injuries the law recognizes, this Court should reverse.

The remedy language of Section 16 speaks only to the courts: Ohio "courts shall be open"

to give "remedy" to "every person, for an injury done him in his land, goods, person, or

reputation." Section 16, Art. I, Ohio Const. Nothing about this tanguage restricts the

legislature's power to define what injuries the law will recognize. And therefore nothing about

this language prohibited the General Assembly from enacting R.C. 2305.113(C), the medical-

malpractice statute of repose.

Section 16's remedy language provides three protections against judicial abuse. First, it

guarantees open, impartial access to the courts. Second, it instructs the judiciary to provide a

timely remedy for every harm recognized by law as being capable of legal reparation. Finally,

the provision mandates that court proceedings be open to the public unless compelling

circumstances require otherwise.

Although Section 16's remedy language binds the judiciary, it places no limits on the

legislature's authority to define what injuries the law recognizes. It is well established that the

law does not provide a cause of action for every harm. If a statute says that the bodily harm a

person suffers is not a legal injury, the harm is damnum absque injuria: harm for which the law

provides no remedy. Just as Section 16 does not interfere with legislative efforts to abolish



common law torts, create statutes of limitations, or impose limitations on liability, it did not

prohibit the General Assembly from enacting the medical-malpractice statute of repose.

The history of the Ohio Constitution reinforces the conclusion that the remedy language of

Section 16 binds only the courts. The provision derives from the Magna Carta, and since the

time of that charter courts and commentators have interpreted the provision as a limitation on

judicial-not legislative-power. The remedy language's preconstitutional history, the history

of Ohio's constitutions, and the General Assembly's past practice all show that the remedy

language of Section 16 concerns only the judiciary.

Stare decisis presents no obstacle to adopting this rule. Any previous suggestion by this

Court that the remedy language of Section 16 binds the legislature deserves no deference. Those

decisions were wrongly decided at the time; the premises underlying those decisions defy

practical workability; and abandoning those previous decisions would not harm any reliance

interests.

At bottom, Section 16 does not restrict the Ohio General Assembly's power to define what

injuries the law will recognize. Because the medical-malpractice statute of repose merely

defines what constitutes a medical-malpractice injury, it is constitutional.

STATEMENT OF AMICUS INTEREST

At stake in this matter is the constitutionality of an important state statute, the interpretation

of a longstanding constitutional provision, and the stability of a central area of tort law. The

State of Ohio has a compelling interest in protecting Ohio's duly enacted statutes against

constitutional challenges. Because the remedy language of Section 16 did not prohibit the

General Assembly from enacting the medical-malpractice statute of repose, the State supports

the Appellants' request for this Court to reverse the judgment below.



STATEMENT OF CASE AND FACTS

In 2002, the Ohio General Assembly enacted the current medical-malpractice statute of

repose. R.C. 2305.113(C). The statute provides that no person has a cause of action for medical

malpractice "four years after the occurrence of the act or omission constituting the alleged basis"

of a medical-malpractice claim. Id.

In 2008, Timothy Ruther was diagnosed with a liver lesion, hepatitis C, and liver cancer.

Ruther v. Kaiser (12th Dist.), 2011 -Ohio- 1723 ¶ 4. Around this time, Mr. Ruther discovered that

Dr. George Kaiser, one of his previous doctors, had performed three lab tests that revealed

elevated liver enzyme levels. Dr. Kaiser had not informed Mr. Ruther of these results. Id.

¶¶ 3-4.

The first of Dr. Kaiser's tests came 13 years before Mr. Ruther discovered the lab results.

The second test came 11 years before. And the final test came 10 years before. Mr. Ruther did

not allege any act or omission on Dr. Kaiser's part within the four-year period provided by the

medical-malpractice statute of repose. Id.

Mr. Ruther nevertheless sued Dr. Kaiser for medical malpractice. (After Mr. Ruther's

death, Ms. Ruther became the named plaintiff both individually and as administrator of Mr.

Ruther's estate. Id. ¶ 5.) Dr. Kaiser moved for summary judgment on the ground that R.C.

2305.113(C) barred the action. The trial court denied Dr. Kaiser's motion, holding that Ohio's

medical-malpractice statute of repose violates Section 16, Article I of the Ohio Constitution as

applied to the Ruthers. Id ¶ 6. The Twelfth District Court of Appeals affirmed, and Dr. Kaiser

now appeals.
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ARGUMENT

Duly enacted statutes enjoy a "strong presumption" of constitutionality. Arbino v. Johnson

& Johnson, 116 Ohio St. 3d 468, 2007-Ohio-6948 ¶ 25. In an as-applied challenge, "the party

making the challenge bears the burden" of overcoming that strong presumption. Harrold v.

Collier, 107 Ohio St. 3d 44, 2005-Ohio-5334 ¶ 38. This Court must uphold acts of the General

Assembly "in cases of doubt." Flagstar Bank, F.S.B. v. Airline Union's Mortgage Co., 128

Ohio St. 3d 529, 2011-Ohio-1961 ¶ 29. In short, "[i]t is difficult to prove that a statute is

unconstitutional." Arbino, 2007-Ohio-6948 ¶ 25.

State of Ohio's Proposition of Law No. I:

The remedy language of Section 16, Article I of the Ohio Constitution does not restrict the
General Assembly's power to define what injuries the law will recognize.

A. The remedy language of Section 16 binds only the judiciary, not the legislature.

1. Section 16's remedy language binds the judiciary in three ways.

The remedy language of Section 16 binds only the judiciary, and it does so in three ways.

First, the provision assures open access to the courts: Courts may not sell justice or otherwise

administer justice based on improper influences. Second, the provision instructs the judiciary to

provide a timely remedy for every harm recognized by law as being capable of legal reparation.

If the General Assembly has created a remedy for a legally recognized injury, then courts must

supply the remedy. Third, court proceedings must be open to the public unless compelling

circumstances require courts to close them.

The first protection stems from Section 16's historic purpose. As this brief will explain,

Section 16 ultimately derives from Article 40 of the Magna Carta, which abolished a system of

justice that required litigants to purchase writs from the royal courts of England. A litigant who

paid more would receive a more favorable proceeding. Over time, this 13th-century guarantee
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came to be understood as a general protection against executive meddling in the judiciary. This

understanding was particularly acute among colonists in the years leading up to the American

Revolution. See, e.g., Hoffman, By the Course of the Law: The Origins of the Open Courts

Clause of State Constitutions (1995), 74 Or. L. Rev. 1279, 1300 (explaining that, as the

American Revolution approached, colonists "came to fear that the Crown threatened to

undermine the independence of the courts"). The remedy language of Section 16 protects

litigants against these threats to an impartial and independent judiciary.

The second protection guarantees that the judiciary will supply legally recognized remedies

for legally recognized injuries. Courts may not deny remedies that the legislature has created.

Leiberg v. Vitangeli illustrates this protection. (5th Dist. 1942), 70 Ohio App. 479. In Leiberg, a

German widow instituted an action for the wrongful death of her deceased husband. Id. at 480.

The trial court granted the defendant a continuance until the conclusion of World War II on the

ground that Ms. Leiberg was an "alien enemy." Id. Ms. Leiberg appealed, and the court of

appeals reversed, holding that the continuance "denie[d] that which the people of the state have

said every person may do"-namely, seek remedy in court for legally recognized injuries. Id. at

487. Leiberg thus illustrates the second protection of Section 16's remedy language: Because

the law provided a cause of action for wrongful death, Section 16 prevented the trial court from

denying a remedy to Ms. Leiberg.

Finally, the third protection of the remedy language grants a qualified right of public access

to court proceedings. Courts generally must keep their proceedings open to the public. The

exception to this general rule arises when compelling circumstances-such as preserving a

criminal defendant's fair-trial rights require courts to restrict public access. State ex rel. Plain

Dealer Publ'g Co. v. Geauga Cnty. Court of Common Pleas (2000), 90 Ohio St. 3d 79, 82 (per

5



curiam). Taken together, these three protections comprise the full safeguards of Section 16's

remedy language.

2. Section 16's remedy language does not limit the legislature's power to define
what injuries the law will recognize.

To say that the remedy language binds only the judiciary is to say that it does not bind the

legislature. Section 16's remedy language does not tell the General Assembly what injuries the

law must recognize. The legislature may create injuries, and it may abolish them. The

legislature may enlarge injuries, and it may abridge them. In short, "it is state law which

determines what injuries are recognized." Groch v. Gen. Motors Corp., 117 Ohio St. 3d 192,

2008-Ohio-546 ¶ 150 (quoting Sedar v. Knowlton Constr. Co. (1990), 49 Ohio St. 3d 193, 202).

What people in casual conversation might refer to as an "injury" may not be an injury

recognized by law. The General Assembly has abolished the common law amatory torts; has

enacted statutes of limitations; and has otherwise defined what the law acknowledges to be a

legal injury. None of this offends Section 16's remedy language.

This Court's precedents involving the products-liability statute of repose prove the point.

No one would deny that Mr. Groch had been injured when the trim press came down on his arm.

See Groch, 2008-Ohio-546 ¶ 5. This Court nevertheless denied Mr. Groch's claim because the

General Assembly, in enacting the products-liability statute of repose, had defined products-

liability injuries not to include harms like the one Mr. Groch had suffered. Id. ¶ 150.

Here, in one sense, a person who has suffered medical malpractice is injured even if that

person has not yet discovered the malpractice. But that person has not suffered a legally

recognized injury. The law says that medical-malpractice actions arise when discovered, and

only if discovered within four years of the malpractice event. See Oliver v. Kaiser Cmty. Health

Found (1983), 5 Ohio St. 3d 111,at the syllabus (discovery rule); R.C. 2305.113(C) (statute of
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repose). This Court should hold that the remedy language of Section 16 does not restrict the

legislature's ability to define a malpractice injury this way, just as the Court held in Groch that

the remedy language did not restrict the legislature's ability to define a products-liability injury.

This of course does not mean that the legislature wields unlimited power. For starters, the

remedy language comprises only half of Section 16. The Court has interpreted the provision as

providing at least "two distinct guarantees": Section 16's remedy protections and Section 16's

"due course of law" protections. Sedar, 49 Ohio St. 3d at 199; see also Groch, 2008-Ohio-546

¶ 108. Nothing about the State's argument affects the meaning of the Due Course of Law

Clause, which this Court has repeatedly held to limit the General Assembly's powers. See, e.g.,

Groch, 2008-Ohio-546 ¶ 108 ("[L]egislative enactments may restrict individual rights only `by

due course of law."'). Likewise other constitutional provisions provide checks on legislative

overreaching-the Equal Protection Clause, the Free Speech Clause, the Retroactivity Clause,

and the Federal Constitution's guarantees, to name but a few. Although Section 16's remedy

language does not restrict the General Assembly's power, this Court still possesses tools to

prevent legislative overreaching.

B. The history of the remedy language shows that it places no limitation on the General
Assembly.

History-in Ohio and elsewhere-confirms that the remedy language of Section 16 does

not restrict the General Assembly's power. Because "the best interpretation of the remedy

guarantee in one state may differ radically from the best interpretation in another state, even

when the wording of the two provisions is identical," the appropriate inquiry is: "What does the

remedy guarantee mean in the constitution of [Ohio]?" Schuman, The Right to a Remedy (1992),

65 Temple L. Rev. 1197, 1220. The answer requires examining the preconstitutional history of

the remedy language, the general context in which Ohioans initially adopted the language, the
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subsequent history of the language in later constitutional framing, and the General Assembly's

past practices.

1. The preconstitutional history of the remedy language shows that it limits only
the judiciary.

The preconstitutional history starts in the 13th century. For nearly 800 years, Section 16's

precursors have limited only the judiciary. The remedy language of Section 16 _"derives

ultimately" from Article 40 of the Magna Carta. Schuman, 65 Temple L. Rev. at 1199. King

John of England ran a system of justice based on purchasing writs: In order to proceed in court,

litigants needed to buy writs from the royal courts. The more a litigant paid, the more

expeditious and favorable the proceedings would be. See id.; see also Note, Garrett v. Sandusky:

Justice Pfeifer's Fight for Full & Fair Legal Redress. Does Sovereign Immunity Violate Ohio's

"Open Court" Provision? (1996), 27 U. Tol. L. Rev. 729, 740-41 (also tracing the remedy

language to the Magna Carta).

These and other abuses caused feudal barons to rebel against King John, ultimately forcing

him to sign the Magna Carta in 1215. A.E. Dick Howard, The Road From Runnymede: Magna

Carta and Constitutionalism in America (1968), 6-7. Article 40, in language framed as a

promise from the King, instructed courts to stop selling writs: "To no one will we sell, to no one

will we refuse or delay, right or justice." Magna Carta art. 40. This provision did not limit

Parliament's ability to enact substantive law. It instead limited only the courts. See Hoffman, 74

Or. L. Rev. at 1286 ("There is little dispute that Chapter 40 of the Magna Carta was intended to

restore the integrity of the courts by curtailing the selling of writs.").

Later interpretations by two of England's leading legal scholars confirm this reading. In

the 17th century, Lord Edward Coke explained the effect of Article 40 in words reminiscent of

Section 16, Article I of Ohio's Constitution:

8



[E]very subject of this realm, for injury done to him in bonis, terris, vel persona [in

person, land, or goods], by any other subject, ... may take his remedy by the course
of the law, and have justice, and right for the injury done to him, freely without sale,
fully without any denial, and speedily without delay.

Edward Coke, Second Part of the Institutes of the Laws of England, Vol. I (W. Clarke & Sons

1809) (ca. 1628), 55.

Eighteenth-century scholar Sir William Blackstone also interpreted Article 40 to bind only

the judiciary. Article 40 protected the "right ... of applying to the courts of justice for the

redress of injuries." 1 William Blackstone, Commentaries on the Laws of England (Univ. of

Chi. Press 1979) ( 1765), 137. "[C]ourts of justice must at all times be open to the subject, and

the law be duly administered therein." Id. Both of these prominent English commentators read

Article 40 as being directed solely to the courts.

Courts during the lives of Coke and Blackstone did not possess the power to strike down

legislative enactments as contrary to the Magna Carta. The idea that Article 40 bound only the

judiciary was therefore inherent in Coke's and Blackstone's interpretations. Their writings bear

out that they believed the Magna Carta served as a check only on the Crown and its courts. In

Coke's view, Parliament's power was `Vanscendent and absolute "̂ and "[could] not be

confined." Edward Coke, Fourth Part of the Institutes of the Laws of England (W. Clarke &

Sons 1809) (ca. 1628), 36. Blackstone likewise "kn[e]w of no power that can control"

Parliament, even if it enacts a law that is "unreasonable." I Blackstone, Commentaries, 91.

These writings confirm that Coke and Blackstone both interpreted Article 40 to concern only the

judiciary.

Coke's and Blackstone's interpretations of Article 40 made their way into an early federal

law applicable to land that would become Ohio and into several early state constitutions. Coke's

work in particular was of "enormous significance to colonial revolutionary thinkers." Hoffinan,
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74 Or. L. Rev. at 1287. And colonists shared Coke and Blackstone's concerns about judicial

overreaching: "the colonial grievance that the Crown was seeking to corrupt the courts ... was

the unifying thread connecting the drafters of the state constitutions with both Magna Carta

Chapter 40 and Coke's reformulation of it." Id.

As relevant to Ohio, these concerns first manifested themselves in the Northwest

Ordinance. The Ordinance of the Northwest Territory-consistent with Coke's and Blackstone's

commentaries-guaranteed the inhabitants of the eponymous lands the right to "judicial

proceedings according to the course of the common law." Northwest Ordinance (1787), Art. II

(reenacted at 1 Stat. 50 (1789)) (emphasis added).

As for state constitutions, the immediate predecessor to Ohio's remedy language was

Tennessee's Constitution of 1796. Steven H. Steinglass and Gino J. Scarselli, The Ohio

Constitution (2004), 106. Tennessee interprets the remedy language of its constitution as a limit

only on the power of the judiciary. See Harrison v. Schrader (Tenn. 1978), 569 S.W.2d 822,

827 ("This Section of our constitution has been interpreted by this Court as a mandate to the

judiciary and not as a limitation upon the legislature."); Scott v. Nashville Bridge Co. (Tenn.

1919), 223 S.W. 844, 852 ("The provision of section 17 of article 1 of our State Constitution

[containing the remedy language] is a mandate to the judiciary, and was not intended as a

limitation of the legislative branch of the government."). Ohio's 1802 borrowing from

Tennessee provides further evidence that the remedy language binds only Ohio's judiciary, not

its legislature.
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2. The context in which Ohio adopted the remedy language shows that it limits only
the judiciary.

Direct evidence of the intent of those who drafted the 1802 Constitution is almost

nonexistent. _ See G. Alan Tarr, The Ohio Constitution of 1802: An Introduction,l at 1 ("No

record of the debates of the convention is available, from either official records or newspapers of

the era."). Even so, the framers left two contemporaneous clues that they did not intend the

remedy language to limit legislative power: the structure of the 1802 document and an 1805

statute relating to common law actions.

The 1802 Constitution created a powerful legislative branch and a weak executive, a

structure inconsistent with the idea that the remedy language sharply restricts legislative power.

Id. at 2 (Article I "reflects the understanding that state legislative power is plenary."). Unlike

almost all other contemporary state constitutions, Ohio's 1802 founding document gave the

governor no veto power. Id. at 3. The power of the General Assembly under the 1802

Constitution was nearly unlimited and included the power to appoint the secretary, the treasurer,

the auditor, the Supreme Court justices, and the common pleas judges; the power to create new

counties; the power to draw districts for federal elections; the power to grant divorces and

incorporate businesses; and even the power to block a constitutional convention absent a

supermajority vote of its members. Randolph C. Downes, Ohio's Second Constitution (1953),

26 Northwest Ohio Q. 71, 72 (noting that this "excessive power given to the legislature" in 1802

was a motivating force behind the vote for the constitutional convention in 1850). This sweeping

1 Available at http://camlaw.rutgers.edu/statecon/publications/ohio.pdf (last visited December 9,
2011). This publication is part of the interdisciplinary study of state constitutions that is the
mission of The Center for State Constitutional Studies at Rutgers-Camden. Professor Tarr is the
series editor of a planned 50-volume set covering each state constitution in depth. The Ohio
volume, also cited in this brief, was published in 2004.
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power is inconsistent with an understanding of current Section 16, Article I as barring the

General Assembly's ability to refine or eliminate causes of action.

An early Ohio statute also sheds light on the intentions of the 1802 framers. A statute

passed only three years after the Constitution contemplated future legislation that would alter or

even abolish common law injuries. In 1805, the Third General Assembly passed a statute

providing that "the common law of England" and "all statutes or acts of the British parliament"

shall form the substantive law of Ohio "until repealed by the general assembly of this state." 3

Ohio Laws 248 (emphasis added). Just three years after Ohio adopted the remedy language that

is now Section 16, the General Assembly recognized its broad authority to define what injuries

Ohio law recognizes, even by contradicting the received common law.

3. The subsequent history of the remedy language in later constitutional framing
shows that it limits only the judiciary.

Subsequent constitutional history confirms that the drafters of the 1802 remedy language

did not view the language as restricting legislative power to refine or eliminate causes of action.

Ohio's second constitutional convention spanned 1850 and 1851 in Columbus and Cincinnati.

The framers discussed the clause with any substance only twice, both times raising concerns

about the judiciary's inability to administer justice without delay. Report of the Debates and

Proceedings of the Convention for the Revision of the Constitution of the State of Ohio 1850-51

(1851), at 337, 365 (Jan. 16 & 21, 1851).

If the framers of the 1851 Constitution intended to revolutionize the meaning of the remedy

language, they would have discussed it at great length. The framers in 1851 instead considered

the clause only as an afterthought. The committee assigned to study the bill of rights initially

omitted the remedy language entirely from its first draft. Id at 337. Nothing about the 1851

debates changed the understanding that the remedy language binds only the judiciary.
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The clause received scarcely more attention during the debates over the (never-adopted)

1874 Constitution. During debates about a commission to help the Supreme Court relieve a

backlog of cases, a delegate invoked the clause as a promise observed in the breach. But the

delegate described a problem of courts that were not open for speedy reparation of injuries, not a

problem of legislative overreaching. Official Report of the Proceedings and Debates of the Third

Constitutional Convention of Ohio (1873), at 756 (July 16, 1873). Another delegate cited the

clause during debates about how to divide the common pleas jurisdictions across the state. Id. at

952 (July 22, 1873). Again, the reference had nothing to do with limiting legislative power.

Ohio's most recent constitutional convention likewise contained little discussion about the

remedy language in Section 16, Article I. Instead, the focus in 1912 was an amendment to that

section adding a second sentence authorizing suits against the state. Proceedings and Debates of

the Constitutional Convention of the State of Ohio (1912), at 1432 (Apr. 29, 1912).

In 1970, the General Assembly tasked the Constitutional Revision Commission with an

analysis and recommendation about every section of the Constitution. The Commission's work

product-ten volumes of commentary and recommendations-has been called one of the most

important works about Ohio's constitutions. Steinglass, The Ohio Constitution, at 378. The

Commission's final report on Section 16, Article I describes it as containing two guarantees-an

Open Courts Clause, which promises public trials and access to courts, and a Due Course of Law

Clause, which assures procedural fairness in adjudicative settings. Ohio Constitutional Revision

Commission, Final Report (1977), 468; see also E. W. Scripps Co. v. Fulton (8th Dist. 1955), 100

Ohio App. 157, 174 (after tracing the history of Section 16, Article I, concluding that:

"Undoubtedly the section had a twofold purpose: (1) to insure that justice should be administered

in open court, and (2) that all persons should be guaranteed the right of due process of law.").
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Nowhere does the Commission's analysis of Section 16, Article I suggest that the remedy

language restricts legislative power to refine or eliminate causes of action.

4. The General Assembly's history of defining causes of action shows that the
remedy language limits only the judiciary.

The General Assembly's history of defining available causes of action is consistent with

these eight centuries of history and shows that Section 16's remedy language places no

limitations on the legislature. Since the State's formation, the General Assembly has enjoyed

broad power to shape what injuries the law will recognize.

The Ohio General Assembly has regularly exercised this power. Consider a context closely

related to this case: the products-liability statute of repose, R.C. 2305.10(C)(1). This act and

other statutes of repose define the outer bounds of legally recognized injuries. This Court upheld

the products-liability statute of repose against a Section 16 challenge on the ground that the

"General Assembly ha[d] established through the enactment of R.C. 2305.10(C) the injuries that

are recognized and the remedies that are available." Groch, 2008-Ohio-546 ¶ 150.

As explained above, the General Assembly routinely defines "the injuries that are

recognized and the remedies that are available." Examples include:

• the abolition of the torts of breach of a promise to marry, alienation of affections, and
criminal conversation, R.C. 2305.29 (see Strock v. Pressnell (1988), 38 Ohio St. 3d
207, 214 (upholding R.C. 2305.29 against a Section 16 challenge));

• statutes of limitations, see, e.g., R.C. 2305.06 (limitations period for actions upon
written contracts), 2305.07 (for actions upon unwritten contracts or certain liabilities
created by statute), 2305.09 (for certain tort actions), 2305.10(A) (for "a 'product
liability claim and an action for bodily injury or injuring personal property"), 2305.11
(for "libel, slander, malicious prosecution,... false imprisonment," and other actions);

• and various limitations on liability, see, e.g., R.C. 2305.23 (the "Good Samaritan"
statute), 2305.37 (liability limitation for donors of food or consumer goods to charities),
2305.38 (for uncompensated volunteers of charitable organizations), 2305.40 (for land
owners who injure certain trespassers), 2305.401 (for "members of the firearms
industry" for injuries allegedly caused by the "operation or discharge of a firearm").
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One of two things must be true: Either Section 16's remedy language prohibited the

legislature from enacting all of these longstanding and foundational statutes or the remedy

language does not limit the legislature's power to define what injuries the law will recognize.

The answer is clear. The remedy language concerns only the courts, not the power of the

General Assembly.

C. Stare decisis presents no obstacle to reversing the Twelfth District's judgment.

To be sure, this conclusion lies in some tension with Hardy v. Vermeulen (1987), 32

Ohio St. 3d 45. Hardy struck down a previous version of the medical-malpractice statute of

repose because it "denie[d] legal remedy to one who has suffered bodily injury." Id. at 48. But

stare decisis presents no obstacle to reversing the judgment below.

This Court has identified three factors that guide when it will overrule a prior precedent:

"(1) the decision was wrongly decided at that time, or changes in circumstances no longer justify

continued adherence to the decision, (2) the decision defies practical workability, and

(3) abandoning the precedent would not create an undue hardship for those who have relied upon

it" Westfield Ins. Co. v. Galatis, 100 Ohio St. 3d 216, 2003-Ohio-5849, at paragraph one of the

syllabus. All three factors show that this Court should overrule Hardy.

1. Hardy was wrongly decided at the time, and' changes in this Court's Section 16
jurisprudence no longer justify continued adherence to the decision.

As shown, Hardy was wrongly decided in 1987 because it did not account for the original

meaning of Ohio's remedy language. The history simply does not support the Hardy rule that

the legislature may not deny a "legal remedy to one who has suffered bodily injury." 32 Ohio St.

3d at 48. Section 16, however, is not concemed with bodily injury. It is concerned with legal

injury. Nothing requires the legislature to recognize every bodily injury as a legal injury. As

three dissenters then noted, the idea "that every common-law right is indelibly embedded in the
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Ohio Constitution and that subjective awareness of a potential claim is required prior to the

abolishment of a cause of action is sheer legal fiction." Id. at 55 (Wright, J., concurring in

judgment only and dissenting in part).

Hardy also rested on a second mistaken premise: that the medical-malpractice statute of

repose "made no effort to alter the substantive law." Id. at 49. The Hardy majority never

explained how a statute that defines legal injury in terms of time is not altering the substantive

law of malpractice. Time and legal injury are often inseparable. An undiscovered trespass is not

trespass after the adverse-possession deadline. See, e.g., Evanich v. Bridge, 119 Ohio St. 3d 260,

2008-Ohio-3820 ¶¶ 4-7. Undiscovered negligence by a decedent is not a tort six months after the

decedent's death. See R.C. 2117.06(C). The time limit in R.C. 2305.113(C) operates the same

way: An undiscovered injury caused by malpractice is not a tort four years after the malpractice.

This Court's more recent interpretations of the remedy language also render Hardy

untenable. The Groch declaration that "it is state law which determines what injuries are

recognized and what remedies are available" makes no distinction between the products-liability

statute of repose and the medical-malpractice statute of repose. Groch, 2008-Ohio-546 ¶ 150.

Both provide that what is undeniably bodily injury is not legal injury. The logic of Groch-

which departs from earlier precedent-compels a decision upholding current R.C. 2305.113(C).

At bottom, Hardy stands for the unsupportable proposition that a part of the Constitution

intended to protect only judicial process somehow immunizes certain kinds of injury from

legislative adjustment. That holding was wrong in 1987, and it is wrong today. Hardy should be

discarded.

2. The Hardy rule defies practical workability.

Hardy is also not worthy of sustained adherence because it defies practical workability.

This Galatis consideration includes asking whether the decision is subject to criticism from other
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jurisdictions and whether it has engendered confusion. 2003-Ohio-5849 ¶ 50. Courts across the

nation have rejected the Hardy rule, and Hardy has sown widespread confusion in Ohio.

Hardy has placed Ohio in a distinct minority of states that find their medical-malpractice

statutes of repose unconstitutional under remedy language. Of the states to have considered

remedy-language challenges to their medical-malpractice statutes of repose, 16 have upheld their

statutes. Ohio is one of only two states to strike down their medical-malpractice statutes of

repose. See Annotation, Validity of Medical tllalpractice Statutes of Repose (2011), 5 A.L.R.6th

133 §§ 7-8; Methodist Healthcare Sys. of San Antonio (Tex. 2010), 307 S.W.3d 283, 289 n.31.

This imbalance evokes the weight of out-of-state authority that led the Galatis Court to abandon

the Scott-Pontzer precedent. 2003-Ohio-5849 ¶¶ 19 & 50 n.7. Almost all of the states to have

considered the question have held that their medical-malpractice statutes of repose survive

remedy-language scrutiny. This Court could hardly ask for a stronger indication that the Hardy

principle is unworkable.

Hardy has also led to confusion about what statutes it condemns. Hardy presupposes that

Section 16 protects some injuries beyond those recognized by statute and by this Court's

interpretation of the common law. But what makes up this amorphous class of injuries? Hardy

provides no guidance to courts about what injuries Section 16 protects.

The unpredictability of this area of law illustrates the problem. The pendulum has swung,

from upholding statutes of repose against remedy-language challenges, to striking them down,

and back again. See Sedar, 49 Ohio St. 3d 193 (upholding the architect-engineer statute of

repose); Brennaman v. R.M.I. Co. (1994), 70 Ohio St. 3d 460 (striking down same statute);

Groch, 2008-Ohio-546 (upholding product-liability repose statute that operated like the statute

struck in Brennaman); see also McClure v. Alexander (2d Dist.), No. 2007 CA 98,
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2008-Ohio-1313 (in light of Groch, upholding most recent version of architect-engineer statute

of repose). Hardy's rule that the legislature may not deny a "legal remedy to one who has

suffered bodily injury" has motivated the change each time. 32 Ohio St. 3d at 48. A precedent

that creates such uncertainty and volatility in the law is not practically workable.

Hardy has also sown confusion about the status of any statute that pretermits a cause of

action before discovery of injury. A federal court reading the tea leaves left by Sedar, Hardy,

and Groch predicted that this Court would strike down the statute of repose for securities

infractions, which cuts off undiscovered injury five years from violation. See Metz v. Unizan

Bank (N.D. Ohio May 5, 2008), No. 5:05 CV 1510, 2008 U.S. Dist. LEXIS 37270, at *20

("Based on the above, it appears most likely that the Ohio courts would find that the five year

statute of repose contained in the Ohio securities statute [R.C. 1707.43(B)] violates the right-to-

remedy clause of the Ohio Constitution. That provision is, therefore, unenforceable."). Yet, in

2011, this Court upheld a statute that operates to the same effect-barring appraiser negligence

suits even if the injury is undiscovered until after the four-year limit expires. See Flagstar Bank,

2011 -Ohio- 1961 ¶ 28; see also Investors REIT One v. Iacobs (1989), 46 Ohio St. 3d 176

(reaching the same result as to accountant malpractice and rejecting the dissent's argument

invoking the remedy language).

Hardy's insistence that the General Assembly may not redefine legal injury by placing a

time limit after which an injury is no longer a legal injury is unworkable and unpredictable. The

rule proposed here, on the other hand, provides clear guidance. Hardy should be set aside.

3. Reliance interests present no obstacle to reversing the judgment below.

Little needs to be said about reliance. The holding in Hardy striking down a previous

medical-malpractice statute of repose has not induced any reliance whatsoever. The class of
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people harmed by medical malpractice can be bifurcated into two subsets: those who have

discovered the malpractice and those who have not. Neither subset relies on Hardy's holding.

Consider first those who have discovered the malpractice. They have no reason to rely on

Hardy because the statute of repose is irrelevant once a person has discovered the malpractice.

Upon discovering the malpractice, she either has a cause of action for malpractice-if she

discovers the malpractice within the statutory period-or she will never have a cause of action

for malpractice-if she discovers the malpractice after the statutory period's expiration. In either

case, she does not rely on Hardy.

Those who have not yet discovered the malpractice likewise have no reason to rely on

Hardy's holding. By definition, they do not know that they have suffered malpractice, and

therefore have no reason to think about the medical-malpractice statute of repose, much less rely

on Hardy. Because no one will ever rely on Hardy's holding, the third Galatis factor presents no

obstacle to reversing the judgment below.
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CONCLUSION

For these reasons, the Court should reverse the judgment below.
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ORDINANCE OF THE
NORTHWEST TERRITORY (1787)

On July 13,1787, Congress passed the ordinance
creating the Northwest Territory the first common-
wealth in the world whose organic law recognized
every man as free and equal.

Realizing that a complete knowledge of the
Ordinance of 1787 would be very beneficial to all
readers, we herewith reproduce this famous docu-
ment:

AN ORDINANOE FOR TE:E GOVERNMENT
OF THE TEBMTORF OF THE UNITED
STATES NORTHWEST OF THE RIVER OHIO

SECTION 1. BE IT ORDAINED BY THE
UNITED STATES IN CONGRESS ASSEM-
BLED, That the said territory, for the purpose of
temporary government, be one district, subject,
however, to be divided into two distriets, as future
circumstances may, in the opinion of Congress,
make it expedient.

SEC. 2. BE IT ORDAINED BY THE AU-
THORITY AFORESAID, That the estates both
of resident and non-resident proprietors in the
said territory, dying intestate, shall descend to,
and be distributed among, their children and the
descendants of a deceased child in equal parts, the
descendants of a deceased child or grandchild to
take the share of their deceased parent in equal
parts among them; and where there shall be no
children or descendants, then in equal parts to the
next of lrin in equal degree; and among eollaterals,
the cluldren of a deceased brother or sister of the
intestate shall have, in equal parts among them,
their deceased parent's sbare; and there shall, in
no case, be a distinction between kindred of the
whole and half blood; saving in all cases to the
widow of the intestate, her third part of the real
estate for life, and one-third part of the personal
estate; and this law relative to deseents and dower,
shall remain in full.force until altered by the legis-
lature of the district. Aud until the governor and
judges shall adopt laws as hereinafter mentioned,
estates in the said territory may be devised or be-
queathed by wills in writing, signed and sealed by
him or her in whom the estate may be, (being of
fnll age), and attested by three witnesses; and
real estates may be conveyed by lease and release,
or bargain and sale, signed, sealed, and delivered
by the person, being of full age, in whom the es-
tate may be, and'attested by two witnesses, pro-
vided such wills be duly proved, and such con-
veyances be aeknowledged, or the execution thereof
duly proved, and be recorded within one year after
proper magistrates, courts, and registers, shall be
appointed for that purpose; and personal prop-
erty may be transfen•ed by delivery, saving, how-
ever to the French and Canadian inhabitants, and
other settlers of the Kaskaskies, Saint Vincents,
and the neighboring villagss, who have heretofore
professed themselves eitizens of Virginia, their
laws and customs now in force among them, rela-
tive to the descent and conveyance of property.

thetei:m-ofthree-yearsunkss-sooner-revakcd-by--eleet-representati-ves fromtheir-eouutie"r4own-

SEC. 3. BE IT ORDAINED BY THE AU-
THORITY AFORESAID, That there shall be ap-
pointed, from time to time, by Congress, a gover-
nor, whose commission shall continue in force for

Congress; he shall reside in the district, and have
a freehold estate therein, in one thousand acres of
land, while in the exercise of his office.

SEC. 4. There shall be appointed from time to
time, by Congress, a seeretary, whose commission
shall continue in force for four years, unless sooner
revoked; he shall reside in the district, and have a
freehold estate therein, in five hundred acres of
land, while in the exercise of his office. It shall be
his duty to keep andpreserve the acts and laws
passed by the legislature, and the public records
of the district, and the proceedings of the gover-
nor in his executive department, and transmit
authentic copies of such acts and proceedings every
six months to the Secretary of Congress. There
shall also be appointed a court, to consist of three
judges, any two of whom to form a eourt, who
shall have a common-law jurisdiction, and reside
in the district, and have each therein a freehold
estate, in five hundred acres of land, while in the
exercise of their offices; and their commissions shall
continue in force during good behavior.

SEC. 5. The governor and judges, or a ma-
jority of them, shall adopt and publish in the dis-
trict such laws of the original States, criminal and
civil, as may be necessary, and best suited to the
circumstances of the district, and report them to
Congress from time to time, which laws shall be in
force in the district until the organization of the
general assembly therein, unless disapproved of by
Congress; but afterwards the legislature shall have
authority to. alter them as they shall think fit.

SEC. 6. The governor, for the time being, sball
be commander-in-chief of the militia, appoint and
commission all ofHeers in the same below the rank
of general officers; all general officers sball be ap-
pointed and commissioned by Congress.

SEC. 7. Previous to the organization of the
gener,al assembly the governor shall appoint such
magistrates, and other civil officers, in each county
or township, as he shall find necessary for the pres-
ervation of the peace and good order in the same.
After the general essembly shall be organized the
powers and duties of magistrates and other civil
officers shall be regulated and defined by-the said
assembly; but all magistrates and other civil
o8ice3s, not herein otherwise directed, shall, during
the continuance of this temporary government, be
appointed by the governor.

SEC. 8. For the prevention of enmes and in-
juries, the laws to be adopted or made shall have
force in all parts of the district, and for the ex-
ecution of process, criminal and civil, the governor
shall make proper divisions thereof; and he shall
proceed, from time to time, as circumstances may
require, to lay out the parts of the district in which
the Indian titles shall have been extinguished, into
counkes and townships, subject, however, to such
alterations as may thereafter be made by the legis-
lature.

SEC. 9. So soon as there shall be five thousand
free male inhabitants, of full age, in the district,
upon giving proof thereof to the governor, they
shall receive authority, with time and place, to
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ships, to represent them in the general assembly: governor •before the President of Congress, and

PROVIDED, That for every
five hundred free all other officers before the governor. As soon as

male inhabitants there shall be one representative, a legislature shall be formed in the district, the
and so on, progressively, with the number of free council and house

usassembled, in one room, shall

maleinhabitants,shalltherightofrepresentationin- bave authorit by ointballot, to elect a delegate
crease, until the number of representatives shall toCongress, who shall have a seat in Congress,
amount to twenty-five; after which the number with a right of debating, but not of voting, during

and proportion of representatives shallbe regu- this temporary government.

lated by the legislature: PROVIDED, That no SEC. 13. And for estending the fundamental

person be eligible or qualified to act as a repre- principles of civil and religious liberty, which
sentative, unless he shall- have been a citizen of form the basis whereon these republics, their laws
one of the United States three years, and be a andconstitutions,areerected;tofisandestablish
resident in the district, or unless he shall have those principles as the basis of all laws, constitu-
resided in the district tbree years; and, in either tions, and governments, which foreverhereafter
case, shall likewise hold in his own right, in fee- shall be formed in the said territory; to provide,
simple, two hundred acres of land within the also, for the establishment of States, and perma-

same: PRCVIDED ALSC, That a freehold in nent government therein, and for their admission
fifty acres of land in the district, having been a to a share in the Federal councils on an equal
citizen of one of the States, and being resident in footing with the original States, at as early
the district, or the like freeboldand two years' periods as may be consistent with the general

toar tbe necess .y interesresidence in the district, shall •
tit ve.aqualify a man as an elector of a represen

SEC. 10. The representatives thus elected shall
serve for the term of two years; and in case of
the death of a representative, or removal from
office, the governor shall issue a writ to the county
or township, for which he was a member, toeleet
another in his stead, to serve for the residue of

the term.
SEC. 11. The general assembly, or legislatnre,

shall consist of the governor, legislative council,
and a house of representatives. The legislative
council shall consist of five members to continue
in office five years, unless sooner removed by Con-
gress; any three of whom to be a quorum; and
the members of the council shall be nominated
and appointed in the following manner, to wit:
As soon as representatives sball be elected the
governor shall appoint a time and place for them
to meet together, and when met they shall nomi-
nate ten persons, resident in the district, and eaeh
possessed of a freehold in five hundred acres of
land, and return their names to Congress, five of
whom Congress shall appoint. and. commission to
serve as aforesaid; and whenever a vacancy shall
happen in the council, ^by death or removal from
office, the house of representatives shall nominate
two persons, qualified as aforesaid, for each va-
cancy, and return their names to Congress, one of
whom Congress shall appoint and commission for
the residue of the term; and every five years, four
months at least before the expiration of the time.
of service of the members of the conncil, the said
house shall nominate ten persons, qualified as
aforesaid, and return their names to Congress, five
of whom Congress shall appoint and commission
to serve as members of the council five years, un-
less sooner removed. And the governor, legislative

d h of re resentatives shall havese pil

It is hereby ordained and declared,14SEC ..
by the authority aforesaid, that the following
articles shall be considered as articles ofcompact,
between the original States and the people and
States in the said territory, and forever iemain
unalterable, unless by common consent, to wit:

ARTICLE I
No person, demeaning himself in a peaceable

and orderly manner, shall ever be molested on
account of his mode of worship, or religious senti-
ments, in the said territory.

AETICLE II
The inhabitants of the said territory shall al-

ways he entitled to the benefits of the writs of
habeas corpus, and of the trial by jury; of a
proportionate representation of the people in the
legislature, and of.judicial proceedingsaccording
to the course of the common law. All persons
shall be bailable, unless for capital offences, where
the proof shall be evident, or the presumption
great: All fines shall be moderate; and no cruel or
unusual punishments shall be inflicted. No man
shall be deprived of his liberty or property, but
by the judgment of his peers, or the law of the
land, and should the public exigencies make it
necessary, for the common preservation, to take
any person's property, or to demand his particular
services, full compensation shall be made for the
same. And, in the just preservation of rights and
property, it is understood and declared, that no
law ougbt ever to be made or have force in the
said territory, that shall, in anymanner whatever,
interfere with or affect private contracts, or en-
gagements, bona fide, and without fraud previ-
ously formed.

, an oucoune A&TICLE IIIauthority to make laws in all cases for the good
government of the district, not repugnant to the Religion, morality, and knowledge being neces-
principles and articles in this ordinance estab- sary to good government and the happiness of
lished and declared. And all bills, having passed mankind, schools and the means of education shall
by a majority in the house, and by a majority in forever be encouraged. The utmost good faith
the council, shall be referred to the governor for shall always be observed towards the Indians;
his assent; but iio bill, or legislative 'act whatever, their lands and property shall never be taken
sball be of any force withont his assent. The gov- from them without their consent; and in their
ernor shall have power to convene, prorogue, and property, rights, and liberty they never shall be

dissolve the general assembly when, in his opinion, invaded or distnrbed, unless in just and lawful
it shall be expedient. wars authorized by Congress; but laws founded

SEC. 12. The governor, judges, legis 4tive n,7usice and-ku^rrauity-shsll^rom-time-toSime,
council, secretary, and such other officers as Con- be made, for preventing wrongs being done to
gress shall appoint in the district, shall take an them, and for preserving peace and friendship
oath or affirmation of fidelity, and of office; the with them.
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ARTICLE IV
The said territory, and the States which may

be formed therein, shall forever remain a part
ofthisoonfederacy of the United States of
America, subject to the Articles of Confederation,
and to such alterations therein as shall be aon=
atitutionally made; and to all theact9 and ordi-
aanm of the United States in Congresa assembled,
conformable thereto The inhabitants and settlers
in the said territory shall be subject to pay a part
of the Federal debts, contracted, or to be eon-
tracted, and a proportional part of the expenses
of goveinment to be apportioned on them by Con-
gresa, according to the same common rule and
measure by which apportionments thereof shall
bemade on the other States; and the taxes for
paying their proportion shall be laid and levied by
theauthority and direction of the legislatures of
the districts, or districts, or new States, as in the
original States, within the time agreed upon by
the`United States in Congressassembled. The
degislatures of those districts, or new States, shall
never interfere with the primary disposal of the
soil by the UnitedStates in Congress assembled,
nor with any regulations Congress may find neces-
sary for securing the title in such soil to the bona
fide purebasers. No tax shall be imposed on lands
the property of the United States; and in no case
shall non-resident proprietors be taxed higher
than residents. The navigable waters leading into
the Mississippi and Saint Lawrence, and the
carrying. places between the same, shall be com-
mon highways, and forever free, as well to the
inhabitants of the said territory as to the citizens
of the United States, and those of any other
States that may be admitted into the confederacy,
withoutany tax, impost, or duty therefor.

AE,TICI.E V
.. . There shall be formed in the said territory not

less than threenor more than five States; and
the boundaries of the States, as soon as Virginia
shall alter her act of cession and consent to the
same, shall become fixed and established as fol-
lows, to wit: The western State, in the said ter-
ritory, shall be bounded by the Mississippi, the
Ohio, and the Wabash rivers; a direct line drawn
from the Wabash and Post Vincents, due north,
to the territorial line between the United States
and Canada; and by the said territorial line to
the Lake of the Woods and Mississippi. The mid-

dle State aball be bounded by the said direct line,
the Wabash from Post Vincents to the Ohio, by
the Ohio, by a direct line drawn due north from
the mouth of the Great Miami to the said territo-
rial line and by the said territorial line. The eastern
State sLall be bounded by the last-mentioued direet
line, the Ohio, the Pennsylvania, and the said terri-
torial line: PROVIDED, HOWEVER, And it is
further understood and declared, that the boundaries
of these three States shall be subject so far to be al-
tered, that, if Congress shall hereafter find it ezpe-
dient, they shall have authority to formone or two
States in that part of the said territory which lies
north of an east and west line drawn through the
southerly bend or extreme of Lake Michigan.
And whenever any of the said States shall have
sixty thousand free inhabitants therein, such
State shall be admitted, by its delegates,into the
Congress of the United States, on an equal foot-
ing with the original States, in all respects what-
ever; and shall be at liberty to form a permanent
constitution and State government; PROVIDED,
The constitution and government, so to be formed,
shall be republican, and in conformity to the prin-,
ciples contained in these articles, and, so far as it
eanbe consistent with the general interest of the
confederacy, such admission shall be allowed at
an earlier period, and when there may be a less
number of free inhabitants in the State than sixty
thousand.

ARTICLE VI
There shall be neither slavery nor involuntary

servitude in the said territory, otherwise than in
the punishment of crimes, whereof the party shall
have been duly convicted: PROVIDED AL-
WAYS, That any persbn escaping into the same,
from whom labor or service is lawfully elaimed
in any one of the original States, such fugitive
may be lawfully reclaimed, and conveyed to the
person claiming his or her labor or service as
aforesaid.

BE IT ORDAINED BY THE AUTHORITY
AFORESAID, That the resolutions of the 23d of
April, 1784, relative to the subject of this ordi-
nanee, be, and the same are hereby, repealed, and
declared null and void.

Done by the United States, in Congress as-
sembled, the 13th day of July, in the year of our
Lord 1787, and of their sovereignty and independ-
ence the twelfth.
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THE OHIO CONSTITUTION OF 1802: AN INTRODUCTION

G. Alan Tarr

Director, Center for State Constitutional Studies
Rutgers University-Camden

Ohio has had only two constitutions during the course of its
history, fewer than most of the other American states. Its initial
constitution was drafted in 1802 as a step on the path to
statehood, went into effect when Ohio was admitted to the Union in
1803, and remained in operation for almost half a century, until
Ohio drafted its current constitution in 1852. This introduction
traces the creation of the Ohio Constitution of 1802 and analyzes

its provisions.-

The Creation of the Ohio Constitution

In April, 1802, Congress enacted legislation authorizing the
residents of the Ohio Territory "to form for themselves a
constitution and state government" as a step toward being "admitted
into the Union upon the same footing with the original states, in
all respects whatever."' The vote on the Act followed party lines,
with the Republicans (Jeffersonians) favoring rapid creation of
states from the Northwest Territory and the Federalists steadfastly
rejecting such a course. The Ohio Enabling Act provided for the
election on October 12, 1802, of delegates for a constitutional
convention. The thirty-five delegates who were elected convened in
Chillicothe on November 1, 1802. They selected Edward Tiffin, a
native of Virginia who had served as speaker of the Territorial
house of representatives, to serve as president of the convention.

No record of the debates of the convention is available, from
either official records or newspapers of the era. The convention
journal merely reports the votes of the delegates on various
motions. Nevertheless, some observations can be made about the
convention proceedings. First, the delegates completed their work
quickly, voting on the final version of the constitution on
November 29, only twenty-five working days after they convened.
Second, the delegates' votes reveal sharp divisions on some
questions. For example, the initial vote on a proposal to extend
the suffrage to African-Americans was a tie (17-17), with the
convention president, Edward Tiffin, casting the decisive vote
against enfranchisement. Third, despite these differences, the

delegates ultimately achieved a consensus. No delegate left the
convention because his concerns were not being met, and none
refused to endorse the constitution that the convention drafted.

The Ohio Constitution went into effect without popular
ratification when Ohio was admitted to the Union on February 19,
1803. The failure-to seek popular ratification reflected the
practice of the time. Although Massachusetts had pioneered in
seeking popular ratification in 1780, the idea was slow to catch
on. Indeed, of the eight states that drafted constitutions from
1801-1830, only one submitted its proposed constitution to the



people. Not until 1821, when Neia York did so, did any state
outside of New England submit a proposed constitution to the direct
vote of the people. The idea of popular ratification was broached
at the Ohio convention, but the delegates rejected it by a 7-27
vote.

Provisions of the Ohio Constitution

Structure and Powers of Government

The first three articles of the Ohio Constitution establish
the legislative, executive, and judicial branches of the state
government. Like Articles I-III of the Federal Constitution, these
provisions create offices and prescribe the qualifications, terms,
and modes of selection for their occupants. Unlike some state
constitutions, the Ohio Constitution of 1802 does not expressly
mandate a separation of powers among the three branches. However,
it seeks to ensure such a separation by detailed bans on dual
office-holding. These bans also guard against an undue mixing of
Federal and State authority. For example, under Article I, section
26, "no judge of any court of law or equity, secretary of state,

attorney-general, register, clerk of any court of record, sheriff
or collector, member of either house of Congress, or person holding
any lucrative office under the United States or this State" can
serve in the general assembly. Similar provisions restrict who may
serve as governor or as a judge (Article II, section 13, and

Article III, section 8).
The legislative article of the Ohio Constitution (Article I)

differs both from Article I of the Federal Constitution and from
the legislative articles in later state constitutions. In contrast
with the Federal Constitution, the Ohio Constitution contains no
enumeration of legislative powers. This is not an oversight;
rather, it reflects the understanding that state legislative power
is plenary. Later state constitutions, concerned about the scope
of state legislative authority, would seek to contain it through
substantive limitations and through procedural requirements
designed to ensure a more open and orderly deliberative process.
Only two such limitations are found in Article I of the Ohio
Constitution: section 19 forbids the legislature from raising the
salaries of state officials, and section 17 requires that bills be
read on three separate days in each house. Even these restrictions
are more nominal than real. The ban on raising salaries extends
only until 1808, and the three-readings requirement can be
dispensed with by an extraordinary majority "in cases of urgency."
Thus, the Ohio Constitution relies primarily on popular rule and
frequent elections to prevent abuses of legislative power.

The Ohio Constitution could have relied on a system of checks
and balances to check legislature overreaching, but it did not.
Instead, Article II creates a weak governorship. The governor is
popularly e-lected for a two-year term and thus has an independent
political base. However, unlike legislators, the governor is not
indefinitely reeligible, being restricted to serving no more than
six years of every eight. Although the Ohio Constitution draws
upon the list of executive powers found in Article II of the



Federal Constitution in delineating gubernatorial powers and
responsibilities, it fails to grant the governor two crucial powers
enjoyed by the President. First, the governor has no veto power,
and thus he cannot prevent the enactment of laws that violate

rights or are contrary to the common good. Second, the governor
does not appoint administrative officers, and thus his control over
administration is compromised. Although the governor can request
"information, in writing, from the officers of the executive
department" (Article II, section 7), these officers know that their
selection--and presumably therefore their continuation in office as
well--depends on the legislature. The Constitution expressly vests
the selection of the major executive officers--the secretary of
state and the State treasurer and auditor--in the hands of the
legislature (Article II, section 16, and Article VI, section 2).
In addition, it provides that the legislature shall determine the
mode of selection of all other officers not mentioned in the

Constitution (Article VI, section 5).
Article III of the Ohio Constitution establishes a system of

state courts, including a supreme court, a court of common pleas
for each county, and justices of the peace. Like the executive
officers previously discussed, the members of the supreme court and
courts of common pleas are appointed by joint ballot of both houses
of the state legislature, and they serve for set terms of office.
(Electors in each township select justices of the peace.) To avoid
creating a court system that might become outdated as a result of
societal changes and population increases, the Constitution
authorizes the legislature to add judges to the supreme court or
courts of common pleas and to create additional courts as needed.

This description of the three branches of state government
makes clear that the Ohio Constitution departs significantly from
the Federal Constitution. For one thing, the Ohio Constitution is
a more democratic document. Whereas the Federal Constitution
established indirect election of the chief executive and members of
the upper house, the Ohio Constitution relies exclusively on direct
popular election; and the terms of office for Ohio's governor,
senators, and representatives are all shorter than for the
corresponding offices of the Federal Government. For another
thing, Ohio's governorship is considerably weaker than the Federal
presidency--or, indeed, the governorship in other states that
entered the Union during the first decades of the nineteenth
century. For example, all of the other states admitted from 1801-
1830 gave the governor the veto power. In part, Ohio's decision to
establish such a weak executive may be viewed as a reaction to its
experience with the high-handed practices of Arthur St. Clair, who
served as Governor during the era of territorial government and who
sought to maintain his position by opposing statehood.2 In part,
too, the distrust of executive power was an article of faith with
Jeffersonians, who dominated the early politics of the state.
Whatever the cause, the Ohio Constitution resembles other state
constitutions much more than it resembles the Federal Constitution.



Suffrage Under the Ohio Constitution

Ohio's Constitution of 1802 extends the right to vote to
"white male inhabitants above the age of twenty-one years" who meet
residency requirements and who either are taxpayers or "are
compelled to labor on the roads of their respective townships or
counties" (Article II, sections 1 and 5). Perhaps the most
striking aspect of the Constitution's suffrage requirements is its
restriction of the franchise to whites. Whatever the practice
within the various states, only one eighteenth-century state
constitution--the South Carolina Constitution of 1790--imposed an
express racial qualification for voting. Thus, Ohio was only the
second state--and the first non-slave state--to give constitutional
sanction to racial discrimination in voting qualifications. Ohio's
decision to impose a racial qualification for voting is
particularly noteworthy when considered in the light of the
suffrage requirements outlined in the congressional Act of 1802
that authorized the calling of a constitutional convention in Ohio.
That Act, while imposing taxpayer, gender, and residency
requirements for those voting to select convention delegates, never

mentioned race. One is thus led to the conclusion that the Ohio
Constitution may have disenfranchised some voters who had
previously been eligible to vote in Ohio. The Ohio Constitution's
banishment of African-Americans from the ranks of the politically
relevant citizenry was not limited to voting. The Constitution
also provided that the apportionment of representatives in the
General Assembly was to be based on the number of "white male
inhabitants above twenty-one years of age" within the state's
various counties (Article I, section 2).

Likewise noteworthy is the Ohio Constitution's restriction of

suffrage to taxpayers. Although some historians have emphasized
the role of western constitutions in promoting suffrage reform,
Ohio's taxpaying requirement for voting paralleled provisions in
earlier state constitutions.3 The framers of those constitutions
generally agreed that participation in governing should be
restricted to those with a sufficient stake in the community,
however much they disagreed about what constituted a sufficient
stake. Not until the 1820s did the movement for white manhood
suffrage attain much momentum. In Ohio, reform was slower. The
restriction of suffrage to taxpayers remained part of the Ohio
Constitution until the constitutional revision of 1852.

Local Government

State constitutions drafted in the late nineteenth century or
in the twentieth century typically include detailed provisions
relating to the creation, structure, and powers of local
governments.' This detail reflects a legal doctrine, known as
"Dillon's rule," that was established in the mid-nineteenth
century. This doctrine conceives of the American states as unitary
political systems, such that local governments derive their
existence and their powers from the state government. From this it
follows that local governments can exercise only those powers that
were expressly granted to them by the state or were indispensable



to accomplish the declared purposes of the municipal corporation.
Moreover, the presumption has been that in cases of doubt regarding
whether a power belongs to the state or to a local government,
those doubts are to be resolved in favor of state authority. As a
result, considerable constitutional detail was necessary to create
units of local government and determine the structure and power of
such units.s

In contrast, Ohio's 1802 Constitution--li.ke the state
constitutions that preceded it--seems to treat local governments as
component units of a quasi-federal state government. The
Constitution does not include an article dealing with the creation
or empowerment of local governments; rather, it assumes the
legitimacy of existing units of local government, referring to them
several times in the course of dealing with other constitutional
concerns. Thus, in discussing apportionment of the Senate, it
authorizes the use of counties as representational units (Article
I, section 6) . In discussing the residency requirements for

holding county office, it accepts the boundaries of counties
established before the Constitution was drafted (Article I, section
27)--indeed, it places limitations on the formation of new counties
(Article VII, section 3). The Constitution's treatment of
townships is similar. It directs that justices of the peace be
elected in townships, thereby recognizing their existence prior to
the Constitution (Article III, section 11) , as it does in setting a
one-year term of office for township officials (Article VI, section
3).

Yet if the Constitution accepts the existence and powers of
local units of government, it is not altogether silent regarding
local government. Article VI prescribes the mode of selection and
term of office for local officials. Township officials are to be
elected annually; the sheriff and coroner, the only listed county
officials, are elected for two-year terms but can serve no more
than four years in six (Article VI, sections 1 and 3). Also, in
contrast with some eighteenth-century constitutions, the Ohio
Constitution ties representation in both houses of the state
legislature to population, not reserving one house for the
representation of local units -of government or requiring equal
representation for those units. And even though the Constitution
permits the use of counties as electoral districts, it does not
require their use, permitting the legislature the alternative of
drawing up electoral districts.

The Protection of Rights

In contrast with most eighteenth-century state constitutions,
the Ohio Constitution of 1802 places its Declaration of Rights near
the conclusion of the document (Article VIII), just preceding the
"Schedule" included for orderly transfer of authority from the
territorial government to the state government. Except for its
placement, however, the Ohio Declaration of Rights resembles its
counterparts in previous state constitutions, and particularly the
Virginia Declaration of Rights, on which it appears to be based.
Thus, unlike the Bill of Rights of the Federal Constitution, the
Ohio Declaration of Rights includes broad states of republican



political principles, as well as more directly enforceable
provisions. Section 1 elaborates natural rights theory--"all men
are born equally free and independent, and have certain natural,
inherent, and unalienable rights." It also emphasizes popular
sovereignty, noting that "every free republican government [is]
founded on [the people's] sole authority" and that the people "have
at all times a complete power to alter, reform, or abolish their
government, whenever they deem it necessary." Section 3 proclaims
freedom of worship as "a natural and indefeasible right," while
acknowledging (in emulation of the Northwest Ordinance) that
"religion, morality, and knowledge [are] essentially necessary to
the good government and happiness of mankind." Section 14 mandates
proportionality in punishment and discourages "a multitude of
sanguinary laws [as] both impolitic and unjust." Finally, section
18 commands "a frequent recurrence to the fundamental principles of
civil government [as] absolutely necessary to preserve the
blessings of liberty."

Many of the guarantees in the Ohio Declaration of Rights have
analogues in the Federal Bill of Rights. These include, for
example, protections for freedom of the press (section 6), for
rights of defendants at trial (sections 10 and 11), for jury trial
(section 8), for the right to bail (sections 12 and 13), and for
the right to bear arms (section 20). Even so, the framing of these
rights is often distinctive, and these differences may have
implications for constitutional interpretation. Thus, in the
aftermath of the Alien and Sedition Acts, the guarantee of press
freedom is particularly concerned to discourage unjust prosecutions
for seditious libel, specifying truth as a defense and enshrining
the jury as the determiner of questions of both law and fact. The
bail provisions guarantee a right to bail in most cases, in
addition to mandating that bail not be excessive. And the purposes
of the right to bear arms are expressly extended to encompass
security of person as well as defense of the state.

Several Ohio guarantees parallel provisions in previous state
declarations of rights, though they have no counterpart in the
Federal Constitution. These include the access-to-justice
guarantee (section 7), the bar on imprisonment for debt (section
15), and the bar on transportation out of state as a punishment for
crime (section 17). Other provisions are more distinctive. These
include the ban on poll taxes (section 23), the guarantee of equal
access to state-supported schools without regard to wealth (section
25), and the right of associations to receive corporate charters

from the legislature (section 27).
In sum, the Ohio Declaration of Rights is a combination of the

familiar and the distinctive, reflecting both a borrowing from
earlier constitutions and an elaboration of new protections in
response to novel problems and changes in circumstances. Its
provisions are not primarily addressed to the judiciary, nor do
they rely on judicial enforcement. Rather, they seem designed to
serve an educative function, instructing the citizenry so that "the
general, great, and essential principles of liberty and free
government may be recognized, and forever unalterably established."
Popular government thus is understood not as a threat to rights

but as their greatest security.



Constitutional Change

The Declaration of Rights of the Ohio Constitution recognizes

that the people possess an unalienable right to "alter, reform, or
abolish their government, whenever they may think it necessary"
(Article VIII, section 1). In a sense, this declaration seems to
domesticate the right to revolution recognized by John Locke. By
acknowledging the people's right to change the constitution
peaceably, it reduces the necessity of recurrence to violent
revolution to secure good government. This is particularly
important because, as the Declaration of Rights also notes, "a
frequent recurrence to the fundamental principles of civil
government is absolutely necessary to preserve the blessings of
liberty" (Article VIII, section 18) . Yet in another sense, the
Declaration of Rights goes considerably beyond Locke. For Locke,
serious violations of rights or a plan to tyrannize were necessary
to justify the dissolution of a government; whereas the Declaration

of Rights accepts changing popular views of what would produce good
gover-nment as a sufficient justification for constitutional

revision.
The Declaration of Rights confirms that the people do not

require amendment or revision provisions to change the
constitution; such provisions do not grant a power, but merely
specify a procedure by which it can be exercised. Under the
Constitution of 1802, this procedure is the same regardless of
whether one is amending or replacing the constitution. Two-thirds
of the legislature must recommend constitutional change to the
voters, who vote on whether or not to call a convention. If a
majority favors the call, at the next election voters choose
delegates to the convention, who meet within three months after
that election. The convention then determines what changes in the
Constitution are appropriate--there is no provision for popular
ratification of the convention's work.

The Ohio Constitution thus renders constitutional change
exceedingly difficult. Even minor constitutional amendments depend
upon the calling of a constitutional convention. And to place the
question of whether to have a convention on the ballot requires the
concurrence of extraordinary majorities in both houses of the
legislature. This enables the legislature to block needed reforms.
If legislative abuse of power is the problem to be solved, the
legislature can prevent a constitutional solution simply by
refusing to broach the idea of a constitutional convention. In
such circumstances, the Constitution prescribes no alternative
course for initiating constitutional reforms.

Conclusion

Despite its status as the first American state constitution
created in the nineteenth century, the Ohio Constitution of 1802
does not break significant new ground, preferring to borrow heavily

from existing state constitutions. This is not surprising. The
delegates who met in Chillicothe in 1802 were overwhelmingly
Republicans (Jeffersonians), and they had readily available in
those constitutions plans of government consistent with their



political orientation. _In addition, the delegates were interested
in achieving statehood, and the necessity of congressional approval
of their constitution encouraged a reliance on tried-and-true
constitutional models. Yet if their handiwork lacked originality,
it did not lack durability, lasting nearly half a century. The
Ohio Constitution of 1802, in sum, typifies late eighteenth and
early nineteenth century American state constitutionalism.
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° -p ^:a .`.^^, v .%. ^ •C_ n •Ĵ o :n ^ .^ y x ^ L'` nC' 'fl u a .A., aui a«Ya C

^° ftl II, ¢xi. y Y.° e w avi Y^ u u o^p V ^ a O >•L" m_«C ^.p C>^ p
o v

O ^ u.^"c =' °^ N v L e y v F a u y^ o ^ `%" •^ _•n o v no ?^ S" yo

•Y' "°:^ u o N o q v°a ••-' ,^Y. :^e W^ ° o E E E 'a a'.%c `e °" y E c% '; E.

^O a^.`° a°. O N U ^,] oaC A v•^„s
-u C T^ ^ m O^ N O m C d e^ ra] w

^ .c a •^ s: `" ^o ° a ^o Y ^ a• " o v '^ s - u •9 m % °- > % C

^ s' Li
a -° a -Y 'O ^ E Yy B E = e r " ^ c '3 .v 0 ED "p^'y^-"+•'

:y^'y..C. p.:^:p a Cy .a _O"O ^. Y _

y'U ^ O^"ren ^ . ..y ^^ C^ n. s^- L.. O '^• . w0 j '̂ N WO O W w^ ^

`o o^^c •^'.Y'"„ ^ a^ 8 a°`^^" srY, ^^.c o$ a" $, a:tl "' E V- a x u'u a up p o 4Cp w. O o^^
a+. ^° aa ^• ^ af y e m C

a o^ E^`"c ° S^°n h^" m E c m^ a E c C^ ° n^> ^^ v

. o".o E.E v v o u Y.° '^ Y^ v o%•° S 7 S q c% Y^^_' Y N%„
-Ci Y p 4y u^ w µ Y._ a .ti vJ ia p_. ae ^ u

O ia ..u. p. L^ ai O 't O y O E'^ E ^a ^ Y ac f%J ^G C'L v u+' v G v y w
•r °:c E, ,^,u, c c ti'o u^ a E' o-T^ o o cE, ^ o o._ ^ b i
^ y S^ = c . ^ a•'Yy '_° ^Y o.NU. y v E+ ^ o Y, E. o:: c Y E ^ E. oO C C C^^ ^^ U ^ O a S Y.A, _n u ti O°^' C.`1. C ^"• •^ a... .^ •a a 61 -`° o m oV Y ;: S's' V ^a o% v u c cu°J E°

U .«C w . ,
'o, o•v $ Y•o •ir m .y y" ^ y 3 a^ TSN°' o: 3 i o

pp'TI -. Y Y Y A V Z..C y y o -C Ro e u a o wY x ^ c v o •r̂ ^,. ffi .^ o c ''• u
y c.Sy " u w y O a> ^° TJ Y
y° N^ Y °•ri T .̂n '1!' ^^.J, y C V V.^' H u l^'6 W W% ri •r -^a O•W L'

rY ^--OYO ^ y p
o^ m^ v V^•_ m

^,u. p v^ c y-^ Ea °> o c'" 5''
, w^^ ^« ^."'+ To ŷu •Qy
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Oommence•
ment.

This act shall c.,mmenee and be in force, from
and after the passing thereof.

MICHAEL BALDWIN,
Speaker of the house of representatives.

J AMES PRITCHARD,
Speaker of the senate.

February 22, 1805.

CHAPTER LV.

An act, declaring wJcat laws shall be in force in. this
state.

sneoommon Sec. 1. Be it enacted by tlie qeneral assenaLly of
iap, HNt1eh
.ote aor to the state of Olaio, That the common law of Hng-
.`r.oi^; aret, land, all statutes or acts of the British parliament,

made in aid of the common law, prior to the fourth
year of the reign of lring James the first, and which
are of a general nature not local to that kingdom,

.aa°tete and also the several laws in force in this state,
l'We' shall be the rule of decision and shall be consid-

ered as of full force, until repealed by the general
assembly of this state.

sew°u°g Sec. 2. Be it furtlaer enacted, That a law, en-
01ititled, "A law, declaring what laws sliall be in

force," adopted from the Virginia code and pub-
lished at Cincinnati, the fourteenth day of July,
one thousand seven hundred and ninety-five, be
and the same is hereby repealed.

oommenoe• This act shall take effect and be in force, from
°°°0 and after the first day of June next.
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MICHAEL BALDWIN,
Speaker of the house of representatives.

DANIEL SYMMES,
Speaker of the senate.

February 14, 1805.

CHAPTER LVI.

An act, establishing a pilot over Letamt Tall.s, in the
county of Galia.

See. 1. Be it enaoted by the generat assernbly of o^monr
the state of Ohio, That the court of common pleas ooUnir°, o`
for the county of Galia, are hereby empowered oPo^int B
and authorized, to appoint a discreet person as a°
pilot over Letart Falls, in Ohio river, in the county
of Galia, to continue in office during good be-
havior, who before he enters upon the duties as a
pilot, shall give a bond, with good and suffieient Rbo fa fo

give bona
security to the clerk of the court of Galia county, nn uanebpur
in the penalty of two thousand dollars, for the
faithful performance of his duties as pilot, who
shall, before he enters upon the discharge of his
duties, take an oath for the faithful performance
of his trust.

Sec. 2. And be it fuf•ther enacted, That the said Pflot,e a„«
pilot, when appointed and qualified, shall take
charge of all vessels, boats and other crafts, upon
application being made to him for that purpose,
and safely convey every such vessel, boat or craft,
over the said falls; and any vessel, boat or craft, or LiablO for

their loading, sustaining any damage, through the muaonauai.
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OHIO CONVENTION DG:E3A`CE:S---'i'nveshnv, 7 t 337

gont70 man v®ootd be cril6inQ to mo80 far a gropasitian 15fr. HA11H KIN3 proposed tn amend theamrnelrqent
whfrh he intended to o#fer to tha Ca{7®xing t$'eei.: of Mr. Br.tcssxnapxaasa, by addiagut tha rnil t€wrersC

'•TYin right of a*reitci.stfun. Gfar Yile pr" c;aiinn atatl the feFiuwing;
enterprisat7, for thn a.deaneemrnt. of the public tta.id, '" Yeuvfded, 7"ltat t}ao G-nera€ A,rretnb4y may laaas a
aasd tnr the nroraataort nFrnoralitg.a3lati evor bs 1m6o in- Faw, as iar ac rnay bw .16emea3 praet4cable, to prrereat
v'acs€ate," 'ba irnsnigrat3nn of blacka and rnnlnttarea rnto thia

The que,ntion waa now taken t+pon Mr. 1tr.etcra.rx"s $tste."
amendn3rut,end, apun a.divia€an,st waa reiecced--aC- Wr GREEN ef Tt.`n", au,L+a?aets+i to ihcr gentletnert
Brnaatiyna,-)p nrgaiivar not catantxd. fram 1Hargnn to raaku the proviaian €rayerxtire--atrik-

Sac.1& h'opnwerof ssnltrend9nglawa abad9everlw mtlaut"may;`andiaeattinl! oahali."
exerr.ised, unless by the Lel;aslatura." ?41r. EIAG°PKt.Cw "cd neeaptrd the ma39fiwL9un.

htr.LdktSFI proposed to arneud by eufwtiintiuga tKr•BMiTIt"f"FS°strdn,saleihotvanEdaat ob
10npvr42 rtasanrb€v" I . or'r6rg3s6sturaJ' tha. vast3un, if it IvEt the mattet to the d3Rcretionof ihb

W hieh wax agrecd tu. Lrg€slatnre. It was u power svhieh betaugnd
F=5e,c. 19. 1'hm enuaoeration of powers slaalt not be L01ia€stura al all events:

enastrue+l to tn,pmir or deny atfnesg relnttaesl by t71a{ ,ltr.C=REI~SfiTnfFtossacbxxittedlftatttuF,rgialotnrehatt
plsatiher r<nd xt8 r'xarer® uat herein delegated, relaain ^ thw power ; and they had attentptk;d to eseruisq iE-hn'w
with the ysa pta,' dFa,ctuually, evar5 C!tizrn in eanthe,rn t3ltfio knaw fn]l

lir G€i.C1F^lTI:.CI{ muvel to anoend tbis aectton bp we17. The law unvn the nuhjeot was a 7serR*.n€ dead
ntrrkiatg aut frcrm the 9.rnt iino the wtirJ 'powers," •1{ iette.r. Thnretonn'it waaa that he aaid,if they were to
snd iusart.icrg 30 licu lheraaf the word •'siglxCa." hnve any trruv€sivn of ttrix kind in tbermnsitUttinn, Bbt

L4hxch rvaa aar+:ed ta. 1t be tnrpMra¢teg,--for, atnietssibts vrera done, it waold
Xr, RANNEY sai*t he perce.ived tihat the Conmm€t- bo very nnevrtu9n veya«tlrer the 1<egit€atura wau€dat-

tero had €eCt nut uf th[ss rt,port a aanxb::r of artic3ee itt tenlpt ta eaereise this power nr net.
thw a:d btJ9 of riohts. lie laad uopied ane uf tlacnr, and He proceeded at aartlo lnhgth to sk:t f¢rth the neeoa-
wuttld move rta aedatrtnon as an aaldit7anat srtt€on, a$ si€y af I.eFte&ative ntstian xrpvn tb€s anbject, aad,
foltUVxs: ammngat othnr thioaga, he "id, Virginia pesaaitted no

'Sac. -. 'k'hat atl aourtaahali be npeu, nnd av®ry mannmitteri s!ava to rrrna6n xit3tin her l:tadars i nnd
p,rson, for any itijury dana him, in h:s taads, EorrcFa, Ithue hwd already bsenfne an nsy7nm for tha free na-
Ierano, or rnpntat:un, tlrat7 hava reattedy by t.he dne 1g rtaae ot "Yirginfia and 'l^lzntua€ty c ancl, it it were de-
anurae of Lra•, anit rigdrt s:nd jttatleeadavnta€r-red aitb- torrriardt to apea thea door rcide fnr thr adm3aa#un ot
aat den{at or rhalny." the bdar:k.s,and for their elavnt'tan tu thg taaraPtlan aT

A!r- t!I'.[`(3tlni)CK oT Qenaai;rn, isnd na ot+jar€ion. ttr eqnelSsy tn political and eivil i[glatswidx t'qe cltVasna nf
the arnonaixrx, n, 3P tt eon9d tre e:arrkrai ntan. .Fusticc OhFn--therels;v szsckie ^ the atatc a taen^t ntid eantrt-
nhnaJd nerluini} trexdndu3stcred wiabont djsn s̀wt rrr ile= point nf mttrautien fnr this c€ans of ^opPe+.-ir this wan

t d hl p he avoia e ., fn ilay, bat d^oy. eua!d u©t €ao=v,ib $ i ta Gettaner 6t aboatld 5o done rvfttinni €ris xote.
4iourtv, tiEntuwg Ihc+Po' cntrOd ixave rzgag-httv there,an 4vett =
nx In ihin hedy. ]A t:ae^h.] Thn pr"onoenf tfte blarcka wus a nnissua^,es}+eai

'i'"ns aectinre rt:>a agreud ta.. ly tm 4§aer 9oatbern portinn nf t.he State ; nmd tha peun
pBe mf 5hit+purtlon af the State ivnttt*k enUmit to arrts;e

crat.nniaaT€a:a nv Pxaatnr^. mnnrecheerfut7ytPaanthat by which tb^y nnightgetr9tt
dd t i tta i 6 s'phP v a aot a ait meanti t a nn9aaoarte. ers waanoIvtr, BLLC€{:BtiS'DI'Ci prolrused to €nsart tha e

raur<,a,tnrr- aa „:. „:i:duenRi Rrr,xa.". i,r ?n« .,,a,.,.r. amnugat us in regardtn this rnatcer. Gentlemen frazn
' aaald not hy rrmn8ola oftbp nartbern part of tha ,a-:htEU ,,

•-SZn. -. k.3p auuastroa:a of usneae^ may ^c ros+:a usr of tfiu
ntarPrsemanr; Puat;trt,.aeyncu:nn'6otiforca!lrusc+a>:t-vtt>•+raey^ttjeis€trtjnd4atsa, aandetataatd svlayth€a tvaasu. BaL'sf
I3 h9 tn fd145 qla$q II1Nt thlpttC 1 €IITPgi?f0 06t W'CRIj.Tkl i"tY,YyU41 tbP'$ were to anrS3i,5 d4LV`R a9ld 1€VN aknOngEt R)By ti%@,f
At[MA ueU11m a.3totihervl itf mnia4g BtAft;U pE5f@ 4pYSeUkpYteilE Wilulllget some 9.nfnrRFattRU ]ttf¢$r t,thle anbJeCt. 11fbty
'^u uryS hrm^p i^ N7 rill zteein i9 rCCJsrNiiant amd txsvnficial fat ehrt , tqnntd €Cntn th3s faei ¢ that VJe wPrb A(4pOSmd to elevat<

Eaeir.tn ns 14.iserz^w;' lngt¢t9 blacdt5 to tha rarrle Cntolc wittt fYnraMCVes p bnt>

Mr. ffL1CK^273R^IERTi`fl(L ^iai l9aere was notlxing qhat., wizde wa MonsiJ'r thara Aa interier eiaen n'f bn-
inEark+ier! hy tltia }trnlwltion t+nt to do away tvnth the irigr, wetreat thein cvlat thrs anmrt kBadnnrrs n.ud PaB.tia-
enasst9tuttcn.,C ohjroetlon, u'h9ah tvas atlwaytt rttlaeti, fnlneastvhishatprxtendtoa3GeRhsrn,dntheearnm:con-
whanzr°erth{x liahiu af arr agaprll•dri:rttvst fvr Cro}unira- dptiun of @i3n ; we feed t3tem w®d€;'a'xrpay tht.nx ttfeilp
t€on ganroasax vtas ltrapoaed ta ibe (annerat Aesenibty. nud we do not nuartask thetn.
"f7xe prph.",alilty vrss, thet eneh atla3ng svautd net'Yr be Mr. III4'C€iCt?CI{., of Gnnuga, loaid ho htwf auya,
underu4ec, x.-itheet tiratatuirpBng the inRux of blsck P,tler,d:, when tliis article n.ae taken upf that iL rras the
pdpulndian €tttb lhe Srutn. it was aztenalr, deaigned id ilesign to c.^e6urs eertein grset prineip3ns w3tim vttt3eh
re+nr.ve ttree?t aetttntiaana3 abgeat,l?n, tv,beaa»ver su:.1r a nnr Stleas of gareanment slaocttd aoovrd. H e did nn
theng>n9gtr¢lr> de rnaa edvtnnble bt• tflx, Genrnai 8s a:nppascthatwe werealwvt tecaugtider aadadopi,here,
aentbby anst ta p dpte,. The adalrtztru of l11is «fecfars, an appenduIze tn_ t.be ra ost aY #i^o tDUmanittee nta the
tiox aattgtlt atsn Ls preduatEvr, of good effvets ut the fe^Egiattve depart^rent ^t did k,rm to h9nr tiia.t thiu
rcay ef exs;do,ol for ttie nthcr$datee, pru ^tositPan wac ixtirogeR3vx not nr p1^e. it was itr•

Mr. i,d}ti8?ryN a^t^iti^ted that itcvoutd Le crelt lo dertaktng totuan4are•whataheGearrnk Aarem5iy should
gni rd nl;priuEt xh^ [Faenttty of inaarring tlwrs:rxyleuse of dp.6n a}nart of t3ae Gulatttuiinai 4vtuth lauct nt?cnnnetH
earryiiag aEitoAfrkemaECthaanep9oa talmckpalrohttSEwn tiun+slththennl.ject.
yritic7t rw?ght Prce tkrro•sm ntron us ba' vtar nalAhbar6cg Mr. TAYLOR xazs tuith t71e gntatBeiraast f4om 126enr
St=<6Scs or ikw auxsth. fihs 6[ncks hzad uo a{,atms upoxr Fa bia gln>Cee^rnez for 9he imi+eraaun form of t.Nisrean-
t319 peepln af {jhiv--etapgeimly tbmt pavcfan of 32acen Iatian- Ile 8l90 pfefcrret2 "abukt" tv cf may,,' IIg
whtah itat6 caorus luto rhe staEe sinco the adoptipn of likad tn aen a leoEc9 frcut. no 1ae de:^taerI to aea;t mean
theoietConstituttrni, flhitxa'tasa,' '̂_-LateSaxWbitameu. thing done aiten4iagty. If they w,.dvrgaaog te vxpit=
Ihe nrdrt;ea im=ro intruciere ucaou ns, and it Wazs ttiata €he nrprnesr he hopcd i{eniirnrrta tvnuld facelha
11nr,aarona49eforxmyzn®ntoriaian5:at €trzstcd upoat aty®3n; end tbe erord 'tsbal116 be9ng, interpasrt3, St
tas as a pv=,k'i, aissty, to teansyurL ttiesapenptv at [be ax- wantc3 a&'t.rd a better #ostAC the strirtt tf &ept4etnan
pensa of fh,; treusnry vllon a caii of }eaai and u.ays.
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Ixx€ple in t1t
}(s re^rYRCVYIty.

a€ i`h m the lrig
prupcr3v+S, an.d
mBucma! uln
cnAhtgL§I'uon t2
Thcreasmx is.,
it Ss ta tne tla, ..- .----
aclauzais€ratiun ot irastite, add InrgoFy to t]ae eaat, st
Ii;igakon, and re'tnnve uhe Cunrta far [i+5na tha sight
andtt',aeL of the peni,rlo,

1 calB lheretose, upom geutlrmen oT 4hn ^oni'atsElan.'
ared arqe 4hera, by every caeisaltratFmn w Y.+eh shostl+9

br npexa:Sve ugon men wha desire to rsnt3er their ka-
bora: ^aep'a61s, to corne foncaCd at mncr, and aid ia 0n-
graftCng upou thla bill aueh feainree an will xender it
an aid fa, iustead of a»'e"sght upon tha ndagrtionof the
nude of orgnnin law +RO arm engugad inuona+iaattng=

I lrsva, &5r. Preaidrkt, eD peraaoai feeling ieVal[^ed
iu this qnesi4on, l adn io favor nf the hestsystem timt
can hn aenrrlvueted, Snd for thotl w981 g£va my vnee.

(t is protidrd io the bil€ of ri^nhtn which £ertnsa part
of theprer.wat uvuxtitur,ioa, thet all ctiarttivlao.il bz opeu,
ated every peraurr, fnr aninjurg done hFns iuhin i+nds,
gaP,is, parann or repstatlan, ahm9; have remedp hy tLe
tlnacauM'te of tuv+, and nghssnd just6en adrnurdstorrd,
wdtbuut den"sa1 ar deDay. In the draft of tha bill upon
thv prearnhCe and bill of rights., for ahe eanstituteaa we
steerrqtged ia corsxtrueling,tha. eoanmitte,e onsittert
this r®via7an. It xnay be, tieal taking intn caneedrrx-

aserloaded. .sitdt busiuess that t3aeT cannoa h!rl,d e
ar.seion in aigh; diiferent plgeps flu ou.r t+rrsitor,yi 3%e
lonk«i uprra Clus Supretne Conr8 ss sautcEhtng ]nke
the &£sh. rrhea3 rr? ts napu, 'Phere 3•ae, ie wuuBd iteem,
&itLle. Cur tiesm 1a cln. If t.heg ho1,1 'lheir aktaxions
anly at the etat uf «avernment, t.herz waia9el Fx iSrtaG
tn nothiug io tlo. q"'+'ow' 1it wnsrCed 1u Tumisla t#tm
v-cifh same dutti.es s.u perfn€m., Yue aY ;tll tLe e+riEa thak
eotekd afi€ict the public, the wcrst a•ortdd be x Conrt
b.ald[ng t4s snreiotwx u5 the seat ssf guvernr3l€'nt, t¢i.t3t
n,rtl€ing ta do.

$;a ionked ppau If, nsofgraat 3utportauce for auy
cnnrt to gu oat v:uong the penp;e, io teseru the:r dtar-
neh5r,mauners, hst,ita, sad ti.o3cs oP thought dt wouid
gica tharu u spd¢iea ef infurrcoat6on, that theq nou3d ob•
t:,En in nn othar wxy. 73asidon, the ottaot upon ths

tpoofrts xr âll he iq tire hCghcat uegtre aelatnrv. Pas po
cvurt Cau ae+tfnlre thet qenwar, dtyntity inTfnaee, and

Pzic-h it cnght tonodharity, ln tho eyis nf the geupln, w'
have, 401Yras it goea xrassng the peaple, periuPmaiYO da-
ties €¢ thair st^iit, nnei gEaezs in t3vekr vten= Gre prac4fen6
workiugs of t te nystem of judicial powsa which axLs
upon ond pxatec&s theiaiaserasde.

9q' yiu requira this cttatt tP slt at the sca of goF-
crnuoeut,LhaeSeet teil9 6A, it tvlEl Pat anmmund the
saspsGt end the cuss6denoe ftha pleo-plix, a9 tP its dntia
ware pRtfarnto,,1 in their rnitht 1 'he qur.s7ion ia, w1I!
youhavun snpsmn¢eoorz sSttiug st Cntuahua, end
t1re bu€lnees ta be torontrht to it, +aT shali it go front
dlr,trintto d'rsXiket,aa'miueaLtfing jnatiratnthepeopler.
;or the yon(ler and inaight a9 t8an paapia7

d hnva everssid arhen f hxzx. becn inqult>ed of, 41i5t
4hFa enuvautioa wnuid xtet f}% mpan any aysiern that.

tfon i'he piavisiuns of the ju4is^axg re,^wrt„ rhv^+ feis ros j
h li `nif lhey €ouftl aat.giee the aensnrrtxrdx thot jusuaq s

be adm"anlsterad r sihout uenta3 or dela}', 'S•hat provisd
ipre however haa t?eet+ teinstated, and I hope ta epe iia
paomi:,e rkdtemed tothe lw,tter.

Btst sir : what doea this system,. In sffsat proehla t
"I'hz. state is to he 4vided into nlne yudin6n3 distd Ux, of
wbhrlnttecnuntyof #7sv5ii€ou wilfl be ann. ffssidoas
thie theraw3,t he eight distrrietx,6nio w40ch the hd1ltbCa
of t$€n slata to eo be distributed. Thix will mnke abont
elevan eonntirvn in eaeh dlatricL. Thix unecudurent, if
asfopted, rsill bringa ¢xasion of the Bupreute court iuto
n¢a af t6eao e6rqrn. €muatCiex, every yeaF. Is tieis un•
seatar^nabte t LirarY twe tu ba haund to nSystem that
has uu fm€u'ac d+ut the nvntraliealion of ufi tho jodietal.
twwer of tite ntate 7 Pnt, tsa are tnid 1. ĝ  guntCemcn,
€h?it Yltin i, a ntsrv xnatter aF detnil, aneE that t}io snfest
aad bea¢ way is to itnve it ul3 to the LagiaEVntare, !f
tLe thtng ia++gld, itcan be xud ehnulz9 hodonehete,tva
ttun reeaoa,-thst this canstitutlon has got to pte helsrn
tiea peoplc, and they will fnsest upun rradicgen Fia
face, that they awe'!wr io be sudeleri with a s}'nteut that
st,adt eentrulizeail th¢jtmlielal pmwer of the ntutn attho
[a•ut uf governn c tt, They went a yusrunty thntsnch
aha[3n t.hntirnteeutt. H1xnj will vafe Hgniuni the
eynt tn, yyi€h this prr+c?einn for deiay anrf conaotia7ntion
im it. If y^ou will oreet tlltia eourd, give It snrnethSngr

&usinPSS se §rar aud aa canvau-todo, n3ad let it t"ar its
,..iently to ttra pPUpip us practkahle, 7>at us then b"lt

•'€'hexmendw+nrtcei€i t.ake uatlring fzornhsra.
eyinmetry of tYie blfl,

Xr,ftiTA'.:+ISF`.It.vi', Itvsill incres?3D t.b.e dol0.ys iuI
the adutinisirtstiuu of justita-lhnt is.tll,

antak sm Tfieit tS'S" Id sno mo sMr. SdAA o47s
ttuslnessnniltlq,t3ane, 4"anasna.l?edoneaa qûiekiy ottUsdut+eniequeres"bytlsaiudqesntthtrsopt8nagcaur&,

Itt tl e,tlistrtin7s as at the teah of mvicensuzetrtY The "I7 eprogrstnn4$ bha rt`gsartia, that the wupreena Cottrt-

quasln n as, shall the fiDpreanP (:oUrb pcrfume Llta thatls, the coart In Ban3r--ahailsEt at Ieaat nnee a year

Rarny dutres iu t]rn distrirtn, or nt tUc sea4 nY gauern- at Columbu®., end atlauA3€ otltar tiutea aud plncea, ua
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I havetl'tohanar
a1, knnwPec7..ge, tltttt

Psae ta thE BYEt¢Ya] haYE
iniuns tvi3l esc%t a stsoug

r ax•c tn gtvhr alteu tisin
for tlfeir auoptinn.

Y 0.j7lH€reu4 t.o tll.Kf1. its
oduce great. d03uys iv thc

Id not hrinp l:ome jus€fce to the poul,ln. I havn
endeavMxsecouatrarr.t ttacten?:enny,to brinQ,,

;isrepute upn€t ita labors. Bui, eir, 3ry up the fuan-
uiaee of jvettfc+e-erease a zyrstsurthal siwil enaare delay.

and auCertn7aLy-initu it nway ix.n+the penple,and[o-
oata It at flte aaut afylovecurneut, and pnV Itase damn-
ed^irrottSesably datnnod tkis cofls2itutton,

Mr. 1CIRICGt"tlp6 aaiil, it nppnar<d that the gemtle-
anzn fraut Trumbull, (I`it'. Bnxetrr.} lrnd u dvep tente7
opposition ttr the eutire sy sto,n oC ihe catnornit!€!n- lie
attn6ks th9 repart d4ciuvenousiv, Dnd lavs to t0via sya
tenj v4l the defrats, dufayb of jarutSoew af,nilnuanoeo, ®qY
psa7r`, &a.. Bncidee3t to tlie pr€sroen6.tvstem. Tlxmaa are
en4,^seta praper to he discusrzd, mnder the head of ra-
faexn, {n the praetiea of the tererta; bnt Imce um rale-
vaecy to t7ts presst aoirject. 7'hq alu€rtlon ix, afitd!
thu suprnuse r.onr€ ait nt Cnlnnehnsr or shnll 7t sit Su
each af the nina d'xa€ri.'t.a of tha Sftit4. 13ow, tha groa•
ttemen ]iashitnself 9ut*sdaeed a aystemof hisnw.a:
and it weitid.seetn, thsr he is xeady te braah dntsu tbet
of the eorurno4tee, in the hr.pa, theu, to tutmduce hu+
own.

There ntay be: u quxa[iaat of his enazlsLnncy. whiol€
he secn itt tha iight wf L6n osv+t rtport, Iu tbat,
aoatent to have hts anprur:ra couxt, in threm plaens

e State, f^era ha Ls no4 aonteat, thnc it ohaii s€t I'n
e placrve. Fie seems not ta hane xeatl bC„+ otch

pro¢eot reta"171y; and to ha=e faritattoa it® praxiaions.
i i €he prnr a aa184And he appQara rqaixlly ignernn€, of t

tSte loport oE tha eonrsnlt€ew, ur 3in wscld ltave hnown
7o3that to stt in 9a.txk at Cmtocnhus, ie bdt a umaB part

m+tste ... . cinn snv¢irnd tn the urnen4rnant, [s, aat
SILi1M Thn prF'er'rlt 5^"9tPnk,1I12 fit!],31'Etne ^`{Sllt'S gPCF ^h9 prn[F9Fi

ie lucartIt ertunryi^t, ttnd decitiecfrcro sixky {np.leuvtlred tha4 the tnuxt thav nuw iurwpoud- Ur thn xugmrae

carta in lsuck arrd mill ge;ntizttsen say t?tat witA an af.urt sha71 ait 1n wash otthe distriutx of thekfta€r; but

qtslat„c.ui®t ut th,r fortle of the t7ouure, tAay n'ill be 5uI 3hut the ¢ourt Iu hank, sfial3 siE itt canh aftbe zii-trurttu
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DAY.] ON STRIKING OUT THE COMMISSION PROVISION.
JIILY 16, 1873.] GARDNER, GODFREY, MULLEN, COWE:P,

be hurtful in any respect, and it only becomes
useful when the necessity exists for it. If you
leave this section out of the Constitution, you
have no provision whatever, bywhich, if, in the
multiplicity of causes, the supreme court
should become, as it now is, overrun with
business, you can relieve it. Gentlemen say
that there has been no necessity hitherto for a
provisiou of this kind; but gentlemen, in the
light of the fact that now the supreme conrt is
fouryears behind its business, will not argue
that a commission liike this, had it been provided
for by the old Constitution, would not have
relieved the docket of the supreme court.

Mr. GODFREY. Will the gentleman allow
me? Does he think the necessity would have
occurred, the docket would have been behind;
had the jurisdiction of the supreme court been
what we now propose to make it?
. Mr. GARDNER. Gentlemen undertake to

speak for the time to come. Do they forget
that the State of Ohio is a great State, and a
growing State? that varied and multiplied in-
terests are growing up all through it; great
commercial and manufacturing interests? Do
they suppose the courts of this State are to re-
main as they are now, and have been for twenty
years past? We do not know what is in the
future for us. We have made a provision for
future contingencies, and that is all there is of
it.*It can certainly do no harm, and it may do
infinite good. Now, the argument of the gen-
tleman from Richland [Mr. BuRNs] that the
supreme court will manufacture an occasion
for the creating this commission, seems to me
to be an entirely unwarranted assumption.
That is, presuming that an intelligent court,
elected by the people to perform the duties of
that court for the people, will disregard their
official oaths, neglect their business, and man-
ufacture an occasion for this commission. Now,
that is presuming more than.we are warranted
in doing, and if:they should do sowrongful an
act, the General Assembly, which is to make
provision for it, would prevent the wron^a.If
we leave this, article in the Constitution, it can
do no harm. As the gentleman suggests, in
1850, at the time the old Constitution was made,
it was thought not to be needed, but our ex-
perience has shown that now, by the accumu-
lation of business at the commencement of a
new judicial system, there is a necessity for the
creation of this commission to relieve the su-
preme court of the accumulation of the docket.
That does not necessitate our providing that this
commission now shall last ten years. Gentle-
men are content to give us a commission that
sball only continue ^or three years. We ask
that this commission shall only be provided to
supply an actual want, and relieve the docket
of the supreme court. I have a case pending
in the supreme court now, that has been there
for two years, and I am informed by the clerk
that itcannot be possibly reached for more than
two years more. 'VPhen such a state of case as
that exists, we want a provision by which liti-
gation may come to an end. Therefore, Ihope
the Committee will not strike out this section.
' Mr. MULLEN. In 1851, at the organization
of our present judicial system, I learn that there

hac1- been^n-aeeusnitlation-of-oases-i-n-the-su-
preme court to the amount of between 400 and

755

500. It was thought then that the judicial sys-
tem then devised would be sufficient to gain
upon those cases, and be sufficient to dispose of
the cases as they came into court. Therefore,
no commission was authorized at that time for
the disposition of the cases. But in view of
the action di the Judicial Committee in this case,
and in view of their recommendation; so far, I
do not think that any such argument or excuse
exists at the present time. Now, as I said, in
1851, there had been an accumulation in the su-
preme court, of between 400 and 500 cases. No
commission was appointed at that time, but the
supreme court, under the present judicial sys-
tem, went into the discharge of their duties,
and they have kept up with all the cases that
have been brought into the supreme court, both
of law and of fact, with the exception of forty
cases, aiid theyhave held the district court at
the same time; and there has been an accumula-
tion during the last 20 or 22 years, of only forty
cases. Now, I ask, if there can be any neces-
sity for such a provision in the present Consti-
tution, that a commission may be appointed, if
the judges of the supreme court may see proper
to ask it? Now, the supreme court, under the
present system, adopted yesterday, has been re-
lieved. All questions of fact are retained by
the inferior courts, and they are not called upon
to act in those cases. Neither are they required
to go down to the district court; bat their whole
time, all their energies, and their full capaeity,
are asked to be expended upon the cases of law,
simply, in the supreme court. Then, I say,
where can be the necessity or the excuse, rath-
er, for permitting this section to remain in the
present judicial system? I concur in the opin-
ion of the gentleman, that a decision announced
by the appointing power would not carry with
it much influence, much respect; and I am not
in favor of throwing the supreme court into
temptation. I do not desire to doubt the capac-
ity or the ability of the supreme court under
this new judicial system, of discharging their
whole duty. I am satisfied, Mr. Chairman, that
under the present judicial system, with the safe-
guarcls that have been thrown around the su-
preme court, they will be fully competent to
keep up with all the business that may come
into that court, and play half the time. Now,
there has been a great deal of talk about reliev-
ing the supreme court. I undertake to say, Mr.
Chairman, that under our present judicial sys-
tem, the judges of the court of common pleas
have done twice as much work as any single
judge of the supreme court in the State of Ohio,
and yet their labors have been disparaged. It
has been said they have not half worked. I
think the lack of labor has been in the supreme
court. Then, I say, in view of the amendments
that were passed by this Committee, on yester-
day, I hope that this section may be stricken
from the proposed plan.

Mr. COWEN. The Committee, in disposing
of the 4th section of this article, have unani-
mously decided that a commission, in place of
the supreme court, is now necessary. The gen-
tleman from Richland, [Mr. BuRNs7, makes a
prophecy,as I understand it,namely,that al-
though the creation of such a commission is now

-neeessary; it-wilt--never-again-be-necessary-itr
the history of Ohio.
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Mr. BURNS. Will the gentleman from Bel-
mont give way a minute?

d4lr. COWEN. Yes, sir.
Mr. BURNS. I think he extends niy pro-

phecy a little too far. I stated for the next
twenty years.

Mr. COWEN. Very well. The gentleman
makes a prophecy that it will not be necessary
for the next twenty years. Of course, the
Committee are not going to convert themselves
into a committee o£ prophets. If the proposi-
tion of the gentleman in this section were, that
such a commission should be created once in ten
years, then I can see the force of the argument
and the pertinency of the predictions that are
made here by those who oppose the Proposi-
tion. But who of this Committee is prepared,
in the exercise of his deliberate judgment, to
say,thatforthe next twenty years no such ne-
cessity as now exists, and as is admitted by this
whole Committee, and every member of this
Convention, will occur? It has been observed
here, and remarked upon by the gentleman
from Marion, [Mr. ScoFrELD], that this does
not propose to create another commission in the
future. The proposition is simply to make a
f rovision here, abundantly guarded, as I think.

f the members of the supreme court are of the
opinion, at any time in ten years after the ex-
piration of the commission which we have cre-
ated, they appeal to the people through their
representatives, and then it is for the people,
through their representatives in the General
Assembly, to determine whether that demand is
justified by the state of the docket and the bus-
iness, and if it is, they are authorized, in that
case, to do it. What harm can possibly result,
Mr. Chairman, from the adoption of an amend-
ment guarded as this is? And why should ob-
jections be made to the adoption of it, simply
because it is possible it may not be needed? I
do trust we may not fall into the error which
it is conceded the framers of the present Con-
stitution fell into, of supposing they had cre-
ated a supreme court that would be amply able
to do the business of the State. It is claimed
here, and reference is constantly made to the
action of the Committee on yesterday, in adopt-
ing an amendment which it is supposed will re-
duce materially the business of the supreme
court. How much it is going to reduce it, it is
impossible to determine now; and gentlemen
are entirely mistaken when they assume that
that court has the disposition of questions of
law only. Criminal cases, equity cases, may go
up to it under the action of our Legislature as
it now stands. Besides that, Mr. Chairman, I
do not propose to discuss here, even incident-
ally, the propriety of the amendment as it now
stands; but it was debated in the Committee.

-We anticipated its probable fate in the Conven-
tion, and inasmnch as it is spoken of here, I
beg leave to say, that I, for one, shall, when the
action of the Convention comes to be taken
upon that, at least enter my solemn protest upon
the adoption of the amendment to this second
section. I ask the indulgence of the Commit-
tee while I make this single remark, that I do
not concur in the opinions which have been ex-
pressed by gentlemen of eminence, when they
saythatourjudicial-systom is-ereatiu^x eupreme
court for the purpose simply of settling general
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questions of law which are of public interest.
My understanding is, that it is the duty of the
Convention, when they undertake to create a
court, to create a court where justice may be
administered, and the individual and personal
rights of the people determined. I do not pro-
pose to anticipate the action of the Convention,
even, therefore,in giving thevote which I shall
cast against the proposition to strike out this
fifth section.

Mr. PRATT. I would not willingly yield in
respect to any gentleman upon the floor that I
owe to all the supreme judges and supreme
courts that have ever been in Ohio, now are, or
ever will be; but I am not prepared, in anticipa-
tion, to give that degree of respecu to a brevet
supreme court that attaches to that regularly
constituted under the Constitution of the State.
I hope, therefore, that the motion of the
gentleman from Mercer [Mr. GoDEnEY] will
prevail, and that this power that is sought
to be lodged in the Legislature and the
supreme court, of creating every ten years
a supreme court by brevet, will not be there
long. While I respect the court as now con-
stituted, and as it will be ponstituted in the fu-
ture, I do not believe it is politic or wise on the
partof this Convention or of the people, to place
before that supreme court in the future the in-
vitation to relieve themselves of the labors cast
upon them by this Constitution, by throwing it
upon another tribunal. Now, in the progress of
the debate yesterday, in this Committee, we were
assured by those who were well advised and
who had studied well into the statistics, that at
least seven-tenths-that was the statement, as
coming from the clerk of the supreme court-
that seven-tenths of the causes seeking admis-
sion to that court now, were upon questions of
fact, for the decision of whieh, by the vote of
this Committee, we provided to refer to another
tribunal, and that seven-tenths of the business
seeking admission into the supreme court of the
State, is provided for by another tribunal that
we all believe will become an efficient tribunal,
a break-water against the piling up of business
in the supreme court, already provided for. May
we not most properly insist that there will ex-
ist no such accumulation of businessin the fu-
ture as has existed in the past, and that this
court, consisting of its five judges, will be am-
ply sufdeientinthefuture to keep its docket
clear? I shall, therefore, vote for striking out
the section.

Mr. WHITE, of Brown. The Committee
framing the Report have sought that it be ade-
quate to meet any futureexigency that may
arise in the progress of the growth and develop-
ment of the State. Our Bill of Rights declares
"that all courts shall be open, and every person,
for an injury done himin his lands, goods, per-
son, or reputation, shall have remedy by the due
course of law, and justice administered without
denial or delay." That declaration in our Bill
of Rights, for a number of years last past, has
been an absolute nullity. Justice has not beeu
administered without denial or delay, and for
injuries done to our people in their persons,
their property and their reputation, the courts
have not been open for the administration of
speedy-justice,-usthey-are-required-to be-upon-
fundamental principles of right and of justice,



DAY.]
JIILY 16, 1873.]

ON STRIKING OUT THE COMMISSION PROVISION. 757
WHITE of B., GURLEY, HOADLY, PAGE.

laid down in our Bill of Rights. Who can fore-
tell what the growth and development of the
State of Ohio may be for the next twenty years
to come? I know noway of judging of the fu-
ture but by the past, and if we are to take the
past as the criterion by which to ascertain our
wants in the future, what does the past tell us?
In the last fifteen years the cases on the docket
of the supreme court have gained about forty.
It will now take four years to reach a case that
is placed upon the general docket of that court,
unless some relief is provided by this Conven-
tion. Is that the administration of jnstice
without denial or delay? We have, by the
unanimous concurrence of the Convention, as
the gentleman from Belmont [Mr. CowEx] said,
provided relief for the present exigency that is
upon us. Why shall we not provide relief
against future exigencies that may come upon
us, in order that justice may be administered
without denial or delay? As I said before, who
can tell what twenty years may develop in this
growing State, now, as it were, in her infancy?
Our great mineral interests, those great mines
of wealth that still lie baried in the bowels of
the earth,arealmost utterly undeveloped, are
in their infancy. Ourrailroads, our telegraphs,
our life insurance and fire insurance companies
are constantly multiplying. Our commercial
interests are constantly growing and develop-
ing, and the exchanges of the different com-
modities of the country are increasing, and
with the inerease of exchanges the commodities
inerease. The sources of litigation are con-
stantly increasing in our midst, and shall we
notmake this provision,that the supreme j udicial
tribunal of the State, the court of last resort for
the determination of all these great questions of
right, shall speedily dispose of the questions
which may be submitted to them for their arbi-
tration? What danger is there in incorporating
this clause? The gentlemen say it is an invita-
tion to thetribunal to negligence, and want of
diligence in the performance of their duties. I
venture the assertion that there is no officer, no
cotirt, no tribunal in the State, that has worked
as faithfully and as diligenklv, in the discharge
of the duties enjoined upon them, as the su-
preme court of the State; and with diligent ap-
plication to the business of the court they are
unable to keep up. They.are Inadequate to the
task. If they were now even with the docket,
and were to start in with the docket, with the
state of the business as it now exists, with all
their industry, and all their application, they
could not more than keep up even, and with the
future growth and development of the State,
with new causes of litigation in onr midst,
shall we not provide against any contingency
that may happen to come upon us in the future,
like the evils that are now upon us? What
harm cancome of this provision which is thus
carefully guarded? Those men who are best
acquainted with the business of the court,
whose situation and relations to it are such that
they know the state of the business in the court,
arerequired, whenever the business becomes
so clogged that they are inadequate to the ad-
ministration of speedy justice, as a right the
people of the State are entitled to, to certify
the fact under the seal of the court, which has
to be_spre-ail nTion .^ournalsof the court,-preme-caurt will_be_sitting_her-e_at_the_same

that the business has so accumulated as to make
it necessary that a commissionshould be raised
for the purpose of disposing of the business ac-
enmulated upon the docket. That being certi-
fied to the Governor, he makes his appointment
of the commission, and that appointment Is a
nullity until it is ratified by the representatives
of the people in the Senate. With this safe-
guard thrown around it, I can see no danger.

Mr. GUkLEY. Will tlte gentleman allow
me a question?

Mr. WH[TE, of Brown. Certainly.
Mr. GURLEY. Is he satisfied with this

anomalous mode of creating the supreme court
of the State of Ohio?

Mr. WHITE, of Brown. The gentleman
asks me if I am satisfied with this anomalous
mode of establishing the supreme court of the
State of Ohio. I answer him, that I am satisfied,
and will be satisfied with it, until somebody can
present to me a better plan.

Mr. GURLEY. I will ask the gentleman
another question. Why he does not provide
for the constitution of a supreme court proper
in that same way?

Mr. WHITE, of Brown. For this simple
reason : This is a tribunal organized to meet a
contingency and exigency that may arise, and
is merely temporal for merely temporal pur-
poses to meet a temporal exigency; and inas-
much as we cannot contemplate when the
exigency may come, or what it may be, when it
does come, this, to my mind, is the best pro-
vision that I have heard suggested to meet it.

Mr. HOADLY. Will the delegate from
Brown, [Mr. WHIrE], permit me a question?

Mr. WHITE, of Brown. WitYi pleasure.
Mr. HOADLY. The objection that occurs

to my mind to this provision is the short term
of office, and as one of the Committee,after con-
sidering the matter, I shonld like to have him
express his own opinion as to the probable suc-
cess in getting a worthy court to serve on so
short a term.

Mr. WHITE, of Brown. My view of the
probable success would be this : The Governor
of the State is a man of sufricient intelligence,
and sufnciently acquainted over the State, to
know who would be qual.ified to discharge the
duties of that office. I propose, and I have no
doubt that he would constitute a tribunal of
men whose learning, whose standing - and
character as lawyers, throughout the State,
wouldgive to their decisions as much credit
and as much weight as the decisions of the su-
preme court itself.

Mr. PAGE. Will the gentleman allow me
to ask a question?

Mr. WHITE, of Brown. Certainly.
Mr. PAGE. The question involves also a

statement. We have two supreme courts sit-
ting at the same time: Suppose that the com-
mission and the supreme court differ in their
opinion, in the decision of a given question.
Which is to be taken as authority?
. Mr. WHITE, of Brown. The gentleman
asks me the question: Suppose the commission
and the supreme court differ in their opinion on
the decision of a given question. Which is to
be taken as authority? Now, my understand-
ing of it is, that the commission and the su-
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pmbate court, which shall be a court of record, open at
alltimes, and holden b y one judge, elected by the eleetors
of the county, and whose term of oSioe shall be four
years.

The SECRETARY read :
Mr. COOK moves to amend, by striking out sections 8,

9,10 and 14, and Inserting the following:
Each county in the State shaU constitute one eommon

pleas distriet, in eaeh of which, except the eounties of
Hamilton and Cuyahoga, atleast one judge tbr such dis-
trict shall be elected by the electors themof. In the dis-
triot composed of Hamilton county, at least five, and in
the district composed of Cuyahoga county, at least three
judges, shall be elected by the electors of said counties
mspeetively. Courts of common pleas shall be held by
one or more of these judges in every county, as often as
may be provided by law, and more than one eonrt or sit-
ting thereof may be held in any cuunty at the same time.

SaC. -. The judges of the courts of common pleas
shall hold for the term of five years, and, while in office,
shall reside in the district for which they are eleoted, but
may hold such court in any county of the judicial circuit
composed in part of said district.

Sta. -. The jurisdiction of said common pleas oourts,
and of the judges thereof, shall be fixed and regulated by
law.

SEc. -. In all eounties of the State, where a pmbate
court shall not be established, as in this artiole provided,
the jurisdiction of the several probate courts now exist-
ing thereiu, with the records, files, books and papers
thereof,shall be transferred to the rea peetive courts of
eommm, pleas in said counties• and said courts of com-
mon pleas shall be open at all times for pmbate and tes-
tamentary business, the appointment of executors,
administrators and guardians, and for.such other juris-
diotion as may be provided for by law.

Ssc. -. There shall be established in each county of
the state having, according to the last Federal census,
and in each county as the same shall hereafter acquire,
according to the Federal census, a populatiou gmater
than-thousand, a probate court, which shall be a
court of record o pen at all times and holden by one
judge, elected Ly the electors of the county, and whose
term of oS'ice shall be three years.

SEq. -. Each probate jud ge, and clerk of eourt, other
than the supreme court, shall receive a fixed salary out of
the proper eounty treasury, and all their official fees shall
be pard rnto sueh treasury, and shall eonstitute a separate
fund, applicable, so far as may be noeessary, to the pay-
ment of the salaries of the jndges and elerks of said
county. The clerk of the supreme eourt shall receive a
fixed salarY out of the State treasury, and shall pay into
it all his ofl"icial fees.

The CHAIRMAN. It will be understood that
the various seetions proposed to be stricken out
will be subject to amendment before the vote is
taken upon thesubatitute.

Mr. RUSSELL, of Meigs. Will the gentle-
man from Wood [Mr. Coox] allow me to offer
an amendment to section 8?

Mr. COOK. I am under obligations, if I
give way to any one, to give way to the gentle-
man from Montgomery, [Mr. CLAY,] for the
purpose of allowing him to offer an amend-
ment.

Mr. CLAY offered the following as an
amendment to the substitute offered by Mr.
COOK:

"SaoTtox 8. The State shall be divided into 9fteen
commonpleas districts, of which the counties of Hamil-
ton Cnyahoga, ffiontgomery, Franklin and Lucas, shall
eac^r constitute one, oY compact territory, bounded by
county ]fnes, and as nearly equal in population as practr-
cable, baving due regard to brtsiness. -

Fiftyjudges, residsng in their respective dietricts, ekall
bceleoted by the eleetors thareof, as i'ollows:

Five in Hamllton county; three iu Cuyahoga county;
two in Montgomery county; two m Franklin counfiy; two
in Lucas county; and the remaining thirty-six judges in
snch districts, respectively, as tbe General Assembly may
pmvide..

Courts of eommon pleas shall be held by one or more of
theee judges, in every eounty of the distriot, as often as
may be providedby law, and mre than one sitking there-
of may be held at the same time in any district "

Mr. HOADLY. Will the gentleman from
Wood [Mr. CooK] allow me to make a sugges-

tion? Histhirdsectionand the ninth section
of the Report of the Committee are really iden-
tical, and if he will waive pressing his third
section, it may save us a little trouble in the
Committee. They only differ in mere phrase-

olMr ^COOg. I have noobjeetion whatever.
I have ho objectiontothegentleman from Meigs
[Mr. RUSSnLL] sending in his amendment to
read. •

The CHAIRMAN. If the amendment of the
gentleman from Meigs [Mr. RusssLL] is an
amendment to the origlnal proposition,it Is first
in order.

The SECRETARY read :

-Amend section 8 by striking out the word "twelve," in
the flrst line thereof and insert "45," and add after the
word •' county,' 9n t^te fifth line,'•Cuyahogaeounty," and
strike out the words •• thme judges," in the iifth line, and
insert "one judge."

The CHAIRMAN. The question is upon the
amendment proposed by the gentleman from
Meigs [Mr.RIIe6ELL].The gentleman from

Wood [Mr. Coox] is entitled to the floor.
Mr. COOK. I only have a word to add, Mr.

Chairman, and I think I can say it as well now
as at any other time. I really feel that I am in
a better condition than I may be again.

The amendment which I offer is not the work
of my own hands, but it is the product of joint
labor. It has been prepared after consultation.
We have followed the proposition submitted by
the Committee as far as we could, having in
view our desire to incorporate the idea that we
would have a court in eaehcounty.

I will add but a few words to what I have al-
ready said, In support of this amendment.

Gentlemen here entertain doubts of the'pro-
priety of establishing a court of common
pleas in each of the counties of the State. And
so far as I have been able to learn, it is clearly
because they think there cannot be found law-
yers of the requisitetalentin the smaller coun-
ties to fill the position with sufficient dig-
nity, as they express it. They need have no
fears on that account. The smallercounties
have need of as much dignity as the larger ones.
The danger does not lie here.- Nor Is it In the
want of integrity, nor in the want of moral
worth, nor in the lack of virtue;all these are
morehighly cultivated in the rural districts
than in the cities, The eountry abounds in men
of moral worth. The cardinal virtiues are more
highly prized there than elsewhere.

The only danger, if there; be any, is in the
want of men of sufficient legal knowledge to fill
theoffice of judge of.such a court.

For the past twenty years, some of the small-
er counties havefurnished the bestjudgesin
the State. And many of the ablest lawyers in
the cities are men who learned the law in the
smallercounties and removed to the cities, not
to learn the law, but to make money and to
teach the city lawyers how to practice the pro-
fession.

Both city and country are supplied -with law-
yers, as with the other necessaries of life, by
thedemandforthem. So,youwilIalwaysfind
lawyers in a county, with talents commensur-

with the business. And is this the only realate
dilficulty in the way of establishing courts of
plenary juls lelon t ie sever^ties,
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when removed, whether by fact or philosophy,
reasonable men shall.givetheir unfounded ob-
jections and give to the peoplea system of
courts In which they may realize the promises
made in the Bill of Rights, viz :

" All courts shall be open,.and every person,
for any injnry done him in hig lands, goods,
person or reputation, shall have remedy by due
course of law, and justice administered without
denial or delay."

I eannot resist the conviction that gentlemen
have either overdrawn on their imaAination or
have been driven to opposition of tEis system
by ungrounded fears. They fear it will not
maintain the judicial dignity; that it will
deteriorate; that the judges will become lazy.
or rust in court, for want of something to do.

I have no fears of that sort. If the court is
clothed with common pleas and probate juris-
diction, the judge will have business enough for
every working day in the year. And the ques-
tions which will come before him will be of so
varied a nature as to keep him bright on all
matters which may arise for his adjudication.
But should he have some days of leisure to
spend in his library, he would, perhaps, be none
the worse for it.

Upon the qnestion of conferring so important
jurisdiction upon a county court, we may de-
rive information from an examination of the or-
ganization and jurisdiction conferred upon the
present probate court. Its'organization was not
such as to secure the best legal talent of the
county. But notwithstanding, the General As-
sembly has invested it with jurisdiction to hear
and determine some of the most important ques-
tions. that can arise in any court in the State.

They have given it jurisdiction in habeas cor-
pus, in which not only all our liberties may be
imperiled; but where infancy may be torn from
maternal arms and given to the cold mercy of
strange hands.

It has jurisdiction to condemn lands for the
use of corporations, and may take from any citi-
zen of the State his most valued property. He
may have spent a life-time in ornamenting a
house, and adorning it with all the luxury of art ;
flowers may bloom around him, and he may have
a shrubbery thatShenstone would have envied.
But it lies in the track of a proposed railroad.
In vain he endeavors to induce the officers to
deviate from their survey and spare to him his
home that he may spend his declining yeas in
peace. But they are inexorable. They .file
their, petition in the probate court and the judge
issues the order under which the aged man is
driven out, houseless and homeless, as Adam
from the Garden of Eden. And still gentlemen
refuse to clothe a court of greater judicial im-
portance in the county with a jurisdiction in
many matters of far less importance. And to
release themselves from the absurdity of their
position, they say they would prefer to take
fromthis court the jurisdiction above referred
to.

But'why rob it of this jurisdiction? Who
has asked you to do it? Have the people fonnd
fault with the court in the exercise of this ju-
risdiction?;;, I. ask gentlemen not to lay vio-
lent bands on this court to release themselves
from their absurd position; but, rather, yield
to reaeon and give us a oourtin each county
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where our business may be speedily disposed of.
We have probate court, and we have common

pleas court in each county ; but each is only a
half court. Why seek to force upon us two
courts when one will do the business better? It
will not be because you think it will be cheaper.
It will cost more.

You propose to give us eighty=ei ght probate
judges, and pay them a salary. This will be
fixed at not less than $1,500 eacli per annum,
which, for the eighty-eight, will amount to
$132,000 per annum.

You also propose to give us thirty-eight com-
mon pleas judges, whose salary will not be less
than $2,500 each per annum. This will make
$95,000 per annum, which, added to the salaries
of the probate judges, will make $227,000 per
annum for what should be done by one court.

Consolidate the court of common pleas with
the probate court, ard you get rid of thirty
judges at a salary of $2,500 each,.or a gross sum
of $75,000 per annum; and if you increase the
salary of the county judges to $1,800, (which
will secure men of sufficient ability todo all
the business, and do it well,) it will only cost
the State $158,400-a saving to the over-burdened
tax-payers of the State, in the salaries of judges,
of $46,600 per annumy besides the great saving in
costs to parties, made by reason of the continu-
ance of cases for the wantof time to try them.

The CHAIRMAN. The question is upon the
motion of the gentleman from Meigs, [Mr. Ros-
sELL], to amend the eighth section, by striking
out in the first line the word " twelve" and In-
serting the word"forty-five"; by inserting in
line five, after the word " county," the words

and Cuyahoga county" ; and striking out the
words "three judges," and inserting "one
judge" in the sameline; and inserting after the
word " three," in the seventh line, the words
" in Cuyahoga county, three judges," so that it
will read :

"The State shall be divided into 45 common pleas dis-
tricts-of which the counties of Hamitton and Cuyaho ga
shall each constitute one-of compact territory, boundec^
by county lines, and as nearly equal in popnlation as
practioable, haviug due regard to business, in each of
whicb,cxceptinttiedistrictscomposedofHamiltoncoun
andofCuyahogacuunty,onejudgeforsuehdistrict,resi -
ingtheretn,shallbeeleetedbytheelectorsthereof. Farthe
district composed of Hnmilton county 8vejudges, and for
the district composed of Cityahoga county three jndges
residing therein, shall be elected by the electors thereof.
Courts of common pleasBhall be held by one or more of
these judges, in every nountiv in the diatrict, as often as
may be provided by law, and more than one court or sit.
ting thereof may be held at the same time in any df3-
triot."

Mr. GRISWOLD. Can this amendment be
voted upon separately? There are certain
amendments, if the first part is adopted, that I
would like to propose.

The CHAIRMAN. The Chair thinks the
proposition divisible as to each one.

Mr.GRISWOLD. Then, I demand a division.
Mr. RUSSELL, of Meigs. With the consent

of the Committee, I withdraw my amendment.
The CHAIRMAN. Thequestionthen before

the Committee is upon the amendment to the
substitnte for section eight, proposed by the
gentleman from Montgomery [Mr. CLeY].

Mr. COOK. I wish to say to the gentleman
from Meigs, [Mr. RU9sELL,] that if 'my motion
to strike out section eight would not prevail,
under strict parliamentary usage he would not
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out or apinst lawful authority, here he must rely
on the justice of congress, or of the executive
department. The greatest difficulty arises in re-
gard to the contracts of the national government;
for, as they cannot be sued without their. own
consent, and as their agents are not responsible
upon any such contracts when lawfully made, the
only redress which can be obtained must be by
the instrumentality of congress, either in provid-
ing (as they may) for suits in the common courts
of justice to establish such claims by a general
law, or by a special act for the relief ofthe par-
ticular party. In each case, however, the redress
depends solely upon the legislative department,
and cannot be administered except through favor.
The remedy is by an appeal to the justice of the
nation in that forum, and not in any court of
justice, as a matter of right, - . ^

Section 1678. It has been sometimes thought
that this is a seriotts defect in the organization o'f
the judicial department of the national govern-
ment. It is not, however, an objection to the con-
stitution itself; but it lies, if at all, against con-
gress, for not having provided an adequate remedy
for all private grievances of this sort in the courts
of the United States. In this respect there is a
marked contrast between the actual right and
practice of redress in the national government, as
well as in most of the state governinents, and the
right and practice maintained under the British
constitution. In England, if any person has, in
point of property, a just demand upon the king,
he may petition hitn in his court of chancery (by
what is called a petition of right), where the chan-
cellor will administer right, theoreticallyas a mat-
ter of grace, and not ttpon compulsion, but, in fact,
as a matter of constitutional duty. No such
judicial proceeding is recognized as existing in any
state of this Union as a matter of constitutional
right, to enforce any claim or debt against a state.
In the few cases in. which it exists it is a matter
of legislative enactment. Congress has never yet
acted upon the subject so as to give judicial redress
for any nonfulfillment of contracts by the natlonal
government. Cases of the most cruel hardship
and intolerable delay have already occurred, in
which nieritorious creditors have been reduced
to grievous suffering, and sometimes to absolute
ruin, by the tardiness of a justice which has been
yielded only after the humble supplication of
many years before the legislattire. One can
scarcely refrain from uniting in the suggestion
that in this regard the constitutions, both of the
national and state governments, stand in tieed of
some reform to quicken the legislative action in
the administration of justice; and that some mode
ought to be provided by which a pecuniary right
against a-state or against the United States'may
be ascertained and established by the judicial sen-
tence of some court; and when so ascertained and
established, the payment might be enforced from
the national treasury by an absolute appropria-
tion. Surely it can afford no pleasant source of
reflection to an American citizen, proud of his

rights and privileges, that in a monarchy the
judiciary is clothed with ample powers to give
redress to the humblest subject in a matter of
private contract or property against the crown,
and that in a republic there is an utter denial of
justice in such cases to any citizen through the
instrumentality of any judicial process. Iie may,
complain, but he cannot compel a hearing. The
republic enjoys a despotic sovereignty to act or
refuse as it may please and is placed beyond the
reach of law. The monarch bows to the law, and
is compelled to yield his prerogative at the foot-
stool of justice.

The question being "Shall the proposal pass?"
The yeas and nays were taken, and resulted-yeas

79, nays 6, as follows:
Those who voted in the affirmative are:

Anderson, Harter, Stark, Peters,
Beatty, Morrow, Hoffman, Pettit,
Beatty, Wood, Holtzt Pierce,
Beyer, Hoskms, Read,
Cassidy,
Cody,

Hursh, ,
Johnson, Madison,

Redington,
Rockel,

Colton, Johnson, Williams, Roehm,
Cordes, Keller, Shaffer,
Crites, . Kerr, Shaw,
Crosser, Kilpatrick, Smith, Geauga,
Cunningham, King, Solether,
Davio, Knight, Stalter,
Donahey,
Dunn

Kramer,
Lambert,

Stewart,
Stilwell,,

Dwyer, Lampson, Stokes,
Farnhart, Leete, Tannehill,
Eby,
Elson

Longstreth,
Ludey,

Tetlow,
Thomas,,

Evans, Mauck, Ulmer,
Farrell, McClelland,

Mill f dC
Wagner,

lkWFess,
FitzSinmons,
Fox,

er, raw or ,
Nfiller, Fairfield,
Moore,

er,a
Watson,
Weybrecht,

Hahn, Nye, Winn,
Halenkamp,
Halfhill,

Okey,
Peck,

Wise,
Mr. President.

Harris, Ashtabula,

Those who who voted in the negativeare: - Antrim,
Brattain, Collett, Doty, Stevens, Woods.

So the proposal passed asfollows:

Proposal No. 252 -1VIr. Weybrecht. To sub-
mit an amendment to article I, section 16, of the
constitution. - Providing for redress of claims
against the state.

Resolved, by the Constitntional Convention of
the state of Ohio, That a proposal to amend the
constitution shall be submitted to the electors to
read as follows:

Stiits may be brought against the state, in such
cotirts; and in such manner, as may be directed
by law.

Under the rules the proposal was referred to the com-
mittee on Arrangement and Phraseology.

.Leave of absence was granted to Mr. Riley and Mr.
Marriott.

Mr. KNIGHT: At the request of the proponent of
Proposal No. 272, which was informally passed a
moment ago, and by the desire of members of the com-
mittee, I wish to call up Proposal No. 272.
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