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MOTION OF APPELLANT ADVANCED MANAGEMENT TECHNOLOGY, INC.
TO STAY ENFORCEMENT OF JUDGMENT PENDING APPEAL

Pursuant to S.Ct. Prac. R. 14.4, Defendant-Appellant Advanced Management Technology,

Inc. ("AMTI") hereby respectfully moves the Court to stay the decision of the Second District

Court of Appeals affirming the trial court's judgment in this matter, and thereby stay execution

of the judgment, pending this Court's consideration of AMTI's Memorandum in Support of

Jurisdiction and pending this Court's consideration of the merits of AMTI's appeal. A copy of

the Second District's opinion is attached as Exhibit A. The trial court already has stayed all

execution of the judgment untilall appeals are finalized, and the judgment is secured by a$13.4

million bond, but ITC has moved the trial court to enforce the judgment against the bond Surety

tomorrow. Now thaYthis Court has jurisdiction over the matter, see, e.g., State ex rel. Electronic

Classroom of Tomorrow v. Cuyahoga County Court of Common Pleas (2011), 129 Ohio St.3d 30,

2011-Ohio-626, ¶ 13, AMTI respectfully requests that it continue the stay of enforcement of the

judgment while it considers AMTI's appeal.'

As set forth in detail in AMTI's concurrently filed Memorandum in Support of

Jurisdiction, this case arises from an award of approximately $1.9 million in compensatory

damages, $5.8 million in punitive damages, and $2.9 million in attomeys' fees, plus post-

judgment interest, after a jury found that AMTI. tortiously interfered with ITC's contractual

relationship with the Air Force. In its appeal in the Second District and jurisdictional

memorandum to this Court, AMTI has challenged the jury's verdict and all of these damages on

grounds of lack of proximate cause, improperly calculated compensatory damages,

1 AMTI likewise is filing a response to ITC's motion in the trial court notifying the trial
court of this Motion and the continued appeal in this action.
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unconstitutionally and otherwise unlawfully excessive punitive damages, and improperly

awarded attorneys fees, among other grounds.

After the trial court awarded these damages, on January 12, 2010, it granted AMTI's

motion for a stay of execution "pending the conclusion of the appeals in this matter, until such

further order of this Court." (Jan. 12, 2010 Order, attached as Exhibit B.) The stay was

conditioned upon the posting of a $13.4 million bond by AMTI, which AMTI posted on January

11, 2010. (A copy of the bond is attached as Exhibit C.) Based on the language of the trial

court's order, the stay should remain in effect until the appeals process is concluded, which

includes any appeal to the Supreme Court of Ohio. See generally 1994-N1 Ohio Associates;LP

v. Planet Earth Entertainment, Inc. (1995), 108 Ohio App.3d 383, 386-387 (for purposes of Ohio

App.R. 7(a), "pending appeal" includes "the time before an appeal is filed with a higher court so

long as#he matter remains potentially subject to review").

Nonetheless, last Wednesday (December 7, 2011), ITC filed a motion in the trial court

(attached as Exhibit D) asking the trial court to enforce the judgment against the bond Surety

tomorrow (December 13, 2011), based on the bond's language that "judgment in the appropriate

amount may be entered against this Surety hereon" if the judgment "is not paid within thirty (30)

days of final affirmance." (Ex. C at 2.) The bond's operative language reads:

NOW THEREFORE, this bond shall be void if Appellant AMTI
abides by and performs any eventual order and judgment of the
Appellate Court, and pays in full any monies, costs and damages
which may be required of or awarded against AMTI upon the final
determination of said appeal. On the other hand, if such judgment
is for the payment of money and if said judgment is not paid within
thirty (30) days of final affirmance, then this obligation shall be
and remain in full force and virtue in law, and judgment in the
appropriate amount may be entered against this Surety hereon,
subject to further stay of execution that may be ordered pending
further appeal.
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(Id.) ITC argues in its trial-court motion that because 30 days have passed since the Second

District affirmed the trial court's judgment on October 28, 2011, the bond is now immediately

enforceable against the Surety. (See Ex. D at 3.) However, the January 12, 2010 order makes

clear that the trial court "extend[ed] the stay of all execution or any other proceedings to enforce

the Court's Orders and Judgment Entries ... pending the conclusion of the appeals in this matter,

until such further order of this Court." That stay of "all execution" and of "any other

proceedings" to enforce judgment does not expire with the Second District's own affirmance, but

continues at least until this Court denies jurisdiction or affirms the judgment on the merits.

Moreover, the bond's own language establishes that it is not enforceable against the Surety

unless AMTI does not pay the judgment within 30 days of "final affirmance" (Ex. C af2

(emphasis added)), which clearly is still pending now that AMTI's jurisdictional memorandum

has been filed in this Court.

Indeed, despite ITC's argument based on the 30-day language in the bond, counsel for

ITC asked the court to wait to enforce the judgment until 46 days after the Second District's

affirmance; i.e., the day after the deadline for AMTI to seek jurisdictional review in this Court..

(See Ex..D at 4, asking the court to enter judgment tomorrow, December 13, 2011 (the 46th day

after the Second District's affirmance).) This is consistent with a stay of any enforcement until

after the appeal of the judgment has fully run its course, including any request to this Court to

accept jurisdiction and any merits consideration by this Court. To be sure, when ITC frled its

motion last Wednesday to enforce the judgment, ANITI's jurisdictional memorandum had yet to

be filed in this Court. But now that the jurisdictional memorandum has been filed concurrently

with this motion, there can be no doubt that the appeal of the trial court's judgment continues,



that no "final affirmance" has occurred, and that the stay of enforcement of the judgment should

continue.

What is more, now that AMTI has perfected its appeal with this Court, the trial court

lacks jurisdiction to grant ITC's motion until this appeal has been resolved. Electronic

Classroom, 129 Ohio St.3d 30, 2011-Ohio-626, at ¶ 13 (holding that once appeal is perfected,

trial court's lacks jurisdiction over matters inconsistent with reviewing court's jurisdiction).

CONCLUSION

For the reasons stated above, AMTI respectfully moves this court to enter a stay of the

lower courts' decisions in this case, pursuant to S:Ct: Prac. R. 14.4 pending consideration of

AMTI's jurisdictional memorandum and the merits of AMTI's appeal.

Dated: December 12, 2011 Respectfully submitted,
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IN THE COURT OF APP LS FOR MONTGOMERY COUNTY, OHIO

INNOVATIVE TECHNOLOGIES
CORPORATION

Plaintiff-Appetleei C.A. CASE NO. 23819
Cross-Appellant

T.C. NO. 2003CV3674

ADVANCED MANAGEMENT
TECHNOLOGY, INC.

Defendant-Appetlant/
Cross-Appellee

(Civil appeal from
Common Pleas Court)

OPINLON

Rendered on the 28'" day of October , 2011.

JAMES A. DYER, Atty. Reg. No. 0006824 and MICHAEL P. MOLONEY, Atty. Reg. No.
0014668 and HEATHER DUFFEY WELBAUM,Atty. Reg. No. 0071019 and CATHARINE
D. KIDD, Atty. Reg. No. 0085427, 1900 Kettering Tower, 40 N. Main Street, Dayton, Ohio
45423

Attorneys for Plaintiff-Appellee/Cross-Appellant Innovative Technologies
Corporation

BRAD S. SULLIVAN, Atty. Reg. No. 0040219, Chemed Center, Suite 1900, 255 East Fifth
Street, Cincinnati, Ohio 45202

and
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DAVID C. GREER, Atty. Reg. No. 0009090, 400 National City Center, 6 N. Main Street,
Dayton, Ohio 45402

Attorneys for Defendant-AppellantlCross-Appellee Advanced Management
Technology, Inc.

DONOVAN, J.

Defendant-appeliantlcross-appellee Advanced Management Technology, Inc.

(hereinafter "AMTI") appeal multiple judgments of the Montgomery County Court of

Common Pleas, General Division, overruling two motions for summary judgment, a motion

for judgment notwithstanding the verdict ("JNOV"), and a motion for a new trial rendered

in the civil suit brought against them by plaintiff-appelleelcross-appellanf Innovative

Technologies Corporation (hereinafter "ITC"). AMTI also appeals the tnal courfs decision

that conditionally grantetl its motion for remittitur of both the compensatory and puniEive

damages awarded by the jury. Lastly, AMTI appeals the trial court's decision granting

attorney's fees to ITC.

In its cross-appeal, ITC argues that the trial court erred when it conditionally granted

AMTI's motion for remittitur which reduced the compensatory damages award from

$5,752,894.00 to $1,970,599.44, and the punitive damages award from $17,000,000.00

to $5,832,974.34.

AMTI filed a timely notice of appeal with this Court on January 5, 2010. ITC filed

a timely notice of cross-appeal on January 15, 2010.

I

Plaintiff-appelleeJ cross-appellant ITC is an Ohio-based government contractor that

ovides onsite administrative, operational, and consulting services primarily for thep

THECOURT OF APPEALSOF OHiO
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Department of the Air Force located at Wright Patterson Air Force Base (hereinafter

"WPAFB"). From May of 1995 until August 31, 2001, ITC was under contract to provide

support services to the Mobility Systems Program Office (hereinafter "Mobility SPO") at

WPAFB. The Mobility SPO contract required ITC to provide twenty-two civilian employees

to work at WPAFB. The Mobility SPO e~ontractwas initially scheduled to be renewed in

May of 2001.

Defendants James Silcott, Sheila Siicott; and David Nicholas (hereinafter collectively

referred to as "the individual defendants") were employees of ITCassigned to work on the

Mobility SPO contract at WPAFB. James Silcott was ITC'son-site task manager for the

Mobility SPO, and was described as ITC's "eyes and ears" for the project at WPAFB.

At the beginning of their employment, the individual defendants were required by

ITC to sign two documents, "An Agreement Covering Confidentiality, Conflict of Interest,

Noncompetition, Proprietary Rights, and Related MaHers," and a "Fu11-Time At-Will

Employment Agreement." Viewed together, the agreements required employees to

maintain the confidentiality ITC's trade secrets and proprietary information and relinquish

said information upon termination of their employment. The agreements also restricted

employees of ITC from solicifing business from ITC's current client base or any potential

clients who were being actively courted for business purposes for a period of six months

after termination. The agreements prohibited employees from engaging in business

activities which competed with ITC, as well as requiring the wriften consent of ITC in order

to hire away any ITC employees. Lastly, the agreements prohibited employees from

accepting employment from another contractor competing for work currently being

performed by the employee for ITC.

THE COURT OF APPEALS OF OH[O
SECOND APPELLATE DISTRICT



The individual defendants formed defendant business entity Kenton Trace

Technologies, L.L.C. (hereinafter "KTT°) on April 3, 2000, while they were still employed

by ITC. Since Klf had no work history and no employees other than the three individual

defendants, the newly fonned company was ineligible to enter a bid for the Mobility SPO

contract. In order to gain the necessary credentials, James Silcott secretly approached

representatives from defendant-appellant/cross-appellee AMTI, a large, publicly held,

government contracting firm based in Washington, D.C. AMTI immediately exp'ressed

interest in Sileott's proposal as it had been attempting, albeit unsuccessfully, to win

govemment contracts at WPAFB.

In September of 2000, KTT and AMTI entered into a"teaming agreement" in order

to submit a bid against ITC for the Mobility SPO contract. James Silcott promised that he

could persuade the incumbent employees currently working for ITC to leave and come

work for KTT. In return, AMTI promised that it would employ KTT as its subcontractor once

itteceived the Mobility SPO contract. Both AMTI and KTT believed their plan would be

successful because the Air Force would be able to retain the incumbent work force forfhe

Mobility SPO contract. KTT and AMTI utilized ITC's proprietary salary information and

incumbent employee information in order to prepare a bid for the contract.

On January 30, 2001, KTT was granted a General Services Administration

(hereinafter "GSA") schedule which permitted it to bid on various government contracts at

WPAFB, including the Mobility SPO contract held by ITC. In March of 2001, AMTI helped

KTT acquire the necessary security clearance for employment at WPAFB. On April 26,

2001, Silcott informed AMTI that KTT intended to submit a bid for the Mobiiity SPO

contract and that KTT looked forward to working with AMTI in the future. On May 3, 2001,

THE COURT OF APPEALS OF OHIO
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the individual defendants resigned from their employment at (TC. On May 4, 2001, the

GSA formally announced that ITC, KTT, AMTI, and H.J. Ford would receive a Request for

Proposal (hereinafter "RFP") for the renewal of the Mobility SPO contract. An RFP is a

mechanism which provides a contractor with permission to submit a bid on a government

contract set for renewal. Although AMTI and H.J. Ford received RFPs for the Mobility SPO

contract, both companies abstained from bidding and did not submit proposals. As part

of its bid proposal, KTT attached employee resume authorization forms from several ITC

employees who were already working for ITC on the Mobility SPO contract.

Upon becoming aware of the actions taken by KTT, ITC filed a complaint (2001 CV

2521) against KTT, as well as a motion for a temporary restraining order and preliminary

injunction in order to enjoin KTT from competing for the Mobility SPO contract. Following

hearings held on May 30, 2001, and June 4, 2001, the trial court issued a written decision

on June 21, 2001, in which it held that ITC's employment agreements signed by the

individual defendants were enforceable and that the Silcotts and Nicholas had breached

them. Specifically, the trial court held that the individual defendants, while employed by

ITC and for six months after their employment had been terminated, could not compete

with ITC for a service that ITC was providing or had a contract to provide. Additionally, the

court held that once ITC's Mobility SPO contract with WPAFB expired, the employment

agreements no longer operated to prevent the individual defendants or other incumbent

employees from going to work for a new contractor while performing the same job. Thus,

KTT was denied permission to bid on the Mobility SPO contract, and ITC received an

extension on its contract with the Air Force until August 31, 2001.

In light of the events surrounding the Mav 2001 bid, officials at WPAFB decided to

THE COURT OF APPEALS OF OHIO
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issue a second RFP in August of 2001. Since KTT was enjoined from submitting a bid for

the August 2001 RFP, AMTI again offered to hire the company as a subcontractor if KTT

promised to provide the incumbent employees from ITC, and KTT agreed. AMTI met with

the ITC incumbent employees and obtained their pledge to work for the KTT/AMTI team

as early as July of 2001. In August of 2001 AMTI, along with four other contractors

(including ITC), submitted bids for the Mobility SPO contract. Testimony adduced at the

trial established that AMTI utilized privileged and confidential proprietary information

provided by the individual defendants, as well as other incumbent ernployees from ITC, in

formulating its proposal for the Mobility SPO contract.

AMTI sub(nitted its bid to WPAFB on August 22, 2001. On August 29,2001, the Air

Force awarded the Mobility SPO contract to AMTI. Along with the three individual

defendants, nineteen former employees of ITC went to work for AMTI after it won the

Mobility SPO contract. Ultimately, AMTI was awarded the Mobility SPO contract for three

additional option years, maintaining it until May of 2005. During the entire four-year period

in which it held the Mobility SPO contract, AMTI utilized substantially the same group of

incumbent employees who had previously worked for ITC.

On April 30, 2003, ITC filed a notice of dismissal without prejudice pursuant to Civ.

R. 41(A) in Case No. 2001 CV 2521. Less than a month later, ITC re-filed its complaint

against KTT, the Silcotts and Nicholas, as well as adding AMTI as a defendant in the

litigation after leaming of the defendants' conspiracy. On June 22,2004, ITC filed a motion

for partial summary judgment. KTT and the individual defendants filed a joint motion to

dismiss and motion in opposition to ITC's motion for partial summaryjudgment on July 26,

2004. On February 15, 2005, the trial court issued a decision overruling KTT's joint motion

THE COURT OF APPEALS OF OHIO
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to dismiss. In the same decision, the trial court overruled in part and sustained in part

ITC's motion for partial summary judgment. Specifically, the court held that as a matter of

law, the individual defendants violated their employment agreements with ITC and were

faithless servants. The trial court also held that it could not determine, as a matter of law,

whether KTT misappropriated trade secrets from ITC because genuine issues existed

regarding whether the information which ITC sought to protect constituted trade secrets

under Ohio iaw. Lastly, the court held that genuine issues existed regarding ITC's claim

for tortious interference againstal! of the defendants.

On November4, 2005, ITC filed an amended complaint against AMTI, KTT, and the

individual defendants in which it made the following claims: Count I, breach of contract and

enforcement of restrictive covenants against the individual defendants; Count II,

misappropriation of trade secrets against all defendants: Count Ilf, disgorgement of

compensation by fafthiess servants against the individual defendants; Count IV, breach of

contract for award of attorney's fees against the individual defendants; Count V, toftious

interference with contracts and business relationships against all defendants; Count VI,

tortious interference with prospective economic advantage against all defendants; Count

VII, breach of fiduciary duty against the individual defendants; Count VIII, civil conspiracy

against AMTI; and Count IX, unjust enrichment against AMTI.

iTC filed a motion for partial summary judgment on its claims for misappropr!ation

and tortious interference with contracts againstAMTI on April 4, 2006. AMTI filed a motion

for summary judgment against ITC on the same day. In its motion, AMTI argued that ITC

cannot prove as a matter of !aw that AMTI proximately caused ITC to lose the Mobility SPO

contract. !n a decision filed on Ju!y 9'ir, 2006, the trial court overruled both parties' motions.

THE COURT OF APPEALS OF OHIO
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On November 22, 2006, AMTI filed a motion for partial summary judgment in which

it again argued that ITC could not prove that the actions taken by AMTI proximately caused

ITC to lose the Mobility SPO contract. The trial court overruled AMTI's motion in a written

decisionfiled on March 5, 2007. The court found that genuine issues of material fact

existed regarding whether ITC would have retained the Mobility SPO contract "but for" the

actions of AMTI.

We note that shortly before the trial began in December of 2007, the trial court

issued a decision which limited ITC to introducing evidence of lost profits from only the

base year of the Mobility SPO contract. Thus, ITC was barred from introducing evidence

of lost profits from any of the three subsequent option years since the triai court found such

evidence to be speculative insofar as the Air Force had the sole discretion to either renew

or decline to renew the Mobility SPO contract with the winning bidder after the base year

expired. We also note that the compensatory damages portion of the trial was bifurcated

from the punitive damages portion.

The compensatory damages portion of the jury trial began on December 10, 2007.

AMTI moved for a directed verdict both at the close of ITC's case, as well as at the close

of all of the evidence. The trial court overruled both motions for directed verdict. After a

ten-day trial, thejury rendered a verdictfihding AMTI, KTT, and the individual defendants

liable for ITC's damages. The jury subsequently awarded ITC $752,894.00 against AMTI

for misappropriation of trade secrets; $4,000,000.00 against AMTI for tortious interference

with ITC's contracts with its employees; and $1,000,000.00 against AMTI for civil

conspiracy for an aggregate total of $5,752,894.00 in compensatory damages against

AMTI. KTT was found liabie for $471,744.00 for misappropriation of trade secrets against

THE COURT OF APPEALS OF 01110
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ITC. With respect to the individual defendants, the jury awarded ITC the wages and

benefits it had paid them while they were illegally conspiring with AMTI, to wit: $128,161.40

to James Silcott; $32,928.66 to Sheila Silcott; and $90,127.38 to David Nicholas. AMTI

moved for judgment notwithstanding the verdict on December 31, 2007, prior to the

beginning of ITC's case on punitive damages. The trial court overruled AMTI's motion for

JNOV on January 3, 2008: After the punitive damages portion of the trial, AMTI was found

liable for $17 000,000.00 in punitive damages. The jury also found AMTI liable forTTC's

attomey's #eesin this litigation.

On February 4, 2008, AMTI filed a motion for JNOV, a motion for a new trial, and

an alternative motionfiorvacatur or remittitur of the compensatory and punitive damages

awards. In a thorough decision filed on July 10, 2008, the trial court overruled AMTI's

motton forJNOV and motiorrfor new trial. However, the trial court granted AMTI's motion

for remittitur as to both the compensatory and punitive damages awarded by the jury,

which reduced the compensatory damages award from $5,752,894.00 to $1,970,589:44,

and the punitive damages award from $17,000,000.00 to $5,832,974.34.

A three-day hearing on attorney's fees was held during late February and early

March of 2009. In a writteniiecision filed on December 11, 2009, the trial court awarded

ITC $2,941,502.31 in attomey's fees, but denied ITC's motion for prejudgment interest.

The instant appeal of AMTI and cross-appeal of ITC are now properly before us.

II

Because they are interrelated, AMTI's first, second, and third assignments of error

will be discussed together as follows:

"THE TRIAL COURT ERRED IN DENYING AMTI'S MOTIONS FOR SUMMARY

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



10

JUDGMENT BECAUSE ITC FAILED TO DEMONSTRATE A GENUINE ISSUE OF

MATERIAL FACT THAT AMTI WAS THE PROXIMATE CAUSE OF ITC NOT WINNING

THE AUGUST 2001 MOBILtTY SPO CONTRACT.°

"THE TRIAL COURT ERRED lN.DENYING AMTI'S MOTION FOR A DIRECTED

VERDICT ON ALL CLAIMS BECAUSE ITC PRODUCED NO EVIDENCE ON THE

ESSENTIAL ELEMENT OF CAUSATION."

"THE TRIAL COURT ERRED IN DENYING AMTI'S MOTIONS FOR JNOV ON ALL

CLAIMS BECAUSE A REASONABLE JURY COULD NOT CONCLUDE THAT ITC

PROVED CAUSATION."

A. Motions for Summary Judgement

In its first assignment, AMTI contends that the trial court erred by overruling its two

motions for summary judgment. Specifically, AMTI argues that ITC failed in its burden of

coming forward with evidence which demonstrated the existence of a genuine issue

regarding whether AMTI proximately caused the damages sustained by ITC when it lost

the bid for the Mobility SPO contract. AMTI claims that ITC finished behind three other

competitors in the bidding for the Mobility SPO contract in August of 2001. Specifically,

AMTI asserts that evidence of the Air Force's ranking of the candidates established that

ITC would not have won the Mobility SPO contract even if AMTI had not interfered with

ITC's incumbent employees. Thus, AMTI argues that ITC cannot prove, as a matter of law,

that AMTI proximately caused it damages.

ITC argues that conflicting evidence existed at the time the motions for summary

judgment were filed regarding whether ITC stood behind any of the other competitors in

the ranking for the bids for the Mobility SPO contract. More importantly. ITC asserts that

THE COURT OF APPEALS OF OHIO
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the Air Force's main concern in accepting a bid for the August 2001 Mobility SPO contract

was that it keep the incumbent employees in place to perform the contract. ITC further

asserts that the only reason that AMTI won the contract was because it promised the Air

Force that it could provide ITC's incumbent workforce. Throughout the course of the

Jitigation, ITC has consistently maintained that it would have won the Mobility SPO contract

but for AMTI's tortious interference with ITC's incumbent workforce.

Standard of Review

An appellate court reviews an award of summaryjudgment de novo. Graftonv. Ohio

Edison Co. (1996), 77 Ohio St.3d 102, 105. We apply the same standard as the trial court,

viewing the facts in the case in a light most favorable to the non-moving party and resolving

any doubt in favor of the non-moving party. Viock v. Stowe-Woodward Co. (1983), 13 Ohio

App.3d 7, 12.

Pursuant to Civil Rule 56(C), summary judgment is proper if:

"(1) No genuine issue as to any material fact remains to be litigated; (2) the moving

party is entitled to judgment as a matter of law; and (3) it appears from the evidence that

reasonable minds can come to but one conclusion, and viewing such evidence most

strongly in favor of the party against whom the motion for summary judgment is made, that

conclusion is adverse to that party." Temple v. Wean United, Inc. (1977), 50 Ohio St.2d

317, 327. To prevail on a motion for summary judgment, the party moving for summary

judgment must be able to point to evidentiary materials that show that there is no genuine

issue as to any material fact, and that the moving party is entitled to judgment as a matter

of law. Dresher v. 8urt (1996), 75 Ohio St.3d 260, 293. The non-moving party must then

present evidence that some issue of material fact remains for the trial court to resolve. fd.

THE COURT OF APPEALS OF OHIO
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"Causation" refers to the cause and effect relationship between tortious conduct and

a loss that must exist before liability for that loss may be imposed. Dobran v. Franciscan

Med. Ctr.,149 Ohio App.3d 455, 459, 2002-Ohio-5378: While difficult to define, "proximate

cause" is generally established "'where an original act is wrongful or negligent and, in a

natural and continuous sequence, produces a result [that] would not have taken place

without the act."' Strother v. Hutchinson (1981), 67 Ohio St.2d 282, 287. It is also well

settledfhat because the issue of proximate cause is not open to speculation, conjecture

as to whether the breach of duty caused the particular damage is not sufficient as a mafter

of law. See Towns7ey v. Cincinnati Gardens, Inc. (1974), 39 Ohio App.2d 5, 9. Further, a

plaintiff must establish proximate cause by a preponderance of the evidence. See Littleton

v. Good Samantan Hosp. & Health Ctr. (1988), 39 Ohio St.3d 86, 92.

In its merit brief, AMTI relies on two cases which it maintain support its contention

that ITC failed to establish that it would have won the Mobility SPO but for the conduct of

AMTI. In Costaras v. Dunnerstick, Lorain App. No. 04CA008453, 2004-Ohio-6266, a

teacher employed by Clearview school districtsoughtemployment with a competing school

district. Id. The Clearview superintendent contacted the superintendent from the

competing district and informed him that the teacher was already employed by Clearview

and therefore, unavailable for other employment. fd. The teacher brought suit against

Clearview, alleging tortious interference with a business opportunity. Id.

The appellate court held that the trial court erred when it failed to grant Clearview's

motion for directed verdict because the teacherfailed to produce any evidence, other than

her own testimony, that she would have been awarded the new teaching position but for

the Clearview superintendent's decision to contact the superintendent from the other
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school district. Id. The court specifically found that the teacher's speculative testimony

regarding how the prospective employer may have reacted to the call from Clearview's

superintendent was insufficient to support the element of proximate cause. Id.

In Technology forE'nergy Corp. v. Scandpower, AfS (C.A. 6, 1989), 88t1 F.2d 875,

the Sixth Circuit Court of Appeals affirmed the district court's decision sustaining the

defendants' motion to dismiss pursuant to Fed:R.Civ.P. 41 finding that the plaintiff failed

to prove that it probablywould have been awarded a contract but for defendants' wrongful

interference, as required under California law. The court concluded that its decision

"prevents the plaintiff from obtaining a 'windfall' in the form of damages for interference

with an economic opportunity which it would not have obtained even if the defendant had

done nothing wrong." Id.

Upon review, we conclude that the facts in Costaras and Scandpower are

distinguishable from the facts in the instant case. Initially, we note that the holdings in

Costaras and Scandpower are distinguishable. In neither case relied upon by AMTI did

the plaintiffs come forward with convincing evidence which created a genuine issue

regarding whether they would have been awarded employment (Costaras) nor a contract

(Scandpower) butfortheactionsofthedefendants. Herein, ITC presented sufficient facts

establishing a genuine issue regarding whether the actions of AMTI proximately caused

ITC to lose the Mobility SPO contract in August of 2001. Afthough AMTI presented

evidence that ITC ranked fourth out of five bidders in the competition for the contract in

Augustof 2001, ITC relied upon the deposition testimony of Fred Whitican, AMTI's Dayton

Operations Manager, who stated thatthe continued service of ITC's incumbent employees

was of primary concern to the Air Force when deciding to whom to mvard the Mobifity SPO
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contract after re-competing the contract in August of 2001. While relevant to our inquiry,

AMTI's list provided by Lt. Karraker that ranks the August of 2001 bidders is not the

smoking gun which AMTI portrays to be. The list is simply another piece of evidence to be

taken into account when determining whether AMTI is liable for ITC's loss of the Mobility

SPO contract in August of 2001. Moreover, we note that the testimony provided by Lt.

Karrakerwas partially undermined bythe factthat he submitted two sworn affidavits which

contain conflicting and contradictory averments. We also note that ITC presented

evidence that in the absence of KTT's and AMTI's tortious conduct prior to thefirst bid in

May of2001, ITC would have been the only entity to submiYa bid at that time and would

have been awarded the Mobility SPO contract, thus obviating the need to issue a second

RFP in August of 2001. Accordingly, the trial court did not err when it overruled AMTI's

motions for summary judgment regarding the issue of whether it proximately caused ITC

to lose the Mobility SPO contract in August of 2001.

B. Motion for Directed Verdict

As we recently stated in Stephenson v. Upper Valley Family Care, Inc., Miami App.

No. 07CA12, 2008-Ohio-2899:

"Motions for a directed verdict during trial and for a judgment notwithstanding the

verdict following trial are authorized by Civ.R. 50(A) and (B), respectively. 'The test to be

applied by a trial court in ruling on a motion forjudgment notwithstanding the verdict is the

same test to be applied on a motion for a directed verdict. The evidence adduced at trial

and the facts established by admissions in the pleadings and in the record must be

construed most strongly in favor of the party against whom the motion is made, and, where

there is substantial evidence to support his side of the case, upon which reasonable minds
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evidence nor the credibility of the witnesses is for the court's determination in ruling upon

either of the above motions. McNeesv. Cincinnati Street Ry. Co. (1949), 152 Ohio St: 269,

89 N.E.2d 138; Ayers v. Woodard (1957), 166 Ohio St. 138, 140 N.E.2d 401; Civ.R. 50(A)

and (B):' Posin v. A:B.C. Motor Court Hotet, Inc. (1976), 45 Ohio St.2d 271, 275."

AMTI argues that it was entitled to a directed verdict because ITC failed to adduce

any evidence during trial that the Air Force would have awarded it the Mobility SPO in

August of 2001 but for AMTI's conduct. ITC, however, contends that it did, in fact, prove

that AMTI's tortious conductproximate!y caused ITC to lose the contract. Specifically, ITC

asserts that AMTI's tortious conduct and conspiracy with KTT and the individual

defendants resulted in the Air Force's decision to award the Mobility SPO contract toAMTI,

rather than ITC, in August of 2001, based upon AMTI's bid promising the return of ITC's

incumbent employees.

It is undisputed that in May of 2001, only ITC and KTT submitted bids to the Air ,

Force for the Mobi!ity SPO contract, We note that the Air Force invited four or five

contractors to submit bids for the Mobility SPO contract in May of 2001, but only tTC and

KTT did so. ITC argues that the remaining contractors did not submit bids because ITC's

position as the incumbent contractor provided too strong an advantage in the May

competition.

Moreover, the evidence established that AMTI conspired with KTT for approximately

one year prior to the RFP in May of 2001, in an effort to help KTT win the bid away from

ITC. However, once the trial court enjoined KTi' and the individual defendants from

competing against !TC in May of 2001, the Air Force decided that the May RFP was
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°tainted" and cancelled the bid. The Air Force then decided to re-compete the Mobility

SPO contract in August of 2001. Accordingly, ITC asserts that had AMTI not tortiousiy

interfered with the May 2001 RFP, there would have been no need to issue another RFP

in August of 2001. ITC would have been the sole bidder in the May competition and

ostensibly would have been awarded the contract. We also note that ITC adduced

evidence that AMTI and KTT improperly influenced the Air Force to issue the August of

2001 RFP absent the former requirement of including the proposed employees' resumes

as part of the bid. As a result, ITC asserts that multiple contractors who had not previously

submitted a bid in the May of 2001 RFP decided to submit bids in response to the August

of 2001 RFP.

Throughout3he course of#he case, ITC argued that the Air Force's chief concern

in re-competing the Mobility SPO contract in August of 2001 was retainihg ITC's incumbent

workforce. Accordingly, ITC asserts that without the incumbent employees, a contractor

would not stand much of a chance,of winning the Mobility SPO contract. Specifically, Carl

Canter testified that it is very difficult to be awarded a government contract over the

incumbent contractor who employs the incumbent workforce, and it does not happen very

often. Canter further testified that ITC should have been awarded the Mobility SPO

contract simply because it was the incumbent contractor and had a strong record of past

performance with the Air Force. Anita Talwar testified that AMTI did not typically bid

against a strong incumbent.

Fred Whitican provided the following testimony at trial regarding the necessity of

being able to instantly deliver ITC's incumbent workforce upon being awarded the Mobility

SPO contract:
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"Whitican: "" We knew that Colonel Earehart and Mike Karraker and Theresa

Abney all wanted to have that same incumbent team back supporting them the day after

the [Mobility SPO] contract was awarded. So that was their intent. You know, that's how

you win the contract, by giving the govemment what they want.

"ITC Counsel: So - so at this point you recognized that, really, from your point of

view, the [Air Force] didn't care about your expertise at all. They just wanted you to deliver

the incumbents, and you believe they wanted you to deliver KTT, right?

"Whitican: Because when I met with Mike Karraker after we won [the Mobility SPO

contract], Mike Karraker flat out told me, AMTI did not win this contract, the [incumbent]

employees won this contract for you."

Upon review, we conclude that the trial court did not err when it overruled AMTI's

motion for directed verdict because ITC adduced sufficient evidence during the trral from

which a reasonable person could find by a preponderance of the evidence that AMTI

proximately caused ITC to lose the Mobility SPO contract in August of 2001 by promising

the immediate availability of ITC's incumbent employees if itwas awarded the Mobility SPO

contract. Construed in a light most favorable to ITC, the evidence adduced at trial

established that AMTI won the Mobility SPO contract because it convincingly represented

to the Air Force that it had procured commitments from ITC's incumbent employees in

derogation of ITC's contractual rights pursuant to the employment contracts entered into

by the incumbent personnel. Accordingly, but for AMTI's tortious actions in that regard,

ITC would have been awarded the Mobility SPO contract in August of 2001.

C. Motion for JNOV
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"A motion for judgment notwithstanding the verdict presents an issue of law.

Though the courtdoes not weigh the evidence or consider the credibility of the witnesses,

the court must evaluate the evidence for its sufficiency in relation to the legal standard .

governing the claim or defense which the motion involves. Furthermore, being a finding

as a matter of law, the trial court's judgment granting or denying the motion is reviewed on

appeal de novo." O'Day v. Webb (1972), 29 Ohio St.2d 215.

Initially, AMTI asserts that the trial court did not apply the correct legal standard in

order to assess whether it proximately caused ITC to lose the Mobility SPO contract in

August of 2001: In support of this assertion, AMTI directs us to a portion of the trial court's

decision overruling its motion for JNOV issued on July 10, 2008, wherein the court stated

as follows:

"The general rule is that a defendant's conduct is the proximate cause of injury or

death to another if the defendant's conduct (1) is a 'substantial factor' in bringing about the

hanrrand (2) there is no other rule of law relieving the defendant of liability. State v. Carter,

Montgomery App. No. 21820, 2007-Ohio-5570 (comparing the causation standard in

criminal cases to the proximate cause standard in civil cases)."

In light of the excerpt above, AMTI argues that the trial court incorrectly utilized the

"substantial factor" test, rather than the "but for" test, when it determined that AMTI

proximately caused ITC to lose the Mobility SPO contract in August of 2001. Upon review,

however, it is clear that the trial court merely inserted a description of the "substantial

factor" test used in criminal cases in an effort to compare it to the "but for" test applied in

civil cases. With the exception of that particularcitation in the decision, the trial court did

not mention nor attempt to apply the "substantial factor" test when it overruled AMTI's
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motion for JNOV.

In fact, the trial court clearly and unequivocally stated its reliance on the'"but for'

standard when it found as follows:

"Second, reasonable minds could have found that, despite the much higher price

tag,1TC would have won the August 2001 bid but forAMTt promising WPAFB that it could

guarantee the Incumbent Employees would continue on the project."

Contrary to AMTPs assertion, the trial court did not apply the "substantial factol' test

in it analysis. Rather, it is clear that the trial court properly utilized the'"but for" test irtorder

to determine whether AMTI's tortious acctions proximately caused ITG to lose the Mobility

SPO contract in August of 2001.

Construing the evidence most strongly in favor of the non-moving party, ITG in this

case, we find that the trial court's decision overruling AMTI's motion for JNOV was

supported by substantial evidence. Vitheh ITC is afforded the benefit of all reasonable

inferencesfirom the evidence, it is clear that#he trial court did not err, and the jury's verdict

finding that AMTI proximately caused ITC to lose the Mobility SPO contract in August of

2001 should not be set aside.

Accordingly, AMTI's first, second, and third assignments of error are overruled.

III

Because AMTI'sfourth assignment of error and ITC's first cross-assignment of error

are interrelated, they will be discussed together as follows:

"THE TRIAL COURT ERRED IN DENYING AMTI'S MOTION FOR A NEW TRIAL

ON ALL CLAIMS AND IN CONDITIONALLY GRANTING AMTI'S MOTION FOR

REMITTITUR.°
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"THE TRIAL COURTABUSED ITS DISCRETION IN FINDING THAT THE JURY'S

COMPENSATORY DAMAGES VERDICTS WERE NOT SUPPORTED BY COMPETENT,

CREDIBLE EVIDENCE AND, ACCORDINGLY, GRANTING AMTI'S MOTION FOR

REMITTITUR."

In its fourth assignment, AMTI contends that the trial court erred by overruling its

motion for a new trial regarding all of ITC's claims for relief. AMTI also argues that the tnal

court erred when it remitted the compensatory damages awarded by the jury from

$5,752,894.00 to $1,970,599:44. Specifically, AMTI argues that the remitted amount was

not supported by competent and credible evidence and should have been reduced further

bythe trial court. Conversely, ITC argues that the jury's compensatory damages verdicts

were appropriate and that the trial court erred by granting AMTI's motion for remittitur.

Following the jury verdict, AMTI filed a motion for new trial pursuant to Civ. R.

59(A)(6) and an alternative motion for vacatur or remittitur of the compensatory and

punitive damages awards. The trial court overruled the motion for new trial, but granted

AMTI's request for remittitur regarding the compensatory damages. AMTI argues that it

is entitled to a new trial because the jury verdict was not sustained by the weight of the

evidence and is contrary to law. AMTI further asserts that the trial courts remittitur "failed

to remedy the legal errors inherent in the jury verdict" with respect to the compensatory

damages award.

Whether to grant or deny a motion for a new trial rests with the sound discretion of

the trial court, and its judgment will not be disturbed absent an abuse of discretion.

Yungwirth v. McAvoy 1(1972), 32 Ohio St.2d 285. An abuse of discretion is shown when

a decision is unreasonable; that is, when there is no sound reasoning process that would
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support the decision. AAA Enferprises v. River Place Community (1990), 50 Ohio St.3d

157.

"Civ. R. 59(A)(6) authorizes the trial court to vacate a judgment and ordera new trial

on a finding that the verdict on which the judgment was entered 'is not sustained by the

weight of the evidence.' 1Nhen#hat claim is made, the court must review the evidence and

pass in a limited way on the credibilityof the witnesses. (Intemat citations omitted). It must

appear to the court that a manifest injustice has been done and that the verdict is against

the manifest weight of the evidence. Rohde v. Fanner (1970), 23 Ohio St:3d 82. For

example, where it appears probable that a verdict is based on false testimony, a motion

for a new trial should be granted. (Internal citations omitted). A verdict is not against the

manifest weight of the evidence merely because the judge would have decided the case

differently. (Internal citations omitted). If the jury's verdict is supported as to each element

of the plaintiffs case by some competent and apparently credible evidence, a defendant's

motion for new trial should not be granted. (Internal citations omitted). Conversely, if

evidence the defendant offered to rebut one or more of those elements of the plaintiffs

case is competent and apparently credible, a plaintiffs motion should not be granted."

Bedard v. Gardner, Montgomery App. No. 20430, 2005-Ohio-4196.

"Judgments supported by some competent, credible evidence going to all the

essential elements of the case will not be reversed by a reviewing court as being against

the manifest weight of the evidence." C.E. Morris Co. v. Foley Construction Co. (1978),

54 Ohio St.2d 279, syllabus. Ajudgment is not against the manifest weight of the evidence

unless "[t]he court, reviewing the entire record, weighs the evidence and all reasonable

inferences, considers the credibility of witnesses and determines whether, in resolving
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conflicts in the evidence, the jury clearly lost its way and created such a manifest

miscarriage of justice that the conviction must be reversed and a new trial ordered." Bede

v. The Dayton Power & Light Co., Montgomery App. No. 18705, 2002-Ohio-2378. In

determining whether a judgment is against the manifest weight of the evidence, there is "a

presumption that the findings of the trier-of-fact were indeed correct." Seasons Coal Co.

v. City of Clevetand (1984), 10 Ohio St.3d 77, 80:

AMTI initially argues that a new trial should have been granted because the jury

verdict was not supported by competent and credible evidence regarding whether but for

the tortious conduct of AMTI, ITC would have won the Mobility SPO contract. As we

thoroughly discussed in our analysis of AMTI's second and third assignments of error, ITC

presented ample evidence during trial from which a reasonable person could find by a

preponderance of the evidence thatAMTI proximately caused ITC to iosethe Mobility SPO

contract in August of 2001 by promising the immediate availability of ITC's incumbent

employees if it was awarded the Mobility SPO contract. The evidence adduced by ITC

established that the contractor who could provide the incumbent employees would be

awarded the Mobility SPO contract. ITC was the only contractor that could legally state

that it could provide the incumbent workforce in its bid to the Air Force, By essentially

stealing ITC's incumbent employees, who were clearly a prized asset of the Air Force,

AMTI ensured that it would be awarded the Mobility SPO contract and that ITC would lose

the bid. Accordingly, we conclude that ITC adduced competent and credible evidence

which established that but for the actions of AMTI, ITC would have won the Mobility SPO

contract.

In its second argument in support of this assignment, AMTI contends that under Civ.
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R. 59(A)(7), it "is entitled to a new trial on all claims because the jury's verdict is contrary

to the trial court's jury instructions." Under Civ. R. 59(A)(7), a trial court can grant a new

trial if the judgment rendered is contrary to law.

AMTI argues that because the jury's verdict was in excess of the amount of lost

ptofits introduced into evidence that they are entitled to a new trial. The jury's instrucfions

allowed the jury to award compensatory damages in an amount reasonably determined by

(1) the actual loss, or lost profits, caused to ITC, or (2) any unjust enrichment gained by the

defendants, whichever was greater. The amount of lost profits was to be determined by

calculating how much money ITC would have received from complete performance of the

contract with Mobility SPO, minus any costs saved, if AMTI had not interfered with the

contract. However, the jury instructions were clear in limiting the amount of Iost profits to

ontythe base year of the Mobility SPO contract. Ifis undisputed that the lost profits on the

base year of the contract would have been $1,247,638.00. Despite thelimitation on the

amount of iostprofits, thejury returned a verdict in the amount of $5,752,894.00, an award

$4,505,256.00 in excess of the lost profits limit. After denying AMTI's motion for a new

trial, the trial court granted its motion for remittitur and reduced the amount of

compensatory damages to $1,970,599.44. ITC accepted the remitted amount.

AMTI further asserts that because the jury disregarded the court's instructions in

assessing damages that a new trial, and not remittitur, was the only proper remedy. We

disagree. The assessment of damages is usually entirely within the discretion of the jury,

and the court is disallowed to alter a jury's decision. Menda ex ret. Justin v. Springfield

Radiologists, 9nc, Clark App. No. 2001 -CA-91, 2002-Ohio-6785. However, "a remittitur is

proper if the jury's award is so excessive as to appear to be the result of passion or
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prejudice,oriftheamountawardedisagainstthemanifestweightoftheevidence."Id. We

have recognized a four part test in allowing a court to granYremittitur, "(1) unliquidated

damages are assessed by a jury, (2) the verdict is not influenced by passion or prejudice,

(3) the award is excessive, and (4) the plaintiff agrees to the reduction in damages." Bd.

of Trustees of Sinclair Community College Dist. v. Farra, Montgomery App. No. 22586,

2010-Ohio-568.

The facts present in the instant case satisfy the test for allowing a court to grant

remittitur, First, the damages assessed here were the amount of lost profits to ITC

stemming from AMTI's actions. This was not an assessment of a liquidated damages

award. Second, there is no evidence on the record to find that the jury was influenced by

passion or prejudice. Third, the award was excessive. The uncontested evidence

introduced at trial found ITC's lost profits on the base year of the Mobility SPO contract to

be $1 247,638.00: Lastly, ITC agreed to the remitted damages amount. Accordingly, the

trial court was within its discretion to remit the amount of the jury award to the damages

supported by the weight of the evidence pursuant to our ruling in Farra, and the granting

of a new trial was not appropriate in this case.

The present case is distinguishable from the Davis and Baeppler cases cited in

AMTI's brief. In Baeppler, the Eighth District stated that it would have awarded the

defendants a new trial, had they not vacated the]udgment entirely, on a finding that the

jury's verdict was contrary to law. Baeppler v. McMahan (Apr. 13, 2000), Cuyahoga App.

No. 74938, 75131, 76042. The issue with the jury verdict in Baeppler, however, was not

that the award was in excess of the evidence presented at trial. Id. The verdict was

contrary to law in Baepplerbecause the damages awards were inconsistent as applied to
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respondeat superior, the judgment required, by law, a finding that either the employer was

not liable at all for the actions of its employee, or that it was equally responsible. Id. Thus,

a jury award of differing damages amongst the defendants was contrary to law, and a new

trial would have been appropriate. Id. That is not at issue in the instant case. The

damages award was not inconsistent as applied to the defendants, but in excess of the

determined lost profits, making remittitur an appropriate order.

Furthermore, the circumstances in Davis that warranted a new trial on the damages

award are also not present in this case. In Davis, the Fourth District found that the trial

court abused its discretion in not granting the motion for new trial. Davis v. Gampp (Dec.

6, 1999), Athens App. No. 98CA2596. In Davis, the court found that the verdict form was

substantively defective and, therefore, contrary to law. Id. In instructing the jury, the trial

court specifically stated that any darnage amount must be limited to twenty dollars per day,

for an eleven day period. Id. Although the maximum award could have only been $220,

the jury returned an award in the amount of $1,170.00. Id. Davis is distinguishable

because the jury was not instructed as to the exact amount it could award, but was told to

make reasonable approximation as to the amount of damages. Moreover, unlike Davis, the

trial court in the instant case had the power to remedy the jury's excessive award by

remitting the damages amount which was accepted by1TC. Therefore, a new trial was not

necessary to correct the amount of compensatory damages awarded by the jury.

In its next argument, AMTI argues that the judgment was contrary to the court's

instructions because the jury awarded duplicative compensatory damages. In the

alternative, AMTI contends that it is entitled to further remittitur because the remitted
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amount is contrary to law.

Initially, we note that the remittitur ordered by the trial court on the jury's award of

compensatory damages was proper given the court's finding that there was no evidentiary

basis for the jury's original award of $5,752,894.00. Specifically; the trial court found that

ITC was limited to presenting evidence of its lost profits for the base year of the Mobility

SPO contract since the evidence of damages forthe years following the base year of the

contract was too speculative. It is undisputed that the lost profits for the base year of the

contract were $1,247,638.00, as testified to by Joseph Springer, ITC's expert.

Moreover, the trial court instructed the jury several times that it could not award

duplicative damages. Despite the admonition, the jury awarded ITC $5,752,894.00 in

compensatory damages. Findingthatthisawardvaasunsupportedbytheevidence,aswell

as the information in the verdict forms, the trial court remitted the amount of compensatory

damages to $1,970,599.44. We note that the final jury instructions read by the trial court

state as follows:

"Lost profits are calculated by deciding what ITC would probably have received from

performing the contract forthe Mobility SPO had Defendants not committed theirwrongful

acts. From this sum, you should subtract the amount, if any, of variable costs that ITC

saved by not performing the contract for the Mobility SPO. With respect to lost future

profits, tTC's evidence need only be reasonable, not specific."

In light of the portion of the instructions regarding lost future profits, it is

understandable thatthejury may have attempted to compensate ITC forthe profits itwould

have generated after performing the base year of the Mobility SPO contract, assuming, of
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course, that ITC was awarded the contract for the following years. That could explain the

additional four million dollars the jury awarded to ITC in compensatory damages against

AMTI. The verdict forms are inconclusive in this regard. Nevertheless, in a pre-trial ruling,

the trial court expressly limited ITC to presenting evidence of its lost profits for only the

base year of the Mobility SPO contract since the court considered the evidence of

damages for the years following the base year to be too speculative. V+tenotethatthejury

instructions stated as fo8owss

"*** Because every contract year for the Mobility SPO beyond the base year was a

discretionary option by the government, ITC's damages are limited to the lost profits it

would have earned on the base year of the Mobility SPO contract."

The jury instructions further state in pertinent part:

"While ITC asserted three separate claims against AMTI, ITC has asserted a single

form of injury of lost profits or unjust enrichment, whichever is greater. *** If you find,

however, that ITC has satisfied its burden of proof on any of its claims, it would be entitled

to a single award of damages **

Contrary to AMTI's assertions, the trial court's remitted compensatory damages

award did not contain any duplicative sums. In light of the trial court's pre-trial rulings, as

well as the plain language in the jury instructions, the jury was limited to the value in lost

profits for base year of the Mobility SPO contract regarding the assessment of

compensatory damages against AMTI.

That limitation, however, did not affect the jury's assessment of compensatory

damages against KTT for misappropriation of trade secrets. The jury was specifically
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instructed that "ITC [was] entitled to recover compensatory damages that may include: (1)

the actual loss to ITC proximately caused by the misappropriation; or (2) the amount

gained by AMTI and/or KTT from its wrongful use of ITC's trade secrets, whichever is

greater." Accordingly, the jury was free to assess separate compensatory damages

against KTT without regard to the Mobility SPO contract base year limitation on

compensatory damages against AMTI. A distinct basis, therefore, clearly exists for the

jury's $471,744.00 award against KTTto ITC, and the amount was not duplicative of any

sums assessed against AMTI in compensatory damages.

Thus, the trial court properly remitted the amount of compensatory damages for

which there was no evidentiary basis presented at trial.

Using the verdict forms completed by the jury as a guide, the trial court calculated

the remitted compensatory damages as follows:

"ITC's lost profits, as testified to by Springer =$1,247,638A0

„+

"Damages attributed to KTT, imputed to AMTI as a result of civil conspiracy =

$471,744.00

u+

"Damages attributed to the individual defendants (disgorgement of salaries),

imputed to AMTI as a result of civil conspiracy = $251,217.44

"= $1,970,599.44 (Total Remitted Compensatory DamagesAwarded bytrial court)."

AMTI, however, argues that it is entitled to furtherYemittitur because the trial court's
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remitted award improperly imputed the damages awarded against KTT to AMTI when the

jury did not find that a civil conspiracy existed between AMTI and KTT: To establish a

claim of civil conspiracy, a plaintiff must prove (1) a malicious combination, (2) involving

two or more persons, (3) causing injury to person or property, and (4) the existence of an

unlawful act independent from the conspiracy itself. Werthmann v. DONet, Inc.,

MontgomeryApp. No. 20814, 2005-Ohio-3185, ¶93. "The malice portion of the tort is'that

state of mind under which a person does a wrongful act purposely, without a reasonable

or lawful excuse, to the injury of another:"' Gibson v. City Yellow Cab Co. (Feb. 12, 2001),

Summit App. No. 20167 (citations omitted). To recover for civil conspiracy, the plaintiff

must suffer actual damages. Reno v. City of Centerville, Montgomery App, No. 20078,

2004-Ohio-781, ¶33; see Danis v. Great Am. Ins. Co., 159 Ohio App.3d 119, 133, 2004-

Ohio-6222.

In support of it argument, AMTI draws our attention to Juror lnterrogatories nine and

ten, which state in pertinent part:

"9, if you find by the greater weight of the evidence that AMTI engaged in a civil

conspiracy with individual defendants or ITC's employees to cause ITC harm, again, you

have a yes or no answer. '«`

"10, civil conspiracy, do you find that AMTI's engagement in civil conspiracy with

individual defendants or ITC's employees to cause ITC harm was the proximate cause of

ITC's damages. ***"

Specifically, AMTI argues that neither interrogatory asked the jurors to decide

whether AMTI engaged in a civil conspiracy with KTT, only the individual defendants.
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Therefore, AMTI contends that it could not be held jointly and severally liable for damages

attributed to KTT for civil conspiracy. AMTI, however, ignores the effect of Juror

Interrogatory 14, as well as a portion of the jury instructions referencing joint and several

liability in regards to civil conspiracy.

Juror Interrogatory 14 states in pertinent part

"14, state the amount of compensatory damages sustained by 1TC, if any, from its

loss of the contract that occurred as a result of AMTI's civil conspiracy with the other

defendants. """

ITC argues that the "other defendants" discussed in this interrogatory refer to KTT

and the individual defendants. Accordingly, it was not unreasonable for the jury to find that

AMTI was jointly and severally liable for the $471,744.00 in compensatory damages

attributed to KTT for civil conspiracy. This interpretation is further strengthened by the jury

instructions which state in pertinent part:

"If you find thatAMTI conspired with iC7Tfand7orthe individualdefendants, AMTI will

be jointlyand severally liable forthe damages K7Tand the individual defendants owe ITC.

This means that while the individual defendants and KTTwill still be liable for any damages

they caused 1TC to incur, AMTI will also be liable for the damages incurred by the other

defendants' acts."

Thus, we conclude that it was neither unreasonable nor contrary to law for the trial

court to include in its remitted compensatory damages award against AMTI the

$471,744.00 attributed to KTT for civil conspiracy. The jury correctly found, based on the

jury instructions and interrogatories, that AMTI conspired with K7"f, and that AMTI was,
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therefore, liable for damages awarded against KTT.

Lastly, AMTI argues that it is entitled to furtherremiHitur because the remitted award

erroneously imputes disgorgement of wages and benefits paid to the individual defendants

to AMT1. Specifically, AMTI argues that the individual defendants' disgorgement cannot

be attributed to AMTI as part of a conspiracy because the jury determined that the

individual defendants caused ITC zero dollars in damages as a resuCt of the conspiracy.

We disagree.

The instruction for civil conspiracy broadly states that if the jury found that "AMTI

conspired with KTT andlot the individual defendants, AMTI will be jointly and severally

liable for the damages KTT and the individual defendants owe IT(y." Ultimately, the jury

found that the individual defendants were collectively liable to ITC in the amount of

$251,217.44. Pursuant to the jury in'structions, AMTI is jointly and severally liable to ITC

for that amount. While AMTP correctly observed that disgorgement is a penalty imposed

for unfaithful performance, it does not cite any authority in support of its argument that it

cannot be held jointly and severally liable for the individual defendants' disgorgement of

compensation.

In a civil conspiracy, the acts of co-conspirators are attributable to one another.

Williams v. Aetna Fin. Co. (1998), 83 Ohio St.3d 464. Moreover, a co-conspirator may be

liable for both compensatory and punitive damages resulting from the conspiracy.

Accordingly, the trial court did not err when iYadded the individual defendants' disgorged

wages and benefits to the amount of compensatory damages for which AMTI was jointly
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and severally liable.'

AMTI's fourth assignment of error is overruled, as is ITC's first cross-assignment of

error.

IV

Because they are interrelated; AMTI's fifth assignment of error and ITC's second

cross-assignment of error will be discussed together:

"THE TRIAL COURT'S REMITTED AWARD OF PUNITIVE DAMAGES IS

UNCONSTITUTIONALLY EXCESSIVE AND VIOLATES OHIO'S LIMITS ON PUNITIVE

DAMAGES."

"THE TRIAL COURTABUSED ITS DISCRETION IN FINDING THAT THE JURY'S

PUNITIVE DAMAGES VERDICT WAS NOT SUPPORTED BY COMPETENT, CREDIBLE

EVIDENCE AND, ACCORDINGLY, GRANTING AMTI'S MOTION FOR REMITTITUR."

In its fifth assignment, AMTI contests the trial court's remitted punitive damages

award as unconstitutionally excessive and violative of Ohio's legal standards governing

punitive damages. We disagree.

Inifiatly, we note that the assessment of damages lies "so thoroughly wi#hin the

province of the [trier of fact] that a reviewing court is not at liberty to disturb the [trier of

'We note that although the trial court specifically found#hat AMTI was jointly
and severally liable for the tortious actions of KTT and the individual defendants, the
court did not include the information in the general verdict required in a jury action
pursuant to R.C. 2307;22 and R.C. 2307.23 regarding the percentages of tortious
conduct attributable to the various defendants. AMTI, however, did notobjectobjec
trial court's omission at any stage during the instant litigation. Accordingly, AMTI
has waived any error in this regard.
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fact's] assessment" absent an affirmative finding of passion and prejudice, or a finding that

the award is manifestly excessive or inadequate. Moskovitz v. Mt: Sinai Med. Ctr., 69 Ohio

St3d 638, 655, 1994-Ohio-324. A new trial may be granted due to "excessive or

inadequate damages, appearing to have been given under the influence of passion or

prejudice." Civ.R. 59(A)(4). Whether to grant or deny a motionfor a new trial rests with

the sound discretion of the trial court, and its judgment will not be disturbed absent an

abuse of discretion. Yungwirth v. McAvoy I (1972), 32 Ohio St.2d 285. An abuse of

discretion is shown when a decision is unreasonable; that is, when there is no sound

reasoning process that would support the decision. AAA Enterprises v. River Place

Community (1990), 50 Ohio St.3d 157,

The U.S. Supreme Court has held that punitive damages awards violate due

process when the awards can be characterized as "grossly excessive" in relation to the

state's legitimate interest in. punishing unlawful conduct and deterring its repetition.

Wightman v. Consolidated Rail Corp., 86 Ohio St.3d 431, 439, 1999-Ohio-119. The U.S.

Supreme Court identified three "guideposts" to be used when determining whether punitive

damages awards are unconstitutionally excessive: "1) the degree and reprehensibility of

the defendant's conduct; 2) the disparity between the actual or potential harm suffered by

the plaintiff and the punitive damages award; and 3) the differenee between the punitive

damages awarded by the jury and the civil penalties authorized or imposed in comparable

cases." Blust v. Lamar Advertising Co., Montgomery App. No. 19942, 2004-Ohio-2433,

quoting State Fatrn Mut. Auto Ins. Co. v. Campbell (2003), 538 U.S. 408, 418, 123 S.Ct.

1513, 155 L.Ed.2d 585; BMWof N. Am., Inc. v. Gore (1996), 517 U.S. 559, 116 S.M.

1589, 134 L.Ed.2d 809.
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"The degree of reprehensibility of the defendant is '[p]erhaps the most important

indicium of the reasonableness of a punitive damages award."' Winner Trucking, Inc. v.

VictorL. Dowers&Assoc., DarkeApp. No.1695, 2007-Ohio-3447, quoting B1V1W;517 U.S.

at 575. In assessing the reprehensibility of the conduct in question, courts are to consider

five factors: "1) whether the harm caused was physical as opposed to economic; 2)

whether the tortious conduct evinced a reckless disregard of the health or safety of others;

3) whether the target of the conduct had financial vulnerability; 4) whether the conduct

involved repeated actions or was an isolated incident; and 5) whether the harm was the

result of intentional malice, trickery, deceit, or mere accident." State Fann, 538 U.S. at419.

"The existence of any one of these factors weighing in favor of a plaintiff may not be

sufficient to sustain a punitive damages award; and the absence of all them renders any

award suspect." Id.

It is in the area of reprehensibility that AMTI fares most poorly. The trial court found

that four of the five reprehensibility factors existed in the instant case which justified a

substantial award of punitive damages. First, the trial court found that the harm evinced

by AMTI against ITC was clearly economic rather than physical. While the court found that

no evidence was presented which related to the personal safety of ITC or its employees,

it found that AMTI's tortious conduct evinced a reckless disregard for ITC's rights with

respect to the employment contracts with its incumbent employees, as well as ITC's rights

with respect to the expectation of privacy for their trade secrets. Upon review, we agree

with the trial court that while the first factor was not present, AMTI sufficiently disregarded

ITC's rights in order to meet the second reprehensibility factor.

With respect to the third factor, the trial court found that ITC presented sufficient
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evidence of financial vulnerability. Canter testified that bidding for government contracts

is very competitive and that it is difficult to get "invited to the danoe." By tortiously

interfering with ITC's incumbent employees and unfairly winning the contract, AMTI

guaranteed that ITC would not be awarded the Mobility SPO contract, thereby reducing the

abiiity of a private contractorto generate income. ITC adduced evidence which established

that it lost approximately one-third of its business as a result of AMTI's tortious conduct.

Arguably more important to ITC was the loss of twenty-two of its highly skilled and valuable

employees. "Although the present case undisputedly presents economic rather than

physical harm, cases involving economic injury nonetheless may warrant an award of

substantial punitive damageswhen the harm is committed'intentionally through affirmative

acts of misconduct or when the party is financially vulnerable."' Am. Chern. Soc: v.

Leadscope, Franklin App. No. 08AP-1026, 2010-Ohio-2725, quoting Gore, 517 U.S. at

576.

As for the fourth factor, the trial court found that AMTI's tortious conduct in the

instant case was not an isolated incident. In fact, AMTI had a history of engaging in unfair

and deceptive business practices dating back to 1998 involving the unauthorized use of

a competitor's incumbent employees to gain an improper advantage in bidding for

government contracts, Specifically, AMTI represented to the Federal Aviation

Administration that it could supply employees from Overlook Systems Technology if it was

awarded the contract. AMTI v. Fed. Aviation Admin. (C.A.D.C., 2000), 211 F.3d 633, 634-

634. Overlook, however, had not agreed to certain labor rates proposed by AMTI. Id. at

635. AMTI, therefore, had no basis to claim that it could provide Overlook's incumbent

employees. Id. AMTi was awarded the contract, but the FAA later determined that AMTI's
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representations regarding Overlook were unauthorized and reopened the bid. Id.

After AMTI won the second bid and was awarded the contract, it initiated litigation

against Overlook. AMTI v. Overlook Sys. Technology, Inc., Va. Cir. No. 177962. Overlook

counterclaimed against AMTI for breach of contract, tortious interference with contract,

statutory business conspiracy, and fraud. Id. The jury ultimately found in favor of Overlook

regarding all of its claims and awarded it compensatory and punitive damages. Id. The

judgment in Overlook put AMTI on notice that its corporate practice involving interfering

with another company's incumbent employees was improper and illegal. Despite this

revelation, AMTI proceeded to conspire with KTT and the individual defendants to ensure

that ITC lost the Mobility SPO contract in order to tortiously acquire it for themselves.

Accordingly, we find that the fourth reprehensibility factor was met.

Regarding the fifth and final factor, the evidence adduced at trial supports a finding

that AMTI's conduct involved intentional malice, trickery, and deceit. In conjunction with

K'FT and the individual defendants, AMTI designed and implemented a plan to obtain ITC's

trade secrets and incumbent employees in order to win a government contract away from

ITC. Clearly, this was no mere accident on AMTI's part. Additional evidence, including

emails between KTT and employees at AMTI establish that AMTI was aware that its

actions with respect to ITC's incumbent employees was improper. In fact, the bulk of

evidence presented by ITC was premised upon AMTI's intentional deceptive acts, which

were initiated in an effort to ensure that ITC lost and AMTI won the Mobility SPO contract.

We also note that during the punitive damages phase of the trial after AMTI had been

found liable, Talwar, Hooper, and Whitican still asserted that neither AMTI nor any of its

employees had done anything wrong. Significantly, Talwar and Whitican both testified that
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AMTI still has a policy of obtaining proprietary information regarding competitors'

incumbent employees in order to gain an unfair advantage in the bidding process for

government contracts.

Four of the five reprehensibility factors exist in the instant case. Therefore, an

award of punitive damages was proper. Now, we must determine whether the trial court's

decision to order a remittitur of the punitive damages was proper, and if so, whether the

remitted amount satisfies due process.

As we recently stated in UVinnerTrucking; Inc. v. Victor L. Dowers & Assoc., Darke

App. No. 1695, 2007-Ohio-3447:

"There is no magic formula fordetermining the proper amount of punitive damages.

Rather, the amount that should be awarded is the amount that best accomplishes the twin

aims of punishment and deterrence as to that defendant. 'We do not require, or invite,

financial ruination of a defendant that is liable for punitive damages. While certainly a

higher award will always yield a greater punishment and greater deterrent, the punitive

damages award should not go beyond what is necessary to achieve its goals. The law

requires an effective punishment, not a draconian one.' [Dardinger v. Anthem Blue Cross

& Blue Shield, 98 Ohio St.3d 77, 2002-Ohio-7113, ¶1781"

Upon this record, we find that the trial court did not err when it found that the

punitive damages awarded by the jury were "unconstitutionally excessive," and remitted

the amount of damages from $17,000,000.00 to $5,832,974.34. Although AMTI's actions

in the instant case were particularly egregious, the jury's award of $17,000,000.00 was

clearly excessive. No evidence exists on the record, however, to support a finding that the
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jury was motivated by passion or prejudice, and ITC accepted the trial court's remittitur of

the punitive damages award. We conclude that the trial court did not abuse its discretion

when it granted AMTI's motion for remittitur.

After ordering remittitur, the trial court noted that the jury apparently used a 2.96:1

ratio for determining the original award of compensatory and punitive damages, to wit:

$5,752,894.00 in compensatory damages and $17,000,000.00 in punitive damages.

Utilizing the same ratio, the trial court remitted the damages to $1,970,599.44 in

compensatory and $5,832,974.34 in punitive damages.

AMTI argues that the remitted damages award is still excessive and a 1:1 ratio

between compensatory and punitive damages is the maximum award that is

constitutionally permifted. In support of its argument, AMTI relies on two cases from the

Sixth Circuit Court of Appeals for the proposition that no greater than a 1:1 ratio between

compensatory and punitive damages is constitutionally permissible when the

compensatory damages award is substantial. Bach v. First Union Natl. Bank (C.A.6, 2007),

486 F.3d 150 (ordering a remittitur of a$2,628,600.00 punitive damages award to

$400,000.00 where the compensatory award was $400,000.00); Clark v. Chrysler Corp.

(C.A.6, 2006), 436 F.3d 594 (ordering a remiftitur of a $3,000,000.00 punitive damages

award to $471,258.26 where the compensatory award was $235,629.26). We note that

AMTI incorrectly asserts that the damages ratio in Clark was 1:1. Rather, the Sixth Circuit

found that an award ratio of 2:1 was acceptable for due process purposes. Ctark, 436 F.3d

at 608.

Bach involved a bank that continued to report unfavorable credit information
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regarding an elderly widow even after she contacted the bank and informed it that the

information was inaccurate. Bach, 486 F.3d 150, 155. We note that the Sixth Circuit only

found that two of the five reprehensibility factors existed in Bach. ld: Specifically, the court

found that the bank did nofact"with reckless disregard for the heafth and safety of others,"

engage in repeatetl instances of misconduct, nor act wifh "intentional malice." Id: The

court acknowledged that the "absence of these factors substantially undercuts [the

widow's] attempts to justify the size of the punitive damages in thiscase." Id.

In Clark; the courtfound only one of the five reprehensibility factors weighed in favor

of a large punitive damages award where a design defect in an automobile was found to

have proximately caused the death of the driver. 436 F.3d at 605. We note that the Clark

court found that Chrysler's negligenfconduct did not "replicate [any] prior transgressions,"

but was an isolated incident. Id. at 604. Moreover, the court found that Chrysler did not act

with intentional malice, trickery or deceit, and did not intend to harm the decedent: Id, at

605. Accordingly, the court further held that the factors viewed as a whole indicate that

defendant's "conduct was not sufficiently reprehensible to support such a large punitive

damage award." Id. at 605.

In State Farm, the U.S. Supreme Court declined to impose a bright-line ratio which

a punitive damages award cannot exceed, "but noted 'thatfew awards exceeding a single-

digit ratio between punitive and compensatory damages, to a significant degree, will satisfy

due process."' 538 U.S. at 425. We recently approved a $35,000.00 punitive damages

award against a car dealership, even though the compensatory damages award was only

$4,776.00. Smith v. GMC, 168 Ohio App.3d 336, 347, 2006-©hio-4283. Therein, we stated

as follows:
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"The ratio of punitive damages to the total actual injury suffered is less than 8 to 1.

Finally, we conclude that the large punitive damage award is appropriate in order to deter

Walker from future conduct of the kind that occurred in this case."

In the instant case, four of the five reprehensibility factors are present. Specifically,

AMTI essentially conspired to steal a lucrative government contract by promising the Air

Force that it could deliver a competitor's incumbent employees. AMTI engaged in this

tortious conduct even after being put on notice by the prior judgment in Overfook that its

actions were illegal. "[E]vidence that a defendant has repeatedly engaged in prohibited

conduct while knowing or suspecting that it was unlawful would provide relevant support

for an argument that strong medicine is required to cure the defendant's disrespect for the

IavJ." Gore, 517 U.S. at 576-77. The evidence established thatAMTI acted with intentional

malice and fully intended to harm ITC. ITC lost one-third of its business and twenty-two

of its employees as a direct result of AMTI's tortious conduct. AMTI never acknowledged

that its conduct was illegal, nor did it acknowledge that it would refrain from said conduct

in the future. In fact, Whitican testified that "that's the way business is done at [WPAFB]

***." Accordingly, the trial court did not err when it awarded ITC the remitted punitive

damages award of $5,832,974.34. In light of AMTI's knowing and intentiona

conduct, a substantial punitive damages award is appropriate, and a 2.96:1 ratio for

determining the award of punitive and compensatory damages is not unconstitutionally

excessive. Such an award is necessary in order to deter AMT] from future conduct of the

kind engaged in here.

AMTI's fifth assignment of error is overruled, as is ITC's second cross-assignment

of error.
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AMTI's sixth assignment of error is as follows:

"IF THE PUNITIVE DAMAGES AWARD IS NOT REMITTED, THEN THE TRIAL

COURTABUSED ITS DISCRETION INAWARDING ITC $2,941,502.31 IN ATTORNEYS'

FEES AND COSTS."

In its final assignment, AMTI argues that the trial court abused its discretion when

it awarded ITC's counsel $2,941,502.31 in attorneys' fees because the prior punitive

damages award of $5,832,974.34 was sufficient to compensate ITC for its attorneys' fees

and serve as a deterrent to any future tortious conduct.

We review the trial court's decision to award attorney fees under an abuse of

discretion standard. Bittner v. Tn-County Toyota, lnc. (1991), 58 Ohio St.3d 143, 146.

"When awarding reasonable attorney fees pursuant to R.G. 1345.09(F)(2), the trial court

should first calculate the number of hours reasonably expended on the case times an

hourly fee, and then may modify that calculation by application of the factors listed in DR

2-106(B)." Id. at 145. Furthermore, "[i]Yis well settled that where a court is empowered to

award attomey fees by statute, the amount of such fees is within the sound discretion of

the trial court. Unless the amount of fees determined is so high or so low as to shock the

conscience, an appellate court will not interfere." /d. at 146.

In support of its argument, AMTI relies on Toole v. Cooke (May, 6, 1999), Franklin

App. No. 98AP-486 (abrogated on other grounds), wherein the Tenth District Court of

Appeals affirmed the trial court's decision refusing to award attorneys' fees notwithstanding

the jury's verdict in favor of such an award. Specifically, the court of appeals observed that
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the punitive damages award was $250,000.00 and constituted more than half of the

plaintiffls total verdict amount. td. Accordingly, the court held that the punitive damages

would compensate the plaintiff for her aftomeys' fees and have the appropriate deterrent

effect on the defendants. Id.

Contrary to AMTI's assertion, while the Ohio Supreme Court has stated that an

award of punitive damages is grounds for an award of attorneys' fees; it did not state that

it is a substitute for such an award. Am. Chem. Soc. v. Leadscope, 2010-Ohio-2725, at ¶

86; citing Gaimishv. Cicchini; 90 Ohio St.3d 22, 35, 2000-Ohio-7. In Leadscope, a recent

case from the Tenth District, the court of appeals affirmed an award of $7,900,000.00 in

attorneys' fees, despite the fact that $26,500,000.00 had already been awarded in

compensatory and punitive damages. Id. at ¶ 10, 11.

After a lengthy hearing on attorneys' fees and pre-judgment interest, the trial court

found that ITG's counSel submitted $2,529,011.25 in attorneys' fees in connection with the

time expended on the case after AMTI was named a defendant in the case on May 23,

2003. The trial court also found that ITC's counsel was entitled to $412,491.06 in costs

associated with the litigation. Upon review, the trial court held that the fees and costs

presented by ITC's counsel were reasonable in light of the duration and complexity of the

litigation. The trial court noted that the case involved several complex legal issues "which

required extensive discovery, analysis, and skilled attorneys to accomplish the same."

Most importantly, the trial court held that AMTI failed to rebut the presumption that an

award of attomeys' fees was required to compensate ITC and deter AMTI. As previously

noted, AMTI's conductwas particularly egregious, a fact of which the trial court was clearly

cognizant. After a thorough review of the record, we conclude that the trial court did not
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abuse its discretion by awarding attorneys' fees in the instant case.

AMTI's sixth assignment of error is overruled.

VI

All of AMTI's and ITC"s assignments and cross-assignments of error having been

overruled, the judgment of the trial court is affirmed.

GRADY, P.J. and FAIN, J., concur.

Copies mailed to:

James A. Dyer
Michael P. Moloney
Heather Duffey Wefbaum
Catharine D. Kidd
Brian S. Sullivan
David. C. Greer
Hon. Mary L. Wiseman

THE COUR1' OF API'BALS OF OH1O
SECOND APPELLATE DISTRICT



EXHIBIT B



ELECTRONICALLY FILED
COURT OF COMMON PLEAS
Tuesday, January 12, 201012:01:27 PM
CASE NUMBER: 2003 CV 03674 Docket ID: 14702697
GREGORY A BRUSH
CLERK OF COURTS MONTGOMERY COUNTY OHIO

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

INNOVATIVE TECHNOLOGIES
CORPORATION,

Plaintiff,
-vs-

KENTON TRACE TECHNOLOGIES, LLC,
et a1.,

Defendants. i--------- - - - - ---

Case No. 2003-CV-3674

(JUDGE MARY WISENIAN)
(VISITING JUDGE WILLIAM MCCRACKEN)

ORDER GRANTING STAY OF
EXECUTION

This matter came before the Court on Defendant Advanced Management

Technology, Inc.'s ("AMTI") motion for a continued stay of execution pursuant to Rule

62(B) of the Ohio Rules of Civil Procedure. This Court held a hearing on January 4, 2010

during which it granted a temporary stay up to and including January Il, 2010 in order to

allow Defendant AMTI to file its notice of appeal and to post a supersedeas bond in the

amount of Thirteen Million Four Hundred Thousand Dollars ($13,400,ooo. oo). The Court,

finding that AMTI has satisfied both of these conditions, hereby orders that its motion for

stay is GRANTED.

Pursuant to Rule 62(B), the Court extends the stay of all execution or any other

proceedings to enforce the Court's Orders and Judgment Entries, including but not limited

to those dated January 22, 2oo8, July10, 20o8, December 11, 2oog, December 18, 2009,

and January 8, 2o1o pending the conclusion of the appeals in this matter, until such further

order of this Court.

SO ORDERED.

Judge Mary Wiseman



General Divison

Montgomery County Common Pleas Court

41 N. Perry Street, Dayton, Ohio 45422

Case Title: INNOVATIVE TECHNOLGIES CORP vs KENTON
TRAVE TECHNOLOGIES LLC

Case Number: 2003 CV 03674

Type: Order: Stay

So Ordered

Mary Wiseman

Electronically signed by mwiseman on 2010-01-12 12:01:41 page 2 of 2
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ELECTRONICALLY FILED
COURT OF COMMON PLEAS
Monday, dartuary 19, 2010 2:28:23 PM
CASE NUINBER:1003 CV 03674 Docket ID: 14700046
GREGORY A BRUSH
CLERK OFLOURTS MONTGOMERY COUNTY OHIO

This bond supersedes the original bond dated 2/21/2008 in the amount of $1,000,000;00

Bond Number 6545535

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

INNOVATIVE TECHNOLOGIES i Case No. 2003-CV-3674

CORPORATION, (JUDGE MARY WISEMAN)

Plaintiff, (VISITING JUDGE WILLIAM MCCRACKEN)

-vs-

KENTON TRACE TECHNOLOGIES, LLC,
et al.,

Defendants.

DEFENDANT ADVANCED
MANAGEMENT TECHNOLOGY,
INC'S SUPERSEDEAS BOND

KNOW ALL PERSONS, pursuant to the Court's Order of January 4, 2010, that we,

Defendant Advanced Management Technology, Inc. ("AMTI"), as principal, and Safeco Insurance

Company of America as surety, are held and firmly bound unto Plaintiff Innovative Technologies

Corporation ("ITC"), in the sum ofthirteen million four hundred thousand dollars ($13,400;000.00),

to the payment of which sum well and truly to be made, we do bind ourselves by these presents.

Signed by us this 6th day of January, 2010.

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH THAT

Whereas, on July 10, 2008, this Court issued its Decision, Order and Entry Denying AMTI's

Motion for Judgment Notwithstanding the Verdict, Denying AMTI's Motion for a New Trial, and

Granting AMTI's Alternative Motion for Vacatur or Remittitur, and

Whereas, on August 1, 2008, ITC filed its Notice of Acceptance on Remittitur accepting the

remittitur offered by the Court in the amount of $1,970,599.44 in compensatory damages and

$5,832,974.34 in punitive damages, and



Whereas, on December 11, 2009 this Court granted ITC's motion for attorneys' fees and

costs in the amount of $2,941,502.31 and overruled ITC's motion for an award of prejudgment

interest, and

Whereas, on December 18, 2009, this Courtentered a Final Judgment Entry (Post-Remittitur)

for ITC against AMTI in the amount of $10,745,076.09 with post-judgment interest, and

Whereas, on January 4; 2010, this Court held a hearing and ordered AMTI to post a bond in

the amount of thirteen million four hundredYhousand dollars ($13,400,000.00), said bond comprised

of $1,970,599.44 in compensatory damages, $5,832,974.34 in punitive damages, $2,941,502.31 in

attorneys' fees and costs, and 2,654,923.91 to account for continually accruing post-judgment

interest, and

Whereas, on January 4, 2010, the Court stayed the execution of the judgment against AMTI

conditioned upon AMTI posting said bond in the amounYof thirteen million four hundred thousand

dollars ($13,400,000.00) no later than close of business on January 11, 2010, and

Whereas, on January 5, 2010 AMTI has filed its Notice of Appeal in the Second District

Court of Appeals for Montgomery County (the "Appellate Court"), to reverse said judgments.

NOW THEREFORE, this bond shall be void if Appellant AMTI abides by and performs any

eventual order and judgment of the Appellate Court, and pays in full any monies, costs and damages

which may be required of or awarded against AMTI upon the final determination of said appeal. On

the other hand, if suchjudgment is for the payment of money and if said judgment is not paid within

thirty (30) days of final affirmance; then this obligation shall be and remain infall force and virtue in

law, and judgment in the appropriate amount may be entered against this Surety hereon, subject to

further stay of execution that may be ordered pending further appeal. .



Executed in the presence of:

ADVANCED MANAGEMENT

Edward A. Bernstein

TECHNOLOGY, I{KC.,

A*thorized Representative .
RichardA. Lemmon, V.P. & Secretary

Safeco Insurance Company ofAmerica; Surety

By^
Authorized Representative
Michael R. Mayberry, Attorney-in-Fac

1724527v3



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of Los Angeles

On January 6: 2010 before me, B Aleman Notary Public, personally
appeared Michael R. Mayberry who proved to me on the basis of
satisfactory evidence to be the person(s-) whose nameW is/are subscribed
to the within instrument and acknowledged to me that he/sqeJ-thejR executed
the same in his/her/th& authorized capacity(ies), and that byhis/hef4he`
signature(s) on the instrument the person(&), or the entity upon behalf of
which the person(s4 acted, executed theinstrument.

I certify under PENALTY OF PERJURY under the laws of the State of
California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

B. ALEMAN.
Commisslon # 1774647

Notary Public - Calliornia €y
rt°, Los AngelesCounty

J MuCprm,Fj YasO0212011....



POWER
OF ATTORNEY

. . ^ No. 6843

Safeco Insurance Company of Ar^eeia
General Insurance Company of America
1001 4th Avenue
Suite 1700
Seattle, WA9are4

KNOW ALL BY THESE PRESENTS:

That SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF AMERICA, each a

Washington corporation, does each hereby appoint . . .

ES. ALBRECHT, JR.;TRACY ASTON; TOM BRANIGAN; K.D. CONRAD; ASHRAF ELMASRY; SIMONE GERHARD;
JOYCE HERRIN; MICHAEL R. MAYBERRY; C.K NAKAMURA7 MARIA PENA; WILLIAM A. SAOLER; EDWARD C.
SPECiOR; MARINA TAPIA; LISA L.THORNTON; BRENDA WONG; NOEMI QUIROZ; B. ALEMAN; Los Angeles, CA

its true and Iawfui attomeY(s}in-faci, with full authodty to execute on ils behaff fidelity and surety bonds or undertakirgsand other

documents of a simllar character issued in the course of fls business, anti to bind the respecliveoompany thereby.

IN WITNESS WNEREOF, SAFECO INSURANCE COMPANYOF AMERICA and GENERAL INSURANCE COMPANY OF

AMERICAhave each executed and attested these pnesents

21st March
this day of ^

ptx* R,kjj

2009

DxterR Legg Secretary ..TimothyA. Mikolajew,k6 Vice P_resitlent .
CERTIFICATE

Extract fmmlhe By-t.aws of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA:

'Adicle V, SecOOn 13. - FIDELITY AND SUREfY BONDS ... the President, any Vice President, the Secretary, and any Assistant Vice
President appointed for that purpose by the officer in charge of surety operations, shstl each have authority to appoint indlvidualsas
attomeys-in-faet or under otfier appropriate figes wlth authority to execute on behalf of the company fidelity and surety bonds antl
other documents of similar character issuedby the company in the caurse of Its busidess:.. On anyinstrument making or evidencing
such appointment, the signatures may be affixed by facsimile. On any instrument conferring such authodry or an any bond dr
undertakingo(the company, theseal, or a facsimile thereof, may be Impressed oraffixed or in any other manner reproduced;
provided, however, that the seal shall notbe necessary td the vafaLty of any such inslrumem or undertaking.'

Extract from a Resolution of the Board of Directors of SAFECO INSURANCE COMPANY OF AMERICA
antlofGENERALINSURANCECOMPANYOFAMERICAadoptedJuly29,1970.

"On any certificate executed by the Secretary or an assistant secretary of the Company setting out,
(I) The pmvisions of fWide V. Section 13 of the By-t.aws, and
(ii) A cupyofthepower-uf-sttomeyaPPoinknerit,executedpursuantthemto,and
(iii) Cerfdjring that said power^pf-aftomey appointment is in fuil force and effect,

the signakne of rhe sedlrying otfmr may be by facsimile, and the seal of the Conrpeny may be a facsimile thereof."

I;Dexter R. Legg . Secretary of SAFECO INSURANCE COMPANY OF AMERICA and of GENERAL INSURANCE COMPANY
OF AMERICA, do hereby cerBfy gtat the foregdng exlracts of the ByLa.as and of a Resolution of the Board of Direclors of tnese
obrporations, and of a Power of Attorney issued pursuant thereto, are true and oarect, and that both the By-Laws, the Resolutionand the

Power of Attontey are still In fuli fonie and effect.

IN WITNESS WHEREOF, I have hereuntosetmy hahd and aftixedlhe facsimite seal of saidcorporation

this 6th dayof Sanuary • 2010

Dexter P. Legg, Secretary

WEBPDF
S-0974NS 3/09 . . .



RIDER

To be attached to and form part of:

Bond Number 6545535
Dated 2/21/2008

Issued by the SAFECO INSURANCE COMPANY OF AMERICA
In the amount of $1,000,000.00

On behalf of ADVANCED MANAGEMENT TECHNOLOGY, INC.

(Principal)

And in favor of INNOVATIVE TECHNOLOGIES CORPORATION

(Obligee)

Now therefore, it is agreed that in consideration of the premium charged, the attached bond shall
be amended as follows:

The penal sum of the bond shall beamended:

FROM: One Million and 00/100ths ($1,000,000.00)

TO: Thirteen Million Four Hundred Thousand and 00/100ths ($13,400,000.00)

It is further understood and agreed that all other terms and conditions of this bond shall remain

unchanged.

This Rider is to be Effective this 1 Ith day of January, 2010.

Signed, Sealed & Dated this 6th day of January, 2010.

ADVANCED MANAGEMENT TECHNOLOGY. INC.

By:. I
(Principal) RichkrdA. Lemmon, V.P. and Secretary

SAFECO INSURANCE COMPANY OF AMERICA
(Surety)

Br.
=Mi`chae R^vfay^rry^ltto^rn -y--



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of Los Angeles

On January 6, 2010 before me, B. Wong, Notary Public, personally
appeared Michael R. Mavberry who proved to me on the basis of
satisfactory evidence to be the person(-s) whose nameEs) is/are subscribed
to the within instrument and acknowledged to me that he/she/they executed
the same in his/heF44;eir authorized capacity(ies), and that by his/herlthe+r
signature(s.) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of
California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

i woNc
c^mn*an s 1683M

Noloy w,ewe - camomio
w. nnge^w ca,;,i,, -

MY COMm. EXpkea JW 24.2014



KNOW ALL BY THESE PRESENTS:

Safeco Insurence CoinpenY of Amedca
Geriernl Insurance Cumpany ef America
1001 4th Avenue
Suite 1700
SeatBe, WA 98154

No. 6843

That SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF AMERICA; each a
Washingtou corpoiation, does each hereby appoint

E.S: ALBRECHT, JR.; TRACY ASTON; TOM BRANIGAN; K.D. CONRAD; ASHRAF ELNIASRY; SIMONE GERHARDJ
JOYCE HERRIN; MICHAEL R. MAYBERRY; C.K. NAKAMURA; MARIA PENA; WILLIAM A. SADLER; EDWARD C.
SPECTOR7 MARINA TAPIA; LISA L. THORNTON; BRENDA WONG; NOEMI QUIROZ;B. ALEMAN; Los Angeles, CA

its true and lawful attomey(s)-in-fact, with fu8 authortry to execute on Bs behalf fidelity and surety bonds or undertakings and other
doculn9nts of a similar charader issued In the course of its business, and to bind the respective corhpany thereby.

IN WITNESS WHEREOF, SAPECO INSURANCE COMPANY OF AMERICAand GENERAL INSURANCE COMPANY OF

AMERICA have each executed and attested these presents ' ..

21st. day of March 2009

OexterR Leoa Secretarv TimothyA.MikolaiewsklVicePrasident
CERTIFICATE

Extract fmm the By-Laws of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA:

"ArBcie V, Section 13. - FIDELITY AND SURETY BONDS ... the President, any Vice President, the Secretary; and any Assistant Vice
Presidem appointed for that purpose by the officer in dtarge of surety operations, shall each have auUlority to appoint indMduais as
attumeys-m-fact or under other appropriate titles with authortty to execute on behalf of the company fidelity arld surety bonds and
other documentsof similar character issued by the company in the course of its business... On any instrument making or evldendng
such appointment,the signatures may be affixed by facsimile. On any instrunlent eonferring such authority or on any bond or
undertakingbfthe company, the seal, or a farsimiie thereof, may be impressedar affixed or in any other manner reproduced;
provided, however, that the seal shall not be necessary to thevalidity of any such instlumehtor undertaldng." . . .

Extract from a Resolution of the Board of Diredors of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERALINSURANCE COMPANY OF AMERICA adopted July 28,1970.

"On any certificate executed by the Secretary or an assistant secretary of Ble Company setting out,
(f) The provisions of Aftide V. Sedion 13 of the By-Laws, and
pi) A copy of the powervof-attomey appoinfinent, exeariedpursuant thereto, ahd
(id) Certifying that said powerof-attomey appointment is in full force and effect,

the signatum of the certtfying officer may be by facsimile, and the seal of the Company may be a facsimile thereof."

1, DeMer R. L.egg , Secretary of SAFEGO INSURANCE COMPANY OF AMERICA end of GENERAL INSURANCE COMPANY
OF AMERICA, do hereby cerfify that the foregoing extracts of the By-Laws and of a Resolu8on of the Board of Diredors of these
corporations, and of a Power of Attdrney issued Dursuant thereto, are true and coned, and @iet both the By-Laws, the Resolu8onand the
Power ofAttomey are s611 in full torce and effect.

IN WITNESS WHEREOF,1 have hereunto set my ha6dand afflxedthefacsimile seal of said corporation

6th dayof January - 2010

Dexter R. Legg, 3ecrotary

S-0974IDS 3/09

POWER
OF ATTORNEY

WEB PDF



ELECTRONICALLY FILED
COURT OF COMMONPLEAS
Wednesday, December 07, 2011 10:48:27 AM
CASE NUMEER:2003CV 03674 Docket 10: 16713612
GREGORY A BRUSH
CLERK OF COURTS MONTGOMERY COUNTY OHIO

IN THE MONTGOMERY COUNTY COMMON PLEAS COURT
Civil Division

INNOVATIVE TECHNOLOGIES
CORPORATION,

CASE NO. 03-CV 3674

(Judge Mary Wiseman)

Plaintiff,

v MOTION TO ENTER JUDGMENT
AGAINST SURETY AND ENFORCE

KENTON TRACE TECHNOLOGIES, BOND

LLC, et al.,

Defendants.

Pursuant to the terms of Defendant Advanced Management Technology Inc.'s ("AMTI")

Supersedeas Bond, Appellate Rule 7(B), and O.R.C. § 2505.20, Plaintiff, Innovative

Technologies Corporation ("ITC"), respectfully moves this Court for an Order entering judgment

against Safeco Insurance Company of America ("Safeco"), surety on the Bond posted by AMTI

on January 11, 2010, in the amount of $13,400,000. ITC requests this ordered be issued on

December 13, 2011 and that the Order require Safeco to post the funds with the Clerk for

disbursement to ITC by Wednesday, December 14, 2011. A memorandum in support of this

Motion is attached, and a Proposed Order has been filed simultaneously with this Motion for the

Court's convenience.



Respectfully submitted,

/s/ Michael P. Moloney
James A. Dyer (0006824)
Michael P. Moloney (0014668)
Heather Duffey Welbaum (0071019)
Erin A. Moosbrugger (0086497)
SEBALY SHILLITO + DYER
A Legal Professional Association
1900 Kettering Tower
40 North Main Street

Dayton, Ohio 45423
937-222-2500
937-222-6554 (fax)
jdyer@ssdlaw.com

At'torneys for Plaititiff,
Innovative Technologies Corporation

MEMORANDUM

On the date of this filing, ITC's judgment against AMTI is $14,053,913.00 with the

possibility of an additional $2,025,928 in additional attorrteys' fees and additional interest. The

judgment includes a $1,970,599 compensatory damages award, a $5,832,974 punitive damages

award, an award of $2,941,502 in attorneys' fees,I and $3,308,837 in post-judgment interest.z

Although $653,913 short of covering the entire judgment owed by AMTI to ITC, on January 11,

2010, AMTI posted a Bond in the amount of $13,400,000 to obtain a stay of execution of

judgment from this Court pending the conclusion of AMTI's appeal in this matter.3 Safeco

Insurance Company of America is the signed surety on the Bond, agreeing to liability in the

amount of the bond if AMTI does not pay in full any monies, costs, and damages awarded

I

2

Defendant Advanced Management Technology, Inc.'s Supersedeas Bond, filed January 11, 2010, in the case

Innovative Technologies Corp: v. Kenton Trace Technologies, LLC, no. 2003-CV-3674.

Interest on the amount of damages owed to ITC ($10,745,076) calculated at a rate of 8% from January 22, 2008

until November 28, 2011 totals $3,308,837.
IleferzdairtA-dvatrcedAfarragement-Teclinology,-4ae=sSuper-sedeas-Ben

-2-



against it.4 By the terms of the Bond itself, if AMTI does not pay its judgment owed to ITC

within thirty (30) days of final affirmance by the Court of Appeals, then "judgment in the

appropriate amount may be entered against [Safeco]."5

The Second District Court of Appeals affirmed this Court's judgment against AMTI on

October 28, 2011 6 More than thirty days have passed since the Entry of this affirmation, and

AMTI still has not paid any amount of the judgment owed to ITC, nor has it asked this Court to

extend the current stay of execution by posting an additional bond for an increased amount.

Therefore, it is in accordance with the explicit terms of the Bond currently in place that ITC

moves the Court for an-0rder entering immediate judgment against Safeco in the amount of

$13,400,000.

An immediate judgment against Safeco is supported by Ohio statutory and case law.

Appellate Rule 7(B), which governs proceedings against sureties, provides:

If security is given in the form of a bond . . ., each surety submits
himself or herself to the jurisdiction of the trial court and
irrevocably appoints the clerk of the trial court as the surety's
agent upon whom any process affecting the surety's liability on the
bond ... may be served. Subject to the limits of monetary
jurisdiction, this liability may be enforced on motion in the trial
court without the necessity of an independent action.

Ohio courts have interpreted App. Rule 7(B) to mean that a surety's liability on a supersedeas

bond is "immediate and direct."7 Therefore, upon motion by a plaintiff-creditor, although the

clerk must send notice to the surety that such motion has been filed, "the courts of Ohio have

`express legislative authority' to render summary judgment against a surety."8

Id.
Id. at 2.

6 See the Opinion and the Final Entry, both filed on the 28`h day of October, 2011, in the case I>rnovative

Technologies Corporation v. Advanced Management Technology, Inc., no. CA23819.

Bowen & Associates Inc. v. 1200 West Ninth Street Ltd. Partnership (Cuyahoga Cty. 1995), 107 Ohio App.3d

750, 753, 669 N.E.2d 500.
`Lomasz&UettletorrC-o-vWarren-(6eaagaCty.-1-990)-,1900-Vv'-L-A34-38at*4-.- . . .
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To conclude, because the very terms of the Bond provide that judgment can be entered

against Safeco thirty days after the Appellate Court's final affirmance of the judgment if AMTI

has failed to pay, and because such immediate judgment is supported by both Ohio statutory and

case law, ITC respectfully requests that this Court en'ter judgment against Safeco in the amount

of $13,400,000.00 on December 13, 2011. Further, in order for ITC to execute this judgment,

ITC respectfully requests that this Court Order Safeco to post $13,400,000.00 with the Clerk for

subsequent disbursement to ITC by Wednesday, December 14, 2011.

Respectfully submitted,

/s/ Michael P. Moloney
James A. Dyer (0006824)
Michael P. Moloney (0014668)
Heather Duffey Welbaum (0071019)
Erin A. Moosbrugger (0086497)
SEBALY SHILLITO + DYER
A Legal Professional Association
1900 Kettering Tower
40 North Main Street
Dayton, Ohio 45423-1013

937-222-2500
937-222=6554(fax)
jdyer@ssdlaw.com
Attorneys for Plaintiff,
Innovative Technologies Corporation



CERTIFICATE OF SERVICE

My office electronically filed the foregoing on December 7, 2011 using the Court's
Electronic Filing System, which will serve a copy to the following who are listed on the Court's
Electronic Mail Notice:

Brian S. Sullivan, Esq.
DINSMORE & SHOHL LLP
255 East Fifth Street, Ste. 1900
Cincinnati, OH 45202-4720
Attorneys for Defendant Advanced
Management Technologies, Inc.

David C. Greer, Esq.
BIESER; GREER & LANDIS
400 National City Center
6 North Main Street
Dayton, OH 45402
Attorneys for Defendant Advanced
Management Technologies, Inc.

/s/ Michael P. Moloney
Michael P. Moloney

1436440.1

-5-



IN THE MONTGOMERY COUNTY COMMON PLEAS COURT
Civil Division

INNOVATIVE TECHNOLOGIES
CORPORATION,

CASE NO. 03-CV 3674

(Judge Mary Wiseman)

Plaintiff,

V. ORDER GRANTING ITC'S MOTION
TO ENTER JUDGMENT AGAINST

KENTON TRACE TECHNOLOGIES, SURETY AND ENFORCE BOND
LLC, et al.,

Defendants.

This matter came before the Court on Plaintiff Innovative Technologies Corporation's

("ITC") Motion to Enter Judgment Against Surety and Enforce Bond. ITC seeks to have this

Court enter judgment against Safeco Insurance Company of America ("Safeco"), surety on the

supersedeas bond posted by Defendant Advanced Management Technology Inc. ("AMTI"), in

the amount of $13,400,000.00. ITC also seeks to have the Court order Safeco to post

$13,400,000.00 with the Clerk by December 14, 2011.

After review of the Motion, the Court finds the Motion to be well-taken, and it is hereby

GRANTED. Pursuant to App. Rule 7(B) and the terms of AMTI's Supersedeas Bond, it is

ORDERED, AJUDGED AND DECREED that Safeco Insurance Company of America is liable

to Plaintiff Innovative Technologies Corp. in the amount of $13,400,000.00. It is further

ORDERED that Safeco post $13,400,000.00 with the Clerk by December 14, 2011, for

subsequent disbursement to Plaintiff ITC.



DONE and ORDERED in Dayton, Ohio, this day of December, 2011.

JUDGE MARY WISEMAN

Copies to:

James A. Dyer, Esq. and Michael P. Moloney, Esq., SEBALY SHILLITO + DYER, A Legal
Professional Association, 1900 Kettering Tower, 40 North Main Street, Dayton, OH 45423-

1013, Attorneys for Plaintiff

Montgomery County Clerk of Courts, 41 N. Perry Street, Dayton, Ohio 45422-2150, Agent for

Surety Safeco Insurance Company ofAmerica; .

Brian S. Sullivan, Esq., DINSMORE & SHOHL LLP, 255 East Fifth Street, Suite 1900,

Cincinnati, Ohio 45202-4720, Attorneys for Defendant Advanced Management Technologies,

Inc.;

David C. Greer, Esq., BIESER, GREER & LANDIS, 400 National City Center, 6 N. Main

Street, Dayton, OH 45402, Attorneys for Defendant Advanced Management Technologies, Inc.

1436543.1
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