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MOTION OF APPELLANT ADVANCED MANAGEMENT TECHNOLOGY, INC, |
TO STAY ENFORCEMENT OF JUDGMENT PENDING APPEAL

Pursuant to S.Ct, Prac. R. 14.4, Defeﬁdahtw-Appellant Advanced Management Technology,
Inc. (“AMTT”) hereby respectful.ly moves the Court t.o.stay the decision of the Second Distriét
Court of .Appeals afﬁrmiﬁg the trial court’s judgment in this matter, and thereby stay exeCution.
of the judgment, pen‘ding this Court’s é’onsidé'ra’tion _of AMTI’s Merhoranduim in Support éf
Jurisdiction and pendiﬂg this Court’s consideration of fhe_ merits of AMTI’s appeal. A copy of
the Second District’s Opinion is attached as Ekhibit A. .".l“he trial court already has stayed all
execution Qf the jﬁdg‘fnent u’n’til'aﬂ appeals are finalized, and the judgmient is secured b‘y a$13.4
million bond, but ITC has méved the tf_ial court to enforce the judgment ag‘ainst the bond Surety
to'ﬁorrow. Now that this Court has jurisdiction over the matter, Ls;ée, eg., State ex rel, 'Electf_onic ‘
Cla_ssroom of Tomorrow v. Cuyah?)ga County Court of Common Pleas (2011), 129 Ohio St.3d 30,
201 I;Ohi0-626, 913, AMTI respéctfully requests that it contiriue the stay of enforcement of the |
ju.d'gfrient while it considers AMTD’s appeal.’ |

- As set-forth in deta"ﬂ in AMTTI’s cohcurrently filed Memorandum in Support Q‘f

Jﬁrisdiction, this ca$§: arises from an award of approximzitely $1.9 million in compensatory
damages, $5.8 million in punitive damages, and $2.9 million in attorneys’ fees, plus post-:
judgment interest, after a jury found that AMTI. tbr_tio.usly interfered with ITC’s contraétual
. relaﬁonship with the Air Force. In its appeal in the Secoﬁd District and jurisd.i_c.:tional
memorandum to this Court, AMTT has challenged the jury’s verdict and all of these daimages on

grounds of lack of proximate cause, improperly calculated compensatory damages,

I AMTI likewise is filing a response to ITC’s motion in the trial court notifying the trial
court of this Motion and the continued appeal in this action. '
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unconstitutionally and otherwise unlawfully excessive punitive damages, and improperly:
awarded attorneys fees, among other grounds.
After the trial court awarded these damages, on January 12, 2010, it granted AMTI"s

motion for a stay of execution “pending the conclusion of the appeals in this matter, until such
. further order of this Court.” (Jan. 12, 2010 Order, attached as Exhibit B.) “The stay was
conditioned upon the posting of a $13.4 million bond by AMTI, which AMTI posted on January
11, 2010. (A copy of the bond is attached as Exhibit C.) Based on the language of the trial
court’s order, the stay should remain in effect until the appeals process is concluded, which -
includes any appeal to-the Supreme Court of Ohio. See generally 1994-N1 Ohio Associates, LP
v. Planet Earth Entertainment, Inc. (1995), 108 Ohio App.3d 383, 386-387 (for pﬁrpos’es of Ghio
“App.R. 7(a), “pending appeal” includes “the time before an appeal is filed with a higher court so
long as the matter remains potentially subject to review”).

- Nonetheless, last Wednesday (December 7, 2011), ITC filed a motion in the trial court
(attached as Exhibit D) asking the trial court to enforce the judgment against the bond Surety
iomorrow (December 13, 2011), based on the bond’s language that “judgment in the appropriate

- amount may be entered against this Surety hereon” if the judgment “is not paid within thirty (30)

days of final affirmance.” (Ex. C at 2.) The bond’s operative language reads:
NOW THEREFORE, this bond shall be void if Appellant AMTI |
abides by and performs any eventual order and judgment of the
Appellate Court, and pays in full any monies, costs and damages
which may be required of or awarded against AMTI upon the final
determination of said appeal. On the other hand, if such judgment
is for the payment of money and if said judgment is not paid within
thirty (30) days of final affirmance, then this obligation shall be
and remain in full force and virtue in law, and judgment in the
appropriate amount may be entered against this Surety hereon,

subject to further stay of execution that may be ordered pending
further appeal. o




(Id.) ITC argues in its trial-;:ourt motion that because 30 days.have passed since the Second
District affirmed the trial court’s judgment on October 28, 2011, the bond is now immediately
é_nforceable against the Surety. (See Ex. D at 3.) Howévér, tﬁe January 12, 2010 order makesl
cleaf thét the triél court “extend|ed] the stay of all execution or any other proceeding& to enforce
the Cotu-t’s Ordgrs and Judgment Entries . . . pending the conclusion of thé dppeals in this matter,
until such further order of this Court.” Tﬁat stay of “all execution” and of “any other
p_rQ.ceedings” to enforce jﬁdgment does not expire with the Second District’s own affirmance, but
co‘ntinues-zit_ least until this Court denies jurisdicﬁoh or a.fﬁnns the judgmént on th‘;i: merits. |
- Moreover, the bond’s own léngu-age eStablish;cs.th‘at it is not enfdrceabl.e against the Surety -
 unless AMTI does ot pay the judgment within 30 days of “final affirmance” (Ex. C at 2
. (em‘phasis added)), which clearly is still peﬁding now .tl.lat' AMTI’srjuﬁsdictio'nal memorandum
| has been filed in this Court. |

Indeed, despite ITC’s argument based on the 30-dz}y language in the bond, counsel for
- ITC asked the court to wait to enforce the judgment until 46 ‘days after the: Second District’s
affitmance, i.¢., the day'aftef the deadline for AMTI to seek jurisdictional review in this 'C‘ourt.,
(See Ex. D at 4, asking the court to enter judgment tomorrow, December. 13, .201 1 (the 46th day
after the Second District’s afﬁrmaﬁce).) This is consistent with a staf of any enforcement until
after the appeal of the judgment has full_y‘ run its course, including any request to. this Court fo
accept jurisdiction and any merits cons_idefation by this Court. To be sure, when ITC filed its
motion last Wednesday to enforce the judgment, AMTI’s jurisdict'ional merhofa‘ndum had yetto
be filed in this Court. But now that the jurisdictional memorandum has been filed concﬁrrently

- with this motion, there can be no doubt that the appeal of the trial court’s judgment continues,




that no “final affirmance” has océmjréd, and that the stay ol enforcement of the judgment _shoul.d
continﬁé. ‘ |
What is more, now that AMTI has pjerfe‘ctg:d ifs appeal With_ this Court, the ﬁial couft _
lacks jﬁrisdiction to grant ITC s motion until.this appeal has been resolved. Electronic
Classroom, 129 Ohio St.3d 30, 2011-Ohio-626, at 4 13 (holding that once éppéal is pé‘rfected,
trial court’s lacks jurisdiction over matters _inconsiste'nt with_- revieWing court’s juriédicﬁon).'
| © CONCLUSION
For the reasons stated .above, AMTI res..pecl:.tfully m(_).ve"s thisl_co_urt to enfer a stay of the
~lower _courts’ decisions in this case, pursliant to 8.Ct. Prac. R. 14.4 pending consideration of
AMTT’s jurisdictional memorandum and the merits of AMTI’s appeal. |

Dated: December .12, 2011 - Respectfully éubmitted,

Chad Q. Readler, /
Chad A. Readler® (0068394) .3
*Counsel of Record

Erik J. Clark (0078732)

“Kenneth M. Grose (0084305)
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO'
INNOVATIVE TECHNOLOGIES

CORPORATION
Plaintiff-Appellee/ o CA. CASE NO. 23819
Cross-Appellant ' _ -
. | - | : T.C. NO. 2003CV3674
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..........

OPINION

Rendered on ‘fhe 28" dayof _Qctober ,2011.

JAMES A. DYER, Atty. Reqg. No. 0006824 and MICHAEL P. MOLONEY, Atty. Reg. No.
10014668 and HEATHER DUFFEY WELBAUM, Atty. Reg. No. 0071019 and CATHARINE
D. KIDD, Atty. Reg No. 0085427, 1900 Kettering Tower, 40 N. Main Street, Dayton, Qhio
45423

Attorneys  for PIalntxff-Appe!!ee!Cross~Appeiiant Innovat;ve Technoiogles
Corporation '

BRAD S. SULLIVAN, Atty. Reg. No. 0040219 Chemed Center, Suite 1900, 255 East Fifth
Street, Cincinnati, Ohio 45202

and

THE COURT OF APPEALS OF QHIOQ
SECOND APPELLATE BRISTRICT




b/

‘Vﬁ'ﬁ

2

“DAVID C. GREER, Atty. Reg. No. 0009090, 400 National City Center, 6 N. Main Street,

Dayton, Ohio 45402
Attorrieys for Defendant-Appeliant/Cross-Appellee Advanced Management -
Technology, Inc.

...........

'DONOVAN, J.

Defendant-appeliantioross-appeliee Advanced Management Technology, Inc.

W (hereinafter “AMTI") appeal “'rr'a"ul"tipl.e judgments of the Montgomery COur_\'ty.Court of

' Common Pleas, General Division, overruling two motions for summary judgment, a motion

for judgment notwithstanding the verdict ("JNOV"), and a motion for a new trial rendered

in the civil suit brought against them by plaintiff-appellee/cross-appéllant Innovative

 Technologies Corporation (hereinafter “TC?). AMT! also appeals the trial court's decision

- that conditionally granted its miotion for remittitur of both the cdmper‘a'satory and punitive

damageg awarded by the jury. .E..a'stly, AMTI _a'ppealé the tiial court's decision granting
attorney’s fees to ITC. | |

inits cross-appeal, ITC argues that the trial court erred when it conditionally granted
AMTI's motion for remittitur which- reduced the combe‘nsatory damages award from
$5,752,894.00 to $1, 970 599.44, and the punitive damages award from $17,000,000.00
to $5,832,974.34. | o

AMTI filed a timely notice of appeal with this Court on January 5, 2010, ITC filed
a timely notice of cross-appeal on January 15, 2010.

|
Plaintiff-appellee/ cross-appellant ITC is an Ohio-based government contractor that

provides onsite administrative, operational, and consulting services primarily for the

THE COURT OF APPEALS OF OHIO
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Departiment of the Air_Force located at Wright Patterson Air Force Base (hereinafter

- “WPAFB".. From May of 1995 until Augﬁst'31, 2001, ITC was under contract to provide

s’Upp’ort services to the Mobility Systems Program Office (hereinafter “Moi&i’iity SPO”) at
WPAFB, The Mébélit’y.S_PO contract required ITC io provide twenty-two civilian employees
to work a{ WPAFB. The Mobility SPO contract was initially scheduled to be renewed in
May of 2001. |

Defendants-JameS Silcott, Sheila Siicott, and David Nicholas (hereinaﬂefco!'lectiv"ely

referred to as “the individual defendants”) were employees of ITC assigned to work on the

‘Mobility SPO contract at WPAFB, James Silcott was ITC's on-site task manager for the

Mobility SPO, and was describ'ed._ as ITC’s “eyes and ears” for the project at WPAFB.
At the beginning of their emplbyment; the individual d'efe‘ndants were required by
ITC to sign two documents, “An Agreément Covering Conﬁdéntiaiity, Conflict of Interest,
Noncompetition, P'r_opriet'afy Rights, a’ﬁd- Related Matters,” and a “Full-Tire At-Will
Employment Agreement.” Viewed together, the agreements required employees to
maintain the c'onﬁ'den'tia'lity ITC’s trade seér_ets and proprietary information and re!iﬁquish
'sé_lid information upon termination of theif empfoyment. The agreements also restricted
employees of ITC _ffom soliciting business from_ ITC's current client base or any potential
clients who were being éctively courted for business purposes for a period of six months
after termination. The agreements brdhibite_d employees from engaging in bus.ine'ss
activities which competed with ITC, as well as requ%riﬁg the written consent of ITC in order

to hire away any ITC employees. Lastly, the agreements prohibited employees from

‘accepting employment from another contractor competing for work currently being

performed by the employee for ITC.

THE COURT OF APPEALS OF OHIO
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The fhdividuai defendants__ fcrhed defénda_nt bu_si‘néss entity Kent@n Trace
Technologies, L.L.C. (hereinafter * 'W") cn'Aprii 3, 2000, while they were still employed
by ITC. Since KTT had no work history and no emp!ayees‘_ other tﬁan the three individual
defendants, the newiy formed company was_inéiigible to enter a bid for the Mobility SPO
' co‘ntract_. In order to gain the necessary credentials, Jamés- Silcott secretly approached |

representatives from éef'en‘dant-appe!lanticross-appefiee AMTI, a large, pu‘bliCle held,
government contracfing' firm based in Washingtoh_, D.C. AMTI irhmed-iétely e‘xp‘resée'd
interest in . Silcott's pfepGS'al as it had been attempting, albeit unsﬁéces's-fu"ily, to win
government contracts at WPAFB. |
In Septem’bér of 2000, KTT and AMTI entered into a "teaming ag'reeme_nt” iﬁ order -
to submit a bid against ITC for the Mobility SPO contract. James Silcoft-prdniised that he
could bersua'de the incumbent employees currently working for ITC to Ie‘éVe and come
work for KTT. In return, .AMTI' promised that it would employ KTT as its subcontractor once
it received the Mobility SPO contract. Both AMTI and KTT believed their plan would be
successful because the Air Force would be abie to retain the incurnbent work forge for t’hé
Mobility SPO contract. KTT and.AMTE utilized lTC'slproprEetary.sa!ary information and
‘incumbent employee information in order to prepare a bid for the contract.
On Jénuairy 30, 2001, KTT was granted a General Services Administration
(hereinafter “GSA”) s¢hedule which permitted it to bid on various government contracts at
WPAFB, including the Mobility SPO contract held by ITC. tnh March of 20b1 , AMTI helped
KTT acquire the necessary security clearance for employment at WPAFB. On April 26,.
2001, Silcott informed AMTI that KTT intended to submit a bid for the Mdbifity SPO

contract and that KTT looked forward to working with AMT! in the future. On May 3, 2001,

THE COURT OF APPEALS OF OHIO
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the individual defendants resigned from their employment at ITC. On May 4, 2001, the -
GSA formally announced that ITC, KTT, AMTI, and H.J. Ford would receive a Request for

Proposal (hereinafter "RFP”) for the renewal of the Mobility SPO contract. AnRFP is a

~ mechanism which provides a contractor with permission to submit.a bid on a government

'contra‘ct.s'et fbr renewal. AIth‘o‘nugh AMT!land H.J. Ford received RFPs for the Mobility SPO
contract, both companies abstai'ned from bidding and did not submit proposals. As part
of its bld proposal, KTT attached employee resume authorization forms from severa‘i iTC
employees who were already working for ITC on the Mobility SPO contract,

Upon becoming aware of the actions taken by KTT, ITC filed a complaint (2001 CV

2521) against KTT, as well as a motion for a temporary restraining order and preliminary

| injunction in order to enjoin KTT from c_o‘mpetihg_for the Mobility SPO contract. Following

hearirigs held on May 30, 2001, and June 4, 2001, the trial court issued a written decision

~on June 21, 2001, in which it held that ITC’'s employment é‘g"reerhents signed by the

individual defendants were enforceable and that the Silcotts and Nicholas had breached

* them. Specifically, the trial court held that the individual defendants, while employed by

ITC and for six months after their employfneat had been terminated, could not compete
with ITC fora service that ITC was p‘rovidiﬂg or héd a contract to provide. Additionally, the
court held that once [TC’s Mobility SPO contract with WPAFB expired, the employment
ag‘feemenfs no lehger operated to prevent the individua!l defendants or other incumbent
employees from going to work for a new contractor while performing the same jéb. Thus,
K’TT_ was denied permission to bid on the Mobility SPO contract, and ITC received an
extension on its contract with the Aif Force until August 31, 2001.

In fight of the events surrounding the May 2001 bid; officials at WPAFB decided to

THE COURT OF APPEALS OF OHIO
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issue a'sécond RFP in August of 2(501. Since KTT was enjoined fro‘m.submittin'g a bid for
.thé August 2001 RFP, AMT! ég‘éin offered to hire the company as a subcontractor if KTT
prom?'se'd to provide the incumbent em‘plo‘fé:es from ITC, and KTT agreed. AMTI metwith - |
the ITC 'in'cqrﬁbent' emplcfnyeés and obtained their pledge to work for the KTT/AMT] team
as early as July of 2001, In August of 2001 AMTI, along with four other contractors
{(including iTC),.submitted bids for the Mobility SPO contract, Testimony adduced at the
trial established that AMTI ﬁtilized privileged and confidential proprietary information
provided by the individual defendants, as well as Gth_er incumbent employees from ITC, in
formulating its proposal for the Mobility SPO contract.

- AMTI submitted its bid to WPAFB on August 22, 2001. O‘n: Au@gt 28,2001, the Air
Force awarded the Mobility SPO contract to AMTI. Along with the three individual
defendants, nineteen former er‘ﬁployaes of ITC went to work for AMTI after it won the
‘Mobility SPO contract. Ultimately, AMT] was awarded‘tlhe Mobility SPO confract for three
additional option years, _maintaini_ri'g it until May of 2005. During the entire four-year period
in which it held the Mobility SPO contract, AMT! utilized sub‘étantiafiy the same group of
incumbént employees who had previously worked for ITC.

On April 30, 2003, ITC filed a notice of dismissal without prejudice pursuant to Civ.

- R.41(A) in Case No. 2001 CV 2521. Less than a month later, ITC re-filed its complaint

against KTT, the Siicqtts and Nicholas, as well as adding AMTI as a defendant in the
litigation after Ieamin-g of the defendants’ conspiracy. On June 22, 2004, ITC filed a motion
for partial summary judgment. KTT and the individual defendants filed a joint motion to
dismiss and moﬁorz in opposition to ITC's motion for partial sumniaryjudgm'ent on July 26,

2004. On February 15, 2005, the trial court issued a decision overruling KTT's joint motion
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io.dismiss. In tﬁe same'd.ecisidn, the trial court éﬁerruled'iﬁ péﬁ and éusiained ‘in ﬁ'ar‘t
I’TC;s-mction for partial summary judgment. Speciﬁcally, the court held that as a matter of
- law, the individual defendants violated their employment agreerments with ITC and were
faithi'éss servants. The trial court aiso held that it could not determine, as a matter of law,
whether KTT misappropriated trade secrets from ITC because 'ger'zuine issues existed |
_rég'ardén'g whet‘h‘ef the information which ITC sought to protect conét'rtﬁted trade secrets
under Ohio law. Laéﬂy, the court held that genuine issues existed fegarding iTC’s claim
foi- ’t‘ortioﬁs interference against all of the defendants. o |

" OnNovember 4, 2005, ITC filed an amended complaint aéainst-AMTl, KTT, and the
individual defendants in which it made thé fo.llo\'ﬁring claims: Count |, breach of contract and |
enforcement of restrictive covenants against the individual defendants: Count I,
| 'misappropriation of tréde secrets a‘gaihst all defendants; Count lli, disgorgement of
com pensation by f'aith!ess servants against the individual d'efiendants; Count IV, breach of
contract for award of attorney’s fees against the individual defendants; Count V, tortious
interference with contracts and business relationships against all defendénts; Count VI,
tortious .Enteﬁﬁerence with prospective economic advantage against all defen‘daﬁts; Count
VH, breach of fiduciary duty against the individu’-a_l defendants; Count VIII, civif conspiracy
 against AMTI; and Count IX, unjust enrichment against AMTI.
| ITC filed a motion for partial summary judgment on its claims for misappropriation
and tortious interfe rence with contracts against AMTI on April 4, 2006. AMTI filed a motion
for summary judgment against ITC on the same day. In its motion, AMTI argued that ITC
cannotprove as a mattér of law that AMTI proximately caused ITC to lose the Mohbility SPO

contract, In a decision filed on July 13, 2008, the trial court overruled both narties’ motions.

THE COURT OF APPEALS OF OHIO
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On November 22, 20(56, AMT! filed amotion for partial summary judgment in which
it again a:rgued that ITC could not prove that the actions taken by AMTI proximately caused |
ITC to lose the MObiIify SPO contract. The trial court overruled AMTI's mation in a written
decision filed on March 5, 2007. The court found that genuine issues of material fact
axisted regarding whether ITC would have retained the‘-Mdbility SPO contract “but for" the
actions of AMTI, | | |

We note that shortly befdre the trial began in' December of 2007, the trial court
issued a dé’ciSEon which limited ITC to introducing evidence of lost profits from only the
base y_eé‘r of the Mobility SPO contract. Thus, ITC was barred from iritr‘odd_t":iﬁg evidence
of lost profits fr‘orn'any of the three subsequent option years sincé the trial éourt found such
evidence to be specuiaﬁve insofar as the Air Force had the soie"discretion t‘d either renew

or decline to renew the Mobility SPO contract with the winning bidder after the base year

~ expired. We alsa note that the compensatory damages portion of the trial was bifurcated

from the p‘uniﬁve damages portion.

T_ﬁe é:omp'ens‘a'tcry damages portion of the jury trial began on Qec’;‘e_mbér 10, 2007.
AMTI moved for a directed verdict both at the close of ITC's case, as well as at the close
of all of the evidence. The trial court overruled both motions for directed verdict. After a
ten-day trial, the jury 'rendered a verdict finding AMTI, KTT, and the individual defendants

liable for ITC’s damages. The jury subsequently awarded TC $752;894.00 against AMTI

for misaphropriation of trade secrets; $4,000,000.00 against AMTI for tortious interference

with 1TC’s contracts with its employeés; and $1,000,000.00 against AMTI for civ'il

conspiracy for an aggregate total of $5,752,894.00 in compensatory damages against

AMT!. KTT was found liable for $471,744.00 for miséppropri:atimn of tradeé secrets against

THE COURT OF APPEALS OF OHIO
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ITC. With respect to the individual defendants, the jury awarded [TC the wages and

benefits it had paid themwhile they were illegally conspiring with AMTI, to wit: $128,161.40
to Ja‘rﬁes Silcoft: $32,928.66 to Sheila-Siléott; and $90,127.38 to David Nicholas. AMTi.
moved for judgmént notwithstanding the verdict on December 31, 2d07, prior to the
beginning of ITC’s case on punitive damages. The trial court-overruled AMTI's motion for

JNOV on January 3, 2008. After the punitive damages p'bl'tior'; of the trial, AMTI was found

 liable for $17,000,000.00 in punitive damages. The jury also found AMTI liable for TC's

|l attomey’s fees in this litigation.

On February 4, 2008, AMT! filed a motion for JNQV, a motion for a new trial, and |

~an alternative motion for vacatur or remittitur of the compensatory and punitive damages
~awards. In a thorough decision filed on July 10, 2008, the trial court overruled AMTI's

* 'motion for JNOV and motion for new trial. However, the trial court granted AMTI's motion

for remittitur as to both the compensatory and punitive damages awarded by the jury,
which reduced tﬁe compensatory démageé award from $5,752,894.00 to $1,970,599.44, |
and the punitive damages award frbm-$17,000,000.00 to $'5,'8_32-,974.34. |
.A three-cia‘y hearing on aﬁorney’s fees was held during late ?ebruary and early
March of 2009. In a written decision filed on December 11, 2009. the trial court awarded
ITC $2,941,502.31 in attorney's fees, but denied ITC’s motion for prejudgment interest,
The instant appéal of AMTI and cross-appeal of ITC are now properly before us.
| n .
| Because they are interrelatéd, AMT’s first, second, and third assignments of error
will be diécussed 'toéether as follows: |

“THE TRIAL COURT ERRED IN DENYING AMT!'S MOTIONS FOR SUMMARY
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JUDGMENT BECAUSE ITC FAILED TO DEMONSTRATE A GENUINE ISSUE OF

MATERIAL FACT THAT AMTI WAS THE PROXIMATE CAUSE OF ITC NOT WINNING

 THE AUGUST 2001 MOBILITY SPO CONTRACT.”

“THE TRIAL COURT ERRED IN-DENYING AMTI'S MOTION FOR A DIRECTED

VERDICT ON ALL CLAIMS BECAUSE ITC PRODUCED NO EVIDENCE ON THE
_ ESSENTIAL ELEMENT OF CAUSATION.”

“THE TRIAL COURT ERRED IN DENYING AMTI’S MOTIONS FOR JNOV ON ALL
CLAIMS BECAUSE A REASONABLE JURY COULD NOT CONCLUDE THAT ITC
PROVED CAUSATION." |

A. Motions for Sumfﬁary Judgement

In its first assignmenit, AMTI contends that the trial court erred by overruling its two

fnotiors for summary judgment. Specifically, AMT! argues that ITC failed in its burden of

coming forward with evidence which demonstrated the existence of a génui'ne issue
regarding whether AMTI proximately caused the &amages sustained by ITC when it lost
the bid for the Mobility SPO contract. AMTI claims that ITC finished behind three other
competitors in the bidding for the Mobility SPO contract in August of 2001. Specifically,

AMTI asserts that evidence of the Air Force's ranking of the candidates established that.

| ITC would not have won the Mobility SPO contract even if AMTI had r‘abt interfered with

ITC's iﬁcumbe‘nt employees. Thus, _AMTI argues that ITC cannot prove, as a matter of law,
that AMTI proximately caused it damages. '

ITC argues that conflicting evidence existed at the time the motions for summary
judgment were ﬁ_led regarding whether ITC stood behind any of the other competitors in

the rankihg for the bids for the Mobility SPO contract. More importantly, ITC asserts that
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the Air Force’s main concern in aceepting a bid for the August 2001 Mobility SPO contract

was that it keep the incumbent 'e'mployf'ees in place to perfoi'm the contract. ITC further

asserts that the only reason that AMT] won the contract was because it promised the Air

* Force that it could provide ITC's incumbent workforce. Throughout the course of the

litigation, ITC has consisténtly maintained that itwould have won the Mobility SPO centract
but for AMTI's tortious interference \&Eth ITC's incumbent workforce.
| | Standard o..f Review
An appellate court reviews an award' of su-mmafyjudgme nt de novo. Grafton v, Ohio
Edison Co. (1996), 77 Ohio St.3d 102, 105. We apply the same standard as the trial éourt,
viewing the facts iﬁ fhe casein alight moét favorable to the non-moving party and resolving
any doubt in favor of the non-moving party. wb_ck v. Stowe-Woodward Co. (1883), 13 Ohio
App3d7,12. . |
Pursuant to Civil Rule 856(C), summafy judgment is proper if:
) Né genuine _issue ‘as to any material fact remains to be litigated; (2) the msvi'ng_

party is entitied to judgment as a matter of law: and (3) it appears from the evidence that

. reasonable minds can come to but one conclusion, and viewing such evidence most

strongly in favor of the party against whom the motion for summary judgm'ent is made, that

~ conclusion is a‘_d_ve‘rSe to that party.” Temple v. Wean United, inc. (1977), 50 Ohio St.2d

317, 327. To prevail on a motion for sufnmary judgment, the party moving for summary
judgment must be able to point to evidehtiary m‘ateriais that show that there is no genuine
issue as to any material fact, and that the moving party is entitied to judgm‘ent_ as a matter
of an. Dreshér v. Burt (1996), 75 .Ohio St.3d 280, 293. The non-moving party must then

present evidence that some issue of material fact remains for the trial court to resolve. Jd.
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“Causéﬁon” refers to the cause. and effec’t rélationShip between tortious conduct and
a loss that must exist before liability for that loss may be imposed. Dobran v. Franciscan |
Med. Ctr., 149 Ohio App. 3d 455, 459, 2002-Ohio-5378. While difficult to define, “proximate
'causje" is genefélly established “‘where an original act is wrongful or ne‘gligen{ and, in a

natural and continuous sequence, produces a result [that] would not have taken place

withouit the act.” Strother v. Hutchinson (1981), 67 Ohio St.2d 282, 287. It is also well

settled that because the issue of proximate cause is not open to speculation, conjecture

- as to whether the breach of duty caused the particular damage is not sufficient as a matter’

of law. See Townsley v. Cincinnati Gardens, Inc. (1874), 39 Ohio App.2d 5, 8. Further, a
piaintiff 'mu"st establish proximate cause by a prepdndera‘nce ofthe e_videncé. See Littleton
v. Good Samaritan Hosp. & Health Cir. (1988), 3 Ohio St.3d 86, 92.

Inits merit brief, AMTI relies on two cases which it rnaintain support its contention
that .ITC failed to establish that it would have won the 'Mdbility SPO but for the conduct of
AMTL In Coétéra's v. Dunnerstick, Lorain App. No. 04CA008453, 2004-Ohio-6266, a
teacheremployed by Cle‘awiéw schooldistrict sought emp‘loymerit with a competing school

district. ld. The Clearview superintendent contacted the superintendent from the

~competing district and informed him that the teacher was already employed by Clearview

and theréfur‘e, unavailable for other employment. id. The teacher brou:‘ght suit against -
Clearview; alleging tortious interference with a business opportunity. Id.

The appellate court held that the_ trial court erred when it failed to grant Clearview's
métion for directed verdict because the teacher failed to produce any evidence, other than

her own testimony, that she would have been awarded the new teaching position but for

| the Clearview suparintendent's decision to contact the superintendent from the other
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school district. Id. The court specifically found that the teacher's speculative testimony

_regarding how the prospective employer may have reacted to the call from Clearview's

'SUperiritendent was Insufficierit to support the element of proximaté ca(x‘se. id.

In Technology for Energy Corp. v. Scandpower, A/S (C.A. 6, 19:89), 880 F.2d 875,
the Sixth Circuit Court of Appeéis affirmed the district couﬁ’s decision sustaining the
defendants’ motion to dismiss pursuant to Fed.R.Civ.P. 41 findihg that the piainﬁﬁ faE_léd '
to prove that it probably would have been awarded a.con't'ract but fo_rﬂefen‘fc‘féréts_’ wrongful
interference, as required under Caléforn‘ia law. The court concluded that its decision
“prevents. the plaintiff from obtaining a ‘windfall’ in the form of dafnages for interference
w'it'.h a'n' economic o_ppoﬁuraity which it would not have obtained even if the defendant had
done riothing Wrong.‘; Id. |

| Upon review, we conclude that the facts in Costaras and Scandpower are _
diétinguisha’ble from the facts in the instant case. Initially, we npte that the holdings in
Costaras. and Scandpower are distinguis‘habie. In neither case relied upon by AMT!I did
the plaintiffs come farward with convincing evidence which created a genuine issue
reg'ardin'g whether they would have been awarded employment (Costaras) nor a contract
(Scandpower) but for the actions of i’he defendants. Herein, ITC presented sufficient facts
establishing a genuine issue -r'egardi'ng whether the actions of AMTI p:roximate!y caused |
ITC to lose the Mobility SPO contract in August of 2001, A?tho'ugh AMT! presented
evidence that ITC ranked fourth out o‘f five bidders in the competition for the. contract in
Augustof 2001, ITC reli.ed upon the deposition testimony of Fred Whitican, AMTI's Daytoh
Operations Manager, who stated that the continued service of ITC's incumbent employees

was of primary concern to the Air Force when deciding to whom to award the Mobility SPO
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contract after re-competing the contract in August of 2001. While relevant to our inquiry,

 AMITT's list provided .by Lt. Karraker that ranks the August of 2001 bidders is not the

smoking gun which AMTI poitrays to be. The list is simply another piece of evidence to be
taken intg account when determining whether AMT! is liable for ITC's loss of the Mobility
SPO contract in August of 2001. Moreover, we note that the testimony p'rOVided by Lt.

Ka_'rrak;ei‘ was partially undermined by the fact that he submitted two sworn affidavits which

- contain conflicting and contradictory averments. Wé_ also note that !TC presented

evidence that in the absence of KTT's and AMTI's tortious conduct prior to the first bid in
May of 2001, ITC would have been the only entity to submit a bid at that time and would

have been awarded the Mobility SPO contract, thus obviating the need to issue a second

RFP in August of 2001. Accordingly, the trial court did not err when it overruled AMTI's

motions for summary judgment regarding the issue of whether it proximately caused TC

to lose the Mobility SPO contract in August of 2001.

B. Motion for Directed Verdict

As we recently stated in Stephenéon V. U,épe‘r Valley Family Care, Inc., Miami App.
No. 07CA12, 2008-Ohio-2898:

“Motions for a directed verdict during trial and for a judgment notwithstanding the

verdict following trial are authorized by Civ.R. 50(A) and (B), respectively. ‘The test to be

-applied by a trial court in ruling on a motion for judgment notwithstanding the verdict is the

same test to be applied-on a motion for a directed verdict. The eviderice adduced at trial
and the facts established by admissions in the pleadings and in the record must be

construed most strongly in favor of the party against whom the motion is made, and, where

| there is substantial evidence to support his side of the case, upon which reasonable minds
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may reach different conclusions, the motion must be denied. Neither the weight of the

evidence nor the credibility of the witnesses is for the court's determination in ruling upon

either of the _above motions. McNees v. Cincinnati Street Ry. Co, (1949), 152 Ohio St. 269,

'89N.E.2d 138; Ayers v. Woodard (1957), 166 Ohio St. 138, 140 N.E.2d 401; Giv.R. 50(A)

and (B). Posin v. A.B.C. Motor Court Hotel, Inc. (1976), 45 Ohio St.2d 271, 275.”

AMTI argues that it was entitled to a directed verdict because ITC failed to adduce-

any evidence during trial that the Air Force would have awarded it the Mobility SPO in

August of 2001 but for AMT_!’S conduct. ITC, however.,- contends that it did, in 'fact'..prove
that AMTI's tortious conduct proximately caused ITC to lose the contract. Specifically, ITC
ass.efts that AMTI's tortious conduct and conspiracy with KTT and the individual E
'c'iefiandaﬁts_' resulted in the Air Force’s decision to award the Mobility SPO contractto AMTI,
rather thé'n ITC, in August of 2001, based upon AMTV's bid promising thé- return of ITC's
incumbent employees. | _

It is undisputed that in May of 2001, only ITC and KTT submitted bids to the Air
Force for the Mobility SPO contract. We ;';éte that the Air Force i.nvited: four or five

contractors to submit bids for the Mobility SPO contract in May of 2001, but only ITC and

KTT did so. ITC argues that the remaining contractors did not submit bids because ITC's

position as thie incumbent contractor provided too strong an advantage in the May
competitioﬁ.

Moreover, the evidence established that AMTI conspired with KTT for approximately
one year prior to the RFP in May of 2001, in an effort fo help KTT win the bid away from
ITC. However, once the trial court enjoined KTT and the individual dafendants from

competing against ITC in May of 2001, the Air Force decided that the May RFP was
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“tainted” and cancelled the bid. The Air Force then decided to re-compete the Mobility

$PO contract in August of 2001. Accordingly, ITC asserts that had AMT! not tortiousty
interfered with the May 2001 RFP, there would have been no need to issue another RFP

in -August of 2001. ITC would have been the sole bidder in the May competition and

| ostensibly would have been awarded the contract. We also note that ITC adduced

evidence that AMTI and KTT improperly influenced the Air Force to issue the August of

2001 RFP absent the former requirement of including the proposed en'ip_loyees"'reSumes

as part of the bid. As a result, ITC asserts that multiple contractors whe had not previously -
submitted a bid in the May of 2001 RFP decided to submit bids in response to the August
of 2001 RFP.

Throughout the course of the case, ITC argued that the Air Force's chief concern

-inre-competing the Mobility SPO contract in August of 2001 was retaining ITC’s incumbent

workforce. Accordingly, ITC asserts that without the incumbent employees, a contractor - :

would not stand much of a chance of winning the Mobility SPO contract. Spe‘éiﬁc‘aily, Carl

Canter testified that it is very difficult to be awarded a government contract over the

incumbent contractor who employs the inéumben‘t workforce, and it does not happen very

often. Cariter further testified that ITC should have been awarded the Mobility SPO

contract simply because it was the incumbent contractor and had a strong record of past

performance with the Air Force. Anita Talwar testified that AMTI did not typically bid-

against a strong incumbent, |
Fred Whitican provided the following testimony at trial regarding the necessity of

being able to instantly deliver ITC’s incumbent Workforce upon being awarded the Mobility

SPO contract:
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“Whiticén: - We knéw that.Colonei Ea.rehar.t arid Mike Karraker and Theresa
Abney all wanted to have that éa‘me incumbent t'eafﬁ back sﬁpporﬁn’g them the day after
the [Mobility SPO] contract was awarded. So that was their intéﬂt. You know, that's how
you win the contract, by giving the government what they want.

“ITC Counsel: So — so at this point you recognized that, really, from your point of
view, the [Air Force] didn't care about'your expértise at all. They justwanted you to delivér
the incUumbents, and you believe they wanted you to deliver KTT, rig'ht'? |

“Whitican: Because when | met with Mike Karraker after we won [the Mobility SPO |

gontract], Mike Karraker flat out told me, AMTI did not win this contract, the [incumbent]

o emplc)yeeé won this contract for you.”

Upon review, we _cohcrude that the trial court did. not err vﬁheh it overruled AMTI;s
motion for directed verdict because ITC adduced sufficient evidence during the trial from
which a reasonable person could find by a prepanderanoe of the evidence that AMTI
proximately caused ITC to lose the Mobility SPO contract in August of 2001 by promising
the immediate availability of ITC’s incu_rnbe nt em‘pibyees ifit was awarded the Mbbility SPO
contract. Construed in a light most favorable to ITC, the evidence adduced at trial
established that AMTI won the Mobi!éty SPO contract because it QonQincingly represénted
to the Air Force that it had procured commitments from ITC's incumbent employees in
derogatibn of ITC'’s cdnta‘actu'al"rights pursuant to the employmient contracts e_n'tered into

by the incumbent personnel. Accordingly, but for AMT's tortious actions in that regard,

ITC would have been awarded the Mobility SPO contract in August of 2001,

C. Motion for JNOV
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“A motion for judgmenf n.otwithstanding_ the Qerdict presents | an. issﬁé of law.
Though the court does not weigﬁ_'fh'e é'vide'nce or cdnside;r the credibility of the wi.tnes'.ses,
the court must evaluate the evidence for its sufficiency in relation to the Iégai standard .
governing the claim or defeﬁse which the motion involves. Furthermore, being a finding
aé amatter of law, the trial court’s judgment granting or denying the motion is reviewed on
appeal de ndv'o." ODay v. Wébb (1972), 29 Chié‘ St.2d 215. -

Initially, AMTI as'se{t's.tha"t the trial court did ot apply the c‘o‘Irrect legal sténdard in

-érd'e'r‘ to assess whether it proximately caused ITC to lose the Mobility SPO c_on"tract in
August of 2001. In support of this assertion, AMTl directs us to a portion of the trial cqisrt’s
decision overruling its motion for JNOV issued on July 10, 2008, wherein the court stated

as follows: |

“The general rule is tﬁat a.defen'daﬁt’s conduct is the proximate cause of injury or
death to anefhér if the defendant’s cc)hdUct (1) is a ‘substantial factor’ in bringing about the

| .hé;'m and (2) theré is 1o other rule of law relieving the defendant of liability. State v. Carter,

Montg'o'mery App. No. 21820, 2007'-Ohio-55?0 (comparing the causation standard in

-cﬁminai cases to the proximate cause standard in civil caées)." |

In Iight of the excerpt above, AMTI argues that the trial court incorrectly utilized the

“substantial factor” test, rather than the “but for” test, when it determined that AMT!

proximately caused ITC to lose th'é Mobility SPO contract in A&gu‘i-‘st' of 290_1. Upon review, .

however, it is clear that the trial court merely inserted a description of the “substantial
factor” test used in criminal cases in an effort to compare it to the “but for” test applied in

- civil case.s_. With the exception of that particular citaﬁ#n in the decision, the trial court did

not mention nor attempt to apply the “substantial factor” test when it overruled AMT!'s
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| : motion .for JNOV.

In fact, the trial c_oun. clearly and unequivocally stated its reliance on the “but for”
standard wﬁeﬁ it found as follows: |

“Second, reasonable minds could ha.ve found that, despite the much higher price
tag, ITC would have won the August 2001 .bid but for AMT| promising WPAFB that it cbu‘id
' guarantee the incurﬁbent Emﬁloyées would coﬁfini:e on the project.” - |
Contrary to AMTI‘S assertion, the trial coUn:dfd notapply t‘h'e “substantial factor” test
‘ in it analyszs Rather, itis clearthat the trial court properly utilized the “but for” test in order
to determine whether AMTI's tortious acctlons proxlmatefy caused ITC to lose the Mobﬁ ity
SPO contract in August of 2001.

Co‘nst'ruiné the evidence most strongly in favor of the non:moving party, ITC in th_is
case, we find that -fhe‘ trial c‘ourt’é decision: ovarruling AMTI's motion for JNQV was
supported by substantial e‘viden.cei When ITC is afforded the benefit of all reasonable
, infereﬁces from the evidence, it is clear fhat the trial court did not err, and the jury’s verdict
fi ndrng that AMTI proximately caused ITC to lose the Mohzhty SPO contract in August of
2001 should not be set aszde

Accordingiy. AMTI's first, sec(_ﬁvnd, and third assignments of error are overruled.

| i

Because AMTP's fourth assignment of error and ITC's first crdss-assignme'nt of error
dre interrelated, théy will be discussed together as follows:

“THE TRIAL COURT ERRED IN DENYING AMTI'S MOTION FOR A NEW TRIAL

ON ALL CLAIMS AND IN CONDITIONALLY GRANTING AMTI'S MOTION FOR
REMITTITUR."
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"“THE TRIAL COURT ABUSED TS DISCRETION IN FINDING THAT THE JURY'S
- COMPENSATORY DAMAGES VERDICTS WERE NOT SUPPORTED BY CO_M'PETE.NT,
CREDIBLE EVIDENCE AND, ACCORDINGLY, GRANTING AMTI'S MOTION FOR -
REMITTITUR " ) |

In its fourth assignment, AMTI contends that the trial court efred by overruling its
motion for a hew trial regarding ali of ITC’s claims for relief. AMTI also argues that the trial

court efred when it remitted the compensatory damages é'Warded by the jury from

$5,752,894.00 to $1,970,509.44. Specifically, AMT| argues thatthe remitted amount was

-_ not supported by competent and cirediblé evidence and should have béeﬁ-’reducédfunher-
by the trial court. Conversely, ITC argues th'a_t the jury’s compensatory damages verdicts
were éppro‘priaﬁe- and that the trial court erred by granting AMTI's motion for remittitur. |

‘Following the jury verdict, AMT! filed a motion fér new trial pursuant to Civ. R.
59(A)(B) and an alternati\fe motion for vacatur or remittitur of the cdm‘pensat‘ory and
punitive damages a\;dards.- The trial court overruled the motion for new trial, but granted
-AMT.i’s request for re'mittitur regarding the compensatory damages. AMTI argues that it
is entitled to a new trial because fhe jury verdict was not sustained by the weight of the
evidence and is contrary to law. AMT| further asserts that the trial court's remittitur “failed
to remedy the legal errors inherent in the jury verdict” with réspect__to the compensatory
damages award.

Whether to grant or deny a motion for a new trial rests with the sound discretion of
the trial court,' and its j.udg'ment will not be disturbed absent an abuse of discretion.
Yungwirth v. McAvoy | (1872), 32 Ohio St.2d 285. An abuse of discretion is shown when

a decision is unreasonable; that is, when there is no sound reasonihg process that would
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I S_E—Jppo’?t th.e' decision. AAA Ehférpr;ses V. F?iver'PIacel Cb:ﬁﬁ?;nity {1 9,90),“50 Ohio St.3d
157. |

“Civ. R. 59(A)(6) authorizes the trial court to vacate a judgment and order a new tria.l
~ ona finding that the verdict on which the judgmeﬂthas entered 'is not sustained by the
weight of the eviderice.’ Wh'en that claim is made, t'hé court must review the evidence and
pass in a limited wdy on the c’r'edib’iiity-of the witnesseés. (Intemal c‘i'téticn.s' omitted). It must
aﬁp’e‘a‘r to the court that a manifest injustice has been done aﬁti that théverdiclt is against
the manifest weight of the evEd’ence:. Rohde v. Farmer (1970), 23 Ohio St.3d 82. For
exafnp!e, where it appears probable that a verdict is based on false testimony, a motion
for a new trial should be granted. (Internal citations omitted). A verdict is not against-the
.m‘ahife_st weight of the evidence merely because the judge would have decided the case
~ differently. (Internal citatioris omiﬂéd). If the jury’s verdict is supported as to each element
- of the plaintiff's case by s_'omé comp‘e‘tenf and a-pp‘arently-cr'edibie'evidencé, adefendant's
- motion for new trial should not be granted. (Internal citati_éns omitted). Conversely, if
evidence the defendant offered to iebut one or more 'of th‘osé elements of the plaintiff's
case is competent and a‘p;sarenfly credible, a plainfiff’s motion should not be granted.”
Bedard v. Gardner, Montgomery App. No. 20430, 2005-Ohio-4196.

“Judgments supported by some competent, ¢redible evidence going fo all the
es‘sential elements of the case will not.be reversed by a reviewing court as being against
the manifeét Weight of the evidence.” C.E. Morris Co. v. Foléy Cons‘tmcﬁoh Co. (1978),
54 tho St.2d 279, syllabus. A judgment is not against the manifest weight of the evidence
unless “[tf}he court, re\}iewing the entire record, weighs the evidence and all reasonable

inferences, considers the credibility of witnesses and deétermines whether, in resclving
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conflicts in the evidence, the-jury clearly lost its way and created éuch a manifest
miscarriage of jt_zsticé that the conviction must be reversed and a new trial ordefed.” Bede
.v.'The Dayton Power & Light Co., Montgomery'_App. No. 18705, 2(502’@&0—23?8. In |
d'eter'm‘ihing whether a judgment is against the manifest weight of the evidénce, there'is “a

presumption that the findings of the trier-of-fact were indeed correct.” Seasons Coal Co.

v. City of Cleveland (1884), 10 Ohio St.3d 77, 80.

AMTI initially afgues that a new trial should have been granted because the jury
verdict was not supp‘orted. by competent and credible evidence regarding Whe'thé‘r:b.ut for
- the tortious c:Ond.z_z‘ct of ANET.I, ITC would have won tﬁe Mobility SPO contract. As We
- thoroughly discussed in our‘ah‘a‘tysis of AMT!'s second and third a"ssig‘nmen"té of error, ITC
presented 'ér_npie evideﬁce during trial from which a reasonab!e persen could find by a
. preponderance of the evidence that AMTI proximately caused lTC to iose the Mobility SPO
| contract in August of 2001 by pfomiséﬂg the Emmediate availability of ITC's incumbent
employees if it was awarded the Mobility SPO contrac_:ﬁ. The evidence adduced by ITC
established 'tﬁa't the contractor who could provide the incumbent employees would be.
awarded the Mobility SPO contract. - ITC was the only contractor that could iegally state
that it cou!d provide the incumbent workforce in its bid to the Air Force. By essentially
| s‘teali'ng ITC's ihcurﬁbent employees, who were clearly a prized asset of the Air-Force,
AMT] ensured that it would be awarded the Mobility SPO contract and that ITC would lose
the bid. Accordingly, we conclude that ITC adduced competent and credible evidenc.e
which established that but for the actions of AMTI, ITC would have won the Mobility SPO

contract.

in its second argument in support of this as’signment, AMTI contends that under Civ.
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R. B3(A)(T), it “is éntitled to a new trial on all claims because the jury’s verdict is contrary
to the trial court's jury instructions.” Under Civ. R. 59(A)(7). a trial court can grant a new

trial if th.e judgment rendered is contrary to law.
AMTI argues that because the jury's ve’réict_'was in excess of the amount of lost
_p‘l*"eﬁts introduced into evidence that tﬁey are entitled to a new trial. _“Fb‘ejury’s instructions
allowed the jury to award compensatory da"magés in a:n' amount reasonably determined by
(1) the actual rcss,'or fost profits, caused to ITC, or (2) any unjust enric_h.m'ent gained by the
defendants, wh.ichever was greéater. The amount of lost profits was to be détermined by
-~ caleulating how much money ITC would have received from complete performance of the
contract with Méqbil"ity SPO, minus any cosis saved, if AMTI had not interfered with the‘
"cO‘n:t_ract, However, the jury instructions were clear in limiting the amount of lost profits to
Q‘nty-th‘e base year of the Mobility SPO contract. Itis undisputed that the lost profits on the
_ 53“39 year of the contract would have been $1,247,638.00. Despite the Iimit_atibn on the
amount of lost profits, the jury returned a verdict in the amount of $5,752,894.00, an award
$4_,‘505,256.00 in excess of the lost profits limit. Aﬁer'den‘ying AMTV's motion for a new
trial, the- trial court gran’ted its m'oficn- for remittitur and reduced the amourt of
compensatory damages t_s $1.970,599.44, ITC accepted the remitted amount.
-~ AMTI further asserts that because the jury disregarded the court’s instructions in
assessiﬁg darmages that a new trial, and not remittitur, was the only proper remedy. We
| disagree. The assessment of damages is usually entirely within the discretion of the jury,
~and the court is disallowed to alter a jury’s decision. Menda ex rel. Justin v. Springfield
Radiologists, inc, Clark Aép. No. 20{31-CA—91, 2002-Ohio-6785. However, "a remittitur is

proper if the jury's award is so excessive as to appear to be the result of passion or
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preg'udécé, of if'the émauiﬁ awéfded is agéinstthe m.anifest Wéig_ht o‘f fhi_a evidence." Id. We
.hav'e recognized a four part test in allowing a court to.grant'remét-titur, "(1) unliquidated
damages are assessed by ajury, (2) the verdict is not influenced by passion or prejudice,
(3) the award is excessive, and (4) the plaintiff agrees fo the reduction in dam"‘ages." Bd.
- -of Tmstee_s of Sinclair Community College Dist, v. Farra, Montgomery App. No. 22888,
- 2G€O-Ohén-'56'8'.

The facts present in the instant case satisfy the test for allowing a court to grant
_remi'tt‘itur, First, the damages assessed here were the amount of lost profits to ITC
| stemfning from AMTI’s actions. This was ot an assessment of a liquidated damages
award. Second, there is no evidence on the record to find that the jury was influenced by
| passion or prejudice. Third, the award wés excessive. The uncontested evidence
int'ro‘ducéd at trial found IT.C‘s‘ lost profits on the base year of the Mobility SPO contract to
be $1,247,638.00. Lastly, ITC agreed to the remitted damages amount. Accordingly, the
‘trial éou'rt was witﬁin its discretion to remit the amount of the jury award to the damages
supported by the weight of the evidence pursuant to our ruling in Farra, and the granﬁng

of a new trial was not appropriate in this case.

The pres.ent case is distinguishable from the Davis and Baéppler cases cited in
AMTI's brief. In Baeppler, the Eighth District stated that if would have awarded the
defendants a new trial, had they not vacated the judgment entirely, on a finding tha.t the

jury's verdici was contréry to law. Baeppler v. Mc-Mahan (Apr. 13, 2000), Cuyahoga App.
| No. 74938, 7'5‘E3‘¥,_ 76042, The issue with the jury verd ictin Baeppler, how.ever, was not
that the awaf'd was in excess of the evidence presented at trial. Id. The verdict was

- contrary to law in Baeppler because the damages awards were inconsistent as applied to
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| all the défend.ants. Id. Because the plaintiff had argued liability under a theory :of
| respondeat supe'ridr, the judgment reQUire_d, .by law, a find Eng_th_at either the emiployer was
not !iéb&e at all for the actions of its employee, of that it was equaﬂy responsible. Id. Thus,
ajury award of differing damages amongst the defendants was contrary to law, and a new
trial would have been appropriate, Id. That is not at issue in the instant case. The
damages award was not inconsistent as applied to the defendants, but in excess of the
-determined lost profits, making refnittitur aﬁ_appropri-ate order.

F:;rthermoré, the circumstances in Davis that warranted a new trial on the damages
award are also not present in this case. In Davis, the Fourth District found that the trial
court abused itsl discretion in not gra‘nting the motion for n'ew_triai. Davis v. Gampp (Dec.
6, 1999), Atheris App. No. 98CA2586. In Davis, the court found that th‘e v‘erd_i‘ct form was
substantively defective and, th‘elre"fore, c&:mtraryr to faw. Id. In instructing the jury,_ the trial
court specifically stated that any damage :&mouni must be limited to tiwenty doit-ar:a ber day,
for an eiévén day period. Id. Although the maximum award could have only been $220, :
~ the jury returned an award in the amount of $1,170.00. Id. Davis is distinguishable
because the jury was th instructed as to the exact amount it could award, but was‘told to |
make reasonable approXimation as to the amount of damages. Moreover, unlike Davis, the
trial court in the instant case had the power to remedy the jury's excessive award by
remitting the damages am.ou'nt which was accepted by ITC. Therefore, a ﬁew trial was not
necessary to correct the amount of compensatory damages awarded by th‘é juty.

ln. its next argument, AMTI argues that the judgment was contrary to the court's

instructions because the jury awarded duplicative compensatory da’rhages. In the

alternative, AMT! contends that it is entitled to further remittitur because the remitted
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amount is contrary to law.

Irz.itially. we note that the remittitur ordered by thie trial court on the jury’s award of
compensatory damages was proper given the court’s finding that there was no evidentiary
basis for the jury’s original award of $5,752,894.00. Specifically, the trial court found that
ITC was limited to pre’é‘e‘n‘ting evidenice of its lost profits for the base year of the Mobility
SPO contract since the_ev%dehce of damages for the years fpllowih"g the base y&a"r of the
contract was too speculative. It is undisputed that the lost profits for the base year of the
contract were $1 ,2;47,638‘(}0, as testified to by Joseph S‘pri‘n:g'er; ITC's experft.

Moreover, the trial court instructed the jury several times that it could not award
-duplicative d‘amageé. Despite the admonition, the jury awarded if’C $5,752,894.00 in
| compensatory damageé. Finding that this award was unsupported by the evidence, as We_ll
as the information in the verdict forms, the trial court remitted the amount of co.mpensatery
damages t‘é $1 ,970,599.44. We note that the final jur'y instructions read by the trial court
étate'as-folidws: |

“Lost profits are calculated by deciding what 1TC would probably have received’fre_m
performing the contract for the Mobility SPO had Defendants rjot comrhitted their.Wrongfui
a‘f:t’s. From this sum, you should subtract the amount, if any, of variable costs that ITC
saved by not 'perform_ﬁng the contract for the Mobility SPO. With respect to-lost future
proﬁts,. ITC's evidence need only be reasonable, not specific.”

In light of the pbrﬁon of the Enstructio‘ﬂs regarding lost future profits, it is
understandable that the jury may have attempted to compensate ITC for the profits it would

have generated after performing the base year of the Mobility SPO contract, assuming, of
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course, that ITC was awarded the contract for the following years. That co_uEd explain the

additional four million dollas the jury awarded to ITC in compensatory damages against

Il AMTI. The verdict forms are inconclusive in this regard. Nevertheless, in a pre-trial ruling,

the triél court expressly limited ITC to presenting evidence of its lost profits for only the
base year of the Mobility SPO contract since the court conhsidered the evidence of

damages for the years following the base yearto be too speculative. We note thatthe jury

. instructions stated as foliows:

“** Becduse every contract year for the Mobility SPO beyond the base yedr was a
di‘sc'retienary option by the government, IT_C'S damages are limited to the lost profits it . '
would have earned on the base year of ﬂ_i'e Mbbility SPO contract.”

The jury instructions further state in pertinent part:

“While ITC asserted three separate claims against AMTI, ITC has asserted a singfe
form of injury of lost profits or unjust enrichment, whichevér is greater. *** If you fing,
however, that ITC has satisfied its burden of proof on any of its claims, it would be entitled

{o a single award of damages ***."

- Contrary to AMT's assertions, the trial court’s remitted compensatory damages

award did not contain any duplicative sums. In light of the trial court’'s pre-trial rulin‘gs‘, as

- well as the plain Janguage in the jury instructions, the jury was limited to the value in lost

profits for base year of the Mobility SPO contract regarding the assessmient of

compensatory damages against AMTI.

That limitation, however, did not affect the jury's assessment of compensatory

- damages against KTT for misappropriation of trade secrets. The jury was spéciﬁcaliy‘
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| insiructed_ that “ITC [was] entitled to .recovef compensatory_d'arhéées that _rhay include: (1)
the actual loss to ITC p'rbxirn'atew caused by the-r’nis‘ap;:;ropriaﬁon; or (2) the amount
gained by A:MTI and/ér' KTT from ifs'-wfongfu'l"ézsi.e of ITC's trade secrets, whichever is
greater.” Accoz‘dingiy, the jury was frée‘ to assess separate ccm'pensatory'éamag‘es
against KTT without regard to the Mobility SPO contract base year limitation on
compensatory d'am'ages against AMTI. A distinct basis, therefcre,'cle#riy é'xists for the
jury's $471.,‘_?4'4.00 award againét KTTto ITC, and the amount was not duplic':at_ive'of any
sums assessed agains*t AMTL in comp'e‘n'S'afory' damages.

Thus, the trial court'pr'o'periy remitted the amouht_o.f cdfnp'ensatory damages for
which there was no evidentiary basis presented at trial. |

Using the verdict forms completed by the jury as a guide, the trial ¢0urt calculated
the remitted compensatory damages as follows: |

‘;iT'C"s lost profits, as testified to by Springer = $1,247,638.00

vy .

 “Damages attributed to KTT, imputed to AMTI as a result of civil conspiracy =

$471,744.00

S

‘Damages attributed. to the lindivid_ual defendants (disg;ﬁrg'ement of salaries),

imputed to AMTI as a result of civil conspirécy = $251,217 .44
*=$1,970,599.44 (Total Remitted Compensatory Damages Awarded by trial court).”

~ AMTI, however, argues that it is entitled to further remittitur because the trial court's
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'jury did not find that a civil conspiracy existed 5et&veen AMTI! and KTT. To. esfablish a
claim of civil conspiracy, a plaintiff r‘nust_ prove (1) a malicious camlbinat.ion, {2) invo'iving :
two or more persons, (3) c&‘usiﬁg iﬁjury to person or property, aﬁnd (4) the existence of an
unlawful act indepeﬁdent from the cthSpiraéy itself. Werthmarin v. -'DO_"Net, inc.,
Montgomery App. No. 2_58'14. 20_05&0hio¥31’:85, 1193. "Tﬁe malice portion of the foft is ‘that
state of mind urider which & person cfo'e;s a wrongful act pu'rpdsély, without é reasonable
or lawful exb’use, to the inji.lfy- of another.” Gibs'oﬁ v. City Yellow Cab Co. (F‘éb. 12,-.2t")01)_,
Summit App. No. 20167 (citations omitted). To recover for civil cbn.spirar:y,.t_h'a plaintiff
m.ust suffer actual damages. Reno v. City of Cente&i!ie, Montgomery App. No. 20078,
2004-Ohio-781, 1133, see Qanis v. Great Am. Ins. Co., 159 Ohio App.3d 119, 133, 2.0_04-
Ohio-6222.
insupport of it argumén't, AMTI draw# our attentionto Jﬁraf ihterfogatories‘ nine and
ten, which state in pertinent part; |
“9, if you find by the greater weight of the evidence that AMTI engaged in a civil
conspiracy with individual defendants or ITC'.s employees to cause ITC harm, again, you
| have & yes or no answer. ***
“10, civil conspiracy, do you find that AMTI's engagement inrc':ivil conspiracy with
individual defendants or [TC's employees to cause [TC h__arm_ was the proximate cause of

ITC's damages. ***”

Specifically, AMT! argues that neither interrogatory asked the jurors to decide

whether AMTI engaged in a civil conspiracy with KTT, only the individual défendants.
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Therefore AMTi conteﬁcis thatit ceuld not be held jomtty and severally hable for damages
attributed to KTT for civil coasprracy AMTI, however, egnores the effect of Jurorr
Interrogatory 14, as ‘wellas a portion of the jury instructions referencing joint and several
' 'liabili'ty in regards to civil ¢onspiracy. | |

Juror Interrogatory 14 states in pertinent part:

."14, state the amount of compensatory da'm'ag'_es sustai-necf by ITC, ifany, from its
!055 of the contract thaf occumed as a result of A-M'T!'s civil coﬁapiracy mriffr'the other
defendants ot |

ITC argues that the “other deferidants” d:scussed in this mtarrogatory refer to KTT
and the mdwrdual defendants. Accordingly, it was net unreasonable for the jury to frnd that
AM“YI ‘was jointly and severally i:able for the $4?1 744. 00 in compensatory damages |

' at’t‘ributed to KTT for civil conapiracy. This interpretation is further strengthened by thee jury

instructions which state in pertinent p‘art‘

MIf you find that AMTI conspired wsth KTT and/or the individual defendants, AMTI will
be Jjointly and severally liable for the damages KTT and the individual defendants owe ITC.
This means that while the mdwldual defendants and KTT wnl still be liable for any damages
they caused iTC to incur, AMT! will also be liable for the damages mcurred by the other

defendants’ acts.”

Thus, we conclude that it was neither unreasonable nor contrary to law for the trial .
court to include in its remitted compenéatory damages award against AMTI thé
$471,744.00 attributed to KTT for civil conspiracy. The jury correctly found, based on the

jury instructions and interrogatories, that AMT! conspired with KTT, and that AMTI was,

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




it

therefore, liable for damages awarded against KTT.

Lastly, AMTI| argues thatit is entitled to further remittitur bacé’u"?,e the remitiéd award
errcheously imputes disgorgement of wages and beneﬁts.psid to the individual defendants .
~to AMTI. Specifically, AMT1 argues t‘ﬁat’ the individual defendants’ di's‘gorgé‘m'eﬁt cannot
be attributed to AMTI as part of a 'cdhspiracy-‘becéuse the jury determined thét the
I individual defendénts caused ITC ze'.r'o_.dollars in damages as a r‘es‘ufi of the 'coras;.air'ac':y. |
We d.isagr'_ee.

'T_hé instruction for civil conspiracy broadly states that if the jury:found that "AMT!
_ _con_spired Qvﬁh KTT anéfo'r the individual deféhdants, AMTI will be jointly and é_eVera’liy
liable for the damages KTT and the iﬁdividua% defefad-ants-éwe I7¢.” U-itimétely. tﬁe jury
|| found that the in'dividu'al' defendants were collectively liable to _ITC-in the amount of
| $251,217.44. Pursuant {0 the jury instructions, AMTI 'is_j'ointi'y and éeveraliy liable to 'ITC. _
for that amount. White AMTI correctly observed that disgorgement is a penalty imposed
for u‘lnfaitﬁful perfo.rmah‘ca, it does not cite any authority in s‘up‘po_ri of its ar'gurh'ent that it
cannot be held iéin‘tiy énd severally liable for:thé individual defendants’ disgorgement bf _
compenSati_gn; |

“In a civil conspiracy, th.e acts &f cO-—t:ons‘fsir&tOrs are attributable to one andth'er.
Williams v. Aetna Fin. Co. (1 9‘98)', 83 Ohio 8t.3d 464. Moreover, a co-conspirator may be
liable for both compensatory and punitive damages resulting from .the conspiracy.
.Ac:COrdingly, the trial court did not err when it added the indi'viduél defendants’ disgorgéd

wages and benefits to the amount of compensatory damages for wh'ich' AMTI was jointly -
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and severally liable,"

AMT/'s fourth assignment of error is overruled, as is ITC's first cross-assignment of

error,
-V
BecauSS they afe-'iriterre'lated, AM’TE’# fifth a‘s‘sig‘n‘ment of error and ITC's second
cross-assignment of error will be discussed foget’her: |

“THE TRIAL COURT'S REMITTED AWARD OF PUNITIVE DAMAGES IS

-.UNCONSTITUTIONALLY EXCESSIVE AND VIOLATES OHIO'S LIMITS ON PUNITIVE

DAMAGES.”

“THE TRIAL COURT ABUSED ITS DISCRETION IN FaN-l'leG THAT THE JURY'S
PUNITIVE DAMAGES VERDICT WAS NOT SUPPORTED BY COMPETENT, CREDIBLE
EVIDENCE AND, ACCORDINGLY, GRANTING AMTI'S MOTION FOR REMITTITUR.” |

In its fifth assighment, AMTI contests the trial court's remitted punitive damages

award as unconstitutionally excessive and violative of Ohio’s legal standards governing

punitive damages. We disagree.

Initially, we note that the assessment of damages lies "so thorf;ugjhly withir the

province of the [trier of fact] that a reviewing court is not at liberty to distﬁrb- the [trier of

'We note that although the trial court specifically found that AMTI was jointly
and severally liable for the tortious actions of KTT and the individual defendarits, the
court did not include the information in the general verdict required in a jury action
pursuant to R.C. 2307.22 and R.C. 2307.23 regarding the percentages of tortious
conduct attributable to the various defendants. AMTI, however, did not objecttothe
trial court’s omission at any stage during the instant litigation. Accordingly, AMTI
has waived any error in this regard.
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| fa‘ét’s] éssesémént.” éSseht an aﬁffrﬁétiQéﬁnding of p-a:_s's_ion'and-prejudi(;e.,:.dra finding that _
the award is manifestly excessive of inadequate, Moskovitz v. Mt.. Sinai Med. Ctr., 69 Ohio
St.3d 638, 655, 1994-Ohio-324. A new trial may be granted due to “excessive or
in'adequat'e damages, appearing to have been given under the influence of passion or
préjudice.“ Civ.R. 59(A){4). Wh”ether to grant or deny a motion for a new trial rests with -
the sound discretion of the trial court, and its judgment will not be disturbed absent an
abuse of discretion. Yungwirth v. McAvoy | (1972}, 3_'2' Ohie‘_S’t.Zd 285. An abuse..o'f
discretion is shown when a decision is tmreasona.bzle; that |s when there is 'ﬁ'o sound
reasoning process that would suppo’ﬁ the decision. AAA Enterprises v. River Place
Comrmunity (1890), 50 Ohio St.3d 157,

The U.S. Sﬁprémé Couff has héld that punitive d-ama‘gé"s awérds violate due
_process when the awards can be characterized as "g.rO.SSiy exé'assiiie" in .reiati'o"n io the
~stdte’'s legitimate interest in pu-nish%ng unlaMui conduct and dete‘rring its re‘peti_tion.
Wightman v. Consolidated Rail Corp., 88 Ohio St.3d 431 439, 1999-Ohio-119. The U.S.
Supreme Court identified three “guideposts” .'to be used when determining whether punitive
damages awards are unconstitutionally excessive: ""E) the degree and reprehensibility of
the defendant’s cohduc‘t;_ 2) the disparity between the actual or potential ha;rm suffered by
the plaintiff and the punitive damages award; and S)fhe difference between the punitive
'damages awarded by the jury and the civil penalties authorized or imposed in compérab!e
cases.” .Bfust v. Lamar Advertising Co.‘, Mohfgomery App. No. 19942, 2004-Ohio-2433,
quoting State Farm Mut. Auto Ins. Co. v. Cémpbeﬂ (2003), 538 U.S. 408, 418, 123 S.Ct.
1513, 155 L.Ed.2d 585; BMW of N. Am., Inc. v. Gore (1996), 517 U.8. 558, 116 S..Ct.
1589, 134 L.&d.2d 809. |
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“The degree of reprehensibility of the defendant is ‘[pJerhaps the most important

indicium of the reasonableness of a punitive damages award.” Winner Trucking, Inc. v.

| Victor L. Dowers & Assoc., Darke App. No. 1685, 2007-Ohic-3447, quoting BMW,517U.S.

at 575. In assessing the reprehensibility of the conduct in question, courts are to consider

~five factors: “1) whether the harm caused was physical as opposed to economic; 2}

whether the tortious conduct evinced a reckless disregard of the health or safety of others;

3) whether the target of the conduc¢t had financial vulnerability; 4) whether the conduct

- involved repeated actions or was an isolated incident; and 5) whether the harni was the

result of intentional malice, trickery, deceét, or mere accident.” Sta.te Farm, 538 U.S. at419.
“The existence of any one of these factors weighing in favor of a plaintiff may.not be
sufficient to sustain a punitive damages éw‘ard’; and the absence of all them renders ahy
award suspect.” Id.

Itis in the area of reprehensibility that AMT1 fares most poorly. The trial court found
that four of the five reprehensibility factors existed m the instant case which justified a

substantial award of punitive damages. First, the trial court found that the harm evincied

by AMT! against ITC was clearly economic rather than physical. While the court found that

no evidence was presented which related to the personal safety of ITC or its employees,

it found that AMTI's tortious conduct evinced a reckless disregard for ITC’s rights with

-~ respect to the employrment contracts with its incumbent employees, as well as ITC’s ri‘ghté
|| with respect to the expectation of privacy for their trade secrets. Upon review, we agree

with the trial court that while the first factor was not present, AMTI sufficiently disregarded

ITC's rights in order to meet the second reprehensibility factor.

With respect to the third factor, the trial court found that ITC presented sufficient
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“evidence of financial vulnerability. Canter testified that bidding for government contr_'abts

is very competitive and that it is difficult to get “invited to the dance.” By tortiously

interfering with ITC's incumbent employees and unfairly winning the contract, AMTI |

- guaranteei‘d'tha{ ITC would not be awarded the Mobility SPO contract, theréb‘y reducing the

ability of a private contractor to generate income, ITC adduced evidence which established
that it lost appr"o‘kimately one-third of its business as a result of AMTI's tortious conduct.
Arguably rﬁ"o‘re important to ITC was the Ioss of twenty-two of its highly skilled and valuable
employees. “Although the present case undisputédly presents ebonorhic rather than
physical harm, cases. involving economic'injufy nénéfheless may warrant an award of
substantial p&nitive darﬁa'ges when the harm is comiitted ‘intentionally th raugh affirmative

acts of misconduct or when the paﬁy is financially vulnerable.” Am. Chem. .S'oc. V.

Leadscope, Franklin App. No. 08AP-1026, 2010-Ohio-2725, quoting Gore, 517 U.S. at

576.

As for the fourth f'a"ctor, the trial court found that AMTI's tortious conduct in the

| instant case was not an isolated incident. In fact, AMTI had a history of engaging in unfair

and deceptive bUsiﬂéss practices dating back to 1998 involving the unauthorized use of
a competitor's incumbent emp%eyees. to gain an %mp'rbper advantage in bidding for
government contracts, - Speciﬁcally,l AMTI rebre'sented to. the Federal Aviation
Administration that it could supply employees from Overlook Syétems Tedhno!ogy if it was

awarded the contract. AMTI v. Fed Aviation Admin. (C A.D.C., 2000), 211 F.3d 633, 634-

" 834, Overlook, however, had not agreed to certain labor rates proposed by AMTI Id. at

635. AMTI, therefore, had no basis to claim that it could provide Overlook's incumbent

‘employees. id. AMTI was awarded the contract, but the FAA later determined that AMTI's
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¥epre39ntations regarding Overlook were unauthorized and reopened t'he bid. Id.

After AMTI wori the second b|d and was awarded the contract it initiated litigation

_ agalnst Overlook. AMT! v. Over!ook Sys. Technology, lnc Va. Cir. No. 177962. Qverlook

counterclaimed against AMT! for breach of contract, torttous interference with contract,
statutory business consp:racy, and fraud. Id. The jury ult:mate!y found in favor of Overtook

-regarding all of lts claims and awarded it compensatory and punitive damages. Id. The

. judgment in O'ven'ook put AMTI on notlce that its cc)rporate practice involving interfering

" with another company’s incumbent employees was improper and illegal. Despite this

revelation, AMTI proceeded to conspire with KTT and the individual defendants to ensure

that 1TC lost the Mobility SPO ccniract in order to tortiously acquire it for themselves.

' Accérdirigiy, we find that the fourth reprehensibility factor was meét.

Regarding the fifth and ﬁnaé faci'or, the evidence adduced at trial supp‘o‘rts.a finding
that AMTI's conduct involved intentional malice, trickery, and deCeif. In conjunction with
K¥T and the individual defendants, AMTI d'e'.sig'ned and impiementéd aplantoobtainiTC's
trade secrets and-.i-ncurﬂbent employees in order to win a goverrime'nt contract away from
ITC. _Cl'ea'rfy, this was no mere a¢cidént on AMTI's part. Adtiitiénal evidence, including
emails between KTT and employees at AMTI establish that AMTI was aware th.at its
actions with respect to. ITC's incumibent employees was improper. in fact, the bulk of
evidence pr'ésented by ITC was pfem-ised upon AMT!'s intentional deceptive acts, which

were initiated in an effort to ensure that ITC lost and AMTI won the Mobility SPO contract.

We also note that during the punitive damages phase of the trial after AMT! had been

found Iiablé, Talwar, Hooper, and Whitican still asserted that neither AMT! nor any of its

employees had done anything wrong. Significantly, Talwar and Whitican bath testified that
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 AMTI still has a policy of obtaining proprietary information regard'ing competitors’

incumbent employees in order to gain an unfair a‘d*&a’ntage in the bidding -pro'cess for
government contracts. |

Four of the five reprehensibility féc’tbrs exist in the instant case. Therefore, an

award of punitive damages was proper. Now, we must determine whether the trial court's
~ decision to order a remittitur of the punitive damages was proper, and if so, whether the

~ remitted amount satisfies due process.

As we recently stated in Winner Trucking, Inc. v. Victor L. Dowers & Assoc., Darke

‘App. No. 1695, 2007-Ohio-3447:

“There is no iagic formula for determining thie proper amount of punitive damages.

Rather, the amount that should be awarded is the amount that best accomplishes the twin

aims of punishment and deterrence as to that defendant. ‘We do not require, or invite, -

firancial ruination of a defendant that is liable for p_unitiv‘e damages. While cettain!y a
higher award will always yield a greater punishment and greater deterrent, the punitive
damages award shouild not go beyond what is necessary to achieve its goals. Thé law

requires an effective punishm'ent, not a draconian one." [Dardinger v. Anthem Blue Cross

& Blue Shield, 98 Ohio St.3d 77, 2002-Ohio-7113, §178}."

Upoh this record, we find that the trial court did not err when it found that the _
punitive damages awarded by the jury were “unconstitutionally excessive,” and remitted

the amount of damages from $17,000,000.00 0 $5,832,74.34. Athough AMTI's actions

" in the instant case were particularly egregious, the jury's award of $17,000,000.00 was

clearly excessive. No evidence exists on the record, however, to support a finding that the
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j_ury. w_aé mot’ivate.d by pééé.io.r{ or pfe}u_di_ce, and ITC.accépt;‘e_d the trial court's remit’tiiur of

the paﬁitive démages award. We conclude that the trigl court did not abuse its discfetion '

when it granted AMT!'s m"otibﬂ for remittitur.

After ordering remittitur, the trial court noted that the jury abparenﬂy'used a2.96:1
 ratio for determining the original award of combehsatory and p‘un_itivé damages, td wit:
$5,752,894.00 in com'peh'sa-tory damages and $17.000,000.00 in punitive damages.
Utilizing the same ratio, the trial co.u:rt remitted the damages to $1,970,599.44 in
compensatory and $5.832',974.34 in punitive da‘ma'ges.' |

| AMTI 'argues fhat the remitted damages award is still axée:ssive ahd a 15.1 ratio
bétween co'mpénsatory .and punitive dam‘éges is the maximum awar.d that is’
constitutionally permltted In support of its argument, AMT]! relies on two cases from the |
© Sixth Circuit Court of Appeals for the proposition thatno greater than afl: 1 ratlo between
compensatory and punmve damages is constntutuonal?y permssssble when the

compensatorydamagea award is substanttal Bachv. F;rst Union Natl. Bank (C.A. 6 2007),

486 F.3d 150 (ordering a remittitur of a $2,628.600.00 punitive damages award to

© $400,000.00 where the compensatory award was $400,000.00), Clark v. Chrysler Corp.

- (C.AB, _2006). 436 F.3d 594 (ordering a remiﬁitur'of a $3,00’0,00’b.00 punitive damages
awérd to $471,258.26 where the compensatory award was $235,629.26). We note that
AMTI incorrectly asserts that the damages ratio in Clark was 1:1. Rather, the Sixth Circuit
found that an award ratio of 2:1 was acceptable for due process pu'rhoses. Clark, 436 F.3d

at 608,

Bach involved a bank that continued to report unfavorable credit information
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regarding an elderly widew even after she contacted the bank and informed it that the
information was inaccurate. Bach, 486 F.3d 150, 155. We note fhat the Sb‘dh Circuit only

found that two of the five reprehensibility factors existed in Bach. Id. Specifically, the court

found that the bank did not act “with reckless disregard for the heaith and safety of others,”

engage in repeated 'in's’tances of risconduct, nor act with “intentional malice.” Id: The -
court acknowledged that the “absence of these factors substantially undercuts [the
widow's] attempts to justify the size of the pu nitive damages in this case.” _ld-.

in Clark, the court found only one of the five réprehensibility factors wéi’g'héd'i-n favor

- of a large punitive da'mag'és award wheré a design defect in an automobile was found to
Thave proximately caused the death of the driver. 436 F.3d at 605. We note that the Clark '

| court found thétChrysler’s negligent conduct did not “replicate {any] prior transgressions,”

butwas an isolated incident. Id. at 604. Moreover, the court found that Chrysler did not act
with intentional malice, trickery or deceit, and did not intend to harm the decedent. id. at
605. _.Accordingly, the co:urt further held that the factérs viewed as a whole indicate that .
defendant's “conduct was ndt sufficiently reprehensible to suppert such a Iar‘gé p'uniiive

damage award.” 1d. at 605.

In State Farm, the U.S. Supreme Court declined to impose a bright-line ratio which

a punitive damages award cannot exceed, “but noted ‘that few awards exceeding a single-

_ _di'git ratio betwéen punitive and compensatory damages, to a sig nificant degree, will sétisfy

due process.” 538 U.S. at 425. We recently approved a $35,000.00 punitive damages
award agairist a car dealershi_p, even though the compensatory damages award was only
$4,776.00. Smith v. GMC, 168 Ohic App.3d 336, 347, 2006-Ohio-4283. Therein, we stated

as follows:
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“The ratio of punitive damages o the total actual irijzzry suffered is less than 8 to 1.
Finally, we conclude that the large pu‘ziitive damage award is app-ropriate in order to deter
Walker from future conduct of the kind that occurred in this case.”

In the instant case, four of the five réprehensibifity factors are present. Specifically,

AMTI essentially conspired to steal a lucrative government contract by promising the Air

~ Force that it could deliver a competitor's incumbent employees. AMT! engaged in this

tortious conduct evén after being:put on notice by the prior judgment in Overlook that its

actions were illegal. “[Ejvidence that a defendant has repeatedly engaged in prohibited

Il conduct while kh‘oWing or s'uspe'c‘ting' that it was unfawful would provide relevant support

foran argument that strong medicine is required to cure the defendant's disrespect for the

law." Gore, 517 U.S. at 576-77. The evidence established that AMT! acted with intentional
malice and .full'y intended to harm ITC. ITC lost one-third of its BuSiness and twenty-two
of its em;iioﬁre’es.as & direct ré‘éult of AMT's tortious cond uct,_ AMTI never acknowledged
that its conduct was illegal, nor did it acknowledge that it would refrain from said conduct
in the future. In fact, Whitican testified that “that’s the way business is done at [WPAFB]
=5 Accordingly, the trial court did not err when it awarded ITC the remitted punitive
damages award of $5,832,974.34. tn light of AMTI's knowing and intentional tortious
conduct, a substantial pﬁnétive 'damag'és award is _ap.'propriate. and a 2.96:1 ratio for
determining the award of punitive and compensatory damages is not unconstitutionally
excessive. Such an award is necessary in arder to deter AMT! from future conduct of the

kind engaged in here.

AMT/'s fifth assignment of error is overruled, as is ITC’s second cross-assignment

of error.
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AMTY s.stxth assignment of error is as follows:

“IF THE PUNITIVE DAMAGES AWARD |S NOT REMITTED, THEN THE TRIAL
COURTABUSEDITS DISCRETION INAWARDING ITC $2, 941 502 3 IN ATTORNEYS'
FEES AND COSTS” _

In its firial assignmerit, AMT) argues that the trial court abused its dis‘c‘:rg‘tion when
it awarded ITC’s counsel $2;941,5é2'.31 in attorneys’ fea's-bécaus_e-the prior punitive

damages award of $5,832,974.34 was sufficient to compensate ITC for its attorneys’ fees

~ and serve as a deterrent to any future tortious conduct.

We review the trial court’s decision to award attorney fees under an abuse of |

discretion standard. Bittner v. Tri-County Toyota, Inc. (1991), 58 Ohio St.3d 143, 146.

“When awarding reasonable atorney fees pursuarit to R.C. 1345.09(F)(2), the trial court

should first calculate the number of hours reasonably expended on the case times an |
hourly fee, and then-may modify that calculation by a.pptica’éion of the factors listed in DR
2.106(B)." Id. 4t 145. Furthermore, "l is well settled that where a court is empowered to.
award attorney fees by statute, the amount of such fees is within the sound discretion of
the trial court. Unless the amount of fees determined is so high or so low as to shock the

constience, an appellate court will not interfere.” /d. at 148.

In support of its argurent, AMTI relies on Toole v. Cooke (May, 6, 1998), Frankiin
'Ap'p. No. 98AP-486 (abrogated on other grounds), wherein thé Tenth District Court of
Appeals affirmed the trial court's decision refusing to award attorneys’ fees notwithstanding

the jury‘s verdict in favor of such an award. Specifically, the court of appeals'obs'erved that
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the punitive damages award was $250,000.00 and oonst'ituted more ihaﬂ half of' the
plaintiff's total verdict amount lci Accordmgly. the court held that the punitive damages
would compensate the plaintiff for her attomeys fees and have the appmprlate deterrent

effect on the defendants. Id.

Cbntrary to AMTI's asserﬁon while the Ohio .Supreme Court hasg stated tﬁat an
award of punitive damages is grounds for an award of attorneys fees, it did not state that
itis a substitute for such an award. Am. Cham Soe, v. Leadscop& 2010—0h:0~2?25 atﬁ[
85‘;‘ citing Galmish'v. Cicchini,-. 90 Ohio Stﬁf’id 22,35, 2090—'0&119,—7, in Leadscope,.a"recent
case from the-Ténth-Dié.frict, thélc’:'ourt of appeals affirmed an award of $7,800,000.00 in
attorneys’ fees, despite the fact that $26,500,000.00 had already been awarded in
compensatory and pu'niti\.re damages. Id. at { 10, 1.

After a lengthy hearin'g' on attorneys’ fees and .p'r'e-judg'mejnt interest, the trial court”
found that ]T.O‘s-counéel submitted $2,529,011.26in aﬁomeyé’ fees in connection with the
tifné expended on the caée after AMTI was named a de’feﬂdéﬂt in the case on May 23,
2003. Thé trial court also found that ITC's counsel was entitled to $412,491.06 in costs
associated with the litigation. Upon review, the trial court held that the fees and costs
presente'd‘by {TC's counsel were reasonable in light of the duration and complexity of the
litigatipﬁ. The trial couit noted that the case involved s‘@eral complex iéga!.issues “which
required extensive discovery, analysis, and skilled aﬁo’rn_eys to accomplish the same.”

Most importantly, the trial court held that AMTI failed to rebut the presumpticn'ihat an

‘award of attorneys’ fees was required to compensate TC and deter AMTI. As previously

not'ed, AMTI's conduct was particularly egregious, a fact of which the trial court was clearly

cognizant. Aftera tharo‘ugh review of the record, we conclude that the trial court did not
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abuse its dis_crétion by awarding afto%n'eys_’ fees in the instant case.

AMTI's sixth assignment of error is overruled.

Vi

All of AMTV's and ITC's assignments and c‘rdss-assig-nmehis of errof having been

overruled, the judgment of the trial court is affimed.

Copies mailed to:

James A, Dyer

Michael P. Moloney

Heather Duffey Welbaum
Catharine D. Kidd

Brian S. Sullivan

David C. Greer

- Hon. Mary L. Wiseman

..........

GRADY, P.J. and FAIN, J., coneur.
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ELECTRONICALLY FILED

COURT OF COMMON PLEAS

Tuesday, January 12, 2610 12:01:27 PM

CASE NUMBER: 2003 CV 63674 Docket 1D: 14702697
GREGORY A BRUSH

CLERK OF COURTS MONTGOMERY COUNTY OHIO

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

Cetal,

CIVIL DIVISION
INNOVATIVE TECHNOLOGIES | Case No. 2003-CV-3674
CORPORATION, Plaintiff | (JUDGE MARY WISEMAN)
vs- : ’ I (VISITING JUDGE WILLIAM MCCRACKEN)

! ORDER GRANTING STAY OF

KENTON TRACE TECHNOLOGIES, LLC, - ! EXECUTION ‘
' i
I

Defendants.

This matter came before the Court on Defendant Advanced Management
Technology, Inc.'s ("AMTI") motion for a continued sfay of execution pursuant to Rule
62(B) of the Ohio Rules of Civil Procedure. This Court held a hearing on January 4, 2010
during which it granted a temporary stay up to and including January 11, 2010 in order to
_allow Defendant AMTI to file its notice of appeal and to post a supersedeas bond in the
amount of Thirteen Million Four Hundred Thousand Dollars ($13,400,000.00). The Court,
finding that AMTT has satisfied both of these conditions, hereby orders that its motion for
stay is GRANTED. |

Pursuant to Rule 62(B), the Court extends the stay of all exeeution or any other
proceedings to enforce the Court’s Orders and Judgment Entries, including but not limited
to those dated January 22, 2008, July10, 2008, December 11, 2009, December 18, 2009,
and January 8, 2010 pending the conclusion of the appeals in this matter, until such further
order of this Court.

SO ORDERED.

Judge Mary Wiseman




General Divison
Montgomery County Common Pleas Court
41 N. Perry Street, Dayton, Ohio 45422

Case Title: INNOVATIVE TECHNOLGIES CORP vs KENTON
TRAVE TECHNOLOGIES LLC

Case Number: 2003 CV 036'74

Type: Order: Stay

So Ordered

~ Mary Wiseman

Electronically signed by mwiseman on 2010-01-12 12:01:41 page 2of 2







ELEGTRONICALLY FILED

COURT OF COMMON PLEAS

#onday, January 11, 2010 2:28:23 PM

CASE NUBEER: 20@3 CV 03674 Docket il 14700046

GREGORY A BRUSH

CLERK OF COURTS MONTGOMERY COUNTY OHIO

This bond supersedes the original bond dated 2/21/2008 in the amount of $1,000,000.00

INC'S SUPERSEDEAS BOND
etal, ' o

Bond Number 6545535
IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION
INNOVATIVE TECHNOLOGIES i CaseNo. 2003-CV-3674
CORPORATION, e ! (JUDGE MARY WISEMAN)
Plaintiff, | (VISITING JUDGE WILLIAM MCCRACKEN)
I
Vs~ : DEFENDANT ADVANCED
' & : MANAGEMENT TECHNOLOGY,
KENTON TRACE TECHNOLOGIES, LLC, l
!

Defendants

KNOW ALL PERSONS pursuant to the Court’s. Order of January 4, 2010, that we,

. Defendant Advanced Management Technology, Tnc. ("AMTI"), as prmmpal and Safeco Insurance

Company of America as surety, are held and _ﬁrrnly bound urito Plaintiff Innovative Tec_-:hnologles
Corporation ("ITC");in‘ the sum of thirteen million four hundred thﬁusa’ﬁd dollars {$13,400,000.00),
to the Iﬁayment of which sum well and truly to be made, we do bind ourselves by thése preser'ité.
Signed by us this 6th day of January, 2010.
THE CONDITION OF THE ABOVE OBLIGATION IS SUCH THAT

Whereas, on July 1 0, 2008, this Court issued its Decision, Order and Entry Denying AMTT’s

~ Motion for Judgment Notwithstanding the Verdict, Denying AMTI’s Motion for a New Trial, and

Granting AMTP’s Alternative Motion for Vacatur or Remittitur, and
Whereas, ori August 1, 2008, ITC filed its Notice of Acceptance on Remittitur accepting the

remittitur offered by the Court in the amount of $1,970,599.44 in compensatory damages and

' $5,832,974.34 in punitive damages, and




Whereas on December 11, 2009 thlS Court granted [TC’s motion for attorneys fees and
| costs in the amount of $2,941,502.31 and overruled ITC‘s motlon for an award of prejudgment
inteiest, 'an-d

Whereas, on December 138, 2'0'0§ this Court entered a Final J udgment Entry (Post—Remittitur)
for ITC against AMTI in the amount of $10,745,076.09 with post-judgment interest , and

Whereas, on January 4, 2010 this Court held a hearing and ordered AMTI to posta bond in
the amount of thirteen m'rllion four hundred thousand dollars ($1 3,400,000.00),‘ said bond comprlsed
of $1,970,599.44 in compensatory damages, $5,832,974.34 in punitive damages, $2,941,502.31 in
attorneys’ fees and costs, and 2-,654,923.91 to account for continually accruing postjudgment
iﬁtere'St, and B | |

Whereas, on January 4, 2010, the Court st'aye'd the execution of the judgment against AMTI
~ conditioned upon AMTI posting s_aid bond in the ar‘nount'of thirteen milliorl four llundred thoosand.
dollars ($13,400,000.00) no later than close of business on January 11, 2010, and

Whereas, on January 5, 2010 AMTI has filed its Notice of Appeal in the Second District
Court of Appeals for Montgomery County (the “Appellate Court”) to reverse said judgments.

NOW THEREFORE this bond shall be vmd if Appellant AMTT abides by and performs any
eventual order and judgment of the Appellate Court, and pays  in full any monies, costs and damages
which may be required of or awarded agains-t-AMTI upon the fillal determination of said appeal. oﬁ
the other hand, if such judgment is for the payment of money_ and if said judgment is.not paid within
thirty (30) days of final affirmance, then th.is o'olig'ation shall be and rerriain in full force and virtue in
law, and judgmen‘t in the -appropriate amount may be entered agairrst this Surety hereon, subject to

further stay of execution that may be ordered pending further appeal. .




Executed in the presence of:

Edward AZ Bernstein

17245273

By: YA

ADVANCED MANAGEMENT -

TECHNOLOGY, NC..
' - Principal

-_By:@*'r” -

N o A‘{ithoﬁ'zed Repr_ésentati\'re.
Richard A. Lemmon, V.P. & Secretary

Safeco Insurance Company of America; Surety
Authoriie‘dRepreSEhtétive T \
Michael R. Mayberry, Attorney-in-Fack




~ GALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT _

State of California
Coun'ty of Los Angeles

On Januarv 6, 2010 _ before me, B. Aleman, Notarv Public, personally
appeared Michael R Mayberry . who proved to me on the basis of
satisfactory evidence to be the person{s) whose name(s) is/are subscribed
to the within instrument and acknowledged to me that he/shefthey executed
the same in his/hertheir authorized capacity(ies), and that by his/herih
signature(s} on the instrument the person(s), or the entity upon behalf of
WhICh the person(s} acted, executed the mstrument

| certify under. PENALTY OF PERJURY under the laws of the State of
-Callforma that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

PRy R o W

B. ALEMAN i

1.2 v Commisiion # 1774647
g%} Notary Public - Callfornia
™. Lot Angeles Counly o
Oct21, 2011




Safeco Insirance Company of Amenca ’
General [nsuranoce Company of Amerca

POWER Yot Ao
i . Suite 1700
OF ATTORNEY Seatls, Wh 98154
" No.. 6843

KNOW ALL BY THESE PRESENTS: e

That SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF AMERICA, each a

Washington corporation, doés each hefeby appaint : _ _
£.S. ALBRECHT, JR.; TRACY ASTON; TOM BRANIGAN; K.D. CONRAD; ASHRAF ELMASRY; SIMONE GERHARD;
JOYCE HERRIN; MICHAEL R, MAYBERRY; C.K. NAKAMURA; MARIA PENA; WILLIAM A, SADLER; EDWARD C..
SPECTOR; MARINA TAPIA; LISA L. THORNTON; BRENDA WONG; NOEMI QUIROZ; B. ALEMAN; Los Angeles, CA

s true and lawful attorney(s)in-fact, with full authority to execute on its behalf idelity and suirety bonds or undertakings and other
dosuiments of a similar character issued in the courss of its business, and 1o bind tHie respective company thereby.

iN WITNESS WHEREOF, SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF

. AMERICA have each execited and attested these présents

this

Dmbly TR

. _ Timothy A. Mikolajewski, Vice President
CERTIFICATE .
Extract from the By-Laws of SAFECO INSURANCE COMPANY OF AMERICA
. and of GENERAL INSURANCE COMPANY OF AMERICA:
“Articlé V, Section 13, - FIDELITY AND SURETY-BONDS ... the President, any Vice Présidént, the Secretary, and any Assistant Vice
President appointad for thal purpose by the éfficer in charge of surety operations, shall sach’Have authority to appoint individuals as .
aftomeys-in-fact or under other appropriate fities with auithority fo exécuté on behalf of the company fidelity ahd surety bonds and
Sther documents of similar character issued by the cofripariy in thie coursé of #s business... On any instrument fiaking of evidencing
such appoiitinent, the signalures may bé affixed by facsimile. On any instrument conferring such adthority or on ‘any bond of
uridetaking of the company, the seal, or a facsimile therecf, may be Impressad or affixsd or ¥ ‘any other manner reproduced;
provigad, howaver, thet the seal shall not be necessary 1o the validity of any such instrument or undertaking.”
Extract from a Resolution of the Board of Directors of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA adopted July 28, 1970.

21st March 2009

Dexter R. Legg, Secretary

“On any cerlificate executed by the Secrelary or an assistant secretary of the Corpany setfing out,

"} Tre provisions of Adicle V, Section 13 of the By-Laws, and

{l} A copy of the power-of-attomey appaintment, execuited pursuant thereto, and

(il) Gertifying that said power-of-atfomey appoifitherit i$ in full force and effect,
the signature of the certifying officer may be by facsimile, and the seal of the Company may be a facsimile thereof.”
|, Dexier R. Legg . Secretary of SAFECO INSURANCE COMBANY OF AMERICA and of GENERAL INSURANCE COMPANY
OF AMERICA, do hiereby certify that the foregoing exiracts of the By-Laws and of a Resolution of the Board of Directors of these
corporations, and of a Power of Attomey issued pursuant thereto, are frue and corfect, and that bigth the By-Laws, the Resolution and the
Power of Attomey dre still In full forde and effect. )

IN WITNESS WHEREOF, | have hereunto set sy hahd and affixed the facsimile seal of said corpoi‘atldﬁ

6th day of January . 2010 -

this

WEB POF




RIDER

To be attached to and form part of:

Bond Number 6545535
Dated 2/21/2008
Issued by the SAFECO INSURANCE COMPANY OF AMERICA
Iri the amount of . _$1,000,000.00 :
On behalf of ADVANCED MANAGEMENT TECHN OLOGY. INC.
(Principal) ' ' :

~And in favor of INNOVATIVE TECHNOLOGIES CORPORATION
(Obligee) -

Now therefore, it is agreed that i in con51derat1on of the premlum charged, the attached bond shall
be amended as follows:

The penal sum of the bond shall be amended:

"FROM: One Million and 00/100ths ($1,000,000.00)

TO: Thirteen Million Four Hundred Thousand and 00/100ths '($13,40.'0',000.00)
It is further understood and agteed that all other termis and conditions of this bond shall femain

unchanged.

This Rider is to be Effective this 11th day of January, 2010.

Signed, Sealed & Dated this 6th day of January, 2010.

ADVANCED MANAGEMENT TECHNOLOGY. INC.,

(Prmmpal) Richfrd A. Lemmon, V.P. and Secretary.

SAFECO INSURANCE COMPANY OF AMERICA
(Surety)

BW"\A '\-\__\

Michael R. Mayberty, Attomey in-= ?tt \



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT _

~ State of California
County of Los Angeles

On Januarv6 2010 _ before me, B. Wong, Notary Public, personally
appeared Michael R, Mayberry _ who proved to me on the basis of
satisfactory evidence to be the person{s) whose namefsy is/are subscribed

to the within instrument and acknowledged to me that he/she/fthey executed
the same in his/hertheir authorized capacity(ies), and that by his/heritheir .
signature(s) on the instrument the person(s), or the entity upon behalf of

which the person(e) acted, executed the mstrument :

| certlfy under PENALTY OF F’ERJURY under the laws of the State of '
California that the foregomg paragraph is true and correct :

WITNESS my han'd and official seal.




Safeco Insisrance Company of America
General Insurance Compaty of Amenca

POWER : 1001 4th Avenue
INE Suite §700
OF ATTORNEY - Set, WA 68154
o o ) No, 6843 .
KNOW ALL BY THESE PRESENTS: . S :

That SAFECO INSURANCE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF AMERICA; each a
Washington corporation, does each hereby appaint . )
£.S. ALBRECHT, JR; TRACY ASTON; TOM BRANIGAN; K.D. CONRAD; ASHRAF ELMASRY; SIMONE GERHARD;
JOYCE HERRIN; MICHAEL R. MAYBERRY; C.K. NAKAMURA; MARIA PENA; WILLIAM A. SADLER; EDWARD C,
SPECTOR: MARINA TAPIA; LISA L. THORNTON; BRENDA WONG; NOEMI QUIROZ; B. ALEMAN; Los Angeles, CA

ite troe and lawful attomey(s)-in-fact, wi_fh full authority to ekééne on its belialf ﬁdelity'and surety borids or undertakings and othier
docuimishts of a similar character issued in the coufse of its business, and to bind the respactive company theraby.

IN WITNESS WHEREOF, SAFECO INSURANGE COMPANY OF AMERICA and GENERAL INSURANCE COMPANY OF
AMERICA have each executed and attésted these preseénts ) .

Lo 21st _ March _ 2009
tlhls C day of e R :
_Dexter R. Leqg, Secretary . .. Timothy A. Mikolajewsk], Vice President

CERTIFICATE

Extract from the By-Laws of SAFECO INSURANCE COMPANY OF AMERICA
and of GENERAL INSURANCE COMPANY OF AMERICA:

“Article'V, Seclion 13. - FIDELITY AND SURETY BONDS ... the Presidént, any Vicé President, the Secretary, and any Assistant Vice
President appointed for that purpose by the officer in chargé of suiety operalions, shall each have authofity o appoint individuals as
attomeys-in-fact or under other appropriats files with authority (0 execute on belialf of the company fidelity and surety bofids and
otfiai documents of similar character issued by the company in tha course of #5 busingss... On any Instrument making or évidencing
suth appaintment, the signatufes may be affixed by facsimile; On ahy instrument corferring stich authority or on any bond or
undertaking ‘of the company, the seal, or a facsimile thereof, may be impressed or affixed or in any offier manner reproduced;
provided, however, that the seat shall not be necessary to the validity of dny such instiuiment or undertaking.” :
Extract from a Resolution of the Board of Directors of SAFECO INSURANCE COMPANY OF AMERICA
and of G_ENERA.L INSURANCE COMPANY OF AMERICA adopted July 28, 1570,
“On ahy ceitificale executed by the Secretary or an assistant secretary of the Company setting out,
(i) “The provisions of Articte V, Section 13 of the By-Laws, and
{ii} A eopy of the power-of-atiomey sppointment, exettitéd pursuant thereto, and
(i) Ceftifying that said power-of-atiomey appointment ls in full force and affect, )
the signature of the certifying officar may be by facsimile, and the Seal of the Company may be a facsimile thereof.”
|, Dexter R. Legg  , Secretary of SAFECO INSURANCE COMPANY OF AMERICA. anid of GENERAL INSURANCE GOMPANY
OF AMERICA, do hereby ceriify that the foregoing extracts of the By-Laws and of a Rasolution of the Board of Directors of these
corporations, and of a Power of Atlomay issued pursuarit thersto, are trus and correct, and that both the By-Laws, the Resciution aid the
Powar of Attomey are still in full force and effect. . ) _

IN WITNESS WHEREQF, | have hereunto set my harid and affixed the facsimile seat of said corporation

this . 6th ' dayof __January . 2010 -

Dot 4.4y

Dexter R. Legg, Secretary




ELECTRONICALLY FILED
COURT OF COMMON PLEAS

Wednesday, December 67, 2011 10:48:27 A

CASE NUMBER: 2003 CV 03674 Docket iD:

GREGURY A BRUSH

M
16713612

CLERK OF COURTS MONTGOMERY CTOUNTY OHID

IN THE MONTGOMERY COUNTY COMMON PLEAS COURT
Civil_ Division :

INNOVATIVE TECHNOLOGIES : 'CASE NO. 03-CV 3.674

CORPORATION, o
: (Judge Mary Wiseman)

Plaintiff,
Voo | | . MOTION TO ENTER JUDGMENT
o . AGAINST SURETY AND ENFORCE
KENTON TRACE TECHNOLOGIES, : BOND
LLC, et.al., :

Defendants.

Pursuant to the terms of Defendaiit Advanced Management Technology Tne.’s (“AMTI™)

Supersedeas Bond, Appellate Rule 7(B), and ORC. § 2505.20, Plaintiff, [nnovative

Technologies Corporation (“ITC”), respecifully moves this Court for an Order entéring judgment |

against Safe;:o Insurance Company of Amierica (“Safeco™), surety on the Bond postéd by AMTI
on -Januafy 11, 2010, in the amount of $13,400,000. 1TC requg:sts this ordered be is'sued on
December 13, 2011 and that the Order require Safeco to '.post th_e funds with the Clerk for
disbursément to ITC by Wédnesday, December 14, 2011. A memorandum in suppoft of this

Motion is attached, and a Proposed Ordef has been filed simultaneously with this Motion for the

Court’s convenience.




Réspectfully submitted,

/s/ Michael P. Moloney

James A. Dyer (0006824)
Michael P. Molotiey{0014668)
Heather Duffey Welbaum (0071019)
Etin A. Moosbrugget (0086497)
SEBALY SHILLITO + DYER

. A Legal Professional Association
1900 Kettering Tower
40 North Main Street
Dayton, Ohio 45423
937-222-2500

- 937-222-6554 (fax)
jdyer@ssdlaw.com
Attorneys for Plaintiff, .
Inrovative Technologies Corporation

MEMORANDUM
On the date of this filing, [TC’s judgment against AMTI is $14,053,913.00 with the

| possibility of an additioﬁal $2,025,928 in _additioﬁal attorneys’ fees and 'a'dd.itional interest. The
judgmént includes a $1;970,599 COmpensétory damages award, a $5,832,974 punitive damag‘\és
award, an award of $2.941,502 in attorneys’ fees,! and $3,308,837 in post-'ju«:lgr’nent_intere‘st.2 |
Although $653,913 short of covering the entil;e' judgment owed by AMTI to iTC, on January 11,
20'_10, AMTI posted a Bond in the amount of $13,400,000 to obtain a stay of execution of
judgment from th_is. Couft pénding the conclusioﬁ of AMTI’s appeal in this matter.” Safeco
Insurance Comi)any of America is the signed surety on the Bond, agreeing to liab'ility in the

amount of the bond if AMTI does not pay in full any monies, costs, and damages awarded

! Defendant Advanced Management Technology, Ihc.’s Supersedeas Bond, filed January 11, 2010, in the case
Innovative Technologies Corp. v. Kenton Trace Technologies, LLC, no. 2003-CV-3674.
2 Interest on the amount of damages owed to ITC ($10,745,076) calculated at a rate of 8% from January 22, 2008
until November 28, 2011 totals $3,308,837. : :
——————————— 3 —Prfendamt Advanced Vanagement Fechnology; Ines-Supersedeas Bond-
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against it.! By the terms of the Bond itsélf, if AMTI does not pay its judgment owed to [TC
within thlrty (30) days of final affirmance by the Court of Appeals then “judgment in the
approprlate amount may be entered against [Safeco]. »3
The Second District Court of Appeals afﬁrmed this Court’s judgment against AMTI on
October 28, 2011.° More than thirty days have passed since the Entry of this affirmation, and
AMTI still has not paid any amount of the judgment owed to ITC, nor has it asked this Court to
“extend the current stay of execution bjf'poéting an additional bond for an incréased amounit.
Therefore, it is in accordance with the expliéit terms of the Bond currently in place that [TC
moves the Court for an Order entering immediate judgment against Safeco in the amount of
$13,400,000.
~ An immediate judgment against Safeco is sup'poftcd by Ohio statutory and case law.
Appellate Rule 7(B), which governs procee‘diﬁgs against sureties, provides:
If security is given in the form of a bond . . ., each surety submits
himself or hers¢lf to the jurisdiction of the trial coutt and
irrevocably appoints the clerk of the trial court as the surety’s
agent upon whom any process affecting the surety’s liability on the
‘bond . . . may be served. Subject to the limits of monetaty
Jur1sdlct10n this liability may be enforced on motion in the trial
court without the necessity of an independent action.
Ohio courts have interpretéd App. Rule 7(B) to mean that a surety’s liability on a supersedeas
bond is “immediate and direct.”’ Therefore, upon motion by a plaintiff-creditot, although the

clerk must send notice to the surety that such motion has been filed, “the courts of Ohio have

‘express legislative authority’ to render sumniary judgment against a sure:‘ty.”8

‘¢ Id.

> Idoat2.

See the Opinion and the Final Entry, both filed on the 28" day of October, 2011, in the case Irnovative

Technologies Corporation v. Advanced Management Technology, Inc., no. CA23819.

" Bowen & Associates Inc. v. 1200 West Ninth Street Lid. Partnership (Cuyahoga Cty. 1995), 107 Ohio App.3d
750, 753, 669 N.E.2d 500.

—omuayd Nettheton Co—v—Warren-(Geanga th—1999)—1 999—WL—°Q1 38;-at- ¥4
-3 '



To conclude, because the very terms of the Bond provide that judg:mer'lt can be en_t_éred
aéains't Saféco thirty déy’s after the Appellate Court’s final affirmance of the judgment if AMTI
has failed to pay, and because such immediate -j'udgment is suppo‘rt‘ed: by b.t)th 'Ohio-stat'utbry anhd
case law, ITC respectfully requests thét this Court enter judgment against S.afeccl:'in the amount
of $13,400,000.00 on Deéember 13, 2011, Further, in order for ITC to execut¢ this judgment,
ITC respectfully requests that this Court Order Safeco to post $13,400,000.00 with the Clerk for |
subsequent disbursement to ITC by Wédne"sd.ay, December 14, 2011.

Respectfully submitted,

/s/ Michael P. Moloney

James A. Dyer (0006824)
‘Michael P. Moloney (0014668)

* Heather Duffey Welbaum (0071019)
Erih A. Moosbrugger (0086497)
SEBALY SHILLITO + DYER
A Legal Professional Association
1900 Kettering Tower

© 40 North Main Street
Dayton, Ohio 45423-1013
937-222-2500

- 937-222-6554 (fax)

jdyer@ssdlaw.com
Attorneys for Plaintiff.
Innovative Technologies Corporation




CERTIFICATE OF SERVICE

My office electronically filed the foregomg on December 7, 2011 using the Court’s
Electroni¢ Filing System, which will serve a copy to the followmg who are listed on the Court s
Electronic Mail Notice:

Brian S. S-u'll'ivan, Esq. David C. Greer, Esq. ,
DINSMORE & SHOHL LLP 'BIESER, GREER & [LANDIS
255 East Fifth Street, Ste. 1900 400 National City Center
Cingcinnati, OH 45202-4720 © 6 North Main Street
Attorneys for Defendant Advanced - Dayton, OH 45402

Management Technologies, Inc. | Attorneys for Defendant Advariced
: ' : Management Technologies, Inic.

/s/ Michael P, Moloney _
Michael P. Moloriey

©1436440.1




IN THE MONTGOMERY COUNTY CO'MM'O_N PLEAS COURT
- Civil Division

INNOVATIVE TECHNOLOGIES = : CASE NO. 03-CV 3674
'CORPORATION, . : R
o (Judge Mary Wiseinan)
Plaintiff, ' '
v, | . ORDER GRANTING ITC’S MOTION

‘ | . : : TO ENTER JUDGMENT AGAINST
KENTON TRACE TECHNOLOGIES, :  SURETY AND ENFORCE BOND
LLC,efal., : ' . _

Defendants.

This matter came before the Cotirt on Plaintiff Innovative Technologies .Corpo'rat'iori’.Sf '-

("‘ITC:'”) Mbtion to Enter Judgment Against Surety and Enforce Bond. ITC seeks fo have this
“Court enter judgment against Safeco Tnsurance Company of America (“Safeco”), surety én the
supersedeas bond posted by Defendant Advance& Management Technélogy Inc. (“AMTT™), in
the amount of $13,400,000.00. ITC also seeks to have t.he. Court order Safeco to post
$13.400,000.00 with the Clerk by December 14, 2011,

After review of the Motion, thé Court finds the Motion to be well-taken, and it is hereby
GRANTED. Pursuaﬁt to App. Rule 7(B) and the teﬁns of AMTT’s Supersedeas Bond, it is
ORDERED, AJUDGED AND DECREED that Safeco Insurance Company of America is liable

T 1o Plainﬁf_f Innovat_ive Technologies Corp. in the amount of $13,400,000.00. It is further
ORDERED that Safeco post $13,400,000.00 with the Clerk by December 14, 201 1, for

subsequent disbursement to Plaintiff ITC.




DONE and ORDERED in Dayton, Ohio, this _ day of December, 2011.

TUDGE MARY WISEMAN

Co’_pies to:

James A. Dyer, Esq. and Michael P. Moloney, Esq., SEBALY SHILLITO + DYER, A Legal
Professional Association, 1900 Kettering Tower, 40 North Main Street, Dayton, OH 45423-
1013, Attorneys for Plaintiff o ' ‘

Montgomery County Clerk of Courts, 41 N. Perry Street, Dayton, Ohio 45422:2 150, Agent for
 Surety Safeco Insurance Company of America; - R ' - :
Brian S. Sullivan, Esq., DINSMORE & SHOHL LLP, 255 Bast Fifth Street, Suite 1900,
Cincinnati, Ohio 45202-4720, Attorneys for Defendant Advanced Management Technologies,
Inc.; L ‘ :

David C. Greer, Esq., BIESER, GREER & LANDIS, 400 National City Centet, 6 N. Main
Street, Dayton, OH 45402, Attorneys for Defendant Advanced Management Technologies, Inc.

14363431
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