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STATEMENT OF FACTS

This case was originally filed by Sugarcreek Township in an effort to challenge

an annexation brought by property owners seeking annexation to the City of Centerville

and in conjunction therewith a proposed TIF referenced in a pre-amiexation agreement

between the developers, owners and the City of Centerville. The trial court in this case

determined that the annexation proceedings were correct. However, the court ultimately

determined that all outside millage which was levied by the township was not subject to

the tax exemption under tax increment financing laws and therefore was not available as

a source of funds using the TIF mechanism because the property was annexed under R.C.

709.023. The trial court held that sub-section (H) of that provision guaranteed the

township that all of its taxes would be held unaffected, and the TIF could not be used to

exempt those taxes.

This amicus curiae would anticipate that a more specific and detailed statement of

the facts and of the case would be set-forth in the memorandum submitted by the

Appellant and Appellee.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: R.C. 709.023(H) does not protect
township voted millage from a TIF exemption.

The sole issue in this case is whether R.C. 709.023(H) provides a guarantee to a

township that its millage on a piece of property obtained through an annexation under

R.C. 709.023(H) is protected from exemption under R.C. 5709.40 implementing a tax

increment financing (TIF). While the Appellees in this case assert that the clear language

of the statute supports an interpretation that a TIF exemption cannot be applied to a

property annexed in a "type 2 annexation", the plain language of the statute and reference
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to that language in conjunction with the statutes related to tax increment financing clearly

establish that there is no legislative intent for the result sought by the Appellee.

The Court of Appeals has held that the use of a "type 2 annexation" by a property

owner to annex property from a township to a municipality limits the ability of that city

or municipal corporation to use TIF to temporarily capture the increased tax on

improvements. The real estate tax on the unimproved ground remains unaffected by a

TIF. This position is not consistent with the basic tenants of tax law in the State of Ohio.

Further, the intent of the bill which enacted R.C. 709.023(H) does not support the lower

court's conclusion.

In crafting the major revision of Ohio annexation law in the early part of this

decade, the General Assembly addressed a variety of issues related to annexation. The

"type 2 annexation" was created by this law. In passing Senate Bill 5 in 2001, the law

which revised the annexation procedures, the General Assembly specifically noted the

impact thai every annexation would have on inside millage and made changes to R.C.

5705.315 to assure that inside millage was split appropriately between cities and

townships. However, the General Assembly chose not to address outside millage in a

similar manner. This would not appear to be a simple oversight, but rather, a conscious

decision on the part of the General Assembly not to change the law as it applied to

outside millage.

A careful reading of R.C. 709.023(H) reflects the same intent. That sub-section

reads:

"Notwithstanding anything to the contrary in section 503.07 of
the Revised Code, unless otherwise provided in an annexation
agreement entered into pursuant to section 709.192 of the
Revised Code or in a cooperative economic development
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agreement entered into pursuant to section 701.07 of the
Revised Code, territory annexed into a municipal corporation
pursuant to this section shall not at any time be excluded from
the township under section 503.07 of the Revised Code and,
thus, remains subject to the township's real property taxes."

The clear language in this sub-section indicates intent on the part of the General

Assembly not to change the law as it presently existed. The General Assembly used the

word "remains", a word suggesting continuance of the status quo. The goal here was to

maintain township taxes so that they would not lose their right to collect their taxes

through the annexation proceeding which required the territory to remain within the

township. There is no expression of intent here to change any of the rules that relate to

appropriate tax exemptions as they apply to this territory. The use of the term "remains"

suggests that no change is anticipated. It would have been very easy for the General

Assembly to add language which made it clear that tax exemptions under a TIF

exemption would not apply to the property. No such language was added. The tenor of

the statute and its specific wording indicates a conscious decision not to change the law

and to permit outside millage to continue to be subject to exemption using a TIF

mechanism.

In interpreting legislative acts, the intent of the legislative body is tantamount.

There is certainly no a clear indication of legislative intent to change the fundamental

basis of the TIF statutes. In undertaking a matter of this significance, one would hope the

expression of the intent to do so would be obvious. In this circumstance, any evidence of

an intent to change the law to protect outside voted millage from this exemption is, at

best, unclear. It would have been very easy for the General Assembly to rewrite the law

to make it clear that this was their intent. Having not done so, it would seem that the
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intent was to maintain the prior state of the law. The law prior to 2001 allowed TIFs to

apply to township territory that was annexed to a municipality and not taken from the

township.

Sugarcreek Township argues that the statutory scheme created between the

annexation laws and the TIF laws with the passage of Senate Bill 5 mandates that the TIF

exemption be prohibited. This argument is based on two faulty premises. The first of

these premises is that the implementation of a TIF is a"winner-take-a1P' proposition.

Sugarcreek Township complains that the City of Centerville is allowed to annex property

without its permission and then receive all of the property taxes from that annexed land.

This is simply a misstatement of law. Tax increment financing, as indicated by its name,

applies only to the incremental portion of the tax which results from the development of

the property. The value of the land prior to development is still taxed and unaffected by

the exemption. Therefore, for Sugarcreek Township to suggest that there is an inequity in

this situation because Centerville receives all of the tax dollars is simply not factually

correct. Moreover, it is the property owner who petitions for annexation, not Centerville.

Furthermore, there is no indication of any intent in the statutory development of

Senate Bill 5 that the TIF statutes were to be significantly affected by the revision of the

law. As previously noted, the statute regarding inside millage was adjusted to deal with

the issues created by annexation, but the General Assembly specifically chose to leave

the issue of outside millage alone. This undermines the statutory scheme suggested by

Sugarcreek Township. Very simply, the General Assembly sought to assure townships

that the land annexed would remain a part of its tax base, not that existing tax exemptions

would not apply to that property.
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Finally, the concept of TIF financing is the infrastructure which permits the

development of the property is ultimately paid for over a limited time by property taxes

on the developed property. This statutory approach allows a development help finance

the infrastructure which permits the development to occur. This is a fundamentally fair

and equitable approach to the construction of and payment for public infrastructure.

The statutory scheme asserted by Sugarcreek Township creates an absurd result.

Property annexed by any procedure other than a "type 2 annexation" is subject to a TIF

exemption. But territory annexed under a "type 2 annexation" is not. This is true

regardless of whether the territory is removed from the township or remains in the

township. Property which is maintained in the township after annexation is subject to the

tax exemption if it is not a "type 2 annexation", but is not subject to the tax exemption if

it is a "type 2 annexation". This distinction makes no sense. There is no logical basis for

this arbitrary and disparate treatment of property. There is no logical reason to conclude

that the General Assembly intended this result. In fact, logic dictates the contrary.

The plain language of R.C. 709.023(H) states that the "territory annexed into the

municipal corporation pursuant to this section.... shall not at any time be excluded from

the township under section 503.07 of the Revised Code and, thus, must remain subject to

the townships real property taxes." It should be noted that this plain language says as

long as the property remains part of the township the township real property taxes are in

place and applicable. It does not create any special protection from a TIF on those taxes.

All property which remains in any township remains subject to the real property taxes of

the township. This does not limit exemptions from being applied to the property. If the
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property were purchased by a charitable organization and used for a charitable purpose,

the exemptions provided in R.C. 5709.121 would apply.

Sugarcreek Township has argued that the City of Centerville is fixated on the

language on the TIF statutes in reviewing this issue. Since a TIF exemption is what is in

question in this case, the focus should be on the statutes related to TIFs; not a statute

which was designed as a compromise to resolve annexation wars in the State of Ohio.

In summary, there is nothing in the language of the statute or the action of the

General Assembly which supports the position taken by Sugarcreek Township in this

case. In fact, every action taken by the General Assembly in conjunction with Senate Bill

5 suggests that the intent was not to change the applicability of TIF exemptions to

property annexed under any type of procedure including the "type 2 annexation". There

is simply nothing to support a determination of legislative intent by the General

Assembly to create the blanket exemption which the Court of Appeals has determined

that exists in this case.

CONCLUSION

This case is a thinly veiled attempt by Sugarcreek Township to effectively

overturn a "type 2 annexation" because it does not like the "type 2 annexation"

procedure. In fact, the record in this case clearly shows that this was just one of many

arguments in this case. It was an attack on the "type 2 annexation". When this attack on

"type 2 annexation" failed, Sugarcreek Township retrenched itself and addressed a

different flank; the financing mechanism which would allow the land to be developed in

the City of Centerville. By making the land worthless to the City of Centerville,

Sugarcreek Township might persuade the City of Centerville to abandon the annexation.
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Unfortunately, the Court of Appeals below accepted and confirmed this tactic. As

a result, a useful method of financing development in undeveloped areas of the State of

Ohio will be denied in certain areas which are annexed using the "type 2 annexation"

procedure without any show of cause or justification therefore. This is senseless, and

completely inconsistent with Ohio law. Furthermore, the result of the decision below is

that many cities which have used "type 2 annexations" and have used TIF financing to

develop infrastructure for the development of those areas so annexed, now face the

results of a Supreme Court decision 10 years after the passage of Senate Bill 5 which

would fundamentally change the game and playing field.

The results of the position taken by Sugarcreek Township and Court of Appeals

are at a minimum risky to the State of Ohio and specifically to the municipal corporations

located in the State of Ohio. Furthermore, there is simply no support for the position that

the General Assembly intended the result which is being sought by Sugarcreek Township

and has been adopted by the Court of Appeals in this case. For these reasons, the

decision of the Court of Appeals should be reversed and this cause should be dismissed.

Respegrfully submitted,
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