
IN THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL.
WAYNE T. DONER, ET AL.,

Relators,

JAMES ZEHRINGER, DIRECTOR
OHIO DEPARTMENT OF
NATURAL RESOURCES, ET AL.,

Respondents.

Case No.: 2009-1292

APPENDIX IN SUPPORT OF MOTION OF RELATORS FOR AN AWARD OF
ATTORNEYS' FEES AND COSTS

Bruce L. Ingram (0018008)
(Counsel of Record)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
mcbrewer@vorys.com

Attorneys for Relators

L 711U^ DO
D£^ ^ 3 Z0II

C,'t:clitt t?Q s'0ilRT
S1311,FBIL Ot;UiiT JF OHIO

William J. Cole (0067778)
(Counsel ofRecord)
Mindy Worly (0037395)
Jennifer S.M. Croskey (0072379)
Assistant Attorneys General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215
Tel: (614) 466-2980
Fax: (866) 354-4086
william.cole@ohioattorneygeneral.gov
mindy.worly@ohioattorneygeneral.gov
j ennifer.croskey@ohioattorneygeneral.gov

Dale T. Vitale (0021754)
Daniel J. Martin (0065249)
Tara L. Paciorek (0082871)
Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road # D-2
Columbus, Ohio 43229
Tel.: (614) 265-6870; Fax: (614) 268-8871
dale.vitale@ohioattomeygeneral.gov
daniel.martin@ohioattomeygeneral.gov
tara.paciorek@ohioattomeygeneral.gov

Attorneys for Respondents



Tab Description

Vol. 1 of 1

A Affidavit of Bruce L. Ingram, which includes the following exhibits:

Exhibit 1: Vorys' Spreadsheet Detailing Time Entries And Rates.

Exhibit 2: Vorys' Interest Calculation.

Exhibit 3:.Vorys' Chart Of Expenses.

Exhibit 4: Vorys' Interest Calculation.

B. Unpublished Federal Court Decisions

rxce L. IngrdZ(001^008) (Counsel of Record)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Martha C. Brewer (0083788)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
Tel.: (614) 464-6480
Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com
mcbrewer@vorys.com

Attorneys for Relators



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing was served upon the

following, via U.S. Mail postage prepaid, this 23rd day of December, 2011:

William J. Cole
^:i:.dy ::'or:y
Jennifer S.M. Croskey
Assistant Attorneys General
30 East Broad Street, 26th Floor
Columbus, Ohio 43215

Dale T. Vitale
Daniel J. Martin
Tara L. Paciorek
Assistant Attorneys General
Environmental Enforcement Section
2045 Morse Road # D-2
Columbus, Ohio 43229

Attorneys for Respondents

-3-

12819759



EXHIBIT A



AFFIDAVIT OF BRUCE L. INGRAM

STATE OF OHIO )
) ss:

COUNTY OF FRANKLIN )

I, Bruce L. Ingram, being duly swom and cautioned, hereby depose and states as follows:

1. I am a member of the bar of this Court and have been since 1978 continuously. I

am a partner with Vorys, Sater, Seymour and Pease LLP ("Vorys"). I serve as counsel of record

for Relators in the case styled State of Ohio Ex. Rel. Wayne T. Doner, et al. v. James Zehringer,

Director of Ohio Department of Natural Resources, et al. ("Matter"). I make this Affidavit in

connection with Relators' Motion for an Award of Attorneys' Fees and Costs. I have personal

knowledge of the matters addressed in this Affidavit.

2. The time expended by Relators' attorneys and Vorys' paralegals and litigation

support staff on this Matter totaled 3,197.85 through December 20, 2011. This Matter involved

more than 801andowners, more than 90 parcels, and thousands of acres of land. It involved

obtaining approximately 100 affidavits and preparing for and attending 80 depositions. It

involved several expert witnesses on hydrology and hydraulics. The parties submitted dozens of

volumes of evidence plus supplemental evidence. Successful prosecution of Relators' claims

thus involved extensive fact investigation, document review, and witness interviews; preparation

of the petition; research and full briefing on Respondents' motion to dismiss; propounding and

responding to requests for production of documents, interrogatories, and requests for admission;

research and full briefing on motions to compel discovery, as well as other discovery related

motions; preparation for, attendance at, and review of testimony from approximately 80

depositions; extensive analysis of expert documents; briefing several case management motions;
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the submission of 29 volumes of evidence and then supplemental evidence; research and fu11

briefing of the merit brief and reply merit brief; responding to Respondents' motion for an

extension of time to supplement evidence; and preparation for and attendance at oral argument.

Based on my 33 years of practice in Columbus, Ohio, including in prosecuting civil rights

actions in the trial courts of Columbus, Ohio, and in billing various clients for professional

services in connection with such actions, the time expended in this Matter for which Relators

seek an award of attorneys' fees is reasonable and consistent with the complexity of the Matter,

volume of evidence in the Matter and number of parties to the Matter. The time expended was

necessary in order to adequately and properly protect Relators' interests and to achieve Relators'

successful prosecution of their claims in this Matter. I am also familiar with Rule 1.5(a) of the

Ohio Rules of Professional Conduct with respect to the reasonableness of attorneys' fees.

3. The billing rates for Relators' attorneys that have worked on this Matter ranged

from $170 to $ 440 an hour. The billing rates for paralegals and litigation support staff at Vorys

that have worked on this Matter ranged from $70 to $185 an hour. These billing rates are based

on the usual billing rates that Vorys charges clients and are the rates that were used to calculate

the lodestar fee amount in this Matter. Based on my 33 years of practice in Columbus, Ohio,

including in prosecuting civil rights actions in the trial courts of Columbus, Ohio, and in billing

various clients for professional services in connection with such actions, these rates are

reasonable and consistent with the rates charged by other attorneys in this area for similar

services.

4. The total amount of attorneys' fees incurred as of December 20, 2011 and sought

from the Courtin connection with this Matter is $756,584.50. Vorys calculated the lodestar
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using the historical rates for the attomeys and paralegals at the time that they performed the work

for this Matter.

5. I attach hereto as Exhibit I a true and accurate copy of a spreadsheet prepared by

Vorys detailing the time entries and rates for such entries for the amount of attorneys' fees that

Relators seek from the Court in connection with this Matter. Certain entries have been redacted

entirely and the amount of fees for those entries is not being sought from this Court.

6. 1 attach hereto as Exhibit 2 a true and accurate copy of an interest calculation

prepared by Vorys calculating the amount of interest at the Ohio statutory rate on $756,584.50

through December 23, 2011.

7. The total amount of costs incurred as of December 20, 2011, in connection with

this Matter is $174,588.54. The costs incurred in this Matter include photocopying and scanning

charges, courier and messenger services, telephone costs, court reporter and deposition expenses,

legal research, filing fees, travel expenses, and expert witness expenses. These costs were

necessary either in order to adequately and properly protect Relators' interests and to achieve

Relators' successful prosecution of their claims in this Matter or forced on Relators by the

litigation strategy and tactics of Respondents, including their decision to take 70 depositions of

Relators or their fact witnesses.

8. I attach hereto as Exhibit 3 a true and accurate copy of a total and month-by-

month chart prepared by Vorys accurately providing line-item amounts for each of the types of

expenses incurred in this Matter for which Relators seek recovery from this Court.

9. I attach hereto as Exhibit 4 a true and accurate copy of an interest calculation

prepared by Vorys calculating the amount of interest at the Ohio statutory rate on $174,588.54

through December 23, 2011.
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î ^ ma' m a

O
O
0

N
C

O
C



7

O

O
W
N

0
C
O

O U

°o
N

O
N
N

0
O

00 0 0
N

° ° m
V

O
N

0
N
O

O
N
m

O

0

O
N
N

O

0

O
ti

0

N
N

O
N
N

0
0
N

O
N
0

^
W

^
W

1%

O
O
0

O
O



o ^ °O ^ ^°O °o °O• °o•

O O
^ O

d' O ^
N
rl

Vt
O

.-^
N

^ ^
N
r t0 N

^ I^
^ ^D ^-i

^m

O . O O O O O O ^ O
O O

'i N M N N N d' ^
N ^

O O O O 0 o
V1

^
h

O

O^

N

N

N .

O O O '-i ^-i O O

ryj O
N O

S Q ]C
x Y Y Y V1 ^ ^ ^ ^.
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rŷ wN N r1 '-1

O O
Op

O
N

^ ^ ^
Lq
O P9 0 N N O

S 2 Li S Q U

Vf N Q Q W 2

2E 2
O 0 Q 0 K Q

H h 0
u ui ce w u C

wZ Z w Z
0

vj
O 0 ^ w^ w

^LL LL m LL m

m y ^ m O w C 0U L

^'

tl^D

C

O

'C^ O O m p) b9 O t• ^ C in C 6 m C N m N

0 w
O N m ^ C

o
^ E Z ^ O N Y N ^ N

41

•
tLo ++ O U (J

m

v
m ^ = O) d C U C U

^ ^ C '^ a pm N m N U ._ O p i > O C O C _ ^

v ^ ^ ^ m ^ ' j (J O j^ OlW M E C T N C 6 ^ w di .- d
E

-'^ o a^ ^ 9 - m > Q m ut N v " > T Oi pu N o ^ ,
m N

i
^ 3 m om ° .s

'
v
^

v r. u m
c o ou v+ ai m 3 o c

^

y o c .,
T- O p C 6 ^ N ^ ^ J Y v "6 O DA f6 i^ C UO

p

p^ ^

T

C

m ^
O t6

,
^ ^ ^ O a b9 :O ^ C

'o ^ ai +^ L T 0 a c ^, m io ^ 3 v m N o ^
W ^ 0 fl'

^ U - m v ^ ^ ^ m U
C

p
a

O m
O 3 0J C

> C Y v p. p) ay v
^- p O p O VD

p
b0 6

^ '
C O

'
j p

'O • i 0
',

O -O O .y- p C 0 N 'p v O u ^ N Ol N p O 6 N

O C ^ ^ C U pO m 0. a Q U ^ N O O Y " N O

v ^ m am+ O ^ p p^v ^ N Y+
Q

C v N al
h

v
a

al
o ^ ¢ .a ^n

O
v

C
m

O
w 3

a)
I-

)c
av wrc a a o m m v



N
N

N

E E O

O L CO C^ ro C O^ bD N.u o

-C . h ^o ^ o m c 'C- 3 C ato o - i3 L) ai ao 0

t v C O O 0cO O vo u
u o^a

^ £-^
2

^°r m v 3^ i a m a3i o. ^.I

°c° t nn ^. 3 v v^ ccu ^°c' F^o

V bD Fv- pmq >i K O C pUOW O N
O c^ u bA m

C- 0 c O c 0 .2 v^ 0 C
^ O Q O m

m a

o E N tC6 o N N > a o N p^j
u u'O V V'O F CL 'O V F- ^

O
N
N

O
O
4

^
r
00

C
0

^
O
a
a^
^

m

u
C
m

° s

N
W

0̂
r

M

N
N
N

O
W
N

O

r



O o O

V01 N O O O O O O d, I^

O O N ^ mtD m ^

N m
N

O O O O ^ O ^p Nut
t0

u1
00 ^ m rl N ^ N

N

O O O O O ^ ^
O

O V1 O N O •^ O
V 0

p ri
^ a O O V O

= Q Y a N Q a

V
G w } a ^ ^

a = Z ^ 0
O w O w ^ x z S ^ r

> } F-

I-w- m 0 0 ^ LLi w
ui V w Z

Z Q W N W N O

O ^ ^
D K LL

LL = Z ^ 3 3 3 W m_
' O C T

N N d O v ^ v

0

N

E
° ^Q C °^

OU G 01 ° C N . ^ Y ^ ^ L L 0
± ta N v 0 .2 c O N N Y U

°
'M m '6 a N

p 3 c X' o 0 o c D ° câ c d
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N F m ỳ ^ I- m

C

G I- Y ^

^ W

c

ce LLj C ^ W

C

G W

Z a w . w Z < 3 0 = o
0

Jw ^ O_ C7 K Z CL 7
^

O
LL

LL Z_ m LL _ m LL

C
p
C b0 j N 'n

W
G

v
Y

3 i
b0
c ^ m c

d
^ . o ^

v v ^
a

o - 'a C
c

n

^ m v OK > N `) a p 4! O0 U ^ Y Dp ^ LL ^ v w
^

L

N O t v C ^ y

^ `1 O ^ a C in ^ ^ Vf y 0l ^ C C 3 C v ^ L

' O ^ p 0 - E m tu X O O NO C C Y ^ C ^ `

O^ O i OJ p W ^ a t6 C O ^ ^ w ^"U
^

O
itr N

•

cO
^
i

.
'u

.
N s.. . N VD

Q^

_
Y LL O

Y L CO
O
Y y C

. _ _ _ . . . . _- _ Z_
. _ . _L ._ . ^ -p C.

___ ..
m vo ^ g o 3 . .^, o o

u u o ° y bp N N > „ ^
N tt O "' C C Ep Y C ^ Y ^ O u v^ -

m a^ o ° c v ° m o o_ v
wbo 0 b

D ^ C N
2 2' ^ 0

NC C
C C LL ^

o ` E o o ^ v i= E v e
w 0 E c a v 3

0
°o _

u O ^
v

W 6 u '6 m O `^ ai
o0

o.
wy a v- w v N p

1 76 ' °t0 p C y u > Y u O) O E Y ^+ C C C

° ^ C
N ° N ^ N Cd) b^ a 4J 41 C v Y N

-6
C 0 O UI ^_ a

41
N

>
'

v
L > N > O

N a -O Y'O
j v ^ N ^ Y > O c6

'
O W N v> >

-
v

N N
u
X Ul N L O v '> >>N L O > L

C
J N

z
N L

^ t- w ^
p

^ LL a w O w
¢ o E r v ^ z a a ^ v a LL m Y Y



O ^ ^ O Op

p
rc1

m
O

O
^

a
N

N
d

W

O

O °
^W ^

N a
N

vy

p 0 0 ^ m
Ol N N

^ e-I e-I

J
= Y CJ

a N ^2 W

0
YQ ^ ^i

F-

ce
W ^ J W

W Z <0
z mLL 3_

y o x o

^ C C O
o

C ^ m
m ip

.. C -F5 9 C '6 ° Ul
w

v O ^ p ° O Ui ^ p 0
° N

.
O ^ ^ E m °_ O vi L

C
l. ar ,

E

^

O LL ^ C -O

c

Q Q Q to

°

° C t6 O V t0

v o ^ c o Y ^ 3 0 '° ^ ^ ° v ^ m °° O a 'i ^

-
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â wU = U JlW U V
z

0 0 0 ^
ac

>
z

M: m 0 m m m m m

^ i 'u f aw u .

^N Z
0

Z
0

Q^ w x
Ur VrN 0 Ur J Ui lD

Z Z Z
D z

_
3 LL LL LL

C C 0 O y^„ ^ C ^ C c C

o ^ a E s E E E
H °J ' c « c 3 6 v o ^ ^ m -o « c'n o3n o^n_

E
^

m v u v ^
E

'" Ta m io g
^ o ^ c (o on ^

` o
o ° z E °° E o

c
.> o 0 ^

ou a m ` o z L v v w c ^ v
O O ta

a+ to ^ O L O U o
O

O m o
w

^

- _o..^ .. 6
.

r•-^
_ ^+ .. . G.

____• . m
= ..

i mO N̂ m
I

O ` ^
^ E O M ?. : 0 e c c W °) a) j v o o c t`^ ` ^ bO c c

^ D

E U O C
m C

^ ^ C t C ^ E bp ta U ^ ^•
C

Q
6

n0 to
^ C

09 9 ta o 'o . m
:^ f6 $ °

L ^ . ^
2 2

U) ^6 C i^
in

v v 0 O v en W m o 3 ^ o • c o 9 ^ ^ ^^
^ o

°- Q o^ a`' o E ^ re E v ^ a: `0 3 o
v ^

LL LL s U ^ o o. c c c v^o
c
u

v
ai

o o ^° ^ v m m o 0 o u_o T c ^ u o .^ ^ en cu ^,; o E > c

to N C c ^ C C
,^^

G ^ N
O ^ m^ ^ O ^ m bD i N i` N Cp c

w

LE

_
Ew

^ ^' a`° ° 2 a^ ° o o vai U m , u u



0 ° 0 0 0 0 °0 00 °o
0 o 0

I l lo ° ° . N ^ ^ ^ .
N in a N o ^ n n n_

'- N

N

N ~

v O O O 0 ^

NN a m N ^ mm C a -

0 0 0 0 0 0 0 0 0 C)

O O Ql O N
N V N N 7

y a ^p O N N

=2
N N

W U 0lJ U m O D w

K
0

N ^ F-
w
[âN K. K ^ m

0 m m m O W O w

^ g
W

^ ^ Z
^

w z <Cif Z
O

a
^J rc z O ^ ^ ^ ^ . l7

Z Z LL Z ^ LL Z

- -

LL Z

-

^

m c c «
3
m v

c
a^^ v

0 EE E E > w E o Y °J E ^ m ^ o
O bp J J O J W C Y `^- (p C `

C b0 i9 v bA K - ^ O 3 O O C '^ ^ N w ^ to
`^ L m c m ^ c

-
'

bU E r6 'a
^ °^m a^ ro C `A

J

m m .- ro m

f0 ` °' o ^ E E m oo o w ? 3 a E 0` ai 6 L
v ^

L L 0 0 0 O E ^
' m

OQ Y L L
w O

J

m .
N

N N UI O C O
w

a O ^ ^ N b0
c 3 ° ° _ a> >.

" ^ L
._
a^ o- ^ s E E^. -. .. .

--E _ _£ - - _= o - .N - - "' - - _ .-- -. -U ^ ^ v E ^ a ^ ,v 3 Y o „- N m

N^ v b -O bb9 0
O

0 O
0

O N C
-

C
O -

C O
O

C N E 2 O - t0
aL.+ O U > C 2

=

+^+ C ' . . C N
O N E '^

w
O ^ 6 N Y ` _O

v (z 0 ^ ro ^ O

m u N 3 v cu ^E T m+% Y. ^ ^ ° = c ^
E > T N T y > = p^ E O in ^ b0 G O 0l v- N ^p .

^ C N C
0

^ N O . m ^ U C ^ v 2 ^ V E ^i C
^ N C o^ E >v ^o O o E s w nu °-^ cw

vo ^ m °1 ^
Ei

v

°2°
E

3 m
f0 '

N o

uf0 a ^ a y m ° ^ fl. ^ '^ ^ a m E 'o
N ^ ^ v

^ C ^ ^ ^a ^ V- o a
J _ Y! d K o F ^ oW

o ° a a ¢ i o a = o U o o



o 0 0
0

o° 0 0 ° a o ^ °
N O

rv

O

^

O ^ . . ^
l0

O
N

^
l0

Q

^ vi I^ If1

0 O O N ^p
^ ^n ^ m rv

^
m

ym

0 o o 0 0'^
^

0 m o ^
-I^ O m N ^y c

N ^ N

2
2 V1 VI

a

^ a.' Q

^ Q J Z
^

W = ^

O

W 2 U
D

o O
a 7 w w ^
w F m Z h m pO

w -O --,

Q ^ O z w Ort Z w

LL Z^ _

N C

^

%
0

T ^ ^ v O

E^ v^'i m v ,F c ^ "0 -O a) O ^ wN- E O al O ra

v u E ' J ` ^ ° c "° ^ 3 v 0 E,„ " on w ^3 a a d v u ^ ^ •; s ^
m

r N
m

c ^
ro "O _ U) y ip L N "6 E >= j O

`
C N *' i . m

C) t6 > - °' Y y w ^ ^ ^a ^ v m a^ Y ^ ^ ^ Ec ai v o ro m ai 6a uv u o '. m v w o Y ; ^ - - Ec N E
o °i

m ;
° o E

v ^
E u

^ a o
Ju o J on - . u ' ^^ Y E m c c^ir ^ c 3 c E NJ LU c O

«
C z o t' N f6 a "6 ^ ° N 4)

.
O i. m ^ o

un
'o

o m 'o 0 N
N

N
u!

O C ` ' = V Y w.i .. c .
- .E

_ . ._ _ ^:-_. ^_ __ai_
E

. ^ _
__ ]_.S . . N_ ^-^_m,_._m^

^
_ __G

«.. ._^ .•.e•_. .. . ^ . _v . _ ^_
'° E m m E LL = m ' - c ,.

N v+.' % m o 3 c v m m ^ J
u

^ _
L ^O O v ^ `M = O O N N ^ ^ Y C m u 09 U N m U

o E v 3 ` c g m ^ ^= c E c ^ m m
^ N
u a^ - 3 c E c w o

vo
m m v J O a

S 2 um o r - 3 o v:E eO ui ^i o ai
m

m
o o K t6 ^ ^ ^ O^ o V N m "O O N C N, > p N C v

W m
o

C^F t
a

o
u ^ c 9 ^ o ya > N d Y

^ m ^ F ^ 41 W ^ VI

3 v N ^ ^ 'i ' c C o v ro v m '^ ^ O O^ N O E ^ a ' ^ v
v

E. o 6C. v uD i v + hD
o

O
• o E o c ' a m eo E m v N y m c m m a c c v

w^ v .D Y ^^ 'Y N i/ m ^ N C V W N _m. ` ` pp O U N N

" °°
,

` 3 E3 5 - c „" E m ^ m 5. ia c m o m z t a a v ^ f6 c ^ Z ' vmN v ' v 4= C J a .- N a^ ^ U U
aiN 0 "O °° O Y N N. v CN > O òo uo
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EXHIBIT 2



Doner, et al. v. Zehringer, et al.

Statutorvlnterest

Assumptions:
12/23/11 Ending Date

5.00% 2009 Interest Rate per annum
4.00% 2010 Interest Rate per annum
4.00% 2011 Interest Rate per annum

EXHIBIT

2

Start

Date Description mount

Period
c..w:.,,.

12131/09
# of days

2009
Interest

Period
c_nnrnn
12/31110

# of days
2010

Interest

Period
Ending
12/23/11
# of days

2011
Interest

Total
Interest

01/31/09 Work Amount 2,050.00 334 93.79 365 82.00 357 80.20 255.99

02/28/09 WorkAmount 1,230.00 306 51.56 365 49.20 357 48.12 148.88

03/31/09 WorkAmount 10,848.00 275 408.66 365 433.92 357 424.41 1,266.99

04/30/09 WorkAmount 17,058.20 245 572.50 365 682.33 357 667.37 1,922.20

05/31/09 Work Amount 9,350.20 214 274.10 365 374.01 357 365.81 1,013.92

06/30/09 WorkAmount 37,170.20 184 936.89 365 1,486.81 357 1,454.22 3,877.92

07/31/09 WorkAmount 22,973.90 153 481.51 365 918.96 357 898.81 2,299.28

08/31/09 WorkAmount 60,731.25 122 1,014.96 365 2,429.25 357 2,376.01 5,820.22

09/30/09 Work Amount 17,012.50 92 214.40 365 680.50 357 665.58 1,560.48

10/31/09 WorkAmount 31,063.20 61 259.57 365 1,242.53 357 , 1,215.29 2,717.39

11/30/09 Work Amount 5,540.50 31 23.53 365. 221.62 357 216.76 461.91

12/31/09WorkAmount 24,452.80 0 - 365 978.11 357 956.67 1,934.78

01/31/10 WorkAmount 60,508.40 0 - 334 2,214.77 357 2,367.29 4,582.06

02/28/10 Work Amount 81,943.80 0 - -306 2,747.92 357 3,205.91 5,953.83

03/31/10 WorkAmount 48,419.15 0 - 275 1,459.21 357 1,894.32 3,353.53

04/30/10 WorkAmount 42,577.75 0 - 245 1,143.18 357 1,665.78 2,808.96

05/31/10 WorkAmount 57,141.50 0 - 214 1,340.09 357 2,235.56 3,575.65

06/30/10 Work Amount 50,668.50 0 - 184 1,021.70 357 1,982.32 3,004.02

07/31/10 Work Amount 2,819.50 0 - 153 47.27 357 110.31 157.58

08/31/10 WorkAmount 12,407.40 0 - 122 165.89 357 485.42 651.31

09/30/10 Work Amount 894.00 0 - 92 9.01 357 34.98 43.99

10/31/10 WorkAmount 31,649.00 0 - 61 211.57 357 1,238.21 1,449.78

11/30/10 WorkAmount 18,190.50 0 - 31 61.80 357 711.67 773.47

12/31/10 WorkAmount 154.00 0 - 0 - 357 6.02 6.02

01131/11 WorkAmount 84.00 0 - 0 - 326 3.00 3.00

02/28/11 WorkAmount 4,318.50 0 - 0 - 298 141.03 141.03

03/31/11 WorkAmount 11,783.75 0 - 0 - 267 344.80 344.80

04/30/11 Work Amount 140.00 0 - 0 - 237 3.64 3.64

05/31/11 WorkAmount 504.00 0 - 0 - 206 11.38 11.38

06/30/11 WorkAmount 574.00 0 - 0 - 176 11.07 11.07

07/31/11 WorkAmount 6,880.75 0 - 0 - 145 109.34 109.34

08/31/11 WorkAmount 16,587.00 0 - 0 - 114 207.22 207.22

09/30/11 Work Amount 49,686.50 0 - 0 - 84 457.39

83

457.39

836
10/31/11 WorkAmount

11/30/11 WorkAmount

1,175.50

1,190.50

0

0

-

-

0

0

-

-

53

23

6.

3.00

.

3.00

12/01111 WorkAmount 16,805.75 0 - 0 - 22 40.52 40.52

Totals 756,584.50 4,331.47 20,001.65 26,646.26 50,979.38

1212112011 12819435_2.XLS
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STATE ex rel. DONER v. ZEHRINGER

Case No. 2009-1292 (Supreme Court of Ohio)

VORYS, SATER, SEYMOUR AND PEASE LLP'S DISBURSEMENTS

TRAVEL 4486.91

COLOR COPIES 1480.00

OUTSIDE COPIES/PRINTING 25466.19

COURIER SERVICE 2022.43

LONG DISTANCE TOLLS 184.26

COURT COSTS 10.00

COURT REPORTERS/DEPOSITIONS 15353.86

FILING FEES 256.75

MILEAGE 2470.77

OUTSIDE PROFESSIONAL SERVICES 107673.21

(Conestoga-Rovers -- $103,369.29)
(Hyrdrosphere Engineering -- $1,664.00)
(Aerial Columbus Inc. -- $1,517.50)
(Certified Transcript from Mercer County -- $894.60)

(Lexis -- $10.45)
(Ikon -- $217.13)
(Pacer -- $.24)
FACSIMILE 4.16

MEALS
1007.59

WITNESS FEE 40.60

ON-LINE LEGAL RESEARCH 7951.76

MESSENGER DELIVERY SERVICE 239.00

DOCUMENT IMAGING 267.15

OFFiCE COPYiSi,AN 5673.90

TOTAL FOR DISBURSEMENTS $174,588.54

EXHIBIT
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WorkPeriod CostCode

May-09 41
43
44
51
53

Subtotal 0509

Jun-09 37
41
42
43
44
48
55
82
91

Subtota10609

Billed Amount Description
344.00 OUTSIDE COPIES/PRINTING

12.10 COURIER SERVICE
5.04 LONG DISTANCE TOLLS

118.80 MILEAGE
20.00 MISCELLANEOUS

499.94

8.00 COLOR COPIES
134.00 OUTSIDE COPIES/PRINTING

68.16 COMPUTER RESEARCH

29.00 COURIER SERVICE
16.86 LONG DISTANCE TOLLS

34.35 OFFICE COPYING
4,027.25 OUTSIDE PROFESSIONAL SERVICES

225.00 DOCUMENT IMAGING

1.80 OFFICE SCANNING

4,544.42

Jul-09 38 0.16 FACSIMILE L D TOLLS

Subtota10709

41 123.00 OUTSIDE COPIES/PRINTING

42 246.23 COMPUTER RESEARCH

43 249.55 COURIER SERVICE
44 9.53 LONG DISTANCE TOLLS

48 884.85 OFFICE COPYING

49 140.00 FILING FEES
55 7,276.89 OUTSIDE PROFESSIONAL SERVICES

56 2.00 FACSIMILE
82 24.15 DOCUMENT IMAGING

91 10.65 OFFICE SCANNING

8,967.01

Aug-09 23 653.40 HOTEL/MOTEL

Subtota10809

37 9.00 COLOR COPIES
42 739.45 COMPUTER RESEARCH
43 67.58 COURIER SERVICE

44 5.73 LONG DISTANCE TOLLS

48 140.55 OFFICE COPYING

51 237.05 MILEAGE
53 -386 Sfn.QISCELLANEOUS

59 276.18 MEALS
71 211.00 CAR MESSENGER
82 18.00 DOCUMENT IMAGING

2,744.44

Sep-09 23 326.70 HOTEL/MOTEL
37 3.00 COLOR COPIES



Subtotal 0909

43 169.42 COURIER SERVICE
44 1.09 LONG DISTANCE TOLLS

48 0.45 OFFICE COPYING

51 126.50 MILEAGE
53 61.24 MISCELLANEOUS

688.40

Oct-09 37 188.00 COLOR COPIES
41 173.90 OUTSIDE COPIES/PRINTING

43 77.99 COURIER SERVICE
44 13.11 LONG DISTANCE TOLLS

45 10.00 COURT COSTS
48 83.25 OFFICE COPYING

50 70.00 OFFICE LUNCHES

51 117.70 MILEAGE
76 12.00 MESSENGER DELIVERY SERVICE

91 68.25 OFFICE SCANNING

Subtota11009 814.20

Nov-09 44 1.90 LONG DISTANCE TOLLS

48 30.15 OFFICE COPYING
91 10.05 OFFICE SCANNING

Subtotal 1109 42.10

Dec-09 37 27.00 COLOR COPIES
43 11.00 COURIER SERVICE
44 6.32 LONG DISTANCE TOLLS

48 110.10 OFFICE COPYING
55 3,737.64 OUTSIDE PROFESSIONAL SERVICES

91 39.75 OFFICE SCANNING

Subtotal 1209 3,931.81

Jan-10 37 79.00 COLOR COPIES
38 0,00 FACSIMILE L D TOLLS
41 414.19 OUTSIDE COPIES/PRINTING

42 468.03 COMPUTER RESEARCH

43 37.56 COURIER SERVICE
44 30.11 LONG DISTANCE TOLLS

48 1,247.25 OFFICE COPYING

51 --2-32 00 MILEAGE
55 945.50 OUTSIDE PROFESSIONAL SERVICES

56 2.00 FACSIMILE

59 21.33 MEALS
91 9.15 OFFICE SCANNING

Subtotal 0110 3,486.12

Feb-10 23 1,318.56 HOTEL/MOTEL



Subtotal 0210

41 97.18 OUTSIDE COPIES/PRINTING

42 259.95 COMPUTER RESEARCH
43 47.84 COURIER SERVICE
44 15.40 LONG DISTANCE TOLLS
47 2,577.60 COURT REPORTERS/DEPOSITIONS

48 312.60 OFFICE COPYING

49 116.75 FILING FEES

51 343.00 MILEAGE
55 2,723.81 OUTSIDE PROFESSIONAL SERVICES

59 204.34 MEALS
71 5.00 CAR MESSENGER
91 11.25 OFFICE SCANNING

8,033.28

Mar-10 23 1,314.05 HOTEL/MOTEL
41 248.07 OUTSIDE COPIES/PRINTING

42 145.02 COMPUTER RESEARCH

43 183.24 COURIER SERVICE
44 20.16 LONG DISTANCE TOLLS
47 6,100.31 COURT REPORTERS/DEPOSITIONS

48 217.35 OFFICE COPYING

51 371.13 MILEAGE
55 546.14 OUTSIDE PROFESSIONAL SERVICES

59 175.42 MEALS
91 22.95 OFFICE SCANNING

Subtotal 0310 9,343.84

Apr-10 23 141.00 HOTEL/MOTEL
37 527.00 COLOR COPIES
41 224.18 OUTSIDE COPIES/PRINTING

42 370.29 COMPUTER RESEARCH

43 148.42 COURIER SERVICE
44 33.67 LONG DISTANCE TOLLS
47 2,125.00 COURT REPORTERS/DEPOSITIONS

48 297.45 OFFICE COPYING

51 540.80 MILEAGE
55 107.84 OUTSIDE PROFESSIONAL SERVICES

59 10.30 MEALS
65 40.60 WITNESS FEE
91 ?-O.BQ OFFICE SCANNING

Subtotal 0410 4,577.35

May-10 23 326.70 HOTEL/MOTEL
37 132.00 COLOR COPIES
42 786.17 COMPUTER RESEARCH

43 228.25 COURIER SERVICE
44 5.59 LONG DISTANCE TOLLS



ciihtntal 0510

47 3,730.86 COURT REPORTERS/DEPOSITIONS

48 539.70 OFFICE COPYING

51 146.00 MILEAGE

59 102.07 MEALS
71 5.00 CAR MESSENGER
76 6.00 MESSENGER DELIVERY SERVICE

91 14.40 OFFICE SCANNING

6,022.74

Jun-10 41 10,042.64 OUTSIDE COPIES/PRINTING

42 1,491.74 COMPUTER RESEARCH
43 529.05 COURIER SERVICE
44 1.43 LONG DISTANCE TOLLS

48 369.00 OFFICE COPYING
91 41.25 OFFICE SCANNING

Subtotal 0610 12,475.11

Jul-10 41 6,191.71 OUTSIDE COPIES/PRINTING
42 84.24 COMPUTER RESEARCH

43 15.00 COURIER SERVICE
47 820.09 COURT REPORTERS/DEPOSITIONS

48 0.75 OFFICE COPYING
91 2.40 OFFICE SCANNING

Subtotal 0710 7,114.19

Aug-10 41 3,559.97 OUTSIDE COPIES/PRINTING
42 26.25 COMPUTER RESEARCH

43 34.00 COURIER SERVICE
55 25,000.00 OUTSIDE PROFESSIONAL SERVICES

91 4.05 OFFICE SCANNING

Subtotal 0810 28,624.27

Sep-10 44 0.15 LONG DISTANCE TOLLS

Subtotal 0910 0.15

Oct-10 42 1,498.27 COMPUTER RESEARCH
43 16.00 COURIER SERVICE
44 0.74 LONG DISTANCE TOLLS

48 8.40 OFFICE COPYING

ny- -2_10OFFICE SCANNING

Subtotal 1010 1,525.51

Nov-10 42 78.63 COMPUTER RESEARCH
43 29.00 COURIER SERVICE
44 2.34 LONG DISTANCE TOLLS

48 143.70 OFFICE COPYING

91 13.95 OFFICE SCANNING



Subtota11110 267.62

Dec-10 43 31.00 COURIER SERVICE

44 3.20 LONG DISTANCE TOLLS

55 0.24 OUTSIDE PROFESSIONAL SERVICES

Subtotal 1210 34.44

Jan-11 55 1,664.00 OUTSIDE PROFESSIONAL SERVICES

Subtotal 0111 1,664.00

Feb-11 51 111.18 MILEAGE

Subtota10211 111.18

Mar-11 37 492.00 COLOR COPIES

43 62.43 COURIER SERVICE

44 5.45 LONG DISTANCE TOLLS

48 67.65 OFFICE COPYING

55 7,292.09 OUTSIDE PROFESSIONAL SERVICES

59 34.00 MEALS
91 0.75 OFFICE SCANNING

Subtota10311 7,954.37

Apr-11 44 1.25 LONG DISTANCE TOLLS

55 7,500.00 OUTSIDE PROFESSIONAL SERVICES

Subtotal 0411 7,501.25

May-11 41 3,913.35 OUTSIDE COPIES/PRINTING

42 187.76 COMPUTER RESEARCH

44 2.05 LONG DISTANCE TOLLS

55 1,950.38 OUTSIDE PROFESSIONAL SERVICES

Subtotal 0511 6,053.54

Jun-11 43 20.00 COURIER SERVICE

44 0.68 LONG DISTANCE TOLLS

55 3,285.00 OUTSIDE PROFESSIONAL SERVICES

Subtotal 0611 3,305.68

Jul-11 37 15.00 COLOR COPIES

42 110.94 COMPUTER RESEARCH

_43 _Z4.D0COURIERSERVI_CE

44 1.02 LONG DISTANCE TOLLS

48 16.05 OFFICE COPYING

55 2,500.00 OUTSIDE PROFESSIONAL SERVICES

91 1.65 OFFICE SCANNING

Subtotal 0711 2,668.66

Aug-11 55 2,500.00 OUTSIDE PROFESSIONAL SERVICES



91 0.15 OFFICE SCANNING

Subtotal 0811 2,500.15

Sep-11 42 1,339.88 COMPUTER RESEARCH

48 693.00 OFFICE COPYING

55 3,000.00 OUTSIDE PROFESSIONAL SERVICES

91 1.95 OFFICE SCANNING

cuhrptal 0911 5,034.83

Oct-11 44 0.71 LONG DISTANCE TOLLS

55 2,906.10 OUTSIDE PROFESSIONAL SERVICES

Subtotal 1011 2,906.81

Nov-11 55 5,000.00 OUTSIDE PROFESSIONAL SERVICES

Subtotal 1111 5,000.00

Dec-11 42 50.75 COMPUTER RESEARCH

44 0.73 LONG DISTANCE TOLLS

48 210.00 OFFICE COPYING

51 126.61 MILEAGE

55 25,710.33 OUTSIDE PROFESSIONAL SERVICES

59 52.71 MEALS

Subtotal 1211 26,151.13

TOTAL 174,588.54
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Doner, et al. v. Zehringer, et al.

Assumotions:

EXHIBIT

12/23111 Ending Date
5.00% 2009 Interest Rate per annum
4.00% 2010 Interest Rate per annum
4.00% 2011 Interest Rate per annum

'dPeriod
diE

-Period

Ending

Period
Ending

Start

ngn
12131/09 2009 12/31110 2010 12123111

# of da s
2011

Interest
Total

Interest
Amount # of da s Interest # of da s yInterest

Date Description
5619 2254

05/31/09 Costs Amount 499 94 214 14.66 365 20.00 357 . .

11474

06/30/09 Costs Amount 4,544.42 184 114.54 365 181.78 357 177.79 .

897 44

07/31/09 Costs Amount 8,967.01 153 187.94 365 358.68 357 350.82

7

.

02263
08/31/09 Costs Amount 2,744.44 122 45.87 365 109.78 357 107.3 .

1563

09/30/09 Costs Amount 688.40 92 8.68 365 27.54 357 26.93 .

2271
10/31/09 Costs Amount 814.20 61 6.80 365 32.57 357 31.85 .

513

11/30/09 Costs Amount 42.10 31 0.18 365 1.68 357 1.65 .

10311

12/31/09 CostsAmount 3,931.81 0 - 365 157.27 357 153.83 .

263 99

01/31/10 Costs Amount 3,486.12 0 - 334 127.60 357 136.39

9

.

68583

02/28/10 Costs Amount 8,033.28 0 - 306 269.39 357 314.2 .

647 16

03/31/10 Costs Amount 9,343.84 0 - 275 281.60 357 365.56 .

98301
04730/10 Costs Amount 4,577.35 0 - 245 122.90 357 179.08 .

88376

05/31/10 Costs Amount 6,022.74 0 - 214 141.25

251 55

357

357

235.63

488.07

.

739.62

06/30/10 Costs Amount

07/31/10 Costs Amount

12,475.11

7,114.19

0

0

-

-

184

153

.

119.28 357 278.33 397.61

502 581
08/31/10 Costs Amount 28,624.27 0 - 122 382.70 357 1,119.88 .,

010

09/30/10 Costs Amount 0.15 0 - 92 - 357 0.01 .

8869

10/31/10 Costs Amount 1,525.51 0 - 61 , 10.20 357 59.68. .

11 38

11/30/10 Costs Amount 267.62 0 - 31 0.91 357 10.47 .

351

12/31/10 Costs Amount 34.44 0 - 0 - 357 1.35 .

4559

01/31/11 Costs Amount 1,664.00 0 - 0 - 326 59.45 .

633

02/28/11 Costs Amount 111.18 0 - 0 - 298 3.63 .

75232

03/31/11 Costs Amount 7,954.37 0 - 0 - 267 232.75 .

194 83
04/30/11 Costs Amount 7,501.25 0 - 0 - 237 194.83 .

66136

05/31/11 Costs Amount 6,053.54 0 - 0 - 206 136.66 .

7663

06/30/11 Costs Amount 3,305.68 0 - 0 - 176 63.76 .

4142

07/31111 Costs Amount 2,668.66 0 - 0 - 145 42.41 .

2331

08/31/11 Cost3Amount 2;5e0-15 0 - 0 - 114 31.23 .

3546

09/30/11 Costs Amount 5,034.83 0 - 0 - 84 46.35 .

16 88

10/31/11 Costs Amount 2,906.81 0 - 0 - 53 16.88 .

6012

11/30/11 Costs Amount 5,000.00 0 - 0 - 23 12.60 .

0563

12/01/11 Costs Amount 26,151.13 0 - 0 - 22 63.05 .

49937
54588174 378.67 2,596.68 4,962.14 .7,

Totals .,

12121/2011 12819435_2.XLS
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exisNexis'
EDWARD DEAN, Plaintiff, vs. VETERANS ADMINISTRATION, et al.,

Defendants.

Case No. 1:89 CV 2357

UNITED STATES DISTRICT COURT FORTHE NORTHERN DISTRICT OF
OHIO, EASTERN DIVISION

1995 U.S. Dist. LEXIS 8777

March 29,1995, FILED

COUNSEL: [*1] For EDWARD M DEAN, plaintiff:
Denise J. Knecht, Esq.,Timothy S. Williams, Esq., Law
Offices of Denise J. Knecht & Associates, Cleveland,

OH.

For VETERANS ADMINISTRATION, defendant: Iden
Grant Martyn, Esq., Lynne H. Buck, Esq., Office Of The

U.S. Attomey, Cleveland, OH.

JUDGES: ANN ALDRICH, UNITED STATES

DISTRICT JUDGE

OPINION BY: ANN ALDRICH

OPINION

ORDER

ALDRICH, J.

On February 17, 1995, plaintiff Edward Dean filed a
motion (Doc. # 133) to recover attomey fees, costs and
expenses incurred in the successful litigation of his claim
in this matter. For the reasons statea-below;thisCowt
awards attomey fees, costs and expenses totaling $

138,928.45.

I

On January 6, 1995, this Court issued an order
finding that Dean had adequately demonstrated that the

VA failed to accommodate his handicapping condition in
violation of § 501 of the Rehabilitation Act. The parties
entered a stipulated agreement regarding damages on
March 10, 1995. The only remaining issue in this matter

is Dean's motion to recover fees.

Dean is requesting fees and costs totaling $
174,193.68. In Dean's application for attomey's fees, he
indicates that counsel spent 851.8 hours in the course of
this litigation. As this Court notes in the appendix to this
opinion, however, counsel for Dean submitted
documentation supporting a total of 856.1 hours. This
Court assumes that Dean intended to seek compensation
for all of the fees generated and that the missing 4.3 hours
are attributable to [*2] a clerical error. Counsel for Dean
indicates a base hourly rate of $ 150.00, which Dean used
in asserting that the lodestar figure in this case should be
$ 127,770.00. Dean further seeks a .25 enhancement "for
the delay and for the excellent result in this case."
Finally, Dean's attotneys submit costs in the amount of $

14,472.18.

The government opposes several aspects of Dean's
fee request. First, it argues that Dean should noI be abte
to recover for attorney's fees generated during Dean's trial
to the jury on the grounds that the government prevailed
in that aspect of the litigation. Second, the government
summarily asserts that "many of the hours accounted for

EXHIBIT
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1995 U.S. Dist. LEXIS 8777, *2

represent duplicate or excessive attomey time," and seeks
a 1/3 reduction of the total hours. Gov. Mem. in Opp. at

2. Third, the govemment charges that Dean's costs are not
substantiated and are unreasonable. Finally, the
government disputes Dean's assertion that an enhancer

should'ae applied t„ Ukis matter.

n

As this Court noted in its order of September 14,

1994, the Rehabilitation Act provides that the same
remedies shall be available for a violation of § 501 as for

violations of Title VII, 42 U.S.C. § 2000e-16. [*3] See

29 U.S.C. § 794a(a). Accordingly, a court "in its

discretion, may allow the prevailing party . . . a

reasonable attorney's fee." 29 U.S.C. § 794(a)(b); 42

U.S.C. § 2000e-5(k).

In determining the appropriate measure of attorney's
fees, a court should employ the lodestar method outlined

by the Supreme Court in Hensley v. Eclwrhart, 461 U.S.

424, 103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983),

Pennsylvania v. Delaware Valley Citizens' Council for

Clean Air, 478 U.S. 546, 106 S. Ct. 3088, 92 L. Ed. 2d

439 (1986), and Texas State Teachers v. Garland

Independent School District, 489 U.S. 782, 109 S. Ct.

1486, 103 L. Ed. 2d 866 (1989). This involves a

determination of a reasonable hourly billable rate and the

number of hours reasonably expended in the litigation.

I. Hourly billable rate

In support of the $ 150.00 per hour rate, counsel for
Dean provides an affidavit from Kenneth Kowalski
indicating that hourly rates in the prevailing market for
matters such as this typically range from $ 150 to $ 200
per hour. The government raises no objection to this rate,

and this Court finds that it is reasonable.

2. Number of hours for which recovery is available

For [*4] the reasons noted below, this Court finds
that Dean may recover for 782.3 hours of attomey time.

a. JUr"y issues

A party may not recover for expenses incurred

during the course of litigating an issue on which the party

did not prevail. Willis v. Sullivan, 931 F.2d 390, 401 (6th

Cir. 1991). In the instant case, Dean did not recover on

Page 2

the jury portion of his claim. Accordingly, he may not
recover for attomey's fees generated during the course of

the jury aspects of this litigation.

The govetnment correctly notes that counsel for
Dean included 31.6 hours of time devoted to jury issues
in its November 17, 1993 summary of services rendered
in October 1993. Thus, the total number of recoverable

hours will be reduced by 31.6.

The goverttment further asserts correctly that a
portion of the 84.4 hours noted in September, 1993, relate
to jury issues. Gov. Mem in Opp. at 1-2. In spite of the
reasonably detailed descriptions provided for plaintiffs
counsel, however, this Court cannot determine precisely
which hours were spent on non-compensable jury issues.
This Court will reduce the total number of hours by
one-half of the 84.4 hours noted above. Accordingly, the

total is reduced by [*5] 42.2 hours.

b. Proposed findings of fact and conclusions of law

The government asserts that the 89,6 hours spent by
plaintiffs counsel developing proposed findings of fact
and law should not be recoverable. This Court disagrees.
This Court found for Mr. Dean in its consideration of his
§ 501 claim. Accordingly, as the prevailing party, Dean is
entitled to recover for time spent on this issue.

c. Sixth Circuit oral argument

Dean included approximately 16 hours of attomey
time in preparing for an oral argument before the Sixth
Circuit. The government opposes these hours, asserting
only that it was excessive and/or duplicative. This Court
disagrees and finds that sixteen hours constitutes

reasonable preparation for such an argument.

d. Duplicative time.

The government asserts that "many of the hours
accounted for represent duplicative or excessive attorney

time." Gov. Mem in Opp. at 2. It is clear that a court may

not award attotney fees for duplicative or excessive

billing. Singer v. Mahoning County Bd of Mental

Retardation, 519 F.2d 748 (6th Cir. 1975). In this case,

how,ever,thegovemment has notindicated any_entries

not already addressed which it believes are duplicative

[*6] or excessive. In its review of Dean's counsel's daily

records, this Court has found no such entries.

Accordingly, this Court will not reduce the total number
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of recoverable hours for being excessive or duplicative.

3. Enhancer

Dean seeks a .25 enhancement "for the delay and for
the excellent result in this case." A court may award an
enhancer or multiplier in a fee award if the claimant was

extraordinarily successful in the case. Hensley, 103 S. Ct.

at 1933. In this case, however, this Court does not find
that Dean's success was so extraordinary as to merit an

enhancer.

On the other hand, this Court does find that the delay
in payment merits an adjustment of the award of
attomey's fees. As the Supreme Court noted in Missouri

v. Jenkins, 491 U.S. 274, 109 S. Ct, 2463, 105 L. Ed. 2d

229 (1989),

Clearly, compensafion received several
years after the services were rendered ...
is not equivalent to the same dollar
amount received promptly as the legal
services are performed, as would nonnally
be the case with private billings. We
agree, therefore, than an appropriate
adjustment in payment - whether by the
application of current rather than historic
hourly rates [*7] or otherwise - is within
the contemplation of the statute.

Jenkins, 109 S. Ct, at 2469 (footnote omitted). As a

method of detennining the appropriate compensation for
delayed attomey's fees, this Court calculated the fees
monthly and applied the governrnent's post-judgment
interest rate (6.57"(o as of March 21, 1995). The details of
this calculatlon are included in the appendix to this
opinion. The result of the interest award in this case is to
add approximately 12.2% to Dean's attorney's fee award.

4. Costs and expenses

Dean's attorneys submit costs in the amount of $
14,472.18. These costs include fees for copying,

paralegal work, law clerks, secretarial service and
transcription. The government has raised no specific
objections to the costs and fees submitted by Dean, and it
is clear to this Court that many of the expenses listed
were reasonable and necessarily incurred. Nevertheless,
counsel for Dean has provided this Court with
documentation substantiating and justifying only some of
these expenses. Therefore, this Court will award Dean $
7,236.09 (one half of the costs and fees he has claimed.)

IV.

In sum, this Court grants Dean's motion for

attomey's fees [*8] in the amount of $ 131,692.36. This

Court further grants Dean's motion for costs and expenses

totaling $ 7,236.09. Accordingly, Dean is entitled to

recover S 138,928.45. This order is final and appealable.

IT IS SO ORDERED.

ANN ALDRICH

ORDER

ALDRICH, J.

This Court has entered its order granting Dean's

motion for attorney's fees; therefore,

IT IS ORDERED that Edward Dean is hereby

awarded fees and costs in the amount of $ 138,928.45.

IT IS FURTHER ORDERED that this order is final

and appealable.

IT IS SO ORDERED.

ANN ALDRICH

UNITED STATES DISTRICT JUDGE

Appendix A - Interest on attorney's fees

Dean v. veterans Administration, 89cv2357

Date Months Multiplier

Due

2/95 1 1.0053

1/95 2 1.0107

Time Cost

28.8 4320

4.1 615

Value

4342.9

621.58
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11/94 4 1.0214 0.2 30 30.64

9/94 6 1.0323 0.1 15 15.48

7/94 8 1,0433 0.1 15 15.65

6/94 9 1.0489 89.6 13440 14097.22

2/94 13 1.0714 0.1 15 16.07

12/93 15 1.0828 0.2 30 32.48

11/93 16 1.0885 1.1 165 179.6

10/93 ` 17 1.0943 5.9 885 968.46

9/93 18 1.1002 403.6 60540 66606.11

8/93 19 1.106 59.8 8970 9920.82

7/93 20 1.1119 2.2 330 366.93

6/93 21 1.1178 0.3 45 50.3

4/93 23 1.1297 1.8 270 305.02

3/93 24 1.1357 0.7 105 119.25

2/93 25 1.1418 27.5 4125 4709.92

1/93 26 1.1478 29.9 4485 5147.88

12/92 27 1,1539 0.5 75 86.54

11/92 28 1.1601 7.3 1095 1270.31

10/92 29 1.1662 2.3 345 402.34

9/92 30 1.1724 3.9 585 685.85

8/92 31 1.1787 0.1 15 17.68

6/92 33 1.1912 2.4 360 428.83

2/92 37 1.2168 0.3 45 54.76

3/92 36 1.2103 0.2 30 36.31

Date Months Multiplier Time Cost Present

Due
Value

12/91 39 1.2297 39.1 5865 7212.19

10/91 41 1.2429 2.6 390 484.73

9/91 42 1,2495 0.7 105 131.2

7/97 -44 1.2628 16.5 2475 3125.43

6/91 45 1.2695 0.4 60 76.17

4/91 47 1.283 3.6 540 692.82

3/91 48 1.2899 2.8 420 541.76
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1/91 50 1.3036 0.2 30 39.11

12/90 51 1.3105 1.6 240 314.52

11/90 52 1.3175 2.0 300 395.25

10/90 53 1.3245 2.7 405 536.42

9/90 54 1.3315 1.7 255 337.5'

8/90 55 1.3386 16.2 2430 3252.8

7/90 56 1.3457 0.8 120 161.48

6/90 57 1.3529 1.5 225 304.4

3/90 60 1.3746 0.1 15 20.62

2/90 61 1.3819 0.3 45 62.19

1/90 62 1.3893 0.6 90 125.04

12/89 63 1.3966 0.9 135 188.54

11/89 64 1.4041 15.0 2250 3159.23

Total 782.3 $ 117,345.00 $ 131,692.36

hours for the reasons noted in the opinion.

* Expense sheet noted 37.5 hours. Reduced by [*10] Multiplier= 1.0657 (months due/12)

31.6 hours for the reasons stated in the opinion.
** Expense sheet noted 445.8. Reduced by 42.2
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OPINION BY: GEORGE C. SMITH

This matter is before the Court on Plaintiffs Motion
for Fees and Costs (Doc. 14). Plaintiff, as the prevailing
party in this case, seeks to recover attorneys fees and
costs pursuant to the Americans with Disabilities Act, 42
U.S.C. § 12133, 29 U.S.C. § 794a(b) and 42 U.S.C. §

1988(b). Plaintiff is seeking $ 350 in costs and $
15,789.50 in attorneys fees, for [*2] a total of $
16,139.50. Defendant, the Franklin County Board of
Elections, has filed a response, not challenging whether
the attomey fees should be awarded, but who should be
required to pay the fees if awarded (Doc. 16). Defendant,
the Ohio Secretary of State, has filed a response
challenging the amount of fees and costs sought (Doc.
17). This matter is now ripe for review.

I.BACKGROUND

Plaintiff Patricia Ray initiated this case on November

15, 2008, asserting violations under the Americans with

Disabilittes Acf-("ADA"), -the -rieip Artrerica Vote Act

("HAVA"), and the Equal Protection Clause of the

Fourteenth Amendment, Plaintiff voted by absentee ballot

in the general election that was held on November 4,

2008. Plaintiff was notified on November 11, 2008 via



2009 U.S. Dist. LEXIS 49778, *2

telephone by the Franklin County Board of Elections that

she had to come to the Board of Elections by November

14, 2008 to cure problems in her absentee ballot. (See

Ray Aff. P 8). She was further informed that if she did

not correct the problem by November 14, 2008, her vote

wouid riot bc evunted.

Plaintiff has diabetes, suffers from panic attacks, is
bed-ridden. She cannot leave her home and cannot go to
the Franklin County Board [*3] of Elections. Plaintiff is
disabled as defined in the ADA, is homebound, and is
physically unable to come to the Board of Elections by
November 14, 2008. The Franklin County Board of
Electionshas stated that it will not send a representative
to the houses of disabled persons to permit them,
including Plaintiff, to cure their absentee ballots.
Defendant Secretary of State Jennifer Brunner has
refused to require Defendant Franklin County Board of
Elections to have its representatives go to the houses of
bed-ridden persons to cure absentee ballots.

The Court held oral argument on Plaintiffs Motion
for a Temporary Restraining Order and Preliminary and
Permanent Injunction on November 17, 2008. The Court
issued its Opinion and Order the same day, holding that
Plaintiff and other disabled persons who are confined to
their homes and cannot travel to their respective County
Board of Elections to correct the deficiencies in their
absentee ballots, shall be given reasonable
accommodations to do so. Now as the prevailing party,
Plaintiff and her counsel are seeking their attomeys' fees.

II. DISCUSSION

42 U.S.C. § 1988(b) provides in pertinent part: "[i]n
any action or proceeding to enforce a [*4] provision of
sections 1981, 1981a, 1982, 1983, 1985, and 1986 of this

title, . . the court, in its discretion, may allow the
prevailing party, other than the United States, a
reasonable attomey's fee as part of the costs." When
considering a petition for attorneys fees, the court must
first determine whether the petitioning plaintiff was the

prevailing party. Wayne v. Village of Sebring, 36 F.3d

517, 531 (6th Cir. 1994). To be a "prevailing party," a
party must "succeed on any significant issue in litigation
winvh acinevessnrne of u4e bene`tt hepa. esxouga m

bringing suit." Hensley v. Eckerhart, 461 U.S. 424, 433,

103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983) (quoting Nadeau
v. Helgemoe, 581 F.2d 275, 278-79 (Ist Cir. 1978)). In

Farrar v. Hobby, 506 U.S. 103, 113, 113 S. Ct. 566, 121

L. Ed. 2d 494 (1992), the Court explained that "a plaintiff
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'prevails' when actual relief on the merits of his claim

materially alters the legal relationship between the parties

... in a way that directly benefits the plaintiffs." 506 U.S.

at 111-12. See Citizens Against Tax Waste v. Westerville

City School Dist. Bd of Educ., 985 F.2d 255, 257-58 (6th

Cir. 19931). There ia no dispute that Plaintiff in this case is

a prevailing party.

The next step of the analysis is [*5] whether the
moving party's victory was sufficient to justify a fee
award t and what fee is reasonable. Farrar, 506 U.S. at

114. The starting point in determining a reasonable fee is
to determine the number of hours reasonably expended
on the litigation, excluding excessive, redundant or
otherwise unnecessary hours, multiplied by a reasonable

hourly rate. Wayne, 36 F.3d at 531. This is referred to as
the "lodestar" calculation. A district court has broad
discretion to determine what constitutes a reasonable

hourly rate for an attomey. Wayne, 36 F.3d at 533. The

party seeking attomey's fees bears the burden of proof on
the number of hours expended and the rates claimed.
Hensley, 461 U.S. at 433. However, a "strong
presumption" favors the prevailing lawyer's entitlement

to his lodestar fee. See City of Burlington v. Dague, 505
U.S. 557, 562, 112 S. Ct. 2638, 120 L. Ed. 2d 449 (1992).

1 Defendants do not challenge whether Plaintiff
was a prevailing party, nor that the amount of fees
should be reduced because of the degree of
Plaintiffs success.

After calculating the "lodestar" rate, the district court
may then adjust the "lodestar" to reflect relevant
considerations peculiar to the case and the result

obtained. Wayne, 36 F.3d at 531. [*6] This step involves

two questions: "First, did the plaintiff fail to prevail on
claims that were unrelated to the claims on which he
succeeded? Second, did the plaintiff achieve a level of
success that makes the hours reasonably expended a
satisfactory basis for making a fee award?" Hensley v.

Eckerhart, 461 U.S. 424, 434, 103 S. Ct. 1933, 76L. Ed.

2d 40 (1983). The adjustment is governed by a set of

twelve factors first announced in Johnson v. Georgia

Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974) and

adopted by the Supreme Court in Hensley. 2 Many of

thesefactorsma,fbecor.si.;ereau`:er un, d tern:ining*.he

basic lodestar fee and/or adjustments thereto. Paschal v.

Flagstar Bank, 297 F.3d 431, 435 (6th Cir. 2002).

2 These factors are: (1) the time and labor
required by a given case; (2) the novelty and
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difficulty of the questions presented; (3) the skill

needed to perform the legal service properly; (4)

the preclusion of employment by the attorney due
to acceptance of the case; (5) the customary fee;

(6) whether the fee is fixed or contingent; (7) time
tient „r thehrnitatlons .mpcsed by the -̂ °

circumstances; (8) the amount involved and the

results obtained; (9) the experience, reputation,

and ability of the attorneys; [*7] (10) the

"undesirability" of the case; (11) the nature and

length of the professional relationship with the

client; and ( 12) awards in similar cases. See

Johnson, 488 F.2d at 717-19.

Defendant Brunner sets forth two main reasons as to
why Plaintiffs demand for attorneys' fees is unreasonable
and should be reduced by the Court. 3 First, Defendant
argues that the Plaintiffs lawyers have failed to provide a
detailed list of the work performed. Second, Defendant
argues that the attomeys fees should be reduced because
Plaintiffs attorneys have expended an unreasonable
amount of hours on this litigation.

3 Defendant Brunner initially argued that
Plaintiffs Motion was untimely, but then
withdrew that argument in a subsequent notice to

the Court (Doc. 18).

Defendant Brunner argues that Plaintiffs attorneys
have lumped together time for multiple activities making
it impossible to determine the amount of time spent on
each task. Defendant Brunner, however, only cites two
specific examples of this "lumping" as set forth in Mr.
Spater's affidavit. Those two specific entries are: "filed
suit; went to Judge Marbley's chambers for decision on
motion to consolidate; read Judge Smith's order; talked
[*8] with susan tobin and jayson boylen about declarafion
of Ray; worked on declaration; worked on motion for tro
and memorandum; filed them." And "read defendants'
memos; prepared for argument; argument." Defendant
Brunner then concedes that the other attorneys seemed to
document their hours better, but states that there is still

some ambiguity.

Defendant Brunner relies on Imwalle v. Reliance

Ivled.-Prozfucts, 515 F.-3t,' 531, 552 -(3:h Ctr. 2008,1, in

support of her argument that Plaintiff has not sufficiently
itemized the time. In Imwalle, the Sixth Circuit upheld
the amount of fees awarded for a number of reasons,
including that "[t]he time entries in counsel's billing
statement [were] listed separately and [were] not lumped
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together. Each page of the billing record contain[ed] a
heading identifying the client, client matter number, and
client matter description, and the billing statement
appear[ed] to have been computer generated." Id. at

553-554.

Plaintiff responds that the "itemization of fees
presented by plaintiff is sufficient to demonstrate that the
request for fees is reasonable and for the court to
determine the amount of the fees." (Pl.'s Reply at 3).
Plaintiff further argues that discovery [*9] and a hearing
are not necessary and could double the amount of
attomeys fees. Plaintiff directs the Court's attention to the
specific billing records from the Imwalle case and

highlights that each date often included a number of tasks
that were performed in a certain number of hours without
detailing the amount of time that the attomey spent on
each task. This is exactly the same practice performed by
Plaintiffs attorneys in recording their time in the case at

bar.

The Court has reviewed Plaintiffs attomeys fees and
finds that there is sufficient documentation to justify an
award of attomeys' fees. The Court does not believe that
discovery anda hearing are necessary as it would only
increase the amount of attorneys' fees to be paid. The
Supreme Court has admonished that "a request for
attorney's fees should not result in a second major

litigation." Hensley v. Eckerhart, 461 U.S. 424, 437, 103

S. Ct. 1933, 76 L. Ed. 2d 40 (1983).

Next, Defendant argues that the attorneys' fees
should be reduced because Plaintiffs attorneys have
expended an unreasonable amount of hours on this
litigation. Defendant Brunner is not challenging the
proposed hourly rates, but is asserting that the fees are
exorbitant given the nature [* 10] of the case. Defendant
challenges the need for seven attorneys in this case.
Further, she asserts that some of the hours expended
included sitting through the hearings in State ex rel.

Skaggs v. Brunner, 588 F. Supp. 2d 828 (J. Marbley), a

case where the Judge denied consolidation with Plaintiffs

case.

Plaintiff responds that none of Plaintiffs counsel
billed forthetime they spent in the courtroom during the

State ex rel. Skaggs case. Plaintiffs counsel asserts that
while the billing indicates that several attorneys attended
the hearing in that case, none of them billed for that time.
With respect to the seven attomeys who billed time on
this case, Plaintiffs counsel asserts that three attorneys
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primarily did the work: Alexander Spater, Susan Tobin
and Jason Boylen. The other attorneys at the Ohio Legal
Rights Service each spent no more than one or two hours
on this case and there is no indication that any of the time
duplicates the work performed by other attorneys.

Plaintiff argues that "[i]ri light of the lim„ed tim., Lhat

counsel had to prepare a Complaint and Motion for a
Temporary Restraining Order, obtain supporting
documentation, and to prepare for an expedited hearing,
[*11] having three attorneys working on this case can
hardly be considered excessive, particularly when
defendants were represented by five attotneys (three for

the Secretary of State and two for the Franklin County
Board of Elections)." (Pl: s Reply at 8).

The Court has carefully reviewed the detailed
billings of each of the seven attorneys who worked on
Plaintiffs case. In light of the tremendous time restraints
that counsel was under in filing the Complaint and
Temporary Restraining Order, the number of attorneys
needed to prepare the case and the time expended is not
unreasonable. The billing rates for each of the attomeys is
reasonable and are comparable to the rates of other
attortteys in Columbus; Ohio. 4 Further, the Court does
not find any evidence that Plaintiffs counsel billed for
attending the hearing in the Skaggs case.

4Plaintiffs counsel has submitted the affidavit
of John Marshall, a prominent attorrtey in civil
rights cases, who reviewed the attotneys fees in
this case and concluded that "with the exception
of Mr. Spater's hourly rate of $ 350.00, which is
below the average hourly rate for counsel of his
background, skill, and experience in Columbus,
Ohio, the remaining [*12] lawyers' hourly rates
are either at (or below) the market rate for
attorneys of similar background, skill and
experience in Columbus, Ohio." (Marshall Aff. P

12).

Plaintiff also seeks $ 350 in costs for filing the case.

Defendants have not challenged this request. Federal

Rule of Civil Procedure 54(d) provides that costs "shall

be allowed as of course to the prevailing party unless the

court otherwise directs." The Supreme Court has
recognized that thislanguage "sigiiais the generai

proposition that'liability for costs is a normal incident of

defeaC."' Jones v. Continental Corp., 789 F.2d 1225, 1233

(6th Cir. 1986), quoting Delta Air Lines, Inc. v, August,

450 U.S. 346, 352, 101 S. Ct. 1146, 67 L. Ed. 2d 287
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(1981). Therefore, Rule 54(d) creates a "presumption in

favor of awarding costs" to the prevailing party." White &

White, Inc. v. American Hospital Supply Corp., 786 F.2d

728, 729 (6th Cir. 1986).

Accordingly, PlaintiffsMotion for Fees and Costs is

GRANTED.

The Court must now address Defendant Franklin
County Board of Elections' Memorandum addressing
who should pay if attotneys' fees and costs are awarded
to Plaintiff. Defendant Board argues that the Secretary of
State's Directive 2008-109 caused the violation of [*13]
Title D of the Americans with Disabilities Act, and thus,
any attorneys fees awarded should be botne solely by the
Secretary. The issuance of Directive 2008-109 gave rise
to this case by altering the procedures of Ohio Revised

Code § 3509,07. Without the issuance of Directive

2008-109, this Court held that Plaintiff would not have an
ADA claim "because all voters who case absentee ballots
with deficiencies would be treated equally, and thus,
homebound individuals with disabilities would not be
discriminated against." (Doe. 11, Opinion and Order at
8). The Board argues that its actions and policies were
not at issue in this case. The Secretary issued the
Directive pursuant to her general authority under Ohio

Revised Code § 3501.05, and county boards of elections

are bound to act in accordance with a directive and are
prohibited from issuing rules and instrdetions that are
inconsistent with directives issued by the Secretary of

State. See O. R.C. § 3501.11(E). Therefore, the Board

argues that it was merely an instn.unent used to
implement the Secretary's directive and the Secretary's
culpability should not be imputed to it.

Plaintiff argues that both Defendants denied her the
right to [*14] vote. The Secretary did not require
accommodations to be made for disabled persons, and the
Board did not provide the accommodations. Plaintiff
further argues that the Board was not prevented by the
Directive from going to the homes of disabled,
home-bound absentee voters to cure defects on the
envelopes of the absentee ballots.

While Plaintiff is correct that the Board could have
majeattempts to accommodate disabled persons on their
own, as at least one other county did (see Opinion and

Order at 10), the Board did not issue the directive. The
Directive was issued by the Secretary of State pursuant to
her general authority to issue directives to the county
boards of elections. It was Directive 2008-109 that the
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Court found in violation of the ADA. Therefore, Defendant, Secretary of State Brunner, shall pay to

Defendant Secretary of State Brunner shall be responsible Plaintiff and Plaintiffs counsel the following:
for the entire amount of attomeys' fees and costs awarded
to Plaintiff in this case.

Mr. Spater's filing fee $ 350.00

Mr. Spater's legal fees: 14.25 hours x $ 350/hour $ 4987.50

Ms. Corner's legal fees: 23 hours x $ 230/hour = $ 529.00

Mr. Boylan's legal fees: 16.6 hours x $ 175/hour $ 2905.00

Ms. Starr's legal fees: 1.2 hours x $ 138/hour =$ 138.00

Mr. Tmitt's legal fees: 1.6 hours x $ 200/hour $ 320.00

Mr. Smith's legal fees: .4 hours x $ 250/hour =$ 100.00

Ms. Tobin's legal fees: 23.4 hours x $ 275/hour $ 6435.00

Ms. Weeks legal fees: 1.5 hours x S 250/hour =$ 375.00

Defendant [*15] Brunner is therefore ordered to pay
the aforementioned fees and costs, totaling $ 16,139.50.

III. CONCLUSION

For all the foregoing reasons, the Court GRANTS
Plaintiffs Motion for Attorneys' Fees and Costs.
Defendant Secretary of State Jennifer Brunner is hereby
ordered to pay Plaintiff and Plaintiffs counsel $

16,139.50 by September 1, 2009.

The Clerk shall remove Document 14 from the
Court's pending motions list.

IT ISSO ORDERED.

/s/George C. Smith

GEORGE C. SMITH, JUDGE

UNITED STATES DISTRICT COURT
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OPINION BY: BOYCE F. MARTIN, JR.

OPINION

BOYCE F. MARTIN, JR., Chief Judge. In this
consolidated appeal, State Trooper Robert J. Kuhn
appeals an order awarding Scott Sigley $ 40,000 in
compensatory damages and $ 100,000 in punitive
damages based on a jury's finding that Kuhn used
unreasonable and excessive force during Sigley's arrest
for drunk driving. Kuhn contends that the district court
erred in four ways: ( 1) by not barring Sigley from
pursning a violation of his civil rights pursuant to 42
U.S.C. § 1983 [*2] based upon his entry of a plea of "no
contest" to the charge of resisting arrest; (2) in denying
Kuhn's motion for judgment as a matter of law pursuant
to FED. R. CIV. P. 50(a) and his renewed mofion for
judgment as a matter of law following the verdict
pursuant to FED. R. CIV. P. 50(b) on the issue of
unreasonable and excessive force; (3) in denying him
qualified immunity for the use of deadly force against
Sigley; and (4) in awarding Sigley $ 117,052.30 in
atto7.ey'sfees and $ 45,054.63 ffi eosts ara- expenses,
amount Kuhn argues to be umeasonable. We affirm the
district court's order.

JUDGES: BEFORE: MARTIN, Chief Judge; CLAY, I.
Circuit Judge; and WEBER, District Judge. *
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During the early morning hours of October 25, 1996,
Trooper Robert J. Kuhn stopped Scott Sigley (who was

nineteen years old at the time) for speeding and driving

erratically in Kent, Ohio. Kuhn suspected that Sigley was

drunk and administered several field sobriety tests. Sigley

was unariTi'cd. F vuGwuig the teSt"o,

that he failed the tests and was under arrest. Sigley
dropped to his knees, started crying and begged to be
released. When Kuhn tried to bring Sigley to his feet,
Sigley tackled him and the two began struggling on the
ground.

What happened after that is disputed. [*3] Kuhn
argues that the two men were struggling for Kuhn's gun,
whereby Kuhn prevailed and shot Sigley twice. Sigley
argues that he rolled away from Kuhn and as he tried to
stand up, Kuhn withdrew his gun and shot him twice in
the back.

When Sigley was shot, he immediately dropped to
the ground. He then jumped to his feet and ran into an
adjacent field where he collapsed. He later surrendered
after other police officers arrived on the scene. As a result
of the shooting, Sigley suffered serious bodily injuries
and severe emotional trauma, causing him to incur
expenses for medical care and treatment.

Following the incident, Sigley brought this suit under
42 U.S.C. § 1983 in the Court of Common Pleas in
Portage County, Ohio, alleging that he had been
subjected to unreasonable and excessive force. The case
was then removed by Kuhn to the U.S. District Court for
the Northern District of Ohio.

Prior to trial, Sigley had entered a plea of "no
contest" in state court and had been found guilty of the
felony of resisting arrest in violation of Ohio Revised

Code § 2921.33., t

1 Section 2921.33 reads as follows:

(A) No person, recklessly or by
force, shall resist arrest or interfere
with a IawfuI arrest of the person
or another.

(B) Whoever violates this
section is guilty of resisting arrest,
a misdemeanor of the second
degree. If the offense is committed
by an offender who brandishes a

deadly weapon or who attempts to
gain control of a deadly weapon
that is in the possession of a law
enforcement officer, resisting
arrest is a felony of the fifth
degree.

(C) As used in this section,
"deadly weapon" has the same
meaning as in section 2923.11 of
the Revised Code.
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[*4] At trial, Kuhn moved for judgment as a matter
of law at the close of Sigley's case and at the close of all
evidence pursuant to FED. R. CIV. P. 50(a) on the issues
of unreasonable and excessive force and qualified
immunity. These motions were denied. The jury then
rendered a verdict for Sigley, awarding him $ 40,000 in
compensatory damages and $ 100,000 in punitive
damages. The judgement was entered on July 23, 1998.

After the trial, Kuhn moved for a post-verdict
judgment as a matter of law pursuant to FED. R. CIV. P.

50(b). This motion was denied. Kuhn then filed a timely
notice of appeal to this Court on August 21, 1998.

On August 25, 1998, Sigley then moved for an award
of attomey's fees and costs pursuant to 42 U.S.C. § 1988.
Kuhn opposed the motion. The matter was referred to the
magistrate judge, and was set for hearing on October 29.
The hearing was held and the magistrate judge issued a
Report and Recommendation on February 18, 1999,
recommending $ 162,107.13 in attotney's fees and
expenses ($ 117,052.30 in attotney's fees and $ 45,054.63
in costs and expenses). The Report and Recommendation
was received by the district court, and on March 19,
1999, the [*5] district court issued an order adopting the
magistrate judge's Report and Recommendation.

Kuhn filed a timely notice of appeal of this decision
on April 16, 1999.

II.

We review de novo the district court's denial of
Kuhds motions for judgment as amatter of law pursuant
to FED. R. CIV. P. 50(a) & (b). We do not weigh the
evidence, evaluate the credibility of the witnesses, or
substitute our judgment for that of the jury. Wehr v.

Ryan's Family Steak Houses, Inc., 49 F.3d 1150 (6th Cir.
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1995). Instead, we must view the evidence in the light
most favorable to the party against whom the mofion is
made, and give that party the benefit of all reasonable
inferences. The motion should be granted, and we should
reverse the district court's decision, only if reasonable
:.unds cou;d not ..,,...,, ^., a c....clus..,,i cther than .,.... ...
favor of the movant. See id

Sigley's 42 US.C. § 1983 Claim

In the first of his four claims on appeal, Kuhn
contends that the district court erred by not barring Sigley
from pursuing a 42 US.C. § 1983 claim in federal court
in view of the fact that Sigley had entered a plea of "no
[*6] contest" to the charge of resisting arrest in state
court. The Supreme Court has held that issues decided in
a state court criminal proceeding may have a collateral
estoppel effect in a section 1983 civil rights action, but
only as to relitigation of the same issues which were
previously decided in the criminal proceeding. Allen v.
McCurry, 449 U.S. 90, 66 L. Ed. 2d 308, 101 S. Ct. 411

(1980). Moreover, in Donovan v. Thames, 105 F.3d 291,
295-97 (6th Cir. 1997), we held that a conviction for
resisting arrest does not bar a subsequent excessive force
claim.

In determining whether there is a preclusive effect,
we must look to the law of the state in which the
judgment was entered. See id. at 294-95. In Donavan, we
analyzed Kentucky's law as it applies to issue preclusion
and determined that the officer's use of force was not
essential to the conviction for resisting arrest, and that the
issue of excessive force was never actually litigated in the
state court criminal proceeding. Id. at 295. Moreover,
because there was no indication that the plaintiff could
have raised the section 1983 elaim as a separate cause of
[*7] action in the state court criminal proceeding, there
was no claim preclusion. See id. In holding that the

section 1983 action was not precluded, we explained that
"to hold otherwise would give law enforcement
authorities carte blanche to respond as they please to
criminal behavior." Id. at 297.

t„_th,iscase, we rnustlonk to Ohio law, which is
analogous to Kentucky law, in order to determine the
impact of Sigley's criminal conviction in state court on
his right to assert a section 1983 civil rights claim in
federal court. Under Ohio law, "collateral estoppel
precludes relitigation in a second action of an issue which
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has been actually and necessarily litigated and
determined in a prior action by the parties, or their privies

in the first action." Mink v. Weglage, 614 F. Supp. 93, 94
(S.D. Ohio 1985). However, courts applying Ohio law
have found that under similar circumstances to the facts

tli^ c^ ^_.,..,nal eonvietinns do not prephJ.de

subsequent civil rlghts actions. See Russell v. Steclr 851

F. Supp. 859, 868-69 (ND. Ohio 1994); see also Eyer v.

Reynoldsburg, 756 F. Supp. 344, 347 (S.D. Ohio 1991).

In [*8] Russell, the court held that a criminal conviction
of a plaintiff for driving under the influence of alcohol
did not present a res judicata or collateral estoppel bar to
a subsequent civil suit against the officer who allegedly
violated the plaintiffs Fourteenth Amendment right to be
free from unjustified intrusions on personal security.
Russell, at 868-69. In its opinion, the court noted that
criminal convictions under Ohio law generally do not
prohibit a plaintiff from litigating facts previously
determined in a criminal proceeding in a subsequent civil
rights claim. Id. In Eyer, an arrestee brought an action
against his arresting officers for malicious prosecution
and section 1983 violations. The court held that plaintiffs
convictions for possession of an unauthorized weapon
and drugs, on a voluntary guilty plea, did not preclude the
subsequent section 1983 civil action against police
officers for alleged consfitutional violations during the
arrest. Eyer, at 344. The court stated that the propriety of
the defendants' actions was never 'actually litigated" in
the state court criminal proceeding. Id. at 348. Because
the plaintiff entered a[*9] plea of guilty, which
prevented the parties from presenting or contesting
evidence surrounding the officers' actions, the state trial
court never had to make an actual determination of the
legality of the officers' actions. Moreover, the court could
not necessarily determine whether the defendant's
conduct was a constitutional violation because the
conduct was essen6al to the trial court's acceptance of the
plea. Id Thus, the subsequent section 1983 action was
not barred by the doctrines of issue or claim preclusion.

In this case, the issue of whether Kuhn used
excessive force in arresting Scott was neither actually
litigated nor necessary to a determination on the obarge
of resisting arrest in state court. Because Sigley entered a
"no contest" plea, the state trial court did not hear any
evidence on the conduct of Sigley or Kuhn nor did it need
to hear evidence of the legality of Kuhn's conduct in
accepting the "no contest" plea. Thus, based on our
decision in Donovan and the law of Ohio, Sigley's section

1983 action was not barred by either res judicata or
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collateral estoppel. The district court was correct in its
determination of this issue.

Sigley's Unreasonable [*10] and Excessive Force
Claim

FED R. CIV. P. 50 governs motions for judgment as
a matter of law. FED. R. CIV. P. 50(A)(1) provides:

If during a trial by jury a party has been
fully heard on an issue and there is no
legally sufficient evidentiary basis for a
reasonable jury to find for that party on
that issue, the court may determine the
issue against that party on that issue, the
court may determine the issue against that
party and may grant a motion for
judgment as a matter of law against that
party with respect to a claim or defense
that cannot under the controlling law be
maintained or defeated without a favorable
finding on that issue.

In this case, Kuhn contends that the district court
erred in denying his motion for a directed verdict on the
issue of unreasonable and excessive force. Kuhn relies on
the Supreme Court's decision in Heck v. Humphrey, 512
U.S. 477, 129 L. Ed. 2d 383, 114 S. Ct. 2364 (1994) to
support his position. In Heck, the Supreme Court
addressed the question of whether a state prisoner,
convicted of murdering his wife, may challenge the
constitutionality of his conviction in a suit for damages
under 42 U.S.C. § 1983. [*11] While the appeal was
pending, Heck filed a section 1983 action against the
prosecutors alleging that they had engaged in an unlawful
and arbitrary investigation, had knowingly destroyed
evidence, and had caused an illegal voice identification
procedure to be used at his trial. The claims were
dismissed because the district court found that they
directly implicated the legality of Heck's confinement.
The Supreme Court held that a plaintiff cannot maintain a
section 1983 action if it would render a state court
criminal conviction invalid. Id. However, the Court
explained that "if the district court deterrnines that the
pinintifPs-a.ctiun, even-ifsuccessmi;wiii fitotziemen-strate
the invalidity of any outstanding criminal judgment
against the plaintiff, the action should be allowed to
proceed." Id at 487.

Page 4

seek to invalidate his charge for resisting arrest. The

parties do not dispute that Kuhn made a lawful attempt to

arrest Sigley for drunk driving, and that Sigley

unlawfully resisted. Sigley's section 1983 action attempts

to prove that Kuhn used umeasonable and excessive force
e,...e«. o:,.to..L. _a rx,nio,..,...yu...,. ... u.g,..y, n7cSt a.w t-iIJ rc3istan6c.

Nothing in that determination invalidates the underlying
criminal convicfion for resisting arrest. Thus, because
Sigley's section 1983 claim can be maintained, and was
maintained, with a favorable finding on the issue of
whether Kuhn used unreasonable and excessive force,
there is no basis for granting Kuhn his motion for a
directed verdict.

The district court's decision to deny Kuhn's motions
for judgment as a matter of law pursuant to FED. R. CIV.
P. 50(a) & (b) was thereby properly determined.

Kuhn's Quadified Immunity Claim

Review of a denial of a qualified immunity claim
raises an issue of law, and is therefore reviewed de novo.
See Yates v. City of Cleveland, 941 F.2d 444, 446 (6th
Cir. 1991).

Govemment officials who perform discretionary
functions are generally entitled to qualified immunity and
are protected from civil damages so long as "their
conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would
have known." Harlow v. Fitzgerald, 457 U.S. 800, 818,
73 L. Ed. 2d 396, 102 S. Ct. 2727 (1982). In other words,
qualified immunity is appropriate either on the basis
[*13] that the right allegedly violated was not at the time
"clearly established," or if "clearly established," was one
that a "reasonable" person in the defendant's position
could have failed to appreciate would be violated by his
conduct. Anderson v. Creighton, 483 U.S. 635, 640, 97
L. Ed. 2d 523, 107 S. Ct. 3034 (1987). The standard is
one of objective reasonableness, analyzing claims of
immunity on a fact-specific, case-by-case basis to
determine whether a reasonable official in the defendant's
position could have believed that his conduct was lawful,
in light of clearly established law and the information he
possessed. See Adams v. Metiva, 31 F.3d 375, 386 (6th
-ir. <.tn»n ).., i4v. -Thus, offrerais-are "eYit;ed"toquait"red
immunity when their decision was reasonable, even if
mistaken. See Pray v. City of Sandusky, 49 F.3d 1154,
1158 (6th Cir. 1995).

in this case, Sigley's section 1983 action does not However, summary judgment on the issue of
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qualified immunity is not appropriate if there is a factual

dispute on which the question of immunity turns, "such

that it eannot be determined before trial whether the

defendant did acts that violate clearly established rights."

Poe v. Haydon, 853 F.2d 418, 426 (6th Cir. 1988). [*14]
Many times '4he inrv hecnmes the final arbiter ef

[defendants'] claim of immunity, since the legal question

, of immunity is completely dependent upon which view of
the facts is accepted by the jury." Brandenburg v.
Cureton, 882 F.2d 211, 215-16 (6th Cir, 1989). At
bottom, it is for the trier of fact, not the court, to make
credibility determinations with respect to what searches,
seizures, and applications of force, if any, took place after
the defendants knew or should have known of their
mistake and were required to retreat. See Pray, at 1161.

In this case, Sigley has alleged sufficient facts
supported by sufficient evidence to indicate what Kuhn
allegedly did was objectively unreasonable in light of
Sigley's right to be free from the use of excessive force
under the Fourth Amendment. Thus, the legal question of
immunity was completely dependent upon the jury's view
of which facts pertaining to the question of unreasonable
and excessive force were acceptable. In the end, the jury
determined that Kuhn did use unreasonable and excessive
force and that he knew or should have known of his
mistake. Accordingly, the district court's denial of Kuhn's
qualified immunity [* 15] claim was appropriate.

N.

With it determined that the district court did not err
in denying Kuhn's motions for judgment as amatter of
law, we turn now to the issue of attorney's fees, costs and
expenses. Kuhn contends that the district court abused its
discretion in awarding $ 117,052 in attorney's fees and $
45,054.63 in costs and expenses, because such amounts
were excessive and unreasonable.

A federal district court has sound discretion to award
attorney's fees pursuant to 42 U.S.C. § 1988. See Hadix v.
Johnson, 65 F.3d 532, 534 (6th Cir. 1995). A court of
appeals may review the decision to award such fees de
novo, applying the same standard as the district court, and
absent an abuse of discretion, the court shall affirm the
a.ward Soe:d.."An *h,ase-ofcfi *,on exists +'the-d;'s!-: .,̂t...
court based its ruling on an erroneous view of the law or
a clearly erroneous assessment of evidence." Apostolic
Pentecostal Church v. Colbert, 169 F.3d 409, 417 (6th
Cir. 1999). "Because of the 'district court's superior
understanding of the lifigation and the desirability of
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avoiding frequent appellate review of what essentially
[*16] are factual matters,' an award of attomey's fees
under section 1988 is entitled to substantial deference."
Hadix at 534 (quoting Hensley v. Eckerhart, 461 U.S.
424, 437, 76 L. Ed. 2d 40, 103 S. Ct. 1933 (1983).

In 1976, Congress enacted the Civil Rights
Attorney's Fees Awards Act, 42 U.S.C. § 1988,
authorizing the district courts to award a reasonable
attomey's fee to prevailing parties in civil rights
litigation. The purpose of the act is to ensure "effective
access to the judicial process" for persons with civil
rights grievances. Hensley, 461 U.S. at 429.
Accordingly, a prevailing plaintiff should ordinarily
recover an attomey's fee award unless special
circumstances would render such an award unjust. The
amount of the fee must be reasonable. See Blum v.
Stenson, 465 U.S. 886, 893, 79 L. Ed 2d 891, 104 S. Ct.
1541 (1984). It remains for the district court to determine
what fee is reasonable and the district court is entitled to
substantial deference in making that determination. See
Hensley, 461 U.S. at437.

In determining the amount of a reasonable fee, the
most useful starting point is to calculate the number of
hours [*17] spent on the litigation multiplied by a
reasonable hourly rate. See id at 434. The party seeking
an award of fees should submit evidence supporting the
hours worked and rates claimed. See id. Where the
documentation of hours is inadequate, the district court
may reduce the award accordingly. See id. Counsel for
the prevailing party should make a good faith effort to
exclude from a fee request hours that are excessive,
redundant or otherwise unnecessary. See id. at 434.
Hourly rates should not exceed market rates necessary to
encourage competent lawyers to undertake the
representation in question. See Coulter v. State of
Tennessee, 805 F.2d 146, 149 (6th Cir. 1986).

In this case, Kuhn claims that the district court erred
by (1) ordering payment of attorney's fees at an hourly
market rate for the Northern District of Ohio rather than a
reasonable market rate for Akron, Ohio; (2) failing to
reduce the undocumented hours claimed in its award of
attomey's fees; (3) not reducing the award for attolney's
fas ror dupiicative work;ahd (4) awarding unreasonable
costs and expenses. We review each of these claims in
kind.

First, Kuhn contends that the hourly [*18] rate for
attorney's fees should have been fixed by rates
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customarily charged by Akron lawyers having similar

experiences in civil rights litigafion rather than by rates

charged by lawyers throughout the Northetn District of

Ohio. Generally, district courts are free to look to a

national market, an area of specialization market or any

other market thev believe annrnnriate to fairly

compensate particular attorney's in individual cases. See

Louisville Black Police Officers Organization, Inc. v.

City of Louisville, 700 F.2d 268, 278 (6th Cir. 1983). In
most communities, the marketplace has set a value for the

services of attotpeys, and the hourly rate charged by an

attotney for his or her services will normally reflect the

training, background, experience and skill of the

individual attotney. See Northcross v. Board of

Education of' Memphis City Schools, 611 F.2d 624, 638

(6th Cir.). We have offered the local market approach as

an acceptable approach to determining rates of

compensation. See City of Louisville, at 268. This
approach basically limits fees awarded for higher-priced,

non-local legal service to the lower rates of those who

practice in the [*19] local foium unless the prevailing

party demonstrates thatit is necessary to retain outside,

non-local counsel after a good-faith effort to locate local

counsel fails or that the non-local counsel possesses

specialized expertise in the matter to be litigated. A

court's choice not to apply local market rates for

attorney's fees is not an abuse of discreGon. See Wayne v,

Village ofSebring, 36 F.3d 517, 533 (6th Cir. 1994).

In this case, it is within the discretion of the district
court to determine what the relevant jurisdiction is and
how much compensation is reasonable to attract qualified
and competent attorneys. The relevant jurisdiction for
comparable attorney's fees may vary depending on the
facts and circumstances of each case and the availability,
skills and expertise of the attorney involved in the case.
The facts and circumstances of this case simply do not
support Kuhn's argument that the district court should
have limited the payment of attorney's fees to an hourly
market rate for the city of Akron, Ohio. The issues
litigated in this case are fairly complex, thus making it
difficult to find competent and skilled counsel in law
firms willing to undertake [*20] the risk and expense of
pursuing this type of civil rights action. Kuhn's own
expert witness testified that the issues in this case may
corrmpel a party to look beyond the mere locality to find
skilled lawyers to handle the suit. Moreover, consistent
with our conclusion in Wayne, it was not an abuse of
discretion for the district court to look beyond the area of
Akron to apply local market rates for attotney's fees.

Page 6

Therefore, the district judge was not limited to the city of
Akron for determining market rates for attorney's fees.

Second, Kuhn claims that the number of hours for
which compensation was requested should have been
substantially reduced because some of the hours were
undocumented. It is true that the fee applicant bears the
burden of establishing entitlement to an award and
documenting the appropriate hours expended and hourly
rates. See Hensley, 461 U.S. at 437. The applicant should
exercise "billing judgment" with respect to hours worked
and should maintain billing time records in a manner that
will enable a reviewing court to identify distinct claims.
Id.

In this case, Sigley provided the magistrate judge
with computerized calendars and computerized file
information [*21] which indicated the dates and times of
work performed. These records were submitted as part of
Sigley's fee application for the district court's
consideration in awarding attorney's fees. The district
court, based on this information, determined that Sigley's
attonreys deserved the amount of fees awarded in this
case for time spent on a contentious and complex civil
rights claim. Moreover, we agree with the magistrate
judge that the lack of contemporaneous records submitted
in this case more likely inured to the benefit of Kuhn,
because Sigley's counsel could not possibly capture all of
the time spent on the case. Thus, the district court did not
abuse its discretion by basing its fee determination on the
documentation provided by Sigley.

Third, Kuhn claims that the district judge erred by
awarding one of Sigley's attomeys fees for duplicative
and unnecessary work. In complicated cases, involving
many lawyers, we have approved the arbitrary but
essentially fair approach of simply deducting a small
percentage of the total hours to eliminate duplication of
services. Northcross, 611 F.2d at 636-37. Such an
approach seems preferable to an attempt to pick out, here
and there, the hours which [*22] were duplicative. Id. at
637.

In this case, the labor was divided among the three

attotneys for Sigley: Mr. Brodhead, Ms. Cavanaugh and

.._r, . ns. T..,, attomPy s fee awzrded to -#?ns.s at

issue. The magistrate judge found that Mullin's hourly

rate should be reduced from $ 200 per hour to $ 125 per

hour. The judge further found that there was no

duplication other than reasonable conferences and

collaborative occasions for the lawyers to bring there



2000 U.S. App. LEXIS 1465, *22

efforts together. We have held that time spent by counsel

discussing the case is properly compensable, and the

mere fact that attorneys confer with one another does not

automatically constitute duplication of efforts. Glover v.

Johnson, 138 F.3d 229, 252 (6th Cir. 1998). In this case,

the iudee noted the significance of Mullin's involvement

in the case. Accordingly, there was no abuse of discretion

in the district court's compensation of Mullins, and no

further modification to Mullin's time or rate is merited.

Finally, Kuhn challenges the district court's award of
costs and expenses to Sigley. In particular, Kuhn claims
that six items, totaling $ 2,375.28, should not have been
included in the court's determination [*23] of reasonable
expenses. The contested expenses include two $ 30.00
lunch bills, one $ 250 payment to Sara Bush Lincoln
identified as legal fees for Dr. Green, and payments of $
1650.00, $ 347.28 and $ 68.00 to National City Bank,
Akron Beacon Joumal and Answerphone, respectively,
for mock trial costs conducted by Sigley's attomey.

The award of statutory costs is a matter for the
district court, in its best judgment as to what was
reasonable and necessary, and the appellate courts will
not normally interfere with the exercise of that discretion.
See Northcross, 611 F.2d at 640. It would be advisable
for litigants to obtain authorization from the district court
before incurring large items of expense; though failure to
do so does not bar reimbursement if the trial court should
decide that the expenditures were nevertheless reasonable
and necessary. See id

There are two separate sources of authority to award
out-of-pocket expenses. Some expenses are included in
the concept of attorney's fees, as "incidental and
necessary expenses incurred in furnishing effective and
competent representation," and thus are authorized by
section 1988. 461 U.S. at 439. The authority granted in
section [*24] 1988 to award a reasonable attomey's fee
includes the authority to award those reasonable
out-of-pocket expenses incurred by the attomey, which
are normally charged to a fee-paying client in the course
of providing legal services. See id. Reasonable
photocopying, paralegal expenses, and travel and
telephone costs are thus recoverable pursuant to the
s'atnt ry--aa. hority fsee;on :988.Seet-!- Section :988
is to be liberally construed to achieve the public purpose
underlying the act. See 611 F.2d at 640.

Other costs are on a different footing. These include
those costs incurred by a party to be paid to a third party,
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not the attotney for the case, which cannot reasonably be
considered to be attomey's fees. See id. at 639. These

include, among others, docket fees, investigation

expenses, deposition expenses, witness expenses, and the

costs of charts and maps. See id. Most of these expenses

have long been recoverable in the court's discretion, as

costs pursuant to 28 U.S.C. § 1920. See id. Section 1920

provides that a judge or clerk of any court of the United

States may tax as costs the following:

(1) Fees of the clerk or Marshall; [*25]

(2) Fees of the court reporter for all or
any part of the stenographic transcript
necessarily obtained for use in the case;

(3) Fees and disbursements for
printing and witnesses;

. (4) Fees for exemplification and
copies of papers necessarily obtained for
use in the case;

(5) Docket fees under section 1923 of
this title.

In this case, the district court did not abuse its
discretion.in awarding expenses in the amount of $
45,054.63, The contested expenses associated with the
two lunch bills were not included in the application for
fees and expenses submitted by Sigley's attomey, even if
each expense was included on the firm's invoice which
was submitted as an exhibit. In addition, the $ 250
payment to Sara Bush Lincoln, identified as legal fees for
Dr. Green, were legitimate expenses associated with the
provision of medical records to Dr. Green and the taking
of his deposition in Mattoon, Illinois. The district court
reviewed this expense and found it to be arecoverable
expense. Furthermore, the costs of obtaining jurors and
paying expenses for a mock trial were reasonably
determined by the trial court to be recoverable on the
theory that the mock trial conferred a benefit to [*26] the
prevailing party by helping to produce a favorable result.
Although this Circuit has never addressed the specific
question of whether expenses associated with mock trials
are recoverable, the Seventh Circuit has held that award
of mock trial expenses is within the discretion of the
district court. Charles v. Daley, 846 F.2d 1057, 1076-77
(7th Cir. 1988). Thus, based on the foregoing reasons, the
district court's award of litigation expenses was not
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unreasonable, Accordingly, we AFFIRM the district's court's
decision.

V.
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