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L INTRODUCTION

This matter begins and ends with one issue: was the Director required to issue a
reviewability ruling when one was mot requested and the rules permit him to make a
reviewability ruling only when one is requested. Burton in.appropriately conflates the Director’s
duty to issue a reviewability ruling with Certificate of Need (“CON™) concepts in an effort give
itself standing in this matter. The underlying actions by the facility now known as Heather Hill
Communities and whether or not it needed a CON is immaterial because this case begins and
ends with whether there exists a duty of the Director to issue a reviewability ruling independent
of a request for one.

Upon close review of the Complaint, it becomes clear that Burton is not exactly sure what
relief it wants or why it is entitled to that relief, or what action by the Director it is complaining
about. On the one hand it asserts that the Ohio Department of Health (“ODH”) has a duty to
issue a reviewability ruling for the Heather Hill project (Complaint 96) but later states “[t}he
ODH patently abused its discretion and acted with disregard for the law in issuing a private
reviewability ruling and not informing potentially affected persons that it had done so.”
(Complaint §51). However, under either scenario, its request for the writ of mandamus must
fail. Furthermore, to the extent that Burton is complaining about the issuance of the license to
Heather Hill Communities, there is no 'légal right for Burton to object to a license being issued
and it cannot use mandamus to get something it is not legally entitled to receive.

For all of these reasons, ODH and the Director of Health ask the Court to dismiss the

Relator’s Complaint for Writ of Mandamus as it has failed to state a claim for relief.



. STATEMEﬁT OF FACTS

For purposes of this Motion only, Respondents, the Ohio Department of Health and
Director Theodore Wymyslo accept the factual assertions as set forth in the Complaint.
However, the Ohio Department of Health and the Director specifically deny and do not accept
any allegations that mischaracterize actions as secretive; private reviewability ruling; or any
other terms which suggestion ODH and/or the Director acted in a way not in conformance with
the law.
HI. LAW AND ARGUMENT

A. Reviewability Ruling

1. What is a Reviewability Ruling?

A reviewability ruling means “a ruling issued by the director of health under division (A)
of section 3702.52 of the Revised Code as to whether a particular proposed project is or is not a
reviewable activity.” R.C. 3702.51(Y)(1). A nonreviewability ruling means “a ruling issued
under that division that a particular proposed project is not a reviewable activity. R.C.
3702.51(Y)2). “The director shall issue rulings on whethér a particular proposed project is a
reviewable activity. The director shall issue a ruling not later than forty-five day affer receiving a
request for a ruling accompanied by the information needed to make the ruling. If the director
does not issue a ruling in tﬁat time, the project shall be considered to have been ruled not a
reviewable activity.” (Emphasis added). R.C. 3702.52(A). Neither the statutes nor the rules

permit the Director to sua sponte conduct and issue a reviewability ruling if one is not requested.



B. Burton Is Not Entitled to A Writ of Mandamus

1. No clear legal right to the requested relief:

The purpose of a writ of mandamus is to compel a public officer to perform an act the
law requires him to do. To be entitled to the writ, Burton must establish a clear legal right to the
requested relief, a clear legal duty on the part of the Department to provide it, and the lack of an
adequate remedy in the ordinary course of law. State ex rel. Am. Civ. Liberties Union of Ohio,
Ine. v. Cuyahoga Cty. Bd. of Commrs., 128 Ohio St.3d 256, 2011 Ohio 625, 943 N.E.2d 553, ¢
22. In order to prevail, Burton must “come forward with proof by clear and convincing
evidence” of its right to mandamus relief. State ex rel. Doner v. Zody, 2011 Qhio 6117, P55-P56
(Ohio Dec. 1, 201'1). “‘The facts submitted and the proof produced must be plain, clear, and
convincing™ before a writ will be granted. /d., quoting 35 Ohio Jurisprudence 2d (1959) 285,
Section 37. Because Burton has failed to provide proof of a clear legal right to the relief
reéuested; a cotresponding legal duty on the part of the Director to provide it; and lack of
adequate remedy at law, the Court should dismiss the Complaint for failure to state a claim.

Burton aéserts it has a clear legal right to object to a reviewability ruling issued by the
Director however, that “right” is conditioned upon the Director issuing a reviewability ruling.
“The point of a reviewability determination is to ascertain whether a particular act is
‘reviewable’ by the Director of ODH, which would require a CON under Ohio’s CON law.”
Fairview General Hospital v. Fletcher, 63 Ohio St.3d 146, 151, 586 N.E.2d 80, 84 (1992). ltis
intended to give guidance to a facility seeking to take some action as it relates to its business at
the health care facility as to whether or not a CON is required. The reviewability ruling is not for
the universe of “affected persons” who want to exercise an objection. This purpose for the

reviewability ruling is supported by the language of R.C. 3702.52(A). The section provides that
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if the Director receives a request for a reviewability ruling with the required information but fails
to issue the ruling within 45 days, the project shall be coﬁsidered to have been ruled not a
reviewable activity. R.C. 3702.52(A). Burton has failed to provide clear and convincing proof
that it has a right to the relief requested.  The condition precedent for Burton to be an “affected
person” with the ability to object to a reviewability ruling never took place and it is using
mandamus as a vehicle to trigger the condition precedent.

Alternatively, if the “right” Burton asserts it is entitled to through this action is the ability
to request a reviewability ruling on behalf of Heather Hills, the Court must dismiss the
Complaint for failure to state a claim. Burton cannot use a writ of mandamus to get relief it
otherwise is not legally entitled to receive. See In the Matter of Valley Radiation Oncology,
Inc.,(Mercy Medical Center of Springﬁeld, Ohio), 10" Dist. No. 93AP-693, 1993 Ohio App.
Lexis 4872, *9 (Oct. 5, 1993).

2. No legal duty to make a reviewability ruling:

Without a legal duty to issuc a reviewability ruling, Burton’s request for mandamus fails.
In order for the Director to make a reviewabiiity ruling, there must be a request for one. R.C.
3702.52(A) provides as follows:

The director shall issue rulings on whether a particular proposed project is a

reviewable activity. The director shall issue a ruling not later than forty-five day

after receiving a request for a ruling accompanied by the information needed to

make the ruling. If the director does not issue a ruling in that time, the project

shall be considered to have been ruled not a reviewable activity.

In its Complaint, Burton asks this Court to create a legal duty for the Director of ODH to issuc a
reviewability ruling although one was never requested. The “creation of the duty is the distinct

function of the legislative branch of government.” Stafe ex rel. Hodges v. Taft, 64 Ohio St. 3d 1,

3 (1992) citing State ex rel. Stanley, v. Cook, 146 Ohio St. 348, 66 N.E.2d 207 (1946); Davis v.
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State, ex rel. Pecsok,130 Ohio St. 411, 200 N.E. 181 (1936), paragraph one of the syllabus. If
the legal duty must be created by this Court then Burton has failed to show by clear and
convincing proof of its right to a writ of mandamus.

Burton misstates the law when it argues that the Directo_r was required to issue a
reviewability ruling. R.C.§3702.52(A) and OAC §3701-12-04(A) make clear that the Director of
Health will issue a reviewability ruling affer a request for a ruling is made. In this matter no
request for a reviewability ruling was made. To the contrary, counsel for Geauga contacted the
Ohio Department of Health and specificalty stated he was not requesting a reviewability ruling
“at this time.” Burton cannot point this Court to any rule or revised code section that requires the
Director to sua sponte engage in a reviewability decision when one has not been requested.
Burton’s statement that the Director was required to issue a reviewability decision is etroneous
and misstates the requirements of the statute and rule.

In order to succeed in its claim, Burton must show that the Director of Health had an
affirmative duty.to issue the reviewability ruling even though no request was made for the ruling.
Burton can only prevail in a mandamus action if there is a clear legal right to the requested relief,
a clear legal duty on the part of the Department to provide it. State ex rel. Coble v. Lucas County
Bd. ofElections, 130 Ohio St. 3d 132, 133; 2011 Ohio 450 §10.

The lack of a clear legal right and a legal duty by the Director to issue a reviewability
ruling in the absence of a request is fatal to Burton’s Complaint. Through this action, Burton
cannot get what it is not otherwise entitled to receive. Burton asks this Court to order the
Director to issue a reviewability ruling thereby giving power and authority to a third party to
request a reviewability ruling regarding the conduct of a competitor. There is no provision in the

rules or statutes that allows a competitor to request a ruling from the director regarding another’s
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conduct. In the Matter of> Miami Valley Radiation Oncology, Inc., (Mercy Medical Center of
Springfield Ohio), Franklin Co. Case No. 93AP-693, 1993 Ohio App. Lexis 4872 (Oct. 5, 1993)
Allowing Burton to request the Director issue a reviewability ruling on behalf of Heather Hills
would again be creating a duty and a right that the legislation never intended. Hodges.

3. Burton has an adequate remedy at law.

In addition, Burton, in its zeal to attribute nefarious intent to the Director’s actions,
erroneously refers to the director’s conduct in this matter as constituting the issuance of a
“private reviewability ruling”. This characterization is misleading in that it implies a
reviewability ruling (albeit a private one) was in fact issued, when such was not the case.
Respondents vehemently deny that a request for a reviewability ruling was ever received or that
a ruling was issued, and even if this court construes that a request was received and ruling issued,
Mandamus is still inappropriate. Assuming a request for a reviewability ruling was received by
the director and assuming a reviewability ruling was in fact issued, then Burton had a remedy at
lav;f set forth in R.C. 3702.60. In particular, R.C. 3702.60(A) provides as follows:

(A) Any affected person may appeal a reviewability ruling issued on or after April

20, 1995, to the director of health in accordance with Chapter 119. of the
Revised Code, and the director shall provide an adjudication hearing in

accordance with that chapter. An affected person may appeal the director’s
ruling in the adjudication hearing to the tenth district court of appeals.

Burton did not appeal this so-called “private reviewability ruling” and cannot complain
that it did not know about it in sufficient time to appeal as there is no requirement in law
ot rule for publication of reviewability rulings issued by the director.
Burton leads this Court to believe its only avenue for relief is through the extraordinary
writ of mandamus however, it overlooks R.C. 3702.53, et seq which provides an adequate

remedy. R.C.3702.53 provides, in relevant part,
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No person shall carry out any reviewable activity unless a certificate of need for
such activity has been granted under sections 3702.51 to 3702.62 of the Revised

Code or the person is exempted by division (S) of section 3702.51 or section
3702.5210 or 3702.62 of the Revised Code from the requirement that a certificate
of need be obtatned.

After the Director receives information regarding an alleged violation of R.C. 3702.53, he will
evaluate the information and then decide if an investigation is warranted. Specifically, R.C.

3702.531 provides:

The director of health shall evaluate and may investigate evidence that appears to
demonstrate that any person has violated section 3702.53 of the Revised Code. If
the director elects to conduct an investigation, he shall mail to the alleged violator
by certified mail, return receipt requested, a notice that an investigation is
underway.

In crafting these sections, the legislature intended to grant discretion in the oversight of the CON
program and enforcement of the program to the Director. This was endorsed by the Tenth
District Court of Appeals in rendering its decision in the case of Jn the Matter of: Miami Valley
Radiation Oncology, Inc., (Mercy Medical Center of Springfield Ohio), 1993 Ohio App. Lexis
4872 (October 1993). The Court said:
In the event a concerned entity believes the project is not being constructed mn
accordance with the plans and information submitted with the reviewability
request, that the project as being constructed is a reviewable activity, then its
remedy is to seek enforcement through the director, who may take such action as
allowed by statute and any applicable regulations, including seeking through the
Attorney General to enjoin the illegal activity and to asses civil monetary

penalties against the party who is constructing the reviewable project without the
benefit of a CON.

Jd at *5. Burton’s request to this Court for a writ of mandamus to Order the Director of Health
to take certain actions is contrary to the authority the legislature vested in him and is

inappropriate for a writ of mandamus.



Burton cannot ignore this remedy by arguing that relying upon R.C. 3702.53 and
R.C.3702.531 would be futile or a vain act. This Court has viewed a “vain act” in the context of
lack of authority to grant administrative relief and not in the sense of lack of probability that the
application for administrative relief will be granted. See Nemazee v. Mt. Sinai Medical Center,
56 Ohio St. 3d 109, 115 (1990). Thus, “a vain act occurs when an administrative body lacks the
authority to grant the relief sought; a vain act does not entail the petitioner's probability of
receiving the remedy.” Jd. In this matter, Burton could get its requested relief’ from the
Department. Additionally, the Director has the authority to sanction a non-conforming entity by
way of R.C. 3702.54. In evaluating whether it is a vain act, the Court focuses on the authority of
the administrative body to afford the relief requested Jd. In this matter, the Director of Health
has the authority and discretion to conduct an investigation. If the Director elects he can then
take enforcement éction if in his discretion a violation has occurred.

4. Mandamus is not a proper vehicle to protect a private right.

Throughout its Complaint, Burton states it has lost its right to object or appeal to the
reopening of the nursing facility now known as Heather Hill Care Communities However that
right exists only through the operation of statutes and/or rules and is not an independent right that
can be exercised without condition precedents. Said another way, Burton does not have the right
to object to actions of Heather Hill Care Communities solely based upon its (Burton’s) location
and existence as a healthcare facility. Burton and Heather Hill are competitors in the healthcare
feld. It seeks to use mandamus as a way to interrupt the operations of a competitor when it does
not have another mechanism available to it to disrupt a competitor. Mandamus will not lie to
enforce a private right against a private person. A party can use mandamus to compel an officer

to perform an official act where he is under a clear legat duty to do so, but absent that legal duty,
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Burton does not have a right to object or appeal and should not be granted the requested writ.
State ex rel. Pressley v. Indus. Comm’n, 11 Ohio St. 2d 141, 163-164 (1967).

The changes over the years to OAC 3701-12-04 reflect the importance of a request to the.
Director as the mechahism to trigger issuance of a reviewability ruling. Previously, OAC 3701-
12-04 provided, “[t]he director may issue such a determination at any time after receiving a
notice of intent or other information relating to a proposed or actual activity that may be
reviewable.” See OAC 3701-12-04 with effective date of October 12, 1987. (Attached as
Appendix 1). The current version of the rule does not contain this language and specifically
requires a request be made before the reviewability ruling is done.

C. Burton ELacks standing to bring this action

In addition to failing to meet the requirements to be granted a writ of mandamus, Burton
‘has also failed to adequately plead sufficient facts to give it standing in this action. "Standing"
is defined at its most basic as "[a] party's right to make a legai claim or seek judicial enforcement
of a duty or right." Black's Law Dictionary (8th Ed.2004) 1442. Before an Ohio court can
consider the merits of a legal claim, the person or entity seeking relief must establish standing to
sue. Ohio Pyro, Inc., et al v. Ohio Department of Commerce, Division of State Fire Marshal,
115 Ohio St. 3d 375, 2007 Ohio5024 Y27 citing Ohio Contrs. Assn. v. Bicking (1994), 71 Ohio
St.3d 318, 320, 1994 Ohio 183, 643 N.E.2d 1088.

As a shorteut to establish standing, Burton asserts it is an “affected person” however that
term is unique to the Certificate of Need process and it cannot be a stand-in for adequately
establishing by clear and convincing evidence that it has standing to file this action. Relator
alleges “Burton Health Care, is an ‘affected person’ under ORC §3702.60, in that it is a health

care facility located in the health service area in which the disputed projected is located.”
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(Complaint §8). However, records from the Ohio Department of Health reveal that Relator is
actually the “operator” of the facility known as “Burton Health Care Center”. (See Copy of
License attached as Appendix 2). Also, per the Geauga County Ohio Auditor Website, the
address “14095 E. Center Street, Burton Ohio” is classified as a Nursing Home owned by John J
Masternick and Kenneth R. James, Trustees. (See Printout from Geauga County Auditor of State
Website attached as Appendix 3). Per the Ohio Secretary of State Website, Relator is a
Corporation with its principal office within Ohio in Girard, Trumbull County, Ohio. (See
Printout from Ohio Secretary of Statc Website attached as Appendix 4). Thus, the entity
bringing this action—Burton Health Care Center, Inc.—does not appear to be the same entity as
Burton Health Care which it asserts is the “affected person” for the disputed project. Said
another way, even if Burton Health Care (the facility) is an “affected person” for CON purposes
and being an affected person gives it standing (which Respondent argues it does not), then
Relator, Burton Health Care Center, Inc. lacks the standing to bring this action.

Furthermore, Relator’s Counsel’s affidavit is insufficient to meet the requirements of
S.Ct. Prac R. 10.4(B). The rule provides:

nAll c‘qmdp‘laﬁnts s_hali contain a specific statement of facts upon which the claim

for relief is based, shall be supported by an affidavit specifying the details of the

claim, and may be accompanied by a memorandum in support of the writ. The

affidavit required by this division shall be made on personal knowledge, sctting

forth facts admissible in evidence, and showing affirmatively that the affiant is

competent to testify to all matters stated in the affidavit. All relief sought,
including the issuance of an alternative writ, shall be set forth in the complaint.

The affidavit supporting the complaint in the instant case fails to comply with the requircments
of S.Ct.Prac.R. 10.4(B). Counsel for Relator, after being duly cautioned and sworn, states in his

affidavit that the:
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statements contained in the foregoing Complaint for Writ of Mandamus, which
are incorporated by reference as if completely rewritten in this Affidavit, are trae
and accurate fo the best of his personal knowledge, information and belief, based
upon a review of certified records provided by the Ohio Department of Health,
by documents produced by the Ohio Department of Health in response to public
records requests for the same and by the review of public records maintained by
the Ohio Department of Health on its publicly available website. {Emphasis
Added]

Counsel for Relator uses language, to wit: “to the best of his personal knowledge”, that has been
repeatedly deemed insufficient by this Court. In State ex rel. Hackworth v. Huges, Mayor, ef al.,

97 Ohio St.3d 110, 2002-Ohio-5334, 776 N.E.2d 1050, § 24 this Court held:

We have routinely dismissed original actions, other than habeas corpus, that were
not supported by an affidavit expressly stating that the facts in the complaint were
based on the affiant’s personal knowledge. See State ex rel. Tobin v. Hoppel, 96
Ohio St. 3d 1478, 2002 Ohio 4177, 773 N.E.2d 554, State ex rel. Shemo v.
Mayfiled Hts. (2001), 92 Ohio St. 3d 324, 750 N.E.2d 167. The affidavit attached
to Hackworth’s complaint, in which one of his attorneys stated that the facts in the
complaint were “true and accurate to the best of her knowledge and belief,” does
not comply with S. Ct. Prac.R. X(4)(B).

Specifically, the affidavit provides no admissible facts regarding the Relator’s assertion in
paragraph 8 of the complaint that it is an “affected person under ORC § 3702.60, in that it is a
health care facility located in the health service area in which the disputed project is located.”
This complete dearth of factual support that the entity, Burton Health Care Center, Inc., is a
health care facility is also a failure of Relator to establish jurisdiction in this matter. Relator’s
assertion in paragraph 8 of its complaint that it is a health care entity (as opposed to the
“operator” of the healthcare facility) is not only unsupported by affidavit, it appears to be
incorrect. This failure to comply with the requirements of S.Ct Prac R.10.4(B) warrant dismissal

of the complaint.
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D. When ODH Licensed Heather Hills Care Communities Burton’s Cause of
Action Was Rendered Moot.

This action was moot before it was filed. On or about September 16, 2011 the Ohio
Department of Health issued a nursing home license to Munson Healthcare, inc. to operate
Heather Hill Care Communities. (Certified Copies of License attached as Appendix 5). There is
no right for a third-party to insert itself into the licensure process to object to the Director issuing
a license to a nursing home facility. Neither the statutes nor rules permit a competitor to
“challenge the issuance of a nursing home license to another operator. Burton cannot directly -
oppose the issuance of a nursing home license and therefore has failed to prove by clear and
convincing proof of its righf to the requested writ of mandamus.

IV. CONCLUSION

For all of the foregoing reasons, Burton has failed to prove by clear and convincing

evidence it is entitled to a writ of mandamus and therefore the Complaint should be dismissed for

failure to state a claim.
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3701-12-02

Chapter 3701., 4123., or 5101. of the Revised Code, or any seif-
insurance plan. )

{S) “To offer™ means, with respect to 2 healih service, that a
health care facility holds itself out as capable of providing, or as
baving the means for the provision of, a specified health service.

(T) “Health service arca™ means a peographic region desig-
nated by the director under section 3702.55 of the Revised Code.

HISTORY: Eff. 10-12-87
1987-88 OMR 49; 1986-87 OMR 7i4; 1985-86 OMR 501;
1984-85 OMR 259; 6-22-84

Note: Effective 12-17-83, former 3701-12-01 (10-18-83)
expired.

CROSS REFERENCES
RC 3702.52, Public health councit to adopt rules

3701-12-02 - The SHPDA—Repealed

HISTORY: Eff. 10-12-87

Note: Effective 7-23-87, former 3701-12-02 (3-19-83) was
repeaied.

3701-12-04 Reviewability determinations

The directos shall issue .r'ﬁiings'on whether a pfépbééd' project i

a reviewable activity (reviewability determinations). The director

may issue such a determination at any time after receiving a notice -
of intent or other information relating to a proposed or actual ©

activity that mdy be reviewable. The director shall issue a review-

ability determination upon written request by any person. The

disector may request addjtional information necessary to determine
whether the activity is a reviewable activity as described in any

~provision of rule 3701-12-05 of the Administrative Code. The direc-

tor shall issue 2 determination within forty-five days after receiving
a request and all.hocessary nformation. The date that the determi-
nation is mailed by cerfified mail to the person who filed the
request shall be the date of issuance of the determination. If the
director docs not issue a reviewability determination within forty-
five days after receiving a request and all necessary information,
the projoct shall be considered to haye been ruled not a reviewable

activity. A detormination that a project is nota reviewable activity
.only relates to the project as described in the request and any

additional information and does not.authorize conducting a differ-

ent, reviewable activity.
HISTORY: B 10-12-87 .

Note: §iffective 10-12-87, former 3701-12-04 {1987-88 OMR
51) was repealed.

CROSS REFERENCES
RC 3702.52, Public health council to adopt rules

3701-12-05 Scope of review: reviewable activities and
exemptions

(A) Reviewable activities. The following activities are review-
able activities which shall not be conducted without a valid certifi-
cate of need, except as exempted by paragraph (B) of this rule:

(1) Carital expenditures. The obligation by or on behalf of a
health care facility of a cepital expendifure associated with the
provision of a health service, other than to acquite an cxisting
health care facility, in an amount of one million five hundred

thousand dollars or more. Whether an expenditure is a capital -

gxpenditure shall be determined in accordance with generally
agoopled accointing principles, exvept that:

(5) The com of any studies, surveys, designs, plans, working
drawings; specifications or other activities, including staff effort,

Vidhs sleniti eprgensy, rales whish buenme Unpeailve IRy duyw.
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consulting and other services essential to the project, shall be con-

sidered part of the capital expenditure; and

(b) The acquisition of a capital asset by capital or operating
lease, donation, or other means for less than fair market value is &
capital expenditure in the amount of the fair market value of the
asset.

{2} Health services.

{a) The addition by or on behalf of a health care facility of 2
health service with an average annual operating cost of five hun-

dred thousand dollars or more for the first threc full years of

operaticn that was not offered by or on behalf of the health care
facility within the preceding twelve months. Operating costs shali
be determined in accordance with generally accepted accounting
principles.

The addition of a megavoltage radiation therapy service oper-
ated by or on.behalf of a health care facility, regardiess of the
amount of operating costs or capital expenditures.

(c¢}! The addition, by any person, of any of the following ser-
vices, regardless of the amount of operating costs or capital
expenditures: )

(i} A heart, heart-lung, liver, kidney or pancreas transplantation
service; . .

{iiy A cardiac catheterization service or the addition of another
cardiac catheterization laboratory to an existing service;

(ifi) An ‘oper-heart surgery service; of *

(iv} An extracorporeal shockwave lithotripsy service,

(3) Medical equipment. The acquisition, by any person, of med-
joal equipment with a cost of seven hundred fifty thousand dollars
or more. The cost of acquiring medical equipment includes the sum
of the following:

{a) The greater of its fair market value or the cost of its lease or

. - purchase; -

.(6) The cost of insiallation and ‘of dny. otlier activitics essential

‘10 the acquisition of the equipment and its placement into service. .

{4) The establishment, development or construction: of a’new
heaith care facility; as defined in -paragraph (M) of rule, -
3701-12-01 -of ihe- Administrative Code, or a changs from onec
category of health care facility, as specified in paragraph (H) of .
rule 3701-12-01 of the Administrative Code, to another.

{5) Changes in bed capacity. Any of the following changes in
the bed capacity, as defined in paragraph {C) of rule-3701-12-01 of
the Administrative Codé, of a health care facility requires review
regardless of the amount of capital expenditures or operating costs:

{a) An increase in bed capacity;

(b) A tecategorization of beds registered under section 3701.07
of the Revised Code. A recategorization of beds from an adult
medical/surgical unit to an existing adult intensive/special care
unit or from a pediairic unit to an exisiting [sic] neonatal or pediat-
ric intensive care unit does mot require a.certificate of need ift

(i) The beds are recategorized by a health care facility with an
average annual occupancy rate of ninety-five per cent or greater for
the preceding twelve months in the intensive care unit to which the
beds are to be added; ’ : ) i )

(ii} The recategorization amounts 1o no more,_than nine beds or
ten per cenit of the bed capacity of the wait from which the beds
were remaoved, whichever is less, within @ two-year period; and

{iii} The recategorization is not associated with a capital expen-

- diture of one miliion five hundred thousand dollars or more.

{c) A relocation of beds from onc physical facility or site to
another, excluding the relocation of beds within 2 health care facil-
ity or among buildings of 2 health care Facility at the same location.

{6) The expenditure of more than one hundred ten per cent of
the maximum expenditure specified in 2 certificate of need.

(7) Transfer of a certificate of need. Any transfer of a certifi-
cate of need from the person to whom it was granted to another
person before the project that constitutes a reviewable activity is
completed, any agreement to wransfer a certificate of nced wpon
completion of the project and any transfer of a controlling interest
in a cotporation that holds a certificate of need. The transfer of a
certificate of need from a cerporation to which it was granted toa
second corporation that is a wholly owned or controlled subsidiary
of the first corporation for the purposes of obtaining tax-exempt
financing or other favorable financing for the activity that is the
subject of the certificate of need does not conslitute a reviewable
transfer of a certificate of need.

(8) The eonduct of an activity -gtherwise exempt under para-
graph (B} of this rule ift
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246 Horth High straet : GAA/AE-3543
Colairiug, Bhin 43215 wrahoi.abio.gon

iohnR: Kasich/Bovernor

Jannary 13, 2011

Administragor )

BURFON, HEALTH CARE CENTER
B0 BOX 575

0L WESY LIBERTY sStasmr
STRERD, OH 44430

Fagllity Tvper WURSING HOWE
Faclility $0: 2309W
Capacityy 110

Dear Pacility Administrator:
This wegswal confirmation letrer approwss your facility to continue to opsrats

ough Janumvy 2012, unless the livense 1z rewoked pursuant to Chapter 119. of
Ghio Reviged Gofe ox voided at YOUE TRGReEE .

BURTON HEAETH TARE-CniEs
TE085 BAST DENISK BTRERT
HURTON, OB 440zl

For onlide infomabiin  iegsvddiiy the Jleorisirs progess, &.g. fdehs, Sdles {Shis
adpliistrative Codeé (OAD)) and regulatismy (Uit Revised Gode  (ORG)), wisiy
the Ohiv Department of Healil' weh site at hetp:/ Swes odhL Shio gy, - Qusstions

s the  licensupe process may e divected Yo  wnr  e-meil addrase;
dhehio.gov  or by  walling Brien Jacksom, Livensung  #pecimlist, at

Sinosreliy,

Bridgette C. Smith, Ligehsuvs Bleintéssator
Bazeay ¢f Informatién agd Operational Buphsps
Plvigipr of Quality Asgnrance

HEAGA13 1/ Ar Squal Cpportunity Brplover/Provider
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to operate a Nursring Hes , Home Number ___ 2107

LICENSE NUMBER
5183

This §s tocertify urton Health Care Center, Inc.

RAME G G%gﬁ
Birton mmmwnw. g Lenter

NAME DF HOME
wpawm B

In testimony whereof, witness my hand and seal this__28th ___ day of October

DIRECTOR, DHES DEPARTMENT OF HEALTH

i
i

b




Maln Informatlon
arcel Mumber. Location Address | Owner Name
: 5-044650 1140595 £ CENTER STIMASTERNICK JOHN J & JAMES KENNETH R TRUSTEES!

Parcel Number 05-044650
Tax District

iAcreage

omeHASTERNICK 10U | & JAMES KENNETH R TRUSTEES Déé&VZiuﬁ?é:Page
{20 EAST LISERTY 5T |
Owmer Address : G1RARD OH 44420

IMASTERNICK JOHN J &

Wailing Nams AMES KENNETH R TRUSTEE
: : U dwe}!mgs
Mailing Address Do -
GIRARD OH 44420 quare Footage [none} o
rade See Impro vements tab N

6736, Exempt#
3 Tyee B

#_Pan.‘:;l‘sw

Geauga County digital data ’s a represaniaimn of coliected informaiion for use within Aceess Geauga for purposes of Public Access and analysis. Geauga County assumes no lagal responsibility for 1his information. Users
noting errors or omissions are encouraged to coniact the Geauga County GIS af gisfPeo geadns, of DILuS.

Al)!
3

http:#/www.auditor.co.geauga.oh.us/ ag/maininfo.php?parcel=05-044650 ' 12/20/2011
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State of Ohio
Bob Taft Gl =U0ey

Secretary of State

914352

&p Certificate

It ia hereby certified that the Secrelary of State of Chio has custody of the Records of Incorporation and Miscellaneous

Filings; that said reeords show the Filing and recording oft  ARF HIS

of:

BURTON HEALTH CARE CENTER, INC.

_ Recorded on Roll 5236 at Frame 0029 of

United States of America
State of Qhio
Office of the Secretary of State

the Records of Incorporation and Miscellanpeous Filings.

Witness my hand and the seai of the Secretary of State at

Columbus, Ohio, this 17TH day of AUG .

A 1995

Bl Tt

Bob Taft
Secretary of State

Page 2 | APPCrbhx
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ARTICLES OF INCORPORATION "*"‘iﬁf

Amount, ...

o e

BURTON HEALTH CARE CENTER, INC.

The undersigned, all of whom are citizens of the United States,
desiring to form a cerporation, for profit, under Section 1701.01 et
sag., of the Revised Code of Ohio, do hereby certify:

FIRST: NAME: The name of =aid corporaticn shall be BURTON HEALTH

CARE CTENTER, INC.

SECOND: PRINCIPAL OFFICE: The location of its'princiﬁal office
within Ohio shall be Girard; Trumbull County, Ohio.
PURPQSE: The purpose for which said cerperation is formed
ig to engage in any lawful act or activity for which a
corporation may be formed pursuant to Section 1701.01 to
1761.98, inclusive, of the Revised Code of Ohio, as

amended, and the corporation is further granted any and

all powers accorded to corporations by Chapter 1701 of the

Revisged Code of Ohio, as amended, which are necessary to
exercise the foregoing purpose.

FOURTH: COMMON SHARES: The number of shares which the corporation
is authorized to have cutstanding is Seven Hundred Fifty
(750} shares of no par common voting stock, subject to the
following conditions:
A. No shares or offering of shares by the corporation in
any mannexr whatséever shall be subject to the exercise of

preamptive rights by any shareholder or class of

shareholders.

Page 3
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B.” Any unissuel shares, authorized hersin or hereafter,
from time fo time, may be issued, from time to time, in
such manner, amounts and proportions and for such

consideration zs shall be determined by the Board of

Directors, from time to time.
. Rights, warrants or options to purchase shares of the
ccrboration ma be created and issued, from time to time,
by the Board of Directors, subject to such terms,
duration, prics and: other conditions as the Board of
Diractors'may determine, except for bensfit plans for
employées of the corporation which may only be authorized
by the sharehoiders of the corporation.

. Shares of the corxporation way be created or issued in
amounts of less than ene (1.0) full share, and =uch
fracricnal shares shall have all the rights and privileges
of all other shares of the coxporation.

E. Within the limits allewed by law, the corporation,
through the Board of Directors, from time to time, may
redeem any share or shares then cutstanding on such terms
and conditions as the Roard of Dirsciors may then
determine, either proportionately  Ircm all existing
shareholders by lot or otherwise.

F The corporation, through the Board of Directors, may.,

from time to Time., upon such terms and condiftions as may
e then be satisfactory to the Board and the then majority
vote of the holders of the voting sharez of the

Page 4
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S SIXTH:

4

corporaticn, place reasonable restrictions against the
voluntary cransfer of any or all shares of the
corporatics, including authorized and unissued shares,

treasury shares, and ahares which may become autheorized

during the period when such restrictions are in full force

and effec:. wrovided that no such restrictions shall be
effective against the corporation, unless the corporakbion
ie a pariy to any agreement establishing such

restricticns, or the corporation has received written

MAJORITY Worg: Netwithstanding any cther provisions to

the contrary contained in Chapter 1701 of the Revised Code
of Ohio, as amended, which may require a two-thirds {2/3)
vote of the shareholders of the corporation, including,
but not limited to, adopting or amending the Code of
Regulations, amending these Articles of Incorporation,
reducing stated capital, or otherwise altering the capital
account, making transfers from earned capital to stated
capital, purchasing shares of the corpeoration, selling or
other disposing of the entire assets, approving a merger
or consolidation, or the liguidation or disseclution of the
sorporation, such vote will be effective upon recelving
+he affirmative vote or written consent of the holders of
shareé entizling them to exercise a majority of such
votbing power.

INDEMNIFICATION: Any person who at any time shall serve,

Page 5
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or shall have served, as director, officer or employee of
the corporation, or of any other husiness 5r firm at the
request of the Board of Directors or management of this
cofporation, ﬁogether with his heirs, succéssors,
administrators and executors shall be saved harﬁless and

indemnified by this corporation cf all costs and expenses,

including, but not limited tc, counsel fees, amounts paid
in settlemeﬁt, judgments and interest on judgment and
court costs, reasanably incurred in connection-with the
defenge of any claim, action, suit or proceeding, whether
aivil, criminal, administrative or other, Ln which he or
they may be involved by virtue of such position with or by
direction of this corporation, PROVIDED, however, such
indemnity shall not be applicable to the following
situations:

(li Any matter where there is a final adjudicatiocn that
such person has been guilty of gross negligence or willful
misconduct in the performance of duty, ox

{2) Any matter where there has been a final adjudication
that such perscn has been convicted of a felony arising
under the laws of any state of the Union, or the United
States, or

(2} Any matter in which such person has participated of
such nature as the indemnification herein would fruscrate

clearly defined public pelicy and a deduction be

‘disallowed to this corporaticn for federal income tax
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purpeses for such indemnification, or

(4} Any matter in which such person shall be required to

disgorge any amounts realized to this corporation or any

cother business or firm, or any contracts, transactions,
offers or acts of this corporation shall bhe rescinded,
nullified or otherwise voided.

(5) Any matter in which there is a final adjudication
that such perscn has been éUilty of any violation of any
state or federal securities law rule or ragulations.
This indemnification shall not be deemed exclusive of any
other rights te which those indemnified may be entitled
under aﬁy agfeement or vote of shareholders.

REIMBURSEMENT: OF NON-DEDUCTIBLE EXPENSES: If any

expenditure made by the corperation to or for the benefit
of any officer or employee which the corporation has
claimed as an ordinary and necessary expense in the normal
course of its business and thereby deductible in.
determining taxable income for federal income tax purposes
is subseguently denied to be a deductible expense by the
Internal Revenue Service, then after a final determination
of such non-deductibility, any and all employees or
officers of the corporation who have been recipients or
beneficiaries of such expenditure or expenditures shall
reimburse the company for the full amount of the non-

deductible expenditure or expenditures. . For the purpose

of this article, final determination shall mean the
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conclusien of the controversy with the Internal Revenue
Service thrcugh the acceptance of the deficiency

assessment or the expiration of the time of appeal

following judgment, should the corporation have initiated

litigation before any District Court of the United States

Tax Court.

TRANSACTIONS WITH CFFICERS AND DIRECTORS: A director or

oftficer of the corporation shall not be disgualified by
his office from dealing or contracting with the
corporation as a seller, purchaser, lessor, ‘lessee ox
employee of any other business or firm, neor éhall any
rransaction, contract, offer or act of the cdrporation be
void or voidable, or in any other way affected or
invalidated by reason of the fact that any director,
officer or firm of which such director or officer is a
shareholder, director or officer, is in any way interested
in such transaction, centract, offer or act, PROVIDED the
fact of such. interes:t shall be fully disclosed in all
material particulars te the Board of Directors of this
corporaticm at any meeting at which action upon such
contract, transaction, offer, or éc:t may be taken. Upon
guck disclosure nc such directer or officer shall be
accountable to the corporation for any gains or profits
realized by reason of such transaction, whether or not the

presence and/or voice of guch officer or director was

needed to provide a quorum for such meeting or approval or
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ratification of such contract, transaction, offer or act.
NINTH: TRANSFERABILITY OF SHARES: Unless and until the Board of
Directors and the holders of a majority of the voting
shares of the corpération otherwise provide, pursuant to
paragraph F of the Fourth Article, herein, 211 shares
issued Dby the corporatién shall be subject to the
féllowing restricticns upon transfer:
Zefore any shareholder may sell or otherwise transfer any
oy oall shafes oﬁned by the corporation, the shares must be
zffered, in writing, to the corporation upon the same
zrims and conditions as the shareholder would sell or
ctherwise transfer said sharss te a third party. The
corporation shall have thirty {30} days from the receipt
of said offer to accept or rejgct said offer. Failure on
the part of the corporation to act upon gaid offer ghall
be éonsidered to be a rejection and the shareholder shall
be free to dispose of said shares to the third party upon
the terms offered to the corporatien. A legend cutlining
these restrictions shall be placed on all certificates
issued by the corporation.

IN WITNESS WHEREOF, w= have hereunto subscribed our names, this :%é

day of August, 1955 .
%/ Gl &

sﬁefhlck

R T

Michael w Rosenbefg
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ORIGINAL APPOINTMENT OF AGENT

The undersigned, all of the incorporators of BURTON HEALTH CARE

CENTER INC., hereby appoint John J. Masternick, & natural person resident
in Chio, upon whom any process, notice or demand required.or permitted by

statute to be servad upon the corporation may be served.

His complete address is 101 West Liberty Street, Girard, Chic

444320,
Ve 7/ ﬁ/

/ﬂbhﬁ Mastérnick

f TG 1l

Michael W. Rosenberg L)

Warren, Trumbull County, Ohio

Aungust 2, 1985

Burton Health Care Center, Inc.

Gentlemen:

I hereby accept appointment as agent of your corporaticon upon

whom process, tax notices or demands m be red ./
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OHIO DEPARTMENT OF HEALTH

246 North High Street 614/466-3543
Columbus, Ohic 43215 www.odh.ohio.gov
John R. Kasich / Governor Theodore E. Wymyslo, M.D. / Director of Health
CERTIFICATION
OF
PUBLIC RECORDS

As custodian of the records for the Nursing Home Licensure and Certification files, manager of the Public
Information Unit (PIU) in the Bureau of Information and Operational Support (BIOS), Division of Quality
Assurance {(DQA), Ohio Department of Health (ODH), I, the undersigned, herby certify that the following
document is a true and accurate copy of the original license as maintained during the normal course of business.

The attached is a certified true copy of the nursing home license to operate, effective September 16, 2011 for

Heather Hill Care Communities
12340 Bass Lake Road
Chardon, OI1 44024

%M%ﬂ:(’ MA'/ HHIT

Christine D. Alien, RHIT
Health Information Administrator

LA“L%E,{E&AW&?L"&‘&"ES Bureau of Information and Operational Support
fu lgotary PuhlicLStatﬁ of Ohio Division of Quality Assurance
] ommission Has No Expiration i
...,:-" Y aetion 147.03 R%‘_‘“ Ohio Department of Health

| | Hh
Sworn to before me and subscribed in by presence this ZZ_Q day of December 2011.

szl Y.

Notéry Public

HEA 6413 2/11 An Equal Opportunity Employer/Provider




OHIO DEPARTMENT OF HEALTH

FAS Norgh High Strekt B14/466:3543
_ Eolynibus, {ihln 43218, _ _ wwgadﬂ;ahio;gpv
Fohn R, Kakleh 7 Governgr . Theotore B Wymyile, M0,/ Birectorof ‘Héalth
September 20, 2011
James Homa
MUNSON HEALTHCRRE, INC
12330 BASS LARE ROAD
CHARDON, OH 44022
Rei  HEATHER HILL CARE COMMUNITIES
12340 BASS LAKE ROAD
CHBRRDON, OH  44G24
Eacility Type:r NUKSING HOME
Fagility T 2596W
CaEpagity: 9%
Deny Mr. Homa:
The enciosed NURSING HOME license, effective Septembar 16, 2011, approves youy
faguedl ¥o operate the above facility.

Capagity Capagity
fiocatinn Nan—~hmbulatory Bmbulstory
First floer (F anit) £5 HAA
Fizgt £lgos (G unit) 34 7§

‘sagond Floupil wnit) . 47 H/a
b BiA

tinattached boilding (H unit)

The license is subjeot to the conditions of an annwal iligense renewsl fee in Jamuary
of gach ymar,

For onlkine information regarding the licedsure process, &-g. forms, rules (Ohio
Deministrative Code (ORC)} and regulasions (Chioc Revisesd Code {ORC1Y, visit the
Ohiio Pepariment of Health web site akb tittp://www. odhoohio.gov.

puestions regarding the licensure process may be directed to our ermail address,
14ccertlodh, shie.gov or by salling Brien Jackeon, licensure Specialigt, at (614}
AB6-TTLE. '

Sinceraly,

Bridgette £. Smith, Licénsure Bdministrator
Pureau of Information and Operstignal Support
pavigion of Quallty Assurance

enclosurs

cor Sareaun of Vival Statistics GOIFES
State Fire Marshal's Gffice Eiron WMistricr Offide
Ligdsnsare BENHA
certification WATCER

HEA 443 2/11 An Egual Opportunity Emplayer/Brovider
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