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I
INTRODUCTION

This case involves the interpretation of provisions of Revised Code Chapter 4169 --
in particular R.C. §§4169.08(A) and (C) and §4169.09' — and the interplay of those
statutory provisions with the common law of Ohio dictating that individuals who
willingly and voluntarily engage in recreational or sports activities assume the inherent
risks of the activity and cannot recover for injuries resulting from negligent conduct
unless it can be shown that the other participant’s conduct and actions were either
“rackless” or “intentional.” Marchetti v. Kalish, 53 Ohio St.3d 95 (1990), syllabus;
Thompson v. McNeill, 53 Ohio St.3d 102 (1990). This long-standing and
well-established legal principle was placed in jeopardy by the decision of the Ninth
Appellate District for participants in wintertime snow activities like skiing,
snowboarding, sledding, tobogganing and tubing. This Court has never addressed the
interplay between a statutory provision of the Revised Code, like R.C. §§4169.08(A) and
(C) and §4169.09, and the sport and recreational activity rule. Other than the Ninth
Appellate District’s opinion in this case, no court in Ohio has ever interpreted these
statutory provisions as imposing any.duty between skiers or snowboarders.? (App. Op.

at 411, Apx. p. A7; Trial Ct. Op. at pp. 8-9, Apx. pp. A22-A23).

'While this case involves persons engaged in down-hill skiing and snowboarding, the
statutory provisions at issue purport to govern a far wider range of wintertime activities based
upon the statutory definition of “skier” “which includes, without limitation, sliding or jumping
0T snow or ice on skis, a snowboard, sled, tube, snowbike, toboggan, or any other device.” R.C.
§4169.01(A).

"The cases that have dealt with these statutes and Liability for injuries to skiers have
done so in regard to the liability of the ski area operators and resorts. See, Stone v. Alpine
Valley Ski Area, 135 Ohio App.3d 540 (11th Dist. 1999); Shaheen v. Boston Mills Ski Resort,
Ine., 85 Ohio App.3d 285 (9th Dist. 1992), Otterbacher v. Brandywine Ski Center, Inc., (May 23,
1990), Summit App. No. 14269, 1990 Ohio App. LEXTS 4582.

1



Persons of all ages and varying skill and experience levels who utilize or visit Ohio’s
ski areas need to know what the legal liability is governing their conduct and activities

while skiing, snowboarding, tubing or tobogganing on the snow-covered slopes and hills

FH

Ohio’s ski areas and resorts. Those who frequent ski areas need to know whether

they are assuming the risk of a possible accidental collision with another skier or
snowboarder. They need to know whether they might be held civilly liable or be able to
recover for injuries caused by an accident or mere inattention due to simple negligence
or whether liability is only imposed for “reckless” or “intentional” conduct of the other
participant. Extending liability to acts of simple negligence as the Ninth Appellate
District has done here will work to discourage and deter persons from taking-up and
engaging in ski-related recreational activities.

There are three major flaws with the decision in HDrvatfz v. fsh, 194 Ohio App.3d
‘8, 2011-Ohio-2239 (9th Dist.) (Apx. pp. A4 - A14), First,inits 2-1 decision, the appellate
court held that the “responsibilities” of a skier listed in R.C. §4169.08(C) establish legal
duties that skiers owe to other skiers for which negligence per se liability can be
impo.sed pursuant to R.C. §4169.09. (App. Op. at 113, Apx. pp. A8-A9). Both the
dissenting judge and the trial court judge came to a different conclusion regarding the
applicability of the statutory provisions to activities between skiers, finding that the
statutory frainework of R.C. Chapter 4169 was directed at regulating “ski area
operators” and not activities and conduct between skiers. (App. Op. at 1920-24 (Carr,
J. dissent), Apx. pp. A11-A14; Trial Ct. Op. at pp. 7-9, Apx. pp. A21-A23).

The majority opinion ackn.owledges an ambiguity in R.C. §4169.08(C)(1) and (2)

because “the statute does not specifically state to whom these responsibilities are owed



# % *” (App. Op. at Y13, Apx. p. A8). But the appellate court’s decision proceeds to
construe and interpret R.C. §4169.08(C) and 4169.09 in a way that 1s in derogation of
the common law sport and recreational activity rule and announces an aberrational rule
that counters the basic tort law principal that for a statute to create a standard of
conduct, the violation of which may serve as negligence per se or even evidence of
negligence., the injured person must be a member of the class that the rule was designed
and intended to protect.

Second, the appellafe court determined that while R.C. §4169.08(A)(1) identifies the
risks of skiing which a skier expressly assumes, “[a] collision with another skier is not
a risk the legislature chose to specifically identify.” (App. Op. at 113, Apx. p. A8) Yet,
the specified risks set forth in R.C. §4169.08(A)(1) are not an exhaustive list as the
statute makes perfectly cleéf that the risks assumed by skiers “include, but are not
Jlimited to” those expressly enumerated in the statute. See also, Stone, supra (under
former version of R.C. §4169.08(A)(1), injured skier assumed the risk of collision with
a fence even though fences were not expressly listed in the statute).

Third, the court of appeals created confusion in regard to the interplay between R.C.
§§4169.08(C) and 4169.09, thé violation of which the court said could give rise to
negligence per se, and the common law sport and recreational activity rule requiring
“reckless” or “intentional” conduct before liability can be imposed upon one participant
for injuries sustained by another participant in a sport or recreational activity. (App.
Op. at 414 and 17, Apx. p. A9 and A10) While this interplay was a significant and
dispositive legal issue in the case, the court of appeals confounded the issue and simply

remanded the case to the trial court to resolve. (App. Op. at J17, Apx. p. A10) But then,



with little discussion or analysis, seemed to foreclose the issue in the very next
paragraph of the opinion. (App. Op. .at 118, Apx. p. A10) This, despite the fact that both
the dissenting judge and the trial court judge found no evidence of recklessness or
‘ntentional misconduct. (App. Op. at 25 (Carr, J. dissent), Apx. p. Al4; Trial Ct. Op.
at pp. 9-14, Apx. pp. A23-A28).

" For the reasons set forth herein, the Horvath decision should not be the law in the
Ninth Appellate District or any other appellate district in Ohio.

| I
STATEMENT OF THE CASE AND OPINIONS BELOW

A. The Collision on Buttermilk Hill at Boston Mills Ski Resort.

On March 6, 2007, Defendant-Appellant, David A. Ish (“David Ish”), was
‘snowboarding at Boston Mills Ski Resort (“Boston Mills”) in Peninsula, Ohio which is
located in Summit County. (Supp.p. 17, 18,19 -D.Ish Tr.at 7, 10, 11; Supp. p. 6 - Am.
Compl. atl 991-2) He had gone there after school in the evening between 6:00 to 9:00
p.m. (Supp. p. 19, 20 - D. Ish Tr. at 11, 12) He was with his brother, Tyler Ish, and
cousins, Trina and Michael Ish. (Supp. p. 21, 22 - D. Ish Tr. at 13, 14) At the time,
David Ish had previous experience as a snowboarder. He had participated in weekly
snowboarding lessons with his high school ski club at Padua High School where he was
a student. (Supp. p. 23, 24 - D. Ish Tr. at 23) He had taken snowboarding lessons
outside of high school since 2002, and had received the black diamond certification,
Which was the highest level achievable. (Supp. p. 23, 24, 25 - D. Ish Tr. at 22, 23, 24)
He was never suspended or not permitted to go on any ski slope. (Supp. p. 25 - D. Ish

Tr. at 24) Living in close proximity to Boston Mills, he had frequented that ski facility



often. (Supp. p. 23 - D.Ish Tr. at 7, 22)

On the same date, Plaintiff-Appellee, Angel Horvath, had gone to Boston Mills with
her children and then boyfriend, now husband, Plaintiff-Appellee Eugene Horvath.
(Supp. p. 57, 58 - A. Horvath Tr. at 93, 94) Upon arriving at Boston Mills, her children
went for skiing lessons. (Supp. p. 56, 58, 59 - A. Horvath Tr. at 92, 94, 95) Angel and
Eugene Horvath proceeded to take the ski-lift up to the top of Buttermilk Hill. (Supp.
p. 58 - A. Horvath Tr. at 94) Before getting on any of the ski slopes at Boston Mills Ski
Resort that day, and well before the collision with David Ish, Angel Horvath testified
that she appreciated that skiing is a hazardous activity. (Supp. p. 63 - A. Horvath Tr.
at 104) She was aware that one of the risks of skiing was a collision with another skier.
(Supp. p. 70, 71 - A. Horvath Tr. at 133, 139) Prior to the March 6, 2007 accident, Angel
Horvath® had signed a disclosure and waiver form in which she ackndwledged her
“understand[ing] that skiing/snowhoarding/tubing is a hazardous activity” and that she
was “agree[ing] to freely and expressly assume and accept any and all risks of injury
while engaging in the sport of skiing/snowboarding/tubing at Boston Mills/Brandywine.”
(Supp. p. 63, 64 - A. Horvath Tr. at 104, 105; Supp. p. 93 - Ex. A to A. Horvath depo.)

A collision did occur between Angel Horvath and David Ish. When the collision
occurred, Angel Horvath was in front of Eugene Horvath and leading the way as they
proceeded down the Buttermilk Hill ski slope. (Supp. p. 59, 74 - A. Horvath Tr. at 95,
149) It was not crow.ded, but there were other skiers and snowboarders on the slope.

(Supp. p. 60 - A. Horvath Tr. at 96) She did not see David Ish or anyone else near her

3At the time of the accident, her name was Angel Martin. (Supp. pp. 68-69 - A. Horvath
Tr. at 113-114)



before the collision. (Supp. p. 61, 65 - A. Horvath Tr. at 97, 107) There were other
skiers and snowboarders on the hill, but nobody right near her. (Supp. p. 66 - A.
Horvath Tr. at 110) The next person near her was a ways off, but not very close, as she
proceeded down the hill. (Supp. p. 66 - A. Horvath Tr. at 110) Angel Horvath could hear
noise around her, similar to playground noise, but she could not hear what anyone was
saying as she headed down the slope. (Supp. p. 66, 67, 72, 73 - A. Horvath Tr. at 110,
111, 147, 148)

Angel Horvath was in the middle third of Buttermilk Hill when the collision with
David Ish occﬁrred. (Supp. p. 60, 61 - A. Horvath Tr. at 96, 97) She is unaware of the
direction David Ish came from before the collision or what.he was doing in the moments
beforehand. (Supp. p. 62 - A. Horvath Tr. at 98) She knows that she was struck from the
rear on her right side. (Supp. p. 60, 61 - A. Horvath Tr. at 96, 97)

When the collision occurred, Eugene Horvath was some 50 to 60 feet behind Angel
Horvath. (Supp. p. 79, 82 - E. Horvath Tr. at 31, 36) He too was headed down
Buttermilk Hill. (Supp. p. 79, 82 - E. Horvath Tr. at 31, 36) He was far enough away
from Angel Horvath that she probably could not hear him if he tried to communicate
with her. (Supp. p. 79, 80 - E. Horvath Tr. at 31, 32) They were 70% down the hill when
he heard what seerﬁed like screamihg and commotion coming from his left. (Supp. p. 81,
82 - E. Horvath Tr. at 35, 36) Eugene Horvath then observed a snowboarder pass
between him and Angel .Horvath. (Supp. p. 82 - E. Horvath Tr. at 36) The snowboarder
was not that close to him, but was closer to Angel. (Supp. p. 83 - E. Horvafh Tr. at 40)
Eugene Horvath did not perceive any problem as this snowboarder passed between

them. (Supp. p. 83, 91 - E. Horvath Tr. at 40, 78) He believes the snowboarder was



traveling at a very quick speed as it took 5 seconds for him to pass between Eugene and
Angel. (Supp. p. 90, 91 - E, Horvath Tr. at 77, 78) After the person on the snowboard
passed left to right, the snowboarder turned back from right to left in front of Eugene
. (Supp. p. 82 - E. Horvath Tr. at 36) There was no one else between Eugene
Horvath and Angel Horvath when the collision occurred. (Supp. p. 86 - E. Horvath Tr.
at 48) The next closest snowboarder or skier was off to the left of Eugene Horvath.
(Supp. p. 87 - E. Horvath Tr. at 49)

Eugene Horvath heard a loud noise and the snowboarder looked up and to his left
just as the collision with Angel Horvath occurred. (Supp. p. 82, 84, 85 - K. Horvath Tr.
at 36, 41, 42) In his deposition testimony, Eugene Horvath testified that he kﬁew of no
reasbn 1:6 believe David Ish collided with Angel Horvath with intent to harm her. (Supp.
p. 92 - B. Horvath Tr. at. 8.1). Eugene Horvath testified that he does not believe the
snowboarder saw Angel Horvath before tlhe.collision. (Supp. p. 82 - E. Horvath Tr. at
36) But David Ish testified that he did see her. David Ish testified that, after he exited
the terrain park at Boston Mills, Angel Horvath came up from behind him on his right
and that the first contact he had with Angel Horvath was with his right shoulder

Tyler Ish, who was thirteen at the time, was with his brother, David Ish, on March
6, 2007. (Supp. p. 27, 28 - Ty. Ish Tr. at 7, 12) Tyler was skiing. (Supp. p. 28 - Ty. Ish
Tr. at 12) He saw the collision between his brother and Angel Horvath. Heading down
Buttermilk Hill on their last run, David Ish was first in line, Tyler was next, and their
cousins, Triﬁa and Michael Ish, were somewhere behind them. (Supp. p. 29-Ty. Ish Tr.
at 20) According to Tyler Ish, he observed the collision near the bottom of Buttermilk

Hill towards the center of the slope. (Supp. p. 32 - Ty.Ish Tr. at 27) Tyler Ish was about



25 yards behind David Ish when he saw him slow down and exit the terrain park.*
(Supp. p. 30, 31 - Ty. Ish Tr. at 24, 25) Tyler Ish observed another skier going across the
hill toward the ski lift. (Supp. p. 32 - Ty. Ish Tr. at 27) Tyler Ish observed Eugene
Horvath skiing behind Angel Horvath and David Ish. (Supp. p. 33 - Ty. Ish Tr. at 28)
He heard no yelling while he was skiing down the hill. (Supp. p. 37, 38 - Ty. Ish Tr. at
36, 36). As David Ish was turning his snowboard to stop, a collision occurred with the
skier going from his left to right. (Supp. p. 34, 35 - Ty. Ish. Tr. at 30, 31) It appeared to
Tyler Ish that just as David Ish was starting to stop, he saw Angel Horvath. (Supp. p.
36, 38 - Ty. Ish Tr. at 32, 36)

David Ish’s cousins, Trina and Michael Ish, were both at Boston Mills on March 6,
2007. Trina Ish, who was fourteen at the time, and Michael, who was nine, were
snowhoarding. (Supp. p. 40, 41, 42 - Tr. Ish Tr. at 7, 8, 9; Supp. p. 50, 51 - M. Ish Tr. at
7, 9) Trina and Michael were i)ehind David and Tyler Ish but they did not see the
collision occur. (Supp. p. 43, 44, 45 - Tr. Ish Tr. at 16, 17, 23; Supp. p. 52, 53 - M. Ish Tr.
at 21, 22) When Trina got to the bottom of the hill, she did observe David Ish being

yelled at by a man who was also threatening David with his skis, which were on his

shoulder. (Supp. p. 46-47 - Tr. Ish Tr. at 26-27)

“The terrain park, which was to the left of Buttermilk Hill, is an area with some rails
and a jump. (Supp. p. 29 - Ty. Ish Tr. at 20). See also, R.C. § 4169.01(]) defining “freestyle
terrain” to mean “terrain parks and terrain park features, such as jumps, rails, fun boxes, other
constructed or natural features, half-pipes, quarter-pipes, and freestylebump terrain.” (Apx.
p. A31)



B. The Lawsuit and Opinions Below.

Angel Horvath and Eugene Horvath?® filed their complaint against David Ish on
March 6, 2009. (Supp. p. 1-4 - Compl.) On October 22, 2009, an amended complaint was
filed naming as new party defendants, Defendants-Appellants Annette M. Ish and David
S. Ish as the parents and next friends of David Ish.® (Supp. p. 5-9 - Am. Compl.) The
amended complaint also named Boston Mills Ski Resort and its corporate owner and
operator, Peak Resorts, as new party defendants.” (Supp. p. 6 - Am. Compl. at 7) A
_ joint answer to the amended complaint was filed timely by Defendants-Appellants,
David 8. Ish, Annette M. Ish, and David Ish on November 16, 2009. (Supp. p. 10-15;
J nt. Answer to Am. Cbmpl.) Thereafter, the [shes filed for summary judgment on April

19, 2010. That motion was granted for the reasons set forth in the trial court’s summary

judgment entry and opinion filed on May 18, 2010. (Trial Ct. Op., Apx. pp. A15-A28)

5While Eugene Horvath has asserted his own claim for loss of spousal consortium,
(Supp. p. 8 - Am. Compl., §916-17), at the time of the ski accident, Eugene and Angel Horvath
were not married; they weren’t married until January 8, 2009, almost two-years later. (Supp.
p. 55, 78 - A. Horvath Tr. at 8; E. Horvath Tr. at 9) Under Ohio law, a loss of spousal consortium
claim cannot arise without a pre-existing marital relationship, even where the injury occurs
when the couple was engaged to be married. Bransteter v. Moore, 579 F.Supp.2d 982, 983
(N.D.Ohio 2008)(injury from car accident occurred when plaintiffs were engaged to be married),
citing FHaas v. Lewis, 8 Ohio App.3d 136 (10th Dist. 1982). Consequently, Eugene Horvath
cannot recover for loss of consortium because Angel Horvath suffered her personal injuries
roughly two-years before they were married. Cramer v. Archdiocese of Cincinnati, 158 Ohio
App.3d 110, 2004-Ohio-3891, at 124 (1st Dist.).

6At the time of the incident, David Ish (dob: 5/9/92) was a minor of fourteen years of age.

(Supp. p. 17 - D. Ish Tr. at 7) When this case was filed in 2009, he was still a minor so his

parents, Defendants-Appellants Annette M. Ish and David S. Ish, were named as parties, but

only pursuant to Civ.R. 17(B). (Supp. p. 6 - Am. Compl. at 6) There are no causes of action

asserted by the Horvaths against Defendants-Appellants Annette M. Ish and David S. Ish.
Today, David Ish is nineteen-years-old.

"Boston Mills Ski Resort and Peak Resorts filed a joint motion for judgment on the
pleadings based on the expiration of the statute of limitations which was granted by the trial
court. {(App. Op. at §3, Apx. p. A5; Trial Ct. Op. at p. 1, fn. 1, Apx. p. A15) That judgment has
not been appealed by the Horvaths.



The Horvaths timely filed an appeal to the Ninth Appellate District for Summit
County from the trial court’s summary judgment in favor of the Ishes. They did not
appeal from the trial court’s judgment in favor of Boston Mills Ski Resort and Peak
On May 11, 2011, in a reported opinion, the Ninth Appellate District, with one
judge dissenting, reversed the trial court’s summary judgment and remanded the case.
Horvath v. Ish, 194 Ohio App.3d 8, 2011-Ohio-2239 (9th Dist.). (App. Op., Apx. pp. Ad-
Al11)

The Ishes initiated a discretionary appeal to this Honorable Court, (Not. of App.,
Apx. pp. A1-A3), and jurisdiction over the case was granted on October 19, 2011. 129
Ohio St.3d 1503, 2011-Ohio-5358,

_ I
'~ ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: A collision between a down-hill skier and a

snowboarder who are sharing a ski slope open for use by both skiers and

snowboarders is an inherent and ordinary risk of recreational skiing primarily
assumed by all skiers and snowboarders.

In Ohibo, it is recognized “that skiing as a recreational sport is hazardous to skiers
regardless of all feasible safety measures that can be taken.” R.C. §4169.08(A)(1). A
participant in any sport or recreational activity primarily assumes the risk of an injufy
from the inherent hazards of the activity. See, Gentry v. Craycraft, 101 Ohio St.3d 141,
2004-Ohio-379; Marchetti v. Kalish, 53 Ohio St.3d 95 (1990), syllabus; Thompson v.
MeNeill 53 Ohio St.3d 102, 104-106 (1990). The applicability of the primary assumption
of the risk doctrine presents an issue of law for the courts to decide. Gallagher v.
Cleveland Browns Football Co., 74 Ohio St.3d 427, 435 (1996). Primary assumption of

the risk is a complete bar to recovery because the essential element of duty is negated.
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Anderson v. Ceccards, 6 Ohio St.3d 110, 114 (1983).

In regard to skiing, the General Assembly has set forth a list of some of the inherent
risks assumed by skiers in R.C. §4169.08(A)(1). But that list is not exhaustive. The
ly provides that “a skier expressly assumes the risk of and legal
responsibility for injury, death, or loss to person or property that results from the
inherent risks of skiing, which include, but are not Iimited to’ the identified risks.
Skiers still assume the risk of injury resulting from other foreseeable and inherent
hazards associated with skiing, even if they are not expressly listed in R.C.
§4169.08(A)(i). See, Stone, supra (interpreting former version of R.C. §4169.08(A)).

Here, w-hile acknowledging that “[t]he legislature has included a non-exhaustive list
of some of the inherent risks associated with skiing,” the Ninth Appellate District
declared that a collision betweén a down-hill skier and a snowboarder who were shariﬁg
the same hill at a public ski resort is not a risk ordinarily assumed by skies for the sole
reason that “collisions with other skiers is not one of the risks apecifically enumerated
lin R.C. §4169.08(A)].” (App. Op., at §10, Apx. p. A6). But a collision between skiers
is an inherent risk in skiing. See, e.g., Cheong v. Antablin, 50 Cal.App.4th 971, 978, 87
Cal. Rptr. 2d 581 (Cal. App. 2d Dist. 1996), affd., 16 Cal. 4th 1063, 68 Cal. Rptr. 2d 859,
946 P.2d 817 (“Collision with other skiers is considered an inherent risk of the sport.”)
In affirming summary judgment in Cheong, the California Supreme Court applied the
principles behind the sport and recreational activity doctrine which holds that liability
will attach only if the participant intentionally injures another participént or engages
in conduct that is reckless. Cheong v. Antablin, 16 Cal. 4th 1063, 1068-1069, 68 Cal.

Rptr. 2d 859, 946 P.2d 817 (1997). Construing an ordinance governing skiing which
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included various "skier duties," the California Supreme Court noted that there was no
clear intent to modify common law assumption of risk principles governing sporting

activities.? Id., at 1069.

While there are no casés in Ohio dealing specifically with the inherent risk of a
éollision between skiers and/or snowhoarders, there are cases where the courts have held
that collisions between participants in other sporting and recreational activities are
inherent and foreseeable. See, e.g., Doody v. Evans, 188 Ohio App.3d 479,
2010-Ohio-3523 (10th Dist.) (collision between catcher and base runner in a softball
‘game); Deutsch v. Birk, 189 Ohio App.3d 129, 2010-Ohio-3564 (12th Dist.) (collision
between two cyclists using a common bike path). As explained by the California Court
of Appeals in Cheongat 980: “Recreational skiing includes certain risky activities, such
as avoiding trees and lift towers, negotiating moguls, and avoiding collisions with other
skiers.” Consequently, the primary assumption of the risk rule applies to bar claims
made by one skier against another. See, e.g., Mastro v. Petrick, 112 Cal. Rptr.2d 185
(2001).

Recentiy, 2 Rhode Island court addressed whether a negligence claim arising out of
a skier-skier collision is barred as a matter of law by the primary assumption of the risk

doctrine under New Hampshire law. Fontaine v. Boyd, No. WC-2007-0794, 2011

R.I.Super. LEXIS 27 (Feb. 21, 2011). In the Fontaine case, the plaintiff alleged that the

8 The California Supreme Court observed that “[clourts should not ‘hold a sports
participant liable to a coparticipant for ordinary careless conduct committed during the gport’
because ‘in the heat of an active sporting event . . ., a participant’s normal energetic conduct
often includes accidentally careless behavior. . . . [Vligorous participation in such sporting
events likely would be chilled if legal liability were to be imposed on a participant on the basis
of his or her ordinary careless conduct.” Cheong, 16 Cal. 4th at 1068, quoting in Knight v.
Jewett 3 Cal. 4th 296, 318, 11 Cal. Rptr. 2d 2, 834 P.2d 696 (1992).
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defendant skied over the back of the plaintiff's skis, causing plaintiff to fall and sustain
injuries. Id. at *1. The defendant argued that, under New Hampshire law, the
plaintiff's claim was barred by the primary assumption of the risk doctrine because the
defendant owed no duty to protect the plaintiff from the inherent risks of skiing. Id. at
#5. In support, the defendant cited the portion of the New Hampshire statute stating
that “the sport of skiing and other ski area activities involve risks and hazards which
must be assumed as a matter of law by those engaging in such activities.” Id. at *6,
citing N.H. Rev. Stat. Ann. § 225-A'24.

The plaintiff countered by arguing that the defendant owed her a duty based upon
the statutory provisions requiring skiers to ski within their limits and maintain
reasonable speed and control. Id. at *7. The plaintiff further contended that the statute
cited by defendant stands only for the proposition that skiers assume the inherent risks
of skiing as a matter of law only with respect to claims by skiers agaihst ski area
operators and not against claims of negligence by one skier against another. Id. at *7-8.
Noting that the New Hampshire Supreme Court had not addressed this issue, the
Fontaine court looked to the holding by the California court in Cheongthat the primary
assumption of the risk doctrine barred a negligence claim by one skier against another.
Agreeing with the Cheong court’s reasoning, the Rhode Island court stafed!

This Court sees no reason that the New Hampshire Supreme Court would apply

any different standard of care in the skiing context than did the California court

or than it has applied with respect to other sports activities. To do so would

treat skiers differently from participants in other sport activities, potentially

chilling their active participation in a sport that has its inherent risks but that

is enjoyed by legions of residents and visitors in the mountains of New

Hampshire.

Id. at *16-17. The Fontaine court continued on to note that if it were to apply a different
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standard of care to skiers than to other athletes, “the illogical effect would be to impose
a standard of care for skiers suing other skiers that differs from the standard of care
that the New Hampshire Supreme Court has recognized as applicable where a skier

"""" ski area operator.” Id. at *17-18, citing Cecere v. Loon Mountain Recreation

sSues a S&1 r, 14, 4l

Corp., 155 N.H. 289, 295, 923 A.2d 198 (N.H. 2007) (holding that “[s]ki area operators
owe no duty to protect patrons from the inherent risks of skiing and thus are immunized
from liability for any negligence related to those risks.”).

The court next addressed the plaintiffs argument that the language of § 225-A:24

b 11

which imposes duties on skiers to “know the range of [their] ability,” “conduct

[themselves] within the limits of [their] ability,” “maintain control of [their] speed and
course at all times” and “refrain from acting in a manner which may cause or contribute
to the injury of [themselves] or others,” suggests that the legislature intended to create
statutory duties of reasonable care that skiers owe to fellow skiers, thus subjecting them
to potential negligence liability for violation of those duties. Id. at *21. The court, noting
that the statutbry language must be considered together with the broader provisions of
the statute, rejected the plaintiff's argument:

While the statute thus imposes duties on skiers generally, under § 225-A'24,
those duties must be construed in light of the other provisions of the statute, in
§§ 225-A:1 and 225-A:24, that articulate the policy of the state of New
Hampshire that skiers assume certain risks - including collisions with other
ckiers - as a matter of law. In fact the legislature itself recognized that the
policy of the state includes both the imposition of duties on skiers to enhance
skier safety and recognition that skiers assume certain risks inherent in the
sport of skiing as a matter of law. The fact that the latter policy limits the
former is reflected in the statutory language of the policy provision itself, which
reads: It shall be the policy of the state of New Hampshire to define the primary
areas of responsibility of skiers . . . recognizing that the sport of skiing . . .
involve[s] risks and hazards which must be assumed as a matter of law. . ..
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Id. at *24.

The court found that while the Act only explicitly immunized ski area operators for
liabilities resulting from the inherent risks of skiing, “it in no way suggests that skiers
mav be lHable in like circumstances.” Id. at *25. Instead, the legislative enactment was
ceared towards ski area operators, as they are the parties that injured skiers commonly
sue to recover compensation for their injuries. Id. The court noted that the New
Hampshire legislature made a policy decision to promote tourism and the state’s ski
economy by enacting the statute, but did not intend to allow skiers injured by an
inherent risk of skiing (that they assumed as a matter of law) to sue other skiers but bar
them in those circumstances from suing the ski area operator, Id. at *26. Thus, the
Fontaine court concluded, the Act “protects skiers from liability for negligence with
respect to injuries .to another skier resulting from the inherent risks of skiing,
notwithstanding the absence in the statute of an express immunity provision for
individual skiers.” Id. Rather, the Act was intended to “codify skiers’ responsibilities
to try to enhance skier safety while at the same time retaining the doctrine of primary
assumption of the risk to limit the liability of skiers should injury caused by inherent
risks of skiing occur.” Id. at *27.

The holding in the .FOIIt&l'ﬂE case strongly supports the argument here that the
provisions outlined in R.C. Chapter 4169 are simply part of a larger legislative effort to
increase skier safety while limiting ski area operator liability. Fontaine alsoillustrates
that courts should look to the policy underpinnings of the entire legislation in order to

analyze this issue, rather than analyze the statutory provisions piecemeal as the Ninth

Appellate District did here.
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In dicta, the Fontaine court noted the relative dearth of case law addressing the

issue of the duty that one skier owes to another, stating:
Neither the parties to this case nor this Court have been able to locate any New

Hampshire authority discussing the duty that one skier owes to another skier
during recreational skiing. Surprisingly, there appear to be no reported New

mllild LRl s e A

Hampshire cases where one skier has sued another skier for personal injury.

Query whether the dearth of New Hampshire authority involving a suit by one

skier against another skier - in a state replete with ski resorts and presumably

with a documented history of skier collisions at such resorts - itself suggest a

generally accepted view that, in the ordinary case, a skier has no liability for

colliding with and causing injury to another skier?
Id. at *17 n.4.

As part of the statutory scheme in R.C. Chapter 4169, the law in Ohio should
recognize that collisions with other skiers are an inherent and ordinary risk assumed
by recreational skiers and snowboarders for which there can be no recovery for injuries
sustained as a result of the collision, absent evidence of recklessness or intentional
conduct. That is the rule is our sister jurisdictions, like New York.” See, e.g., Gern v.
Basta, 26 A.D.3d 807, 808, 809 N.Y.S.2d 724 (N.Y.App.Ct., 2006); Farone v. Hunter
Mountain Ski Bowl, Inc., 51 A.D.3d 601, 602, 859 N.Y.5.2d 64 (N.Y.App.Ct. 2008). That
should be true under the common law of Ohio and R.C. §4169.08(A)(1) despite the fact
that such collisions between skiers are not included in the statute, should that statutory

provision even apply here — as Plaintiffs-Appellees contend and the court of appeals

held — to conduct and activities between skiers. If the rule were to be as the Ninth

“The purpose of the New York skier safety act “is to establish a code of conduct for
downhill skiers and ski area operators to minimize the risk of injury to persons engaged in the
sport of downhill skiing and to promote safety in the downhill ski industry.” N.Y. Gen. Oblig.
§ 18-101. Comparable to Ohio’s statute, the New York skier safety statute provides that skiers
have the duty to ski within the limits of their ability, to remain in control of speed and course,
and continues that a skier is not to “overtake another skier in such a manner as to cause contact
with the skier being overtaken. ...” N.Y. Gen. Oblig. § 18-105.
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Appellate District has held in regard to skiing and snowboarding, the law of Ohio will
frustrate the rationale for the sport and recreational activity rule, which seeks a
“balance between encouraging vigorous and free participation in recreational or sports
e safety of the players,” Marchetti, 53 Ohio St.3d at 99, and
“might well stifle the rewards of athletic competition.” Thompson, 53 Ohio St.3d at 104.
Proposition of Law No. II: Revised Code Chapter 4169 and the

“responsibilities” of skiers listed in R.C. §4169.08(C) do not create legal duties
owed between skiers and snowboarders which give rise to negligence per se.

Here, the two judges in the majority on the court of appeals held that the provisions
of RC Chapter 4169 apply to collisions and accidents between skiers. (App.Op. at 713,
Apx. pp. A8-A9) The majority opinion reasoned that the violation of those
“responsibilities” of skiers listed in R.C. §4169.08(C) could give rise to negligence per se
which could overcome the common law sport and recreational activity rule. (App. Op.
at 917, Apx. p. A10) However, before a violation of a statutory provision can give rise
to negligence per se, the statutory duty must be owed to the person seeking application
of the statute. See, Scheetz v. Kentwood, Inc., 152 Ohio App.3d 20, 2003-0Ohio-1209, at
Y11 (11th Dist.); Debie v. Cochran Pharmacy-Berwick, Inc., 11 Ohio St.2d 38, 41-42
(1967).

A. Ohio’s Ski Safety Statute is Ambiguous.

The majority opinion acknowledges an ambiguity in R.C. §4169.08(C)(1) and (2)
because “the statute does not specifically state to whom these responsibilities are owed
* % *” (App. Op. at §13, Apx. p. A8). But the appellate court’s decision proceeds to
construe and interpret R.C. §4169.08(C) and 4169.09 in a way that fails to take into

account the legislative purpose for enacting R.C. Chapter 4169 and is in derogation of

17



the common law sport and recreational activity rule. The Ninth Appellate District has
announced an aberrational rule governing those Brcad ski-activities covered by the
statute, see, R.C. §4169.01(A), that counters the basic tort law principal that for a
duct, the violation of which may serve as negligence

statute to create a standard of con

per se or even evidence of negligence, the injured person must be a member of the class
that the rule was designed and intended to protect.

As noted by the Ninth Appellate District, the statute is ambiguous. When a statute
is ambiguous, the court, in determining the intention of the legislature, may consider
“It]he circumstances under which the statute was enacted.” R.C. § 1.49(B). Also taken
in to account is thé legislative history. R.C. § 1.49(C).

B. The Circumstances and Legislative History Behind Ski Safety Statutes like

R.C. Chapter 4169 Reflect an Intent to Protect Ski Operators from
Liability. Not to Give Rise to Statutory Civil Liability of Qther Skiers.

The ambiguity recognized by the Ninth Appellate District opens the door to
consideration of the legislative history behind Chapter 4169 and skier safety statutes,
which, as discussed more fﬁlly below, support the argument that Ohio’s statutes were
meant to limit ski area operator’s liability rather than establish statutory duties
between skiers.

Modern ski safety statutes were enacted largely in response to the Vermont
Supreme Court’s decision in Sunday v. Stratton Corp., 390 A.2d 398 (Vt. 1978). In that
case, the plaintiffs skis became entangled in a small bush that was concealed by loose
snow. The plaintiff fell off the edge of the trail, struck a boulder, and was rendered a
quadriplegic. A jury awarded the plaintiff $1.5 million in damages, which was affirmed

by Vermont’s high court. The Vermont Supreme Court found that because the
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defendant ski area was aware of the underbrush, it “had an absolute duty to properly
maintain its novice slopes free of known hidden dangers.” Feldman & Stein, Assuming
the Risk: Tort Law, Policy, and Politics on the Slippery Slopes, 59 DePaul L.Rev. 259,
275 (2010), ci

Following the Sunday decision, lobbyists and representatives of ski area operators
petitioned for a legislative change regarding ski tort liability. Bulliegh, The Slippery
Slope of Ski Tort Reform: Will the Judiciary Uphold Legislative Intent? - Jagger v.
Mohawlk Mountain Ski Area, Inc., 29 Okla.L.Rev, 155, 161 (2006). “Insurers and ski
mountain owners and operators reacted to the Sunday decision with unmitigated panic,
predicting that an avalanche of undefendable lawsuits would quickly follow.” Feldman,
supra; at 275. Just three weeks after the lower court’s decision in Sunday, the National
Ski Areas Association (“NSAA”) circulated a model Ski Ai'ea Safety and Liability Act,
designed to aid states in drafting proposed legislation for their ski resort members. Id.
at 277. According to a NSAA representative, the proposed statute was meant to place
prohibitions on passengers and skiers that would help to alleviate the strict liability
ihterpretation that is increasingly being adopted by the courts. Id.

Within a few years, most states with a vibrant ski industry had passed legislation
that precluded liability to skiers for the assumed risks of skiing. Id. at 278. As of 2010,
“41] but three states with a significant ski industry have adopted a form of ski safety
legislation that in some way limits the liability of ski area operators in ski cases.” Id.
While the statutes take different forms, they share that common goal. Id.

The legislative intent underlying enactment of the ski safety acts strengthens the

argument that negligence per se liability is not the appropriate standard. The foregoing
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makes clear that the class of persons that ski safety acts sought to protect was the ski
area operators, not the individual skiers. The purpose of these statutes was to
legislatively establish that skiers assume the inherent risks of skiing as part of a
legislative effort to minimize potentially erippling liability exposure for a key industry
in the economy of many states, like Ohio.

C. Case Law From Other Jurisdictions Hold that Ski Safety Statutes Do Not
Create Statutory Liability for Skiers.

There are cases from other jurisdictions which have addressed the issue 6f a skier's
liability for injuries proximately caused by a collision with another skier on a ski-slope.
A New York appellate court analyzed whether a Massachusetts Ski Safety Act imposed
a statutory duty upon skiers to avoid collisions with other skiers on the mountain.
Wolfson v. Glass, 301 AD.2d 843, 754 N.Y.S.2d 82 (N.Y.App.Div. 2003). The
| Massachusetts Ski Safety Act contains statutory language somewhat similar to R.C. §§
4169.08(C) and 4169.09. In part, it provides that “[nlo skier shall . . . engage in any type
of conduct which maj injure another person” and that “ [a] skier shall maintain control
of his speed and course at all times. . ..” Mass. Gen. Laws ch. 143, § 710. But unlike
Ohio’s statute, the Massachusetts statute continues: “A skier skiing downbhill shall have
the duty to avoid any collision with any other skier, person or object on the hill below
him, and, except as otherwise provided in this chapter, the responsibility for collisions
by any skier with any other skier or person shall be solely that of the skier or person
involved and not that of the operator.” Id.

In Wolfson, the plaintiff was injured while night skiing down a slope at a

Massachusetts resort when she collided with the defendant snowboarder. Id. at 843.
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The plaintiff sued the defendant, alleging that the defendant was negligent and violated
the Massachusetts Ski Safety Act. Id. At the close of trial, the plaintiff moved for a
directed verdict based on the defendant’s violation of the statutory duty to avoid
other skiers. Id. at 844. In addressing whether the trial court properly
denied the motion, the appellate court framed the issue as “whether the Massachusetts
Ski Safety Act imposes a statutory duty upon gkiers to avoid collisions with other skiers
such that a collision with another skier constitutes negligence per se.” Id.

Finding that the trial court properly denied the plaintiffs motion for a directed
verdict, the Wolfson court pointed out that the determination of whether a statute
imposes a statutory standard of care hinges on whether the legislation’s underlying
policy is the protection of a certain class of individuals and whether the judicial
recognition of a statutory standard will further that policy of protection. 1d. Rejecting
the plaintiffs argument that §710 imposed statutory duties among fellow skiers, the
court stated:

The Massachusetts Supreme Judicial Court has repeatedly noted that the

purpose of this statute was to limit the liability of ski area operators for injuries

to skiers. We see nothing in the statute, or in the interpretation of this statute

by Massachusetts courts, suggesting that the Massachusetts Legislature

intended to depart from traditional negligence principles and instead impose a

new statutory duty upon skiers such that a collision with another skier

constitutes negligence per se.
Id. at 844-45 (internal citations deleted).

Instead, the New York court declared that whatever liability there might be between

skiers or snowboarders for a collision on the ski-slopes would have to be based upon

common law principles, not the statute. Id. at 845. While the Wolfson court did not

explicitly adopt or apply the recreational activity rule, the court ruled that statutory
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language similar to Ohio’s did not provide for a negligence per se standard, but rather
evinced an intent by the Massachusetts legislature to incorporate a common law

standard.

D. The Law in Qhio Should Construe R.C. Chapter 4169 Consistent With an
Intent Not to Create Statutory Duty for Skiers.

Both Judge Carr, in her dissenting opinion, (App. Op. at §920-24 (Carr, J. dissent),
Apx. pp. A11-A14), and Judge Burnham Unruh, in her summary judgment opinion,
(Trial Ct. Op. at pp. 7-9, Apx. pp. A21-A23), provide a thorough, legally sound and well-
reasoned explanation of why the provisions of R.C. Chapter 4169 — and in particular
R.C. §§4169.08(C) and 4169.09 — do not apply between skiers, but instead govern only
the relationship between ski area operators and skiers, As Judge Carr aptly noted, R.C.
Chapter 4169 expressly applies only to “skiers” at “ski areas,” as those terms are defined
in R.C. §4169.01(A) and (D), and she correctly concludes that “[ilf the legislature had
intended to enact specific tort duties between skiers, I believe that it would have
imposed those duties on all participants in the sport, regardless of where they ski.”
(App. Op. at 24 (Carr, J. dissent), Apx. p. A14) The law in Ohio should follow the
opinions of Judges Carr and Burnham Unruh.

Proposition of Law No. III: The Common Law Sport and Recreational Activity

Rule Is the Legal Standard Which Governs a Skier’s Liability for an Injury to

Another Skier Resulting from an Accidental Collision on a Ski Slope. R.C.

§4169.09 Does Not Abrogate the Common Law Requirement to Prove
Intentional Conduct or Recklessness Before Liability Will Be Imposed.

A. R.C. §4169.09 Must Be Construed in Accordance with the Common Law
When it Was Enacted.

When R.C. Chapter 4169 — including R.C. §4169.09 ~ was enacted in 1981, the

established common law in Ohio recognized that the doctrine of primary assumption of
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the risk applied to persons involved in sporting events, which dates back more than 85
years. Anderson, 6 Ohio St.3d at 114, citing Cincinnati Base Ball Club Co. v. Eno, 112
Ohio St. 175, 180-181 (1925). The General Assembly’s intent in enacting R.C. Chapter

4169 was consistent with this common law rule: skiers should primarily assume the
risk of skiing. See, Stone, 135 Ohio App.3d at 545, citing Anderson, 6 Ohio St.3d at 114.

When RC § 4169.09 was amended in 2005, along with other provisions of R.C.
Chapter 4169, this Court’s decisions in Marchetti, Thompson, and Gentry had all been
decided. At that time, the common law of this state clearly barred recovery by a
participant in a sport or recreational activity for any injury unless it could be shown that
the other participant’s actions were either reckless or intentional.

As already established, R.C. §4169.09 is ambiguous. (App. Op. at 123 (Carr, J.,
dissent), Apx.p. A13). In Ohio, ambiguous statutes are construed in light of the common
laﬁ existing at the time of the statute’s enactment. R.C.§1.49(D). Statutes are not read |
or interpreted in abrogation of the common law. Rather, “[sltatutes are to be read and
construed in the light of and with reference to the rules and principles of the common
law in force at the time of their enactment, and in giving construction to a statute the
legislature will not be presumed or held, to have intended a repeal of the settled rules
of the common law unless the language employed by 1t clearly expresses or imports such
intention.” (Emphasis sic.) Bresnik v. Be ulah Park Ltd. Partnership, Inc., 67 Ohio St.3d

302, 304 (1993), quoting State ex rel Morris v. Sullivan, 81 Ohio St. 79 (1909),

paragraph three of the syllabus.
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B. R.C.§4169.09 Does Not Abrogate the Common Law Sportand Recreational
Activity Rule Announced in Marchettiv. Kalish. Thompson v. McNeill, and

Gentry v. Craycraft.

The General Assembly clearly understood this principle when it enacted R.C.
Chapter 4169. When defining the relationship and liahility between a ski area operator
and skier, the General Assembly expressly stated that it was abrogating the common
law principles governing premises Owners and business invitees. See, R.C.
§4169.08(B)(“The legal responsibilities of a ski area operator to a skier with respect to
any injury ,.death, or loss to person or property resulting in any way from an inherent
risk of tile gport shall not be those of the common law duty of premises owners to
business invitees.”) There is no comparable expression by the General Assembly
anywhere in R.C. Chapter 4169 that R.C. §4169.09 was intended to abrogate the
common law sport and recreational activity rule set forth in this Court’s opinions in
Marchetti, Thompson, and Gentry.

Even should a skier have liability to another skier pursuant to R.C. §4169.09, that
liability must be predicated upon a finding of either recklessness or intentional conduct
as required by the common law rule in Marchettr, Thompson, and Gentry."" See, e.g.,
Cheong, 16 Cal. 4th at 1068-1069. Instead of relying upon R.C. §4169.09, the trial
court did apply the common law standard. (Trial Ct. Op. at pp. 9-14, Apx. pp; A23-A28)
While the court of appeals found that “the premise of the trial court’s conclusion is

faulty,” (App. Op. at 117, Apx. p. A10), the trial court’s reliance upon the common law

 10The issue in this case is distinguishable from Robinson v. Bates, 112 Ohio St.3d 17,
2006-Ohio-6362. In Robinson, the statutory and common law standard for liability of a landlord
were one and the same: negligence. The common law reckless/intentional standard was the
established rule when R.C. §4169.09 was enacted, and it should be the heightened standard that
applies here.
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standard was in fact correct. There was no need to remand the case for the trial court
to “consider the interplay of R.C. Chapter 4169 and the common law.” (App. Op. at 17,

Apx. p. A10).

C. Without Evidence of Reckless or Intentional Conduct, There is No

h ¥ AUAL

Liability for a Collision Between a Skier and Snowboarder.

In order for one to act recklessly, the person must perform “an act or intentionally
fails to do an act which it is his duty to the other to do, knowing or having reason to
know of facts which would lead a reasonable man to realize, not only that his conduct
creates an unreasonable risk éf physical harm to another, but also that such risk is
substantially greater than that which is necessary to make his conduct negligent.”
Marchetti, 53 Ohio St.3d at 96, footnote 2, quoting Restatement (Second) of Torts (1965),
587, .Sect'ion 500; Thompson, 53 Ohio St.3d at 104-105. Applying that standard in
Marchetti, the Court held that summary judgment for the defendant was apioropriate
because the plaintiffs own testimony demonstrated that the defendant did not act either
recklessly or intentionally. Marchetts, 53 Ohio St.3d at 110.

Here, the court of appeals found that a question of fact exists as to whether David
Ish was reckless, not based upon the legal standard articulated in Marchetti and
Thompson, but rather because the two witnesses to the collision, Plaintiff-Appellee
Eugene Horvath and David Ish’s brother Tyler Ish, “each described a slightly different
version of events during their depositions.” (App. Op. at Y18, Apx. p. A10). This
observation of “slightly different versions of events” does not establish that David Ish
was reckless or intentional. It ignores the articulated basis for the trial court’s finding

no evidence of recklessness, which was based upon the testimony of Angel Horvath's
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companion and future husband, Eugene Horvath. (Trial Ct. Op. at 13, Apx. p. A27)

If one skier engages in reckless, intentional or other risk enhancing wrongdoing,
then the plaintiff should be able to pursue a claim. See, e.g., Gern, supra; Farone,
supra; Martin v. Fiutko, 27 A.D.3d 1130, 811 N.Y.S.2d 250 (N.Y.App.Ct. 2006). But
without such recklessness or intentional conduct, there should be no liability. Because
there was no reckless or intentional conduct by David Ish, summary judgment was
appropriately granted by the trial court. Confounding the issue, the court of appeals
remanded the case to the trial court but then, with little discussion or analysis,
foreclosed the issue in the very next paragraph of the opinion based upon deposition
testimony reﬂeéting “a slightly different version of the events.” (App. Op. at 118, Apx.
p. A10) But neither “version” established facts that could be constfued to amount to
recklessness. Eugene Horvath “did not perceive any problem” regarding the way Dawvid
Ish was snowboarding “until the impact” with Angel Horvath. (Supp. p. 83 - E. Horvath
Tr. at 40) However, the happening of an injury causing event does not mean that
someone is liable. This Court has long adhered to the view that:

Not every accident that occurs gives rise to a cause of action upon which the

party injured may recover damages from some one. Thousands of accidents

occur every day for which no one is liable in damages, and often no one is to
blame, not even the ones who are injured.
S.S. Kresge Co. v. Fader, 116 Ohio St. 718, 724 (1927). Yet, when an injury occurs,
“[t]he first reaction, quite naturally, may be to cast about for fault or some explanation
of why the tragedy occurred.” Elliott v. Nagy, 22 Ohio St.3d 58, 61 (1986). Because of

this, Ohio’s courts are careful to observe that liability is never presumed, not even when

the standard is one of simple negligence. See, Wise v. Timmons, 64 Ohio St.3d 113, 116

26



(1992).
This Court should adopt this Third Proposition of Law to clarify that the liability
for injuries sustained in a collision during recreational skiing must be based upon

rocklessness or intentional conduct. See, Marchetts, 53 Ohio St.3d at 99-100 (“Before

a party may proceed with a cause of action involving injury resulting from a recreational
or sports activity, reckless or intentional conduct must exist.”) That degree of conduct

did not occur here.

IV.
CONCLUSION

WHEREFORE, Appellants David A. Ish, and Annette M. Ish and David S. Ish as
Parents .and Next Friends of David A. Ish respectfully request and move the Supreme
Court of Ohio to adopt the propositions of law suggested herein and, in doing so, reverse
the judgment of the Ninth District Court of Appealo and enter final judgment in favor

of Appellants as a matter of law.
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STATE OF OHIO ) L M. HORRIGANFHE COURT OF APPEALS
| )s70( } NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT ) 1Y TE A TS
SUMMIT COUN
ANGEL L. HORVATH, etal. S ERK OF G DU%@' No. 2§442
Appellants
v, APPEAL FROM JUDGMENT
ENTERED IN THE
DAVID ISH, et al. COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
Appellees CASENo.  CV 2009 03 1831

DECISION AND JOURNAL ENTRY

Dated: May 11, 2011

BELFANCE, Judge.

{1} Appellants, Angel and Eugene Horvath, appeal the summary judgment ruling
granted in favor of Appellees, David Ish, and his parents, Annette and David Ish, by the Summit
County Court of Common Pleas. We reverse.

| . BACKGROUND

{92} On March 6, 2007, Angel Horvath was skiing at Boston Mills Ski Resort with her
husband, Bugene Horvath. Fourteen-year-old David Ish was also at Boston Mills, snowboarding
with his brother and cousins. While Angel was skiing down one of the hills at the resort, David
éut across the hill from the snowboarding area. In doing so, he collided with Angel from behind.
Angel suffered serious, permanent injuries as a result of the collision. |

{ﬁ]ﬁi} The Horvaths filed a complaint against David and his parents alleging that David
acted negligently, carelessly, recklessly, wiltfully and wantonly, causing him to collide with

Angel. The Horvaths also named Boston Mills Ski Resort, Inc. and Peak Resorts, Inc. in a
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subsequent amended complaint. Boston Mills and Peak Resorts were dismissed after the trial
court granted their motion for judgment on the pleadings.

{44} On April 19, 2010, the Ishes filed a motion for summary judgment. In support of
the motion, the Ishes argued that Angel assumed the risk of colliding with another skier, that the
danger of such a collision was open and obvious, and that the Revised Code does not create 2
statutory duty between skiers. The Horvaths opposed the motion, but the trial court granted the
motion on May 18, 2010.

{95} The Horvaths have appealed the trial court’s decision, assigning two errors for our
review.

STANDARD OF REVIEW

{46} This Court reviews a trial court’s ruling on a motion for summary judgment de
novo andl applies the same standard as the trial court. Chuparkoff v. Farmers Ins. of Columbus,
Inc., 9th Dist. No. 22712, 2006-Ohio-3281, at 912. Pursuant to Civ.R. 56(C), summary
judgment is appropriate when: “(1) no genuine issue as to any material fact remains to be
litigated, (2) the moving party is entitled to judgment as a matter of law, and (3) it appears from
the evidence that reasonable minds can come to but one conclusion, and viewing such evidence
most strongly in favor of the nonmoving party, that conclusion is adverse to the party against
whom the motion for summary judgment is made.” State ex rel. Zimmerman v. Tompkins
(1996), 75 Ohio St.3d 447, 448.

{473 The moving party has the burden of demonstrating that no genuine issues of
material fact exist. Dresher v. Burt (1996), 75 Ohio St.3d 280, 292. The burden then shifts to
the nonmoving party to provide evidence showing that a genuine issue of material fact does

exist. Id. at 293. Pursuant to Civ.R. 56(E), the nonmoving party may not simply rest on the
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allegations of its pleadings; it rm;st provide the court with evidentiary material, such as
affidavits, written admissions, and/or answers to interrogatories, to demonstrate a genuine
dispute of fact to be tried. See, also, Henlkde v. Henkle (1991), 75 Ohio App.3d 732, 735.
ASSIGNMENTS OF ERROR
Assignment of Error 1
“The Trial Court erred in granting summary judgment in favor of Appellees Ish

when it concluded that Revised Code Chapter 4169 did not apply to causes of
action between skiers.”

{8} In their first assignment of error, the Horvaths argue that R.C. 4169.08(C)
imposes duties upon skiers owed to other skiers, and that David violated these duties, thereby
making him liable to the Horvaths for the injuries caused to Angel. The Ishes counter that the
stafute does ﬁot jmpose duties between skiers rather, the duties described in R.C. 4169.08 are
owed By a skier to a ski area operator.

{99} We begin by noting that even though David was snowboarding, he fits within the
definition of skier provided by the statute. See R.C. 4169.01(A) (“‘Skier’” means any person who
is using the facilities of a ski area * * * for the purpose.of skiing, which includes, without
limitation, sliding or jumping on snow or ice on skis, a snowboard, sled, tube, snowbike,
toboggan, or any other device.”).

{910} R.C. 4169.08 is entitled “Skiing inherently hazardous; limitation of Hability;
duties of operator” and appears in the R.C. Chapter governing skiing safety, Subsection (A)
recognizes that ékiing is an inherently dangerous activity and that a skier assumes the risk and
liability of injury and damage that arises from the inherent dangers of skiing. R.C. 4169.08(A).
The legislature has included a non-exhaustive list of some of the inherent risks associated with

skiing, however, collisions with other skiers is not one of the risks specifically enumerated. See
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4

id. Further, R.C. 4169.08(A) relieves a ski area operator from liability so long as the ski area
operator complies with applicable statutes. R.C. 4169.08(B) outlines the “legal responsibilities
of a ski area operator to a skier.” R.C. 4169.08(B). Finally, R.C. 4169.08(C) lists a skier’s
responsibilities:

A skier shall have the following responsibilitics:

“(1) To know the range of the skier’s ability to negotiate any slope or trail or to

use any passenger tramway that is associated with a slope or trail, to ski within the

limits of the skier’s ability, to ski only on designated slopes and trails, to maintain

control of speed and course at all times while skiing, to heed all posted warnings,
and to not cross the track of a passenger tramway except at a designated area;

“(2) To refrain from acting in a manner that may cause or contribute to the injury
of another person, to refrain from causing collision with any person or object
while skiing, and to not place any objectin a ski area that may cause another skier
or a passenger to fall;

suk ¥ ok 7
In addition, R.C. 4169.09 states that “{a] * * * gkier is liable for injury, death, or loss to person or
property caused by the * * * skier’s failure to fulfill any of the responsibilities required by this
chapter.”

{911} No Ohio courts have interpreted the above statutes as creating a statutory cause of
action as between skiers. Nor have any courts in this state held that the responsibilities
enumerated in R.C. 4169.08(C) are owed to ski area operators, but not to skiers, as the Ishes have
suggested. Thus, the interpretation of this statute is a matter of first impression. If the language
of the statute is unambiguous, we must apply the clear meaning of the words used according to
the rules of grammar and common usage. Roxane Laboratories, Inc. v. Tracy (1996), 75 Ohio
St.3d 125, 127; R.C. 1.42. If, however, the language is ambiguous, susceptible to more than one
reasonable interpretation, we may interpret the‘meaning of the statute. State v. Myers, th Dist.

Nos. 3260-M, 3261-M, 2002-Ohio-3195, at 15.
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{412} Here, the trial court found that based on the language of the statute, R.C. 4169.08
was inapplicable to collisions between skiers. In examining the plain language of the statute, we

find that the trial court erred in its determination.

<]

{913} R.C. 4169.08 begins by identifying the risks of skiing a skier expressly assume
A collision with another skier is not a risk the legislature chose to specifically identify. R.C.
4169.08(A)(1). Next, the section describes situations in which a ski area operator is not liable
for property loss, injury, or death and outlines the legal responsibilities of the operator to the
skier. See R.C. 4169,08(A)(2), (3), (BX1)-(5). In light of the language used, these portions of
the statute are intended to protect the ski area operator from liability. See, generally,
Otterbacher v. Brandywine Ski Center, Inc. (May 23, 1990), 9th Dist. No. 14269, at *4, Finally,
R C. 4169, OS(C) defines the resp0n31b111tzes of a skier. It requlres a skier “to maintain control of

speed and course at all times[,]” “[t]o refrain from acting in a manner that may cause of

~ contribute to the injury of another person, {and] to refrain from causing collision with any

person[.]” R.C. 4169.08(C)(1)-(2). Although the statute does not specifically state to whom
these responsibilities are owed, a logical conclusion to be drawn from the plain language of the
statute would be that if the skier has a duty to refrain from colliding with another person, that
duty would be owed to that other person; thus, in this case David owed a duty to Angel, and to
any other person he would encounter while skiing, to refrain from colliding with the other
person. This conclusion is further supported by the next section of the statute which directly
states that “[a] * * * skier is liable for injury, death, or loss to person or property caused by the *

* * gkier’s failure to fulfill any of the responsibilities required by this chapter.” R.C. 4169.09.

- By reading R.C. 4169.08(C) in conjunction with R.C. 4169.09, it is evident that the legislature
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intended that skiers would be liable for injuries caused to others while skiing. Thus, the statutes
apply to accidents between skiers.

{§14} In the trial court, the parties’ primary focus was whether R.C. Chapter 4169 was
applicable to accidents between skiers. In conjunction with the Horvaths’ argument that the
statutes applied, they argued that a skier’s violation of his statutory duties led to a finding of
negligence per se. Because the trial court found that a skier’s statutory duties were not owed to
other skiers, the court did not reach the question of whether David violated any of the
responsibilities described in R.C. 4169.08(C) and, if so, whether any such violation invoked the
doctrine of negligence per se. See, .8, Eisenhuth v. Moneyhon (1954), 161 Ohio St. 367, at
paragraphs two through three of the syllabus; Butler v. Rejon (Feb. 2, 2000), 9th Dist. No. 19699,
at *3 (explaining the doctrine of negligence per se). Accordingly, we do not decide for the first
time on appeal whether negligence per s¢ applies to the Horvaths® claims. On remand, the trial
court shall determine those issues.

{915} Because the trial court erred when it concluded that R.C. 4169.08 ¢t seq., did not
pertain to actions between skiers, the Horvaths® first assignment of error is sustained.

Assignment of Error I
“The Trial Court erred in granting summary judgment in favor of Appellees Ish
. because there is a genuine issue of material fact as to whether the conduct of

Appellee David Ish was reckless when the evidence is construed most strongly in
favor of Appellants.”

{916} Upon concluding that R.C. Chapter 4169 did not govern the Horvaths’ action
against the. Ishes, the trial court determined that Ohio common law applied. The trial court
further concluded that because Angel and David were both participants in a recreational activity,
they each assumed the risks ordinarily associated with that activity, thus, Angel could only

recover for her injuries if David’s actions were reckless or intentional.
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{917} As Qutlined in our discussion of the first assignment of error, because R.C.
Chapter 4169 applies, the premise of the trial court’s conclusion is faulty. On remand, the trial
court must consider the interplay of R.C. Chapter 4169 and the common law. In other words, if
violation of the statutory duties of skiers gives rise to negligence per se; does that supplant the
common law with respect to assumption of the risk in recreational activities? Because these
issues were not explored in the trial court, this Court will not undertake them on appeal. Thus,
we do not reach the merits of the second assignment of error.

{718} Assuming without deciding that the Horvaths may only recover if David was
acting in a reckless manner, a question of fact exists as to whether David was reckless. Eugene
Horvath and Tylér Ish both witnessed the collision that resulted in Angel’s injuries, however,

cach described a slightly different version of the events during their depositions. Moreover,

 pursuant to the summary judgment standard, the facts must be construed in favor of the non-

movant, here, the Horvaths. See Tompkins, 75 Ohio St.3d at 448. For these reasons, summary
judgment may not be appropriate regardless of the trial court’s findings concerning negligence
per se.
CONCLUSION

{919} The trial court erroneously granted summary judgment in favor of the Appellees,
David Ish, and his parents, Annette and David Ish. The judgment of the Summit County Court
of Common Pleas is reversed and the matter is remanded for proceedings consistent with this
opinion.

Judgment reversed,
and cause remanded.
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There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is
instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellees. %

FVEV_BELEANCE—""
FOR THE COURT
DICKINSON, P. J.
CONCURS
CARR, 1.

DISSENTS. SAYING:

{420} 1 respectfuily dissent because 1 disagree with the majority’s conclusion that R.C.
4169.08(C) establishes a statutory duty of care between skiers. This provision should be
construed within the context of the overall framework of R.C. Chapter 4169 and the legislature’s

intent in codifying specific “responsibilities” of a skier. See Shroades v. Rental Homes, Inc.

(1981), 68 Ohio St.2d 20, 2426 (focusing on the intent of the general assembly in enacting the
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entire Chapter 5321 to determine whether R.C. 5321.04 created a civil standard of care by a

landlord to a ténant).

{921} The Ohio General Assembly enacted R.C. 4169.01 through 4169.10 and R.C.
4169.99 in 1980, as part of a comprehensive statutory scﬁeme similar to others around the
country. Responding to the decision of the Vermont Supreme Court in Sunday v. Stratton Corp.
(1978), 390 A.2d 398, in which it upheld a $1.5 million damage award in favor of a skier injured
at a ski area, many states enacted similar statutes “to limit liability of ski area operators and
thereby preserve the economic benefit reaped by the states from the ski industry.” McCafferty,

Skiers Find the “Fall Line” in Challenging the Constitutionality of Modern Ski Legislation

(1991), 1 Seton Hall J. Sport L. 269. Although most are identified as ski safety statutes, as

observed by the Supreme Court of Connecticut, the spec1ﬁc intention of the legislation was to
“preclude ski area operator liability for injuries arising out of inherent risks of the sport, while at
the same time allowing claims sounding in negligence arising out of the risks that are
preventable by the ski area operator.” Jagger v. Mohawk Mountain Ski Area, Inc. (2004), 849
A.2d 813, 825.
{§22} This intent i:; evident in R.C. Chapter 4169. In R.C. 4169.08(A)(1), the General
Assembly explicitly “recognizes that skiing as a recreational sport is hazardous to skiers
regardless of all feasible safety measures that can be taken. It further recognizes that a skier
| expressly assumes the risk of and legal responsibility for injury, death, or loss to person or
property that results from the inherent risks of skiing[.]” The statute sets forth a lengthy, but
nonexhaustive, list of certain specific risks-that are inherent in skiing that skiers expressly
assume. R.C. 4169.08(B) then enumerates specific “legal responsibilities of a ski area operator

to a skier with respect to any injury, death, or loss to person or property” and, if the operator fails
I p P y P
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to comply with those responsibilities, it will be subject to liability for skiers’ resulting injuries.
In turn, subsection (C) sets forth certain reciprocal responsibilities that skiers owe to the ski area
operator to keep the area safe by protecting themselves and others. Although the responsibilities
include maintaining control of speed and course and refraining from causing a colli
another person while skiing, I do not believe that this language was intended to create a specific
standard of care owed by one skier to another. See R.C. 4169.08(CX1) and (2).

{923} Reading the language of R.C. 4169.08 along with R.C. 4169.09 does not defeat
such a construction. R.C. 4169.09 provides, in relevant part, that a “skier is liable for injury,
death, or loss to person or property caused by the #%% gkier’s failure to fulfill any of the
responsibilities required By this chapter.” Although the majority construes this language as
imposing civil liability on a skier who causes another skier’s injury by failing to comply with
R.C. 4169.08(C), this language c.an also be construed to mean that a skier is liable for her own
injuries if she fails to comply with her responsibilities to the ski area operator under R.C.
4169.08(C). Given the ambiguity, I would apply the latter construction of R.C. 4169.09 in
keeping with the intentibn of this legislation to define the parameters of liability on the part of
the ski area operator, not to codify a new standard of care for those who participate in the sport
of skiing. See R.C. 1.49(A) and (B).

{424} Moreover, R.C. Chapter 4169 applies only to those who ski at ski areas, as the
term “skier” is defined to include only those who use the “facilities of a ski area,” not those who
ski elsewhere. R.C. 4169.01(A). If the goal of R.C. Chapter 4169 was to create new standards
of care between those who participate in the sport of skiing, the legislature could have defined
the term “skier” more broadly to include those who ski at public parks, private slopes, and on

other property that does not qualify as a ski area. The majority’s construction of R.C.
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4169.08(C) imposes specific duties between skiers, but only when they are skiing at a ski area.

See R.C. 1,49(E). If the legislature had intended to enact specific tort duties between skiers, |

believe that it would have imposed those duties on all participants in the sport, regardless of

where they ski.

{425} Therefore, I would overrule the first assignment of e

rror. | would also overrule

the second assignment of error because the Horvaths failed to oppose the motion for summary

judgment with any evidence that the collision, and Horvath’s resultin

g injuries, were the result of

any reckless or intentional misconduct by David Ish. I would affirm the trial court’s deciston to

grant summary judgment to the Ishes.

APPEARANCES:

JAMES A. SENNETT, and LAURA A. JAMES, Attorneys at Law, for Appellants.

WILLIAM M. KOVACH, Attorney at Law, for Appellees.
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HIBMAY 18 py RN

SUMMIT COUNTY
CLERK OF Conme

IN THE COURT OF COMMON PLEAS

SUMMIT COUNTY, OHIO
ANGEL L. HORVATH, et al, ) CASE NO. CV 2009 03 1831
) _
Plaintiffs, ) JUDGE BURNHAM UNRUH
)
vs. )
)
DAVID ISH, et al., ) JUDGMENT ENTRY
)
Defendants. ) (Final and Appealable)
)

| This matter comes before the Court on the Motion for Summary Judgment filed by
Defendants David S. Ish, Annette M. Ish, and David Ish (“Defendants”). The Court has
considered the Defendants’ Motion, the Brief in Opposition filed by Plaintiffs Angel and Eugene
Horvath (“Plaintiffs”), the facts of this matter, CivR. 56(C), and applicable law. Upon due
considetation, the Court GRANTS the Defendants’ Motion for Summary Judgment.

STATEMENT OF CASE AND ANALYSIS

1. Factual Background.

It is undisputed that, on or about March 6, 2007, a collision occurred between skier Angel
Horvath and snowboarder David Ish, who was a minor at the time, on the Buttermilk Hill located
at Boston Mills Ski Resort, Inc.! Plaintiff Eugene Horvath, who was uphill, witnessed the

collision. Mr. Horvath testified that he was bout 50 or 60 feet behind Angel at the time; that he

1 On April 16, 2010, the Court granted Boston Mills and Peak’s Motion for Judgment on the Pleadings.
Accordingly, there are no remaining claims in this litigation as against either Boston Mills or Peak Resorts,
Inc.
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did not see any problem with David Ish’s snowboarding prior to the collision; and that he did not
have any reason to believe that David Ish collided with Angel with the intent to harm her. See,
Depo. of E. Horvath at pages 35-36, 40, 78, 81. Angel Horvath was hit from the right rear. Mr.

1.2

Horvath was far enough away from Mrs. Horvath that she probably would not have heard him

J

i
11

i

he tried to communicate to her. Jd at pages 31-32.

Angel Horvath testified at her deposition that she did not see David Ish or anyone else
near her before the collision. See, Depo. of A. Hovath at pages 96-97. Mrs, Horvath does not
know what direction David Ish came from or what he was doing. /d. at page 98. There were
other skiers and snowboarders on the hill, but nobody was right near Mrs. Hovath. Id at page
110. Mrs. Horvath could hear noise, like playground noise, but could not hear what anyone was
saying as she headed down the slope. /d. at pages 110-111; 147-148. |

Before the date of the collision, Mrs, Horvath was aware that skiing is a hazardous
activity, Id. at page 104, Mrs. Horvath signed the disclosure forms and was aware of the
hazards. Id. at pages 104-105, Mrs. Horvath was aware that she could collide with someone
while skiing. Id. at pages 138-139.

Prior to the March 6, 2007 incident, Defendant David Ish testified that he took
snowboarding lessons ever week with his high school ski club. See, Depo. of D. Ish at page 23.
David testiﬁed_ that, since 2002, he has also taken snowboarding lessons outside of high school
and that he received the black diamond certiﬁcation, which is the highest-level certification. Id.
at pages 22-24. David Ish tcsﬁﬁed that he has never been suspended or prohibited from going on
a ski slope. Jd. at page 24. David Ish frequently went to Boston Mills. Id. at pages 7, 22.

David Ish testified that he was using a shorter snowboard on March 6, 2007. Id at pages

62-63. A shorter snowboard is lighter, easier to handle, and casier to do tricks with. /d David
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testified that, after he exited the terrain park on March 6, 2007, Plaintiff Angel Horvath caﬁe up
from behind him on his right and that the first contact he had with Angel was with his right
shoulder. 7d at pages 46, 51.

On the date of the incident, March 6, 2007, Tyler Ish was skiing at Boston Mills with his
brother, David Ish. See, Depo. of Ty. Ish at pages 7, 12. As they headed down the hill on their
last run, David Ish was first, Tyler was next, and their cousins Trina and Michael were behind.
Id at page 20. Tyler Ish was apprqximatcly 25 yards behind David Ish when he saw David slow
down and exit the terrain park. Jd at pages 24-25. The cousins were still behind him. /d. at
page 25. Tyler Ish observed the collision near the bottom of Buttermilk Hill towards the center
of the slope. Zd. at page 27.

Tyler Ish testified that he observed a skier going across the hill to the lift. Id. Tyler Ish
observed Mr, Horvath behind Mrs. Horvath and David Ish. Id at page 28. Tyler Ish testified
that, as David Ish was turning and starting to stop, a collision occurred with the skier going from
his left to right. /d at pages 30-31. Tyler testificd that there was no yelling while going down
the hill. Id at pages 35-36.

Neither Trina Ish nor Michael Ish witnessed the collision. See, Depo. of T. Ish at page
23: see also, Depo. of M. Ish at pages 21-22.

The Plgintiffs commenced the instant action on March 6, 2009. Afier leave was granted,
the Plaintiffs filed an Amended Complaint on October 21, 2009. As against David Ish and his
parents, i’laintiff Angel Horvath alleges: |

1. On March 6, 2007, Plaintiff, Angel L. Horvath, was downhill skiing
on the Buttermilk Run located at the Boston Mills Ski Resort located in Peninsula,
Ohio.
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2. As Angel L. Horvath approached the bottom of the run, Defendant,
David Ish, negligently, carelessly, willfully and wantonly operated his snowboard
in a manner that caused him to collide with Angel L. Horvath from behind.

3. David Ish failed to maintain thc proper attention while
snowboarding downhill.

4. David Ish failed to yield to Angel L. Horvath’s right-of-way as a
skier who was ahead of him and further down the hill.

3. David Ish’s actions were in violation of his duties and
responsibilities as set forth in Ohio Revised Code §4169.08(C)(2).

6. On March 6, 2007, Defendants David S. Ish and Annette M. Ish
were the parents and next friends of minor David Ish and, as such, they are

competent to defend on behalf of the minor David Ish, pursuant to Ohio Civil
Rule 17(B).

¥k k

See, Amended Complaint at {{ 1-6. Plaintiif Eugenc Horvath asserts a loss of consortium claim.
Id. at 99 15-17. In their Answer, Defendants Ish deny the material allegations of the Complaint.
See, November 16, 2009 “Joint Answer of Defendants David S. Ish, Annette M. Ish, and David
Ish to the Amended Complaint”.

Currently before the Court is the Motion for Summary Judgment filed by Defendants
David S. Ish, Annette Ish, and David Ish. The Defendants argue that they are entitled to
summary judgment on the basis that the Plaintiffs’ claims are barred by primary assumption of
the risk and the open and obvious doctrine. It is further asserted that “R.C. 4169.08 is the ski
resort operated immunity statute and does not create liability on an individual skier.” See,
Defendants’ Motion for Summary .Iudgment at page 5. The Defgndants assert:

* * * I gport and recreational activities, such as skiing, primary assumption of the

risk is based on the conduct of the Defendant, not the Plaintiff. The actions of the

Defendant must far exceed negligence to void the primary assumption of the risk

defense. Here, no facts exists that would show Ish was being reckless or that Ish

intentionally caused the collision. Plaintiff did not see Ish and did not know what
he was doing before the collision. (Angel Horvath depo. Pg. 98)., According to

Al8



COPY

Eugene, the person who actually saw the accident, Ish may have been traveling
quickly, but Bugene perceived no problem with Ish’s snowboarding before the
collision. (Eugene Horvath depo. Pgs. 40, 78). Further, Eugene stated at
deposition that he did not know of any reason 1o believe Ish collided with Plaintiff
with the intent to harm her. (Eugene Horvath depo. Pg. 81).

There is further no evidence of horseplay or rowdy activity on the pari of
David Ish. He was not trying to race the plaintiff, see how close he could pass
her, or attempt a jump or trick. David Ish, according to Eugene Horvath, looked
up and to his left, where a noise came from at the time of the collision, Such
conduct is no more than negligence at best. The complaint is thus barred by
primary assumption of the risk pursuant to Ohio law.

In addition to primary assumption of the risk, no duty is owed to the
plaintiff under the open and obvious doctrine. * * * Angel Horvath stated on
deposition, she knew of the risk and hazards of skiing. She signed exhibit A

which states, ‘I further understand that skiing/snowboarding/tubing is a hazardous
activity***.’ T EE

Further, R.C. 4169.08(C)(2) creates no duty between skiers. This is the

ski resort immunity statute, and is not applicable to an accident between skiers. *
¥ * '

See, Defendants Ish’s Motion for Summary Judgment at pages 6-7. Defendants Ish’s Motion for
Summary Judgment was filed on April 19, 2010.

On May 11, 2010, the Plaintiffs filed a Brief in Opposition to Motion for Summary
Judgment. The Plaintiffs assert in their Opposition that the defense of primary assumption of the
risk does not apply to this case and does not bar the Plaintiffs’ claims; that R.C. 4169.08(C) sets
forth statutory responsibilities of skiers and applies to this case; that Defendants Ish are liable
because the conduct of Defendant David Ish was reckless; and, that the open and obvious
doctrine does not apply to this case and does not bar the Plaintiffs’ claims. The Plaintiffs argue:

Primary assumption of the risk does not apply in this case. Uphill
snowboarders colliding from behind with downhill skiers is not an inherent risk of

the activity of skiing.

Revised Code Section §4169.08(C) imposes a specific statutory duty on

all skiers to maintain control of speed and course, to refrain from acting in a
manner that may cause injury to another persom, and to refrain from causing a
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collision with any person while skiing. The violation of these duties by defendant
David Ish is negligence per se which supports liability in favor of plaintiffs
Horvath.

Defendant David Ish’s conduct was reckless in nature, on March 6, 2007,
the date of the subject skiing collision. Snowboarding downhill at a high rate of
speed while Jooking backwards and up the hill, totally oblivious to the existence
of any skiers downhill, is clearly reckless conduct. Defendant Ish should have
known that this conduct could cause the consequences that did in fact occur.

The open and obvious doctrine argued by defendants Ish herein is clearly
inapplicable. It applies to protect landowners. Defendants Ish are not
tandowners. This doctrine does not apply and does not bar the plaintiffs’ claims
herein.

Since defendants Ish have not met their burden, under Rule 56 of the Ohio

Rules of Civil Procedure, their motion for summary judgment should be denied in

its entirety.
See, Plaintiffs’ Brief in Opposition at page 14.

2. Standard of .Revigw on Summary Judgment.

In reviewing a motion for summary judgment, the Court must consider the following: (1)
whether there is no genuine issue of material fact to be Iitigéted; (2) whether in viewing the
evidence in a light most favorable to the non-moving party it appears that reasonable minds
could come to but one conclusion; and (3) whether the moving party is entitled to judgment as a
matter of law. D:fesher v. Burt (1996), 75 Ohio St.3d 280; Wing v. Anchor Media, L.T.D. (1991),
59 Ohio St.3d 108. If the Court finds that the non-moving party fails to make a sufficient
showing on an essential element of the case with respect to which it has the burden of proof,
summary judgment is appropriate. Celotex Corp. v. Cairett (1986), 477 U.S. 317, Schremp v.
Haugh'’s Products (Nov. 19, 1997), Lorain App. No. CA 006655, unreported.

Rule 56(C) of the Ohio Rules of Civil Procedure states the following, in part, in regards

to summary judgment motions:
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Summary judgment shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, written admissions, affidavits, transcripts of the
evidence in the pending case, and written stipulations of fact, if any timely filed in
the action, show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.

3. Anaiysis,
For the sake of clarity, and not necessarily in the order in which they are presented, the
Court will address the arguments asserted in the Defendants’ Motion for Summary Judgment and

the Plaintiffs’ Opposition thereto.

a. Whether R.C. 4169.08 is applicable such that the Defendants may be
liable for negligence per se.

The Defendants argue that they are entitled to summary judgment on the basis that
Plaintiff Angel Horvath assumed the risk of injury. It is asserted that the Plaintiff assumed the
risk of injury on the ski slope and that the only way to overcome this defense is to establish that
Defendant David Ish acted recklessly or intentionally. The Defendants argue that no evidence
has been introduced to establish either reckless or intentional conduct and that, therefore, they
prevail on their assumption of the risk defense and summary judgment is appropriate.

The Plaintiffs argue that Defendant David Ish breached statutory duties under R.C.
4169.08(C)(2) and that, therefore, the Defendants are liable under negligence per se. Because
the Defendants are liable under a negligence per se theory, the Plaintiffs argue that they do not
need to establish reckless or intentional conduct. The Plaintiffs argue that Defendant David Ish
breached the duties owed under R.C. 4169.08(C).

While the Defendants argue that R.C. 4169.08 applies to ski resorts, and is not applicable
to an accident between individual skiers, the Plaintiffs argue that R.C. 4169.08 can apply to
claims between individual skiers. The Court finds that the Defendants’ argument is supported by

Ohio law as well as R.C. 4169 ef seq.
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Among other issues, R.C. Chapter 4169, titled “Ski Tramway Board” addresses the
responsibilities and duties of ski resorts. The statute addresses the establishment of the ski
tramway board (R.C. 4169.02); registration requirements (R.C. 4169.03); inspection
requirements (R.C. 4169.04); written complaints (R.C. 4169.05); emergency orders (R.C.
4169.06); responsibilities of the ski area operators and tramway passengers (R.C. 4169.07); risks
that skiers assume and the responsibilities of the ski resort operators to the skiers, and vice versa
(R.C. 4169.08); the liability of ski resort operators, tramway passengers, freestyler, competitor,
or skier (R.C. 4169.09); the operator’s liability to violators of theft (R.C. 4169.10); and penalties
(R.C. 4169.99). Every provision of R.C. 4169, including R.C. 4169.08, applies to the operator of
a ski resort.

Under R.C. 4169.08, a ski resort operator is immune from liability. R.C. 4169.08 grants
immunity to ski resorts for common law causes of .action. R.C. 4169.08(B) creates the specific
duties that exist between a ski resort and a skier. While a ski resort owes duties to its skiers,
skiers also owe duties to ski resorts under R.C. 4169.08(C). These duties include, but are not
limited to, skiing within the limits of ones own ability; skiing only on designated slopes and
trails; maintaining control of speed and course; abiding by all posted warnings; ensuring that the
skier does not cause or contribute to the injury of another person; refraining from causing
collision with any person or object while skiing; and not placing any object in a ski area that may
cause a fellow skier or a passenger to fal_t. R.C. 4169.08(C).

The Court conducted its own independent research on the issue of whether R.C. 4169 et
seq. creates a duty between skiers and whether, if a skier violates a duty under R.C. 4169 et seq.,

he/she can be held liable for a fellow skier’s injury under a negligence per se theory. The Court
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did not find any case directly addressing this issue. Further, neither the Plaintiffs nor Defendants

produced a directly relevant case.

As set forth above, every provision under R.C. 4169 applies to ski resorts. The Court
finds that this statute applies to ski resorts and
Stone v. Alpine Valley Ski Area (1999), 135 Ohio App.3d 540, 544-545 (recognizing that R.C.
4169 addresses the responsibilities of ski area operators and skiers and that the common law
duties have not been abrogated); Shaheen v. Boston Mills Ski Resort, Inc. (1992), 85 Ohio
App.3d 285, 288 (recognizing that R.C. 4169.08 was applicable where lawsuit filed by skier
against the ski resort operator; lawsuit was not a personal injury action between two skiers),

The only claims remaining in this litigation are the Plaintiffs’ claims against Defendants
Ish. There are no remaining claims against the ski resort or the ski resort operator, Accordingly,
the Court finds that R.C. 4169.08 is inapplicable and that Ohio commen law is controlling.

b, Whether Defendant David Ish acted recklessly or intentionally.

The Plaintiffs acknowledge that, when individuals engage in recreational or sport
activities, they assume the ordinary risks of the activity and cannot recover for any injury unless
it can be shown that the other participant’s actions were either “reckless” or “intentional”. See,
Plaintiffs’ Brief in Opposition at page 11, citing Marchetti v. Kalish (1990), 53 Ohio St.3d 95,
syllabus; Gentry v. Crayeraft (2004), 101 Ohio St.3d 141.

The Supreme Court of Ohio, as explained by the Plaintiffs, has defined “reckless
conduct” as follows:

“The actor’s conduct is in reckless disregard of the safety of others if he does an
act or intentionally fails to do an act which it is his duty to the other to do,
knowing or having reason to know of facts which lead a reasonable man to
realize, not only that his conduct creates an unreasonable risk of physical harm to
another, but also that such risk is substantially greater than that which is necessary
to make his conduct negligent.’
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Thompson v. McNeill (1990), 53 Ohio St.3d 102, 105, quoting Restatement (Second) of Torts
(1965), 587, Section 500,

By requiring that a tortfeasor in a recreational activity be found to have acted either
recklessly or intentionally before an injured party can recover damages, the Supreme Court of
Ohio has stated that the tortfeasor must have actually intended the consequences of his act or that
he have known, or should have known, that his conduct could cause such consequences.
Marchetti v. Kalish, supra, 53 Ohio St.3d at 100,

The incident that occurred on March 6, 2007 was very unfortunate. Although this is an

' unfortunate matter, the Court finds that summary judgment is appropriate. Absolutely no

evidence has been introduced to establish that Defendant David Ish acted recklessly or
intentionally on March 6, 2007._

In researching the und_erlying issues, the Court discovered Bentley v. Cuyahoga Falls Bd
of Ed. (1998), 126 Ohio App.3d 186. In Bentley, the Ninth District Court of Appeals affirmed
the lower court’s award of summary judgment in favor of the defendant and the lower court’s
finding that recklessness had not be established.

In Bentley, plaintiff-appellant Kristine Bentley (“Kristine™) was injured during a high
school soccer game. Kristine sustained a broken fibula and tibia after she was “slide-tackled” by
defendant-appellee Eleanor Boxler (“Ellie”). After the trial court granted Ellie’s motion for
summary judgment, Kristine appealed.

Kristine argued on appeal that there were mﬁteria] issues of fact regarding whether Eilie’s
conduct was reckless. Kristine further argued that evidence that Ellie performed an “illegal”

slide tackle and was red-carded and thrown out of the game should have been submitted to the
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A24



COPY

jury for a determination of whether reckless conduct occurred. The Ninth District Court of
appeals disagreed and held that summary judgment was properly granted.

In affirming the lower court’s award of summary judgment, the Ninth District provided in

Bentley:

* % % The Ohio Supreme Court has defined recklessness in the sporting and
recreational activity context as the following:

The actor’s conduct is in reckless disregard of the safety of others
if he does an act * * * knowing or having reason to know of facts
which would lead a reasonable man to realize, not only that his
conduct creates an unreasonable risk of physical harm to another,
but also that such risk is substantially greater than that which is
necessary to make his conduct negligent. * * * What constitutes
an unreasonable risk under the circumstances of a sporting event
must be delineated with reference to the way the particular game is
played, i.e., the rules and customs that shape the participants’ ideas
of foreseeable conduct in the course of a game.

* ok %

Kristine claims that because the referee red-carded Ellie and threw Eilie
out of the game, Kristine proferred evidence supporting the elements of reckless
conduct. Kristine argues that because Ellie violated a rule of soccer and made
contact with Kristine * * * | Kristine did not assume the risk of having her legs
knocked out from under her from a slide tackle. Kristine also contends that such
an occurrence was unforeseeable. However, Kristine must show that having
her legs knocked out from under her by a slide tackle * * * was unforeseeable
in light of the nature of a soccer game.

Kristine avers that Ohio law supports the proposition that a player who has
violated a rule created for the purpose of safety has created an unreasonable risk
and thus has been reckless. * * * However, the violation of a safety rule applies
only to the determination of what may be an unreasonable risk, which is only one
part of the recklessness analysis. * * * In deciding whether recklessness occurred,
the Ohio Supreme Court considered whether the specific conduct was both within
the rules and foresceable. * * * Ohio law has not abandoned an inquiry into
foreseeability.

When we construe the facts as Kristine has presented them, we find that
Kristine has failed to demonstrate that a genuine issue of material fact exists
regarding whether being knocked down by a slide tackle * * * was foreseeable in
light of the physical nature of the sport of soccer. Therefore, no genuine issues of

11
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material fact exist rcgarding whether Ellie was reckless in the context of a
sporting activity. Viewing the facts in a light most favorable to Kristine, we find
that reasonable minds could only conclude that having her legs taken out from
under her was not an unreasonable risk in light of the foreseeable conduct of a
SOCCEr game.

{Citations omitted.] [Emphasis added] Id. at pages 189-193; see also, Lindsey v.
Children’s Services Bd. (May 27, 1009), Ninth App. C.A. No. 24352, 2009 Ohio 2457 (Ninth
District Court of Appeals affirmed the trial court’s award of summary judgment; Ninth District
agreed that “recklessness” had not been established and that, therefore, summary judgment was
appropriate); Thompson v. MecNeill (1990), 53 Ohio St.3d 102 (Supreme Court of Ohio affirmed
decision issued by the Summit County Court of Common Pleas granting summary judgment in
favor of tortfeasor; golfer who hit fellow golfer with a golf ball did not act recklessly or
intentionally).

Thompson v. McNeill, supra, 53 Ohio St.3d 102 also warrants consideration. In
Thompson, JoAnn Thompson (“JoAnn”) was hit in the eye by a golf ball that had been hit by
fellow golfer Lucille McNeill (“Lucille”). JoAnn and her husband sued Lucille for negligence
and Lucille raised the defenses of assumption of the risk and comparative negligence. After the
Summit County Court of Common Pleas granted Lucille’s motion for summary judgment, JoAnn
appealed,

On appeal, the Ninth District Court of Appeals reversed the trial court’s decision and the
matter was remanded. Luciile then appealed to the Supreme Court of Ohio. The Supreme Court
of Ohio agreed with the trial court and found that summary judgment in favor of Lucille, the
tortfeasor, was proper.

In affirming summary judgment, the Supreme Court of Ohio in Thompson provided:

The issue before us is the degree of care owed between participants in a
sport, in this instance the game of golf. * * * we hold that between participants in

12
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such sporting events, only injuries caused by intentional conduct, or in some
instances reckless misconduct, may give rise to a cause of action, There is no
liability for injuries caused by negligent conduct.

* ok ok

Thompson v. McNeill, supra, 53 Ohio St.3d at 103. The Supreme Court of Ohi
determining whether a tortfeasor acted recklessly or intentionally, the court should consider: “’*
* * the nature of the sport involved, the rules and regulations which govern the sport, the
customs and practices which are generally accepted and which have evolved with the
development of the sport, and the facts and circumstances of the particular case.”” Id at 105,
quoting Hanson v. Kynast (1987), 38 Ohio App.3d 58, 64.

In affirming summary judgment in favor of the tortfeasor, the Supreme Court of Ohio

held in Thompson that the tortfeasor’s shot was not a prohibited or reckless shot and that it was

foreseeable that the tortfeasor’s (i.e. Lucille’s) next shot would be coming from the fairway, Id

at 106. The Court also held that Lucille “did not recklessly expose [JoAnn] Thompson to more

danger than any golfer faces in participating in the game of golf.” Id

The Court has reviewed all deposition testimony. Upon review, the Court finds that no
evidence has been introduced to establish that Defendant David Tsh acted recklessly or
intentionally while on the Buttermilk slope on March 6, 2007. Plaintiff Eugene Horvath, the
only person who actually witnessed the accident, testified that he did not see any prqblem with
David Ish’s snowboarding prior to the collision. See, Depo. of E. Horvath at pages 40, 78.
Eugene Horvath testified that he did not know of any reason to believe that David Ish collided
with Angel with the intent to harm her. Jd. at page 81. There is absolutely no evidence of

horseplay or rowdy behavior on the part of David Ish.

13
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As acknowledged by the P_laint_iffs, when individuals engage in recreational or sport
activities, they assume the ordinary risks of the activity and cannot recover for any injury unless
it can be shown that the other participant’s actions were either “reckless™ or “intentional”.
Because neither reckless nor intentional conduct has been established, summary judgment is

appropriate,

CONCLUSION

For the reasons set forth above, and upon due consideration, the Court GRANTS the
Defendants’ Motion for Summary Judgment. No evidence has been introduced to establish that
Defendant David Ish acted reckléssly or intentionally on March 6, 2007 when he collided with
Plaintiff Angel Horvath, Because the Plaintiff and Defendant were engaging in a recreational or
sport activity, Plaintiff Angel Horvath assumed the ordinary risks of that activity and, without
proof of reckless or intentional conduct, she cannot recover for her injuries.

A G A

JUDGE BRENDA BURNHAM UNRUH

IT IS ORDERED.

Pursuant to Civ.R. 58(B), the Clerk of Courts shall serve upon all parties notice of

this judgment and its date of entry on the Journal.

- JUDGE BRENDA BURNHAM UNRUH

Attorneys James A. Sennett/Laura A. James
Attorney William M. Kovach
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R.C. 1.49 Determining legislative intent.

If a statute is ambiguous, the court, in determining the intention of the legislature, may
consider among other matters:

(A) The object sought to be attained;
(B) The circumstances under which the statute was enacted;
(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or similar
subjects; '

(F) The consequences of a particular construction;

(F) The administrative construction of the statute.

Effective Date; 01-03-1972
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R.C. 4169.01 Ski tramway board definitions.
As used in this chapter:

(A) “Skier” means any person who is using the facilities of a ski arca, including, but not
limited to, the ski slopes and ski trails, for the purpose of skiing, which includes, without

limitation, sliding or jumping on snow or ice on skis, a snowboard, sied, tube, snowbike,
toboggan, or any other device.

(B) “Passenger”’ means any person who is being transported or conveyed by a passenger
framway.

(C) “Ski slopes™ or “ski trails” means those sites that are reserved or maintained and are open
for use, as designated by a ski area operator.

(D) “Ski area” means all the ski slopes, ski trails, and passenger tramways that are
administered or operated as a single enterprise within this state.

(E) “Ski area operalor” means a person or organization that is responsible for the operation
of a ski area, including an agency of this state or of a political subdivision thereof.

(F) “Passenger tramway’’ means a device used to transport passengers uphill, whether on skis
or other devices or without skis or other devices, or in cars on tracks or suspended in the air,
by the use of steel cables, chains, or belts or by ropes, and that is usually supported by
trestles or towers with one or more spans. “Passenger tramway” includes all of the following:

(1) Aerial passenger tramway, a device used to transport passengers in several open or
enclosed cars attached to and suspended from a moving wire rope or attached to a
moving wire rope and supported on a standing wire rope, or similar devices;

(2) Skimobile, a device in which a passenger car running on steel or wooden tracks is
attached to and pulled by a steel cable, or similar devices,

(3) Chair lift, a device on which passengers are carried on chairs suspended in the air
and attached to a moving cable, chain, or link belt supported by trestles or towers with
one or more spans, or similar devices. Chair lifts need not include foot-rests or
passenger restraint devices.

(4) ] bar, T bar, or platter pull, devices that pull skiers riding on skis or other devices by

means of an attachment to a main overhead cable supported by trestles or towers with
one or more spans, or similar devices;

(5) Rope tow, a device with one span and no intermediate towers that pulls skiers riding
on skis or other devices as they grasp a rope manually, or similar devices;

(6) Wire rope tow, a device with one span and no intermediate towers by which skiers
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are pulled on skis or other devices while manually grasping a bar attached to a wire
hauling cable;

(7) Conveyor, a flexible moving clement, including a belt, that transports passengers on
one path andreturns underneath the uphill portion.

The operation of a passenger tramway shall not constitute the operation of a common carrier.

(G) “Competitor” means a skier actually engaged in competition, a special event, o training
or practicing for competition or a special event in any portion of the area made available by
the ski arca operator.

(H) “Freestyler” means a skier utilizing freestyle terrain marked with signage approved by
the national ski areas association.

(D) “Freestyle terrain” means, but is not limited to, terrain parks and terrain park features,
such as jumps, rails, fun boxes, other constructed or natural features, half-pipes,
quarter-pipes, and freestylebump terrain.

(J) “Tubing park” means a ski slope designated and maintained for the exclusive use of
skiers utilizing tubes to slide to the bottom of the course and serviced by a dedicated
passenger iramway.

Effective Date: 11-20-1996; 09-26-2005
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R.C. 4169.08 Assumption of risk.

(A) (1) The general assembly recognizes that skiing as a recreational sport is hazardous to

(B)

skiers regardless of all feasible safety measures that can be taken. It further recognizes
that a skier expressly assumes the risk of and legal responsibility for injury, death, or
loss to person or property that results from the inherent risks of skiing, which include,
but are not limited to, injury, death, or loss to person or property caused by changing
weather conditions; surface or subsurface snow or ice conditions; hard pack, powder,
packed powder, wind pack, com, crust, slush, cut-up snow, and machine-made snow;
bare spots, Tocks, trees, stumps, and other forms of forest growth or debris; lift towers or
other forms of towers and their components, either above or below the snow surface;
variations in steepness or terrain, whether natural or as the result of snowmaking, slope
design, freestyle terrain, jumps, catwalks, or other terrain modifications; any other
objects and structures, including, but not limited to, passenger tramways and related
structures and equipment, competition equipment, utility poles, fences, posts, ski
equipment, slalom poles, ropes, out-of-bounds barriers and their supports, signs, ski
racks, walls, buildings, and sheds; and plainly marked or otherwise visible snowmaking
and snowgrooming equipment, snowmobiles, snow cats, and over-snow vehicles.

(2) Provided that the ski area operator complies with division (B)(4) of this section, no
liability shall attach to a ski area operator for injury, death, or loss to person or property
suffered by any competitor or freestyler using a freestyle terrain, which injury, death, or
loss to person or property is caused by course, venue, or area conditions that visual
inspection should have revealed or by collision with a spectator, competition official, ski
area personnel, or another competitor or freestyler.

(3) Provided the ski area operator complies with division (B)(5) of this section, no
liability shall attach to a ski area operator for injury, death, or loss to person or property
suffered by any skier using a tubing park, which injury, death, or loss to person or
property is caused by course design or maintenance or conditions that visual inspection
should have revealed or by collision with another skier.

The legal responsibilities of a ski area operator to a skier with respect to any injury,
death, or loss to person or property resulting in any way from an inherent risk of the
sport shall not be those of the common law duty of premises owners to business invitees.
A ski area operator shall have, however, the following responsibilities:

(1) To mark all trail maintenance vehicles and to furnish such vehicles with flashing or
rotating lights that shall be in operation whenever the vehicles are working or are
moving in the ski area;

(2) To mark with a visible sign or other warning implement the location of any hydrant
or similar equipment that is used in snowmaking operations and located anywhere in the
ski area,

(3) To mark, at the base of a slope or hill where skiers embark on a passenger tramway
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serving the slope or hill or at the top of a trail or slope, such slopes, trails, and hills with
signs indicating their relative degree of difficulty. The signs must be the type that have
been approved by the national ski areas association and are in current use by the

industry;

(4) Prior to the use of any portion of a freestyle terrain arca made available by the ski
area operator, to allow cach freestyler or competitor a reasonable opportunity to visually
inspect the course, venue, or area of the freestyle terrain,

(5) To allow skiers using a tubing park visible access to the course.
(C) A skier shall have the following responsibilities:

(1) To know the range of the skier’s ability to negotiate any slope or trail or to use any
passenger tramway that is associated with a slope or trail, to ski within the limits of the
skicr’s ability, to ski only on designated slopes and trails, to maintain control of speed
and course at all times while skiing, to heed all posted warnings, and to not cross the
track of a passenger tramway except at a designated area,

(2) To refrain from acting in 2 manner that may cause or contribute to the injury of
another person, to refrain from causing collision with any person or object while skiing,
and to not place any object in a ski area that may cause another skier or a passenger to
fall;

(3) When involved in a skiing accident in which another person is involved who needs
medical or other assistance, to obtain assistance for the person, to notify the proper
authorities, and to not depart from the scene of the accident without leaving personal
identification;

(4) If the skier is a competitor, freestyler, or user of freestyle terrain, to assume the risk
of all course, venue, or area conditions, including, but not limited to, weather and snow
conditions; obstacles; course or feature location, construction, or layout; freestyle terrain
configuration and conditions; and other courses, layouts, or configurations of the area to
be used;

(5) If the skier is utilizing a tubing park, to assume the risk of collision with others on
the course.

Effective Date: 11-20-1996; 09-26-2005
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R.C. 4169.09 Liability for losses and damages.

A ski area operator, a tramway passenger, freestyler, competitor, or skier is liable for injury,
death, or loss to person or property caused by the operator’s, passenger’s, freestyler’s,
competitor’s, or skier’s failure to fulfill any of the responsibilities required by this chapter. A
ski area operator, a tramway passenger, freestyler, competitor, or skier is not liable for injury,
death, or loss to person or property caused by another’s failure to fulfill any of the
responsibilities required of another by this chapter. A ski area operator, a tramway passenger,
freestyler, competitor, or skier is not entitled to recover for injury, death, or loss to person or
property caused by the operator’s, passenger’s, freestyler’s, competitor’s, or skier’s failure to
fulfill any of the responsibilities required by this chapter.

Effective Date: 07-01-1981; 09-26-2005
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