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Memorandum

The subject in this appeal is the trial court's denial of approximately $48,000 in attomey's

fees for the trial of a capital case in Cuyahoga County. In short, the Court had agreed to pay

counsel $95 per hour and had paid interim bills at that hourly rate throughout the case. However,

the day after the jury returned a death verdict, the Court sua sponte and without notice to counsel

"capped" attorney fees at an arbitrary number. The trial court never gave counsel the opportunity

to be heard on this "cap". The effect of the court's order is that counsel was paid approximately

$18.50 per hour, instead of the agreed $95.00 per hour, for the 10 week trial of this capital case

which involved eleven homicide victims. Counsel never agreed to such a low hourly rate and

never would have tried the case for such a low hourly rate.

A timely appeal was perfected to this court conceming the trial court's "cap" and

reduction in the agreed upon hourly rate of counsel's pay. This Court issued an order to the

Cuyahoga County Clerk's office to timely file the record. For reasons unknown to counsel, the

Clerk's office did not file the record as ordered. Counsel filed last week a Motion to Show Cause

as it relates to the Clerk's failure to timely file the record. Counsel has not received a response

yet to the Show Cause motion nor has this court issued a ruling.

It is also important to note that counsel filed a motion which has been unopposed

requesting a remand to the trial court so the trial judge may conduct an evidentiary hearing

relating to the reasons and facts relied upon by the trial court for capping counsel's fees without



giving counsel the opportunity to be heard. The trial court conducted no hearings on this issue

and it would aide this Court in making an appropriate decision on the merits to have an

evidentiary hearing as requested by the Motion to remand pending in this Court.

Nonetheless, counsel for the appellee, Assistant Cuyahoga County Prosecutor, Katherine

Mullin, has agreed with undersigned counsel to a short extension of time to file the record. The

appellant is requesting until February 20, 2012 to have the Clerk file the record as previously

ordered by this Court. This extension of time is made pursuant to S. Ct. Prac R. 19.4, 19.5 ( C).

It must be emphasized that the Clerk never notified counsel that it was unable to meet the Court's

previous order and that appellant should not be penalized for the Clerk's failure to follow the

Court's order. Due Process under the Fourteenth Amendment of the federal Constitution requires

fundamental fairness. It would be fundamentally unfair to appellant under these peculiar

circumstances to not allow additional time to file the record.

Respectfully submitted,

/ -V

Johh P. Plarlde

Service

A copy of the foregoing Motion was served on Katherine Mullin, Assistant Cuyahoga

County Prosecutor, 1200 Ontario, Justice Center-9th Floor, Cleveland, Ohio 44113 this 6"` day of

December 2012 via email and US Mail postage prepaid.
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State of Ohio

County of Cuyahoga ss:

I, John P. Parker, being duly sworn, state as follows:

l. I was the lead attorney for Anthony Sowell in State v. Sowell, CR 530885, Cuyahoga
County, Ohio; my attorney registration number is 0041243.

2. I filed the appeal in Ohio Supreme Court Case Number 2011-1631;

3. The Cuyahoga County Clerk's office never notified me that it was unable or unwilling to
abide by the Court's order to timely file the record in this case;

4. Katherine Mullin, Assistant Cuyahoga County Prosecutor, has agreed to an extension of
. time to file the record in this case until February 20, 2012;

5. The Clerk's office has failed to return undersigned counsel's phone call concerning the
reasons for failing to file the record in a timely manner pursuant to this Court's order;

6. I relied on the Clerk's Office to follow this Court's order to timely file the record.

Further Affiant sayeth naught.

Sworn to and subscribed in my presence thisbt d' ay of January 2012.

C9/Jx--
Notary Pu lic N^,^^
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