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SUPREME COURT OF OHIO

DENNIS KING, ) ON APPEAL FROM THE COURT OF
APPEALS EIGHTH JUDICIAL

Appellant, ) CUYAHOGA COUNTY:

-V- ) CASE NO# 95492

PEOPLE FOR THE STATE OF OHIO, )

Appellee. )

NOTICE OF APPEAL

NOW COMES Dennis King, Pro Se Appellant in this matter, hereby through the

assistance of another prisoner, states herein that his case is in "fact innolves

a felony." Which raises a "Substatial Constitution Question/Public or Great

General Interest.

Which on June 16, 2011, the Court of Appeals of Ohio 8th Judicial affirmed

the lower court'.s-convi.ction and sentence. Read attached hereto exhibit# B1).

Threfore, the appellant respectfully moves this most Honorable Court to

(GRANT) this (NOtice of Appeal) and (Accompanied Forma Pauperis Application in

support of the filing fee.

Respectfully Subroitted,

Date: (s) 1667-^ A^'

(DENNIS KING, Pro Se Status)



CERTIFICATE OF SERVICE

I, Dennis King ,-deciarescunder oath that on the

tvf^
^, day of AgMWM ^/}-/j/ , year ^, he mailed a true copy

of said: ( NOTICE OF APPEAL ) I

to the name and address stated below:

Prosecutor's office,
Carl Siullivan, (Assistant P.A.),
1200 Ontario Str., 8th Floor,
Cleveland, Ohio 44113.

I, Dennis King , declares under oath/penalty of perjury

that the above statement is: the truth.

Respectfully Submitted,

Date: C)f -® 3-/Z,
nnnnic Kinob _ Prn- S^.,

#32331=160;:
(USP) Hazelton,
P.O. Box 2000,
Bruceton Mills, W.V.
26525.
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LARRY A. JONES, J.:

Defendant-appellant, Dennis King, appeals the trial court's judgment

denying his motion to modify his sentence. We affirm.

1. Procedural History and Facts

In September 2009, a Cuyahoga County Grand Jury indicted King on four

counts of failure to comply, two counts of aggravated vehicular assault, and two

counts of failure to stop after an accident. The indictment was based on the

following facts.

The Lakewood police stopped King in his vehicle. King subsequently fled

the scene in the vehicle, and drove in excessive speed through a mixed

commercial and residential area at dusk, running at least one red traffic light.

The police pursued him, and during the course of the chase, King hit two

vehicles. As a result, two people were injured and incurred medical treatment

expenses. King fled his car and a chase ensued. The police apprehended him a

short time later. The car chase lasted approximately one minute and spanned

16 city blocks.

After negotiations with the state, King pleaded guilty to Count One,

failure to comply and Counts Five and Six, aggravated vehicular assault; the

remaining counts were dismissed. After the trial court accepted King's plea, it

immediately sentenced him to a nine-year prison term and imposed restitution

M0732 PG0474
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for the victims. The court ordered the sentence to be served concurrently to a

ten-year sentence imposed in a federal case arising from this same incident.'

The day following his plea and sentence, King filed a motion to modify the

sentence. The court denied the motion without a hearing. King raises the

following assignments of error for our review:

"[I.] The trial court abused its discretion by denying the motion to modify
sentence without even conducting an oral hearing.

«III.] The trial court erred as a matter of law by improperly inducing
defendant-appellant to plead guilty after explaining how a yet then
unannounced state prison sentence was actually more advantageous
to defendant-appellant in the long run than the imposition of
community control sanctions, thereby leading to pleas that were less
than knowing, intelligent, and voluntary in derogation of Crim.R.
11.

"[III.] Defendant-appellant was denied the effective assistance of counsel
as guaranteed by the Sixth Amendment to the United States
Constitution and Section 10, Article I of the Ohio Constitution."

II. Law and Analysis

For ease of discussion, we consider King's assignments of error out of

order.

A. The Plea

Crim.R. 11(C)(2) provides that a court may not accept a guilty plea unless

it addresses the defendant personally and (1) determines that he is making the

'The federal charges related f4^,qn,r&Jid vehicle.
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plea voluntarily, understanding the charges and the maximum penalty involved;

(2) informs him of the effect of his guilty plea; and (3) informs him of the federal

and state constitutional rights he will be waiving by entering a guilty plea. The

rule creates two sets of requirements for a court to accept a guilty plea in a

felony case. State u. Higgs (1997), 123 Ohio App.3d 400, 403, 704 N.E.2d 308.

The first set is constitutional; the second set is nonconstitutional. Id. Strict

compliance is required for the constitutional requirements. Id. While literal

compliance is the preferred practice for the nonconstitutional requirements, a

guilty plea is valid as long as the court substantially complies with these

requirements. State u. Nero (1990), 56 Ohio St.3d 106, 108, 564 N.E.2d 474. In

order to satisfy the requirement of substantial compliance, an appellate court

must view the totality of the circumstances and determine whether the appellant

has suffered prejudice. Id.

King does not challenge the trial court's advisement to him of the

constitutional rights he waived, and our review shows that the court strictly

complied with that advisement. Rather, King contends that the trial court led

him to believe that his nine-year sentence in this case would not exceed his ten-

year federal sentence. According to King's motion to modify his sentence, it is

possible that he could serve more time under this sentence because the federal

sentencing guidelines allow for "good behavior" reductions, meaning that he

V61:-9732 P00476
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could possibly serve eight, rather than ten, years of the federal sentence. We

find no merit to King's contention for three reasons.

First, the record does not support King's contention that the trial court

lured him into a plea with any promise. Rather, the court expressed that it

wanted King's sentence in this case to run concurrently to his sentence in his

federal case, but expressed concern as to whether it could legally do that. After

researching the issue with counsel, the court concluded that it could sentence

King to serve his time concurrently with his federal sentence.

The court never told King that his state court sentence would not exceed

his federal court sentence. King contends that the trial court's "language"

"indisputably" demonstrated that it "clearly intended for [him] to finish serving

his state sentencing completely before the expiration of the federal term of

;,,r.arr.erationf.P' Kine cites the following statement by the trial court in support

of his contention: "Let's say I give [you] a four-year sentence, ***[olnce you get

[past] my sentence, then you are only serving the Federal sentence and they can

do with you whatever they want to do."

The court's statement was true and does not demonstrate the intent King

contends. In context, the court made the statement when reviewing with King

a pro and con of a prison sentence versus the imposition of a community control

sanction. Specifically, the court explained to King that if it sentenced him to a

-*0732 'F80477



5

community control sanction, he would not begin serving the sanction until he

completed his. federal sentence. The court further explained that if it sentenced

him to a prison term concurrent with his federal sentence, although he would be

serving the sentences at the same time, he may not be eligible for special

programs available in the federal system because he would have a state

detainer. After providing its explanation, the court asked King if he agreed that

a concurrent prison sentence would be better for him than a community control

sanction, and King agreed.

The Tenth Appellate District addressed this issue of concurrent state and

federal sentences in State ex rel. Gray u. Karnes, Franklin App. No. 10AP-789,

2010-Ohio-5364. There, the defendant was sentenced in state court to a prison

term to be served concurrently with a previously imposed federal sentence. Had

the defendant served the entire federal sentence it would have extended beyond

the sentence imposed in his state court case. But the defendant was released

early from his federal prison sentence and filed a writ of habeas corpus,

contending that because his state sentence was to be served concurrently with

his federal sentence, the state sentence necessarily expired at the same time he

was released on his federal case.

The trial court and the Tenth District relied on the Second Appellate

District's decision in State u. Bellamy, 181 Ohio App.3d 210, 2009-Ohio-888, 908

A 0732 Rii0478
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N.E.2d 522, in rejecting the defendant's claim. In Bellamy, the court held that

"`the imposition of a concurrent sentence normally means that the sentence

being imposed is to run concurrently with the undischarged portion of the

previously imposed sentence.'" (Emphasis sic.) Id. at ¶12, quoting Bianco u.

Minor (June 6, 2003), M.D.Pa. No. Civ.A. 303CV0913. The Second District

contrasted a concurrent sentence with a consecutive sentence, where the second

sentence cannot begin to be served until the first sentence has been completed.

Bellamy at id., citing Richards v. Eberlin, BelmontApp. No. 04-BE-1, 2004-Ohio-

2636.

In light of the above, the Tenth District found as follows: "`[t]he fact that

sentences run concurrently merely means that the prisoner is given the privilege

of serving each day a portion of each sentence. However, if the sentences which

aro +., r,,,, rnncurrentlv are of different lengths, the prisoner cannot be

discharged until he has served the longest sentence:" Gray at ¶6, quoting

Brinklow v. Riveland (Colo. 1989), 773 P.2d 517.

Here, there was no explicit promise made to King that his state court

sentence would not exceed his federal court sentence. Further, there was no

implied promise made to King, and as set forth in Gray, a shortened federal

sentence does not operate to reduce a state court sentence when the two

sentences were ordered to be serveULd ^^}c^ur^rentl,y,A,c§ordingly, King's plea was
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not based on the promise of a shorter state court sentence.

The second reason we find King's contention that his plea was not

knowing, voluntary, and intelligent to be without merit is because generally, in

order for a plea to be knowing, voluntary, and intelligent, a defendant must only

be made aware of the direct consequences of the plea. State v. Harris, Erie App.

No. E-06-015, 2007-Ohio-6362, ¶20. That is, a trial court is not required to

inform the defendant of all possible coIlateral consequences. Id. Thus, the trial

court was not required to inform King that he may get a"good behavior"

reduction in his federal case, that may result in him serving more time on the

state case than the federal case.

The final reason that we find King's contention that his plea was not

knowing, voluntary, and intelligent without merit is because he has failed to

,ao,,,.,,,atratP nrP;udice. The test for prejudice is whether the plea would have
C_-..__ _

otherwise been made. State u. Veney, 120 Ohio St .3d 176, 2008-Ohio-5200, 897

N.E.2d 621, ¶17. Neither before this court nor the trial court has King

contended that he would not have entered his plea had he known and

understood that he could serve more time on this case than the federal case.

Rather, at the conclusion of the sentencing hearing, the trial court asked King

if he had questions and King responded, "I'm getting nine years? You say nine

years in all, right?" The court told King he was correct, and he said "[olkay. I

vg[0732 P00480
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understand."

On this record, King's plea was knowing, voluntary, and intelligent. The

trial court was not obligated to inform him of the possibility that he may serve

more time on this case than on his federal case. Further, by operation of law,

the concurrent time will expire when the longest sentence is served. Moreover,

King understood that he was being sentenced to nine years on this case, and he

has not demonstrated that he was prejudiced.

Accordingly, the second assignment of error is overruled.

B. Motion to Modify Sentence

In his first assignment of error, King contends that the trial court abused

its discretion by denying his motion to modify his sentence without at least

conducting a hearing. We disagree.

The motion to modify was based on King's contention that the trial court

"did not take into consideration the concept of good behavior reduction in

relation to a federal penal sentence." In addition to not being required to inform

King about the collateral consequences of his plea, the trial court was not

required to consider the federal case in sentencing King in state court.

Specifically, "states are separate sovereigns with respect to the federal

government." State v. McKinney (1992), 80 Ohio App.3d 470, 474, 609 N.E.2d

613. Moreover, the basis of King's motion to modify the sentence was

Ve!,3732 PGO 48 1
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speculative, that is, the federal court may grant him a "good behavior" reduction.

In light of the above, the first assignment of error is overruled.

C. Ineffective Assistance of Counsel

In his third assignment of error, King contends that his trial counsel was

ineffective because he failed to (1) raise the possibility of- "good behavior"

reduction in his federal case at the sentencing hearing, and (2) file a Crim.R.

32.1 motion to withdraw the plea.

A guilty plea waives a defendant's claim of ineffective assistance of counsel

except to the extent that the alleged ineffectiveness may have caused the guilty

plea to be less than knowing, intelligent, and voluntary. State v. Barnett (1991),

73 Ohio App.3d 244, 249, 596 N.E.2d 1101; State v. Smith, Cuyahoga App. No.

85616, 2005-Ohio-4702, at ¶14. As discussed above, King was not induced into

his nlea bv the nromise that his state court sentence would not exceed his federal

court sentence, and his plea was knowing, intelligent, and voluntary. His

ineffective assistance of counsel claim is, therefore, waived.

Nonetheless, we find no merit to the claim. "To substantiate a claim of

ineffective assistance of counsel, a defendant must demonstrate that (1) the

performance of defense counsel was seriously flawed and deficient, and (2) the

result of defendant's trial or legal proceeding would have been different had

defense counsel provided proper representation." Strickland v. Washington

V18732 P60482
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(1984), 466 U.S. 668, 687, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674.

For the reasons already discussed, the possibility of a "good behavior"

reduction in King's federal case was not for the trial court's consideration.

Accordingly, King's trial counsel was not ineffective for not raising it at

sentencing or not filing a motion to withdraw King's plea. The third assignment

of error is therefore overruled.

Judgment affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution. The defendant's

conviction having been affirmed, any bail pending appeal is terminated. Case

rPmanded to the trial r.nurf, fnr PxPr.»tinn nf sentPnr.g,

A certi.fied copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

MARY EILEEN KILBANE, A.J., and
SEAN C. GALLAGHER, J., CONCUR

VO10732 P60483



ANITA STALEY
Attorney at Law

7327 CENTER STREET
MENTOR, OHIO 44060
PHONE (440) 255-4100

FAX (440) 255-4103

June 30, 2011,

Dennis King #3233-1160-B-Unit U.S.P.
Hazelton
PO Box 2000
Bruceton Hills, W.Va. 26525

Re: Case No, 95492 State of Ohio -vs- Dennis King

Dear Mr. King,

Please note that there was a typographical error in my last letter to you. You have 45 DAYS FROM WHEN THE
DECISION WAS JOURNALIZED, WHICH WAS JUNE 16, 2011 TO FILE IN THE SUPREME COURT. I'll look
forward to hearing from you regarding what you decide to do in this regard. Again, I'm sorry that your case was not

reversed.

I have enclosed a copy of the decision of the Court of Appeals in your case. I am sorry to inform you that the Court
did not agree with the arguments presented. I really felt we had presented some very legitimate issues to the Court of
Appeals, and I also felt that the Oral Argument went very well. However, it is unfortunate that the Court of Appeals
did not feel that the matter warranted reversal.

Because I am only appointed to represent you ihthis matter at the level of the 8°h District, I will not be able to
represent you in this matter at this time. Should you wish to appeal this further, you would need to retain your own

camsel or ask the Office of the Ohio Public Defender to review your case. Their contact information is:

Office of the Ohio Public Defender
250 East Broad Street - Suite 1400

Columbus, Ohio 43215
(614) 466-5394
(800) 686-1573

Furthermore, please be advised that there are stricttimelines for appealing to the Supreme Court of Ohio. There is
information available on the Supreme Court website regarding pursuing an appeal as a pro se Appellant. You have
45 days from JUNE 16, 2011 to file a Notice of Appeal, Memorandum in Support of Jurisdiction as well as an

Affidavit of Indigency with the Supreme Court of Ohio.

Again, I am very sony that things did not work out for you with this appeal. I wisb you all the best in the future.

Enc.



`Th.e "SuprQmr C^euxt of C1^4ta
OFFICE OF THE CLERK

65 SOUTH FRONT STREET, COLUMBUS, OH 43215-3431

CHIEF JUSTICE

MAUREEN O'CONNOR

JUSTICES

PAUL E. PFEIFER

EVELYN LUNDBERG STRATTON

TERRENCE O'DONNELL

JUDITH ANN LANZINGER

ROBERT R. CUPP

YVETTE MCGEE BROWN

August 4, 2011

Dennis King
32331-160
UPS Hazelton
P. O. Box 2000
Bruceton Mills, WV 26525

CLERK OF THE COURT

KRISTINA D. FROST

TELEPHONE 614.387.9530
FACSIMILE 614.387.9539

www.supremecourt.ohio.gov

Dear Mr. King:

The enclosed document was not filed because it does not complywith the Rules of Practice of
the Supreme Court of Ohio. Specifically, a petition for writ of certiorari does not meet the
requirements for perfecting an appeal and the required documents; a notice of appeal,
memorandum in support of jurisdiction, and affidavit of indigency, or copy of entry appointing
you counsel, or $100 filing fee) were not received by the 45 - ay ea Fne impose y u e
2.2(A)(1). The deadline for filing an appeal of a court of appeals dated June 16, 2011, was
August 1, 2011. To date these documents have not been received. Further, the Clerk's Office is
prohibited from filing untimely documents.

If vou are appealing a felony conviction on the merits, it is permissible to file a delayed appeal
after the 45-day time period has passed. This is done by submitting a notice of appeal listing the
date of the court of appeals judgment being appealed and that the case involves a felony, a
motion for delayed appeal, and an affidavit of indigency meeting the Court's requirements. A
motion for delayed appeal must state the date of the entry of the judgment being appealed and
give adequate reasons for the delay; a copy of the decision being appealed must be attached. An
affidavit in support of the facts set forth in your motion is also required. See Rule 2.2(A)(4), Rule
2.2(B)(1), and Rule 15.3 for more information. A copy of the Rules of Practice and a pro se
guide to filing an appeal are enclosed.

Please note, however, that the provision for delayed appeal applies only to felony appeals on the
merits. Pursuant to Rule 2.2(A)(4)(c), the Clerk's Office must refuse motions for delayed appeal
involving post conviction relief, including appeals brought pursuant to App. R. 26(B).

Sincerely,

W uao--

JoElla
Deputy Clerk

Enclosures
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OFFICE OF THE CLERK

65 SOUTH FRONT STREET, COLUMBUS, OH 43215-3431

CHIEF JUSTICE

MAUREEN O'CONNOR

IUSTICEB

PAUL E. PFEIFER

EVELYN LUNDBERG $TRATTON

TERRENCE O'DONNELL

JUDITH ANN LANZINGER

ROBERT R. CUPP

YVETTE MCGEE BROWN

Dennis King #32331-160
(USP) Hazelton
P.O. Box 2000
Bruce Mills, WV 26525

Dear Mr. King:

CLERK OF THE COURT

KRISTINA D. FROST

TELEPHONE 614.387.9530
FACSIMILE 614.387.9539

mvw.supremecourtohio.gov

September 7, 2011

I am returning the enclosed notice of appeal, motion for delayed appeal, and affidavit of
indigency because it does not comply with the Rules of Practice of the Supreme Court of
Ohio.jjpeoFficall^, t^1^^l^atr^nlc^ll^^gene^at^d ^gEy,aofth^&-nwlyofwp.e& :dgckqn^:

Rule 8.4(A)(3) states the text
of all documents shall be at least 12-point; non-condensed type, either Times New

P-4 IM" ^Iie or^anot^ie^^y^^ tfiat^h^nYi;rnbrar^^n ^gh^Ichar^oterstqahneoftext^
em lldd%:Riile'% 4(^):you{iiiay silbmit ^ plloioYcopy ofthe c^uxtfl^fF^ppeals decLSlon lssue4,
directly by the court or agency.

If you correct your court of appeals decision, may resubmit your notice of appeal, motion
fnr delayed annPal .xrith a nhntnrnnv nf the rnnrt nf annPals rlccicinn in emmnliance with.... ^..,...,J.,»

Rule 8.4(A)(3) or (B) attached to it, and your affidavit of indigency.

Sincerely,

A^^4
Kimberly
Deputy Clerk

Enclosures
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