
UH1UINAL

SUPREME COURT OF OHIO

DENNIS KING,

Appellant,

-v-

PEOPLE FOR THE STATE OF OHIO,

Appellee. )

ON APPEAL FROM THE COURT OF
APPEALS EIGHTH JUDICIAL
CUYAHOGA COUNTY:

CASE NO# 95492

MOTION FOR DELAYED APPEAL

WITH A SUPPORTIVE AFFIDAVIT

DENNIS KING #32331-160
Appellant s Name Prison ID; )

(USP) HAZELTON P.O. BOX 2000
Appellant s Place of Ad ress

Bruceton Mills, W.V. 26525.
City, State, Zip.

CARL SUL.LIVAN (Assistant P.A.)
Appellee s Name/. -ress,

1200 Ontario Str., 8th Floor,

Cleveland, Ohio 44113.

Respectfully Submitted,

(s) ' i
Appellant's Signature.

JAN 12 2012

CLERK OF COURT
SUPREME COURT OF OHIO



SUPREME COURT OF OHIO

DENNIS KING, ) ON APPEAL FROM THE COURT OF
APPEALS EIGHTH JUDICIAL

Appellant, ) CUYAHOGA COUNTY:

-V- ) CASE N0# 95492

PEOPLE FOR THE STATE OF OHIO9 )

Appellee. )

MUTION FOR DELAYED APPEAL

WITH A SUPPORTIVE AFFIDAVIT

NOW COMES Dennis King, Pro Se Appellant in this matter, through

the assistance of another prisoner, hereby states that the following is

true:

111 The appellant is unable to here private counsel to represent

him on this matter, and the Public Defender's office does not want to

represent him either because they claim the appellant plea guilty. The

rich and famous are not the only people that deserve justice and have

an effective appeal. Read attached hereto exhibit/appendix El).

21 The appellant has no idea how to file an appeal before this

court, has no type of access to Ohio State Law based on that his in-

carcerated within a Federal Penitentiary that only stock Federal Law.

A Notary is even hard to locate within the (USP) Hazelton. Read attached

hereto exhibit/appendix El).

39 The appellant's appellate counsel informed him that his (45)

days to appeal before this Court started on July 16, 2011. Then appell-

ate counsel wrote on about July 10th, 2011, stating that counsel made

an error on the date. Appellate counsel then stated that the (45) days

to appeal before this Court started from on June 16, 2011, [NOT] July

16, 2011. Read attached hereto exhibit/appendix C2) and D1).



41 The appellant's appellate counsel stated and fowarded the

Court of Appeals judgment/opinion on July 10, 2011. Which the

Court of Appeals affirmed the lower Court's ruling, sentenc and con-

viction on June 16, 2011. Read attached hereto exhibit/appendix B1).

59 The appellant in a very short notice filed a petition for

writ of certiorari just to try and meet his deadline because appel-

lant in believing that his 45-days started on July 16, 2011, which

he was about to write the Ohio Supreme Court Clerk, for the Rules/

Policies in filing an appeal before this Court. But the appellant

was not given enough time to write this court's clerk due to appel-

late counsel's error/misleading. Read attached hereto exhibit/appe-

ndix Cl). (Appellant mailed Certiorari before this Court on about

July 26, 2011. So he mailed what he though was correct in a timely

manner.)

61 The appellant received two huge (2011) Appeals Guide Books

from this clerk's office. 1) Filing an appeal in the Supreme Court

of Ohio (A Pro-Se Guide); and 2) Supreme Court of Ohio (Rules of

Practice). Both Books are very very helpful, but the language is

still very difficult to understand by the appellant is not an attor-

ney, never study any type of Civil/Criminal law and will only be

doing the best he can. The appellant has read both books several

times to make sure he can understand the language more a less. But

still ask this court to construe all his filings under ( Pro SE)

filing in support of Federal/State Constitution/Law. (Liberal In-

terpretation). Read attached hereto exhibit/appendix Cl).

71 Wherefore based on the aforegoing facts/evidence, the appel-

lant respectfully moves this most Honorable Court to ( GRANT) him

this motion for delayed appeal with its supportive affidavir.



AN ADDITIONAL ISSUE BASED ON ALL THESE DOCUMENTS

WERE REURNED BY THE SUPREME COURT OF OHIO CLERK

89 The appellant once again filed his notice of appeal and

motion for delayed appeal with a supportive affidavit, but it was

all return to him by the clerk because for unknown reason that he

still not sure why until the corrections are made. The appellant

this time paid someone to type everything out and removed the staples

out the original. This court's clerk must recognize that the appel-

lant is not attorney, never study the Ohio law, and is presently

serving a federal sentence that the federal prison does not stock

any Ohio State Law. So his completely handicap, he just been able

to communicate with the Public Defender's office of Ohio. The appel-

lant is requesting that all his filings be construed ( Pro-Se).Read

all the attached documents that were return to him.
Respectfully Submitted,

Date: 01'63-/L , (s) ,,&S4VAA_d AGt:^ell
Dennis King, Pro Se Status.
(USP) Hazelton,
P.O. Box 2000,
Bruceton Mills, W.V.
26525.

Read the last letter the appellant received from the Supreme

Court of Ohio Clerk under exhibit/appendix F1) and G1).

The appellant mailed this court.'s letter/decision to The Public

office, Mr. Stephen P. Hardwick, who has been guiding him what this

court's clerk continues to say the filing is wrong. He just been

able to finally communicate with counsel and make the corrections.

This is the reason why he has filed his appeal late once again.



CERTIFICATE OF SERVICE

I. Dennis King ;=decfar-es-under oath that on the

day of. year he mailed a true copy

of said: (MOTION FOR DELAYED APPEAL WITH ITS SUPPORTIVE AFFIDAVIT),

to the name and address stated below:

Prosecutor's office,.
Carl Sullivan, (Assistant P.A.),
1200 Ontario Str., 8th Floor,
Cleveland, Ohio 44113.

I, Dennis King , declares under oath/penalty of perjury

that the above statement isc the truth.

Respectfully Submitted,

Date: (f/®(73 I2, (s)
Dennis Kinp-, Pro- Se.
#32331^160^±._ ,
(USP) Hazelton,
P.O. Box 2000,
Bruceton Mills, W.V.
26525.



THE SUPREME COURT OF OHIO

AFFIDAVIT OF )

DENNIS KING ) §§

in sections 14-through-711.

I, Dennis King, sign this (affidavit) un

perjury that everything stated above is the tr

I, Dennis King, declares under oath/penalty of perjury that

the below statement is the truth:

The main reason that the appellant has filed his appeal'be-

fore this court incorrectly and/or might be consiaered late because

1) appellate counsel errored/ mislead the affiant in thinking that

his 45-days to file his appeal before this court started from July

16, 2011. Which the appellant explains this matter/situation within

his attached motion for delayed appeal in sections 311-through-511.

Also 2) the appellant is incarcerated within a Federal Peni-

tentiary that does not stock any state law, including Ohio State

Law. Which the appellant has never study law, and has no money to

hire private counsel. Therefore, he is completely handicapped.

nannremrmn nvn cF(TTRF'RA7 TNTRRPRFTATTQN) STATUSa^i.^(un.a^.ia^v v ^..^.......... . -

The appellant further states herein that he signs this (AFFID-

AVIT) under oath/penalty of perjury in support of every brief state-

ment his stated within his attached hereto motion for delayed appeal

-AFFIDAVIT-

e

(AFFIANT'S SI ^iNAT^IRE)
Ct ^GVd 4o ^'in^`a /Uo4c^r^/)

Sworn to Before me and Subscribed

in mA^ presence this 3^day of

I^(NQM , ®year 2011.

(s)
^ C,^MY G"ISSION EXPIRFS: a
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LARRY A. JONES, J.:

Defendant-appellant, Dennis King, appeals the trial court's judgment

denying his motion to modify his sentence. We affirm.

1. Procedural History and Facts

In September 2009, a Cuyahoga County Grand Jury indicted King on four

counts of failure to comply, two counts of aggravated vehicular assault, and two

counts of failure to stop after an accident. The indictment was based on the

following facts.

The Lakewood police stopped King in his vehicle. King subsequently fled

the scene in the vehicle, and drove in excessive speed through a mixed

commercial and residential area at dusk, running at least one red traffic light.

The police pursued him, and during the course of the chase, King hit two

__l_]_1__ A________l^. ______l_'__•_____l __t]_________l ____t]__1i-__i.____i
venicies. r^s a resui^, cwu peupie were in,^ureu anu incurreu meuicai creatmeM

expenses. King fled his car and a chase ensued. The police apprehended him a

short time later. The car chase lasted approximately one minute and spanned

16 city blocks.

After negotiations with the state, King pleaded guilty to Count One,

failure to comply and Counts Five and Six, aggravated vehicular assault; the

remaining counts were dismissed. After the trial court accepted King's plea, it

immediately sentenced him to a nine-year prison term and imposed restitution

^t^V0732 P60474
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for the victims. The court ordered the sentence to be served concurrently to a

ten-year sentence imposed in a federal case arising from this same incident.i

The day following his plea and sentence, King filed a motion to modify the

sentence. The court denied the motion without a hearing. King raises the

following assignments of error for our review:

"[I.] The trial court abused its discretion by denying the motion to modify
sentence without even conducting an oral hearing.

"(II.] The trial court erred as a matter of law by improperly inducing
defendant-appellant to plead guilty after explaining how a yet then
unannounced state prison sentence was actually more advantageous
to defendant-appellant in the long run than the imposition of
community control sanctions, thereby leading to pleas that were less
than knowing, intelligent, and voluntary in derogation of Crim.R.
11.

"[III.] Defendant-appellant was denied the effective assistance of counsel
as guaranteed by the Sixth Amendment to the United States
Constitution and Section 10, Article I of the Ohio Constitution."

II. Law and Analysis

For ease of discussion, we consider King's assignments of error out of

order.

A. The Plea

Crim.R. 1 1(C)(2) provides that a court may not accept a guilty plea unless

it addresses the defendant personally and (1) determines that he is making the

'The federal charges related f^Qgn,^rg^rId A 0-4i? ^j̀ing's vehicle.
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plea voluntarily, understanding the charges and the maximum penalty involved;

(2) informs him of the effect of his guilty plea; and (3) informs him of the federal

and state constitutional rights he will be waiving by entering a guilty plea. The

rule creates two sets of requirements for a court to accept a guilty plea in a

felony case. State v. Higgs (1997), 123 Ohio App.3d 400, 403, 704 N.E.2d 308.

The first set is constitutional; the second set is nonconstitutional. Id. Strict

compliance is required for the constitutional requirements. Id. While literal

compliance is the preferred practice for the nonconstitutional requirements, a

guilty plea is valid as long as the court substantially compHes with these

requirements. State v. Nero (1990), 56 Ohio St.3d 106, 108, 564 N.E.2d 474. In

order to satisfy the requirement of substantial compliance, an appellate court

must view the totality of the circumstances and determine whether the appellant

PP 1 • T
has suzierea prejum

]
ce. ia

1 .

King does not challenge the trial court's advisement to him of the

constitutional rights he waived, and our review shows that the court strictly

complied with that advisement. Rather, King contends that the trial court led

him to believe that his nine-year sentence in this case would not exceed his ten-

year federal sentence. According to King's motion to modify his sentence, it is

possible that he could serve more time under this sentence because the federal

sentencing guidelines allow for "good behavior" reductions, meaning that he

4.10732 P60476
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could possibly serve eight, rather than ten, years of the federal sentence. We

find no merit to King's contention for three reasons.

First, the record does not support King's contention that the trial court

lured him into a plea with any promise. Rather, the court expressed that it

wanted King's sentence in this case to run concurrently to his sentence in his

federal case, but expressed concern as to whether it could legally do that. After

researching the issue with counsel, the court concluded that it could sentence

King to serve his time concurrently with his federal sentence.

The court never told King that his state court sentence would not exceed

his federal court sentence. King contends that the trial court's "language"

"indisputably" demonstrated that it "clearly intended for [him] to finish serving

his state sentencing completely before the expiration of the federal term of

incarceration[.]" King cites the following statement by the trial court in support

of his contention: "Let's say I give [you] a four-year sentence, ***[o]nce you get

[past] my sentence, then you are only serving the Federal sentence and they can

do with you whatever they want to do."

The court's statement was true and does not demonstrate the intent King

contends. In context, the court made the statement when reviewing with King

a pro and con of a prison sentence versus the imposition of a community control

sanction. Specifically, the court explained to King that if it sentenced him to a

G%0732 PB0477
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community control sanction, he would not begin serving the sanction until he

completed his. federal sentence. The court further explained that if it sentenced

him to a prison term concurrent with his federal sentence, although he would be

serving the sentences at the same time, he may not be eligible for special

programs available in. the federal system because he would have a state

detainer. After providing its explanation, the court asked King if he agreed that

a concurrent prison sentence would be better for him than a community control

sanction, and King agreed.

The Tenth Appellate District addressed this issue of concurrent state and

federal sentences in State ex rel. Gray v. Karnes, Franklin App. No. 10AP-789,

2010-Ohio-5364. There, the defendant was sentenced in state court to a prison

term to be served concurrently with a previously imposed federal sentence. Had

, „' a°°a°a 1-^-,^-athe defendant served the entire federal sentence it wou^u,^dv c Gxt c„ueu U^,r^.

the sentence imposed in his state court case. But the defendant was released

early from his federal prison sentence and filed a writ of habeas corpus,

contending that because his state sentence was to be served concurrently with

his federal sentence, the state sentence necessarily expired at the same time he

was released on his federal case.

The trial court and the Tenth District relied on the Second Appellate

District's decision in State u. Bellamy, 181 Ohio App.3d 210, 2009-Ohio-888, 908

V6L-0732 P00478
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N.E.2d 522, in rejecting the defendant's claim. In Bellamy, the court held that

"`the imposition of a concurrent sentence normally means that the sentence

being imposed is to run concurrently with the undischarged portion of the

previously imposed sentence:" (Emphasis sic) Id. at 112, quoting Bianco v.

Minor (June 6, 2003), M.D.Pa. No. Civ.A. 303CV0913. The Second District

contrasted a concurrent sentence with a consecutive sentence, where the second

sentence cannot begin to be served until the first sentence has been completed.

Bellamy at id., citing Richards u. Eberlin, BelmontApp. No. 04-BE-1, 2004-Ohio-

2636.

In light of the above, the Tenth District found as follows: "`[t]he fact that

sentences run concurrently merely means that the prisoner is given the privilege

of serving each day a portion of each sentence. However, if the sentences which

are to run concurrently are of different lengths, the prisoner cannot be

discharged until he has served the longest sentence."' Gray at ¶6, quoting

Brinklow u. Riveland (Colo. 1989), 773 P.2d 517.

Here, there was no explicit promise made to King that his state court

sentence would not exceed his federal court sentence. Further, there was no

implied promise made to King, and as set forth in Gray, a shortened federal

sentence does not operate to reduce a state court sentence when the two

sentences were ordered to be served coicu rent ordingly, King's plea wasWtO - ^ ^^'4^ ^
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not based on the promise of a shorter state court sentence.

The second reason we find King's contention that his plea was not

knowing, voluntary, and intelligent to be without merit is because generally, in

order for a plea to be knowing, voluntary, and intelligent, a defendant must only

be made aware of the direct consequences of the plea. State v. Harris, Erie App.

No. E-06-015, 2007-Ohio-6362, ¶20. That is, a trial court is not required to

inform the defendant of all possible collateral consequences. Id. Thus, the trial

court was not required to inform King that he may get a "good behavior"

reduction in his federal case, that may result in him serving more time on the

state case than the federal case.

The final reason that we fmd King's contention that his plea was not

knowing, voluntary, and intelligent without merit is because he has failed to

demonstrate prejudice. ''he test Y"or prejuaice is wneLnez cne ylea wa...u aiavu

otherwise been made. State u. Veney, 120 Ohio St . 3d 176, 2008-Ohio-5200, 897

N.E.2d 621, ¶17. Neither before this court nor the trial court has King

contended that he would not have entered his plea had he known and

understood that he could serve more time on this case than the federal case.

Rather, at the conclusion of the sentencing hearing, the trial court asked King

if he had questions and King responded, "I'm getting nine years? You say nine

years in all, right?" The court told King he was correct, and he said "[o]kay. I

VOI;0732 40480



understand:'

On this record, King's plea was knowing, voluntary, and intelligent. The

trial court was not obligated to inform him of the possibility that he may serve

more time on this case than on his federal case. Further, by operation of law,

the concurrent time will expire when the longest sentence is served. Moreover,

King understood that he was being sentenced to nine years on this case, and he

has not demonstrated that he was prejudiced.

Accordingly, the second assignment of error is overruled.

B. Motion to Modify Sentence

In his first assignment of error, King contends that the trial court abused

its discretion by denying his motion to modify his sentence without at least

conducting a hearing. We disagree.

u
TJ:....J..

a i:viiu
}
c
^

+....}' ^..au+vaa 1.4, a 1• the tr:al f'..n.l.,l.rt1•
1I

r
y wa5fl_Jct___tle d ou Iliil^'1'he motion to m00. ^++uv

"did not take into consideration the concept of good behavior reduction in

relation to a federal penal sentence." In addition to not being required to inform

King about the collateral consequences of his plea, the trial court was not

required to consider the federal case in sentencing King in state court.

Specifically, "states are separate sovereigns with respect to the federal

government." State v. McKinney (1992), 80 Ohio App.3d 470, 474, 609 N.E.2d

613. Moreover, the basis of King's motion to modify the sentence was

y&-0 732 P6 0 481
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sp eculative, that is, the federal court may grant him a"good behavior" reduction.

In light of the above, the first assignment of error is overruled.

C. Ineffective Assistance of Counsel

In his third assignment of error, King contends that his trial counsel was

ineffective because he failed to (1) raise the possibility of "good behavior"

reduction in his federal case at the sentencing hearing, and (2) file a Crim.R.

32.1 motion to withdraw the plea.

A guilty plea waives a defendant's claim of ineffective assistance of counsel

except to the extent that the alleged ineffectiveness may have caused the guilty

plea to be less than knowing, intelligent, and voluntary. State v. Barnett (1991),

73 Ohio App.3d 244, 249, 596 N.E.2d 1101; State v. Smith, Cuyahoga App. No.

85616, 2005-Ohio-4702, at ¶14. As discussed above, King was not induced into

L L]^. 1..4.. ..... 4 ;vould not exr_.Pedhisfederalhis plea by the promise tnat n^^ s4auv uu:r^

court sentence, and his plea was knowing, intelligent, and voluntary. His

ineffective assistance of counsel claim is, therefore, waived.

Nonetheless, we find no merit to the claim. "To substantiate a claim of

ineffective assistance of counsel, a defendant must demonstrate that (1) the

performance of defense counsel was seriously flawed and deficient, and (2) the

result of defendant's trial or legal proceeding would have been different had

defense counsel provided proper representation." Strickland v. Washington

V.:'0732 P60482
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(1984), 466 U.S. 668, 687, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674.

For the reasons already discussed, the possibility of a "good behavior"

reduction in King's federal case was not for the trial court's consideration.

Accordingly, King's trial counsel was not ineffective for not raising it at

sentencing or not filing a motion to withdraw King's plea. The third assignment

of error is therefore overruled.

Judgment affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution. The defendant's

conviction having been affirmed, any bail pending appeal is terminated. Case

remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

MARY EILEEN KILBANE, A.J., and
SEAN C. GALLAGHER, J., CONCUR

Voi0732 P60483



Office of the Ohio Public Defender
250 East Broad Street - Suite 1400
Columbus, Ohio 43215

TIMOTHY YOUNG
TFoF 6r State Public Defender

October 18, 2011

Dennis King
#32331160
USP-Hazelton
PO Box 2000
Bruceton Mills, WV 26525

Re: Your request for assistance

Dear Mr. King:

www.opd.ohio.gov
(614) 466-5394

Fax (614) 752-5167

I see at least two problems with your most recent filing. First, you need
to attach a copy of the file-stamped opinion. A copy printed from a computer
database is not sufficient, but I have obtained a copy for you and it is enclosed.
Also, you need an affidavit of indigency. I sent you a pro se packet, and it
included an indigency affidavit, but I enclose another one with this letter. It
also appears that the clerk is enforcing the rule about typing the motion, so
you have to submit a typed copy. Finally, be sure not to argue why you should
win the appeal. Argue only why you should be allowed to file late.

I have kept a copy of the materials you sent me. I have enclosed the
originals with this letter.

Good luck with your appeal.

Sincer

-
Stephen P. Hardwicl^----
Assistant Public Defender

^

^

SPH/rmt
Encls.
#354593



9-30-11

Dear clerk,

I have resubmitted the enclosed documents for the second

time, and I have communicated with the Public Defender's Office,

in hopes of receiving some help because I am not an attorney,

never study the law, and I am incarcerated within a Federal

Penitentiary that does not stock any state law, including State

Law for the State of Ohio. I am completely handicapped.

I have read the Pro Se Supreme Court of Ohio (GUIDE) you

mailed me, but it seems that the language is still difficult to

understand. I am doing the best as possible.

But the rich & famous should not be the only people that

should have their appeals heard and or filed, or those people that

can afford private counsel.

I want to appeal my denial of my crimi.nal appeal, which is

a felony. ( thank you for taking the time to read this letter).

Sincerely,

i,A ^^ Yxair^ ' f L-^

DENNIS KING, PRO SE.



July 26, 2011

Dear Clerk,

I have filed before this court a petition on the issues con-

cerning the denial of my appeal before the Court of Appeals of

Ohio. My attorney informed me that my conviction, sentence was af-

firmed by the above court like about a week left into my deadline

to file my petition before this court.

So I had to rusb it just to meet my 45-days deadline. I was

not able to find a working stapler at the prison I am being housed.

Can you please stable my petition together for me, and file it.

Had my attorney given me more time, I would had wrote you &

requested the proper forms, rules etc.; But my attorney left me with

no other choice then to rush my petition, just to meet my deadline.

Please inform me when you receive my enclosed petition.

Thank you very much!

Sincerely,

( s ) ,C/.a?UwR Q pGcs^s^
Dennis King,P o se,
# 32331-160,
(USP) Hazelton, P.O. Box 2000,
Bruceton Mills, W.V. 26525.

R ^^^^^E DD

AUG042o1i

SUPREME COUR^^F OHlp



T.^^ Supxrm.e C^ouxt of C0410

CHIEF JUSTICE

MAUREEN O'CONNOR

OFFICE OF THE CLERIC
65 Sovrx FRorrr STREET, COLUMBUS, OH 43215-3431

IUSTICES

PAUL E. PFEIFER

EVELYN LUNDBERG STRATTON

1'ERRENCE O'DONNELL

JUDITH ANN LANzINGER

ROBERTR. COPI'

YvETTE MCGEE BROWN

September 7, 2011

Dennis King #32331-160
(USP) Hazelton
P.O. Box 2000
Bruce Mills, WV 26525

CLERK OF THE COURT

RRISTINA D. FROST

'ItLEFHoNE 614.387.9530

FACSIMaE 614.387.9539

svww.supremecourtohio.gov

Dear Mr. King:

I am returning the enclosed notice of appeal, motion for delayed appeal, and affidaviTof
indigency because it does not comply with the Rules of Practice of the Supreme Court of
Ohro.

NNOW
of all documents shall be at

=
least 12-point, non-con

ule 8.4(A)(3) states the text
ensed type, either Times New

m&
directly by the court or agency.

rsAp-A

If you correct your court of appeals decision, may resubmit your notice of appeal, motion
for aeiayea appeai with a photocopy of the court of appeals decision in compliance with
Rule 8.4(A)(3) or (B) attached to it, and your affidavit of indigency.

Sincerely,

'11 14

Kimberly
Deputy Clerk

Enclosures
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