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IN THE SUPREME COURT OF OHIO

Charles E. Wilson, et

al.,

Relators,

vs.

Governor John Kasich,

et al-,

Respondents-

Case No- 12-0019

DEPOSITION OF RAYMOND E- DiROSSI

Taken at Baker & Hostetler LLP

65 East State Street, Ste- 2100

Columbus, OH 43215-4260

January 12, 2012, 9:08 a.m-

Spectrum Reporting LLC

333 Stewart Avenue, Columbus, Ohio 43206

614-444-1000 or 800-635-9071

www-spectrumreporting.com

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC
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A P P E A R A N C E S

ON BEHALF OF RELATORS:

Murray & Murray Co., LPA

111 East Shoreline Drive

Sandusky, OH 44871-2517

By Dennis E. Murray, Jr., Esq.

and

Law Offices of Lloyd Pierre-Louis

6400 Riverside Drive, Ste. D

Dublin, OH 43017

By Lloyd Pierre-Louis, Esq- and

Quinn Schmiege, Esq.

ON BEHALF OF KASICH, YOST, NIEHAUS:

Baker & Hostetler LLP

65 East State Street, Ste. 2100

Columbus, OH 43215-4260

By Robert J_ Tucker, Esq.

and

Baker & Hostetler LLP

1050 Connecticut Avenue, N.W.

Washington, D.C_ 20036-5304

By E. Mark Braden, Esq_

ON BEHALF OF KASICH:

Attorney General's Office

Constitutional Offices

30 East Broad Street, 16th Floor

Columbus, OH 43215

By Pearl M_ Chin, Esq.
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A P P E A R A N C E S (Cont'd)

ON BEHALF OF YOST AND NIEHAUS:

Attorney General's Office

Constitutional Offices

30 East Broad Street, 16th Floor

Columbus, OH 43215

By Jeannine Renee Lesperance, Esq.

ON BEHALF OF YOST:

Attorney General's Office

Constitutional Offices

30 East Broad Street, 16th Floor

Columbus, OH 43215

By Renata Y. Staff, Esq. and

Sarah Pierce, Esq.

ON BEHALF OF HUSTED:

Attorney General's Office

Constitutional Offices

30 East Broad Street, 16th Floor

Columbus, OH 43215
By Richard N- Coglianese, Esq. and

Michael J. Schuler, Esq.

ALSO PRESENT:

Frank Strigari, Esq.

Ryan Kelsey, Esq.

Sarah A. Cherry, Esq.

Betsy Luper Schuster, Esq.
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Thursday Morning Session

January 12, 2012, 9:08 a.m.

S T I P U L A T I O N S

It is stipulated by counsel in attendance that

the deposition of Raymond E. DiRossi, a witness

herein, called by the Relators for

cross-examination, may be taken at this time by

the notary pursuant to subpoena that said

deposition may be reduced to writing in stenotypy

by the notary, whose notes may thereafter be

transcribed out of the presence of the witness;

that proof of the official character and

qualification of the notary is waived.

Realtime - Videoconferencing - Trial Presentation - Video
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I N D E X

Examination By

Mr. Murray - Cross
8

Relators' Exhibits Page

Exhibit 1- E-mail to Rench, 6/2/11 30

Exhibit 2 - E-mail from Hansen, 7/1/11 49

Exhibit 3 - PowerPoint Slide 63

Exhibit 4 - Apportionment Board Timeline 68

Exhibit 5 - Congressional Redistricting 69

Timeline

74
Exhibit 6 - Consulting Agreement

77
Exhibit 7 - Ohio Administrative Code

78
Exhibit 8 - initial Apportionment Board

Meeting Script

Exhibit 9 - E-mail from Flasher, 7/5/11 84

Exhibit 10 - E-mail from Licursi, 7/5/11 87

Exhibit 11 - E-mail from Bensen, 7/10/11 88

Exhibit 12 - E-mail from DiRossi, 7/11/11 89

Exhibit 13 - E-mail from Mann, 7/11/11 92

Exhibit 14 - E-mail from Mann, 7/31/11 92

Exhibit 15 - E-mail from Mann, 8/1/11 93

Exhibit 16 - E-mail from DiRossi, 7/31/11 94

Exhibit 17 - E-mail from DiRossi, 8/4/11 100

Page
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INDEX (CONT'D)

Relators' Exhibits Page

103
Exhibit 18 - E-mail from DiRossi, 8/18/11

Exhibit 19 - E-mail from Mann, 8/20/11 104

115
Exhibit 20 - E-mail from Hawley, 8/23/11

116
Exhibit 21 - E-mail from Hawley, 8/24/11

117
Exhibit 22 - E-mail from DiRossi, 8/29/11

125
Exhibit 23 - E-mail from Mann, 9/1/11

Exhibit 24 - E-mail from Mann, 9/1/11 128

128
Exhibit 25 - Spreadsheets

138
Exhibit 26 - Spreadsheets

143
Exhibit 27 - Spreadsheets

148
Exhibit 28 - Spreadsheets

151
Exhibit 29 - E-mail from Mann, 9/8/11

152
Exhibit 30 - E-mail from DiRossi, 9/10/11

155
Exhibit 31 - E-mail from Schuler, 9/12/11

156
Exhibit 32 - E-mail from Wolff, 9/13/11

161
Exhibit 33 - E-mail from Judy, 9/16/11

165
Exhibit 34 - E-mail from Yoho, 9/16/11

166
Exhibit 35 - E-mail from Mann, 9/17/11

171
Exhibit 36 - Index Analysis of Proposed

Districts

Exhibit 37 - Letter to Batchhelder from Hayes, 175

9/22/11
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Exhibit 38 - E-mail from Jacobson, 9/23/11 177

Exhibit 39 - E-mail from DiRossi, 9/4/11 183

Exhibit 40 - E-mail from Mann, 9/22/11 187

Exhibit 41 - E-mail from Mann, 9/23/11 187

Exhibit 42 - E-mail from DiRossi, 9/24/11 189

Exhibit 43 - E-mail from Dittoe, 9/22/11 190

Exhibit 44 - E-mail from DiRossi, 9/22/11 190

Exhibit 45 - E-mail from Auman, 8/22/11 194

Exhibit 46 - E-mail from DiRossi, 9/26/11 202

Exhibit 47 - E-mail from Johnson, 9/27/11 204

Exhibit 48 - E-mail from Mann, 9/28/11 205

Exhibit 49 - Statewide Issues 206

Exhibit 50 - E-mail from DiRossi, 9/29/11 214

Exhibit 51 - E-mail from Mann, 9/29/11 216

Exhibit 52 - E-mail from DiRossi, 9/30/11 217

Exhibit 53 - Maps 229

Exhibit 54 - R.C. 104.04(D) Statement 262

(Exhibits attached to original transcript.)
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Ms. Schmiege not present.)

RAYMOND E. DiROSSI

being first duly sworn, testifies and says as

follows:

CROSS-EX.AMINATION

BY MR- MURRAY:

A.

4-

Good morning, Mr. DiRossi-

Morning.

Would you state your full name and

address for the record, please-

A- Legally Raymond E-, for Edward,

DiRossi. And 5732 Springburn, one word, Drive,

Dublin, Ohio 43017.

Q. Have you been deposed before?

A. No-

Q- Okay- We'll go through just a couple

of grounds rules- You probably already know

these. But you need to answer out loud- The

court reporter has difficulty taking down nods of

the head and things that are inaudible answers-

If you at some point in time need a break, as long

as there isn't a question pending, you're

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC
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perfectly entitled to ask for that- Let me know_

If I were to ask you a question, and

I'm certain I will, that you don't understand, ask

me to rephrase it and I'll take another run at it,

all right?

A- Okay_

Q_ Couple of particular things I would

like to ask of you this morning given the context,

number one, there are very many parties that we'll

be talking about and e-mails and whatnot_ And if

you would, for the benefit of the Supreme Court

Justices who will be looking at the transcript,

help me to identify those people- If you don't, I

will prompt you, but it might go a little bit

faster if we can go ahead and identify those folks

if they're coming up for the first time.

And then I've forgotten what the second

point was that I'll make, but I'll get to it in

just a moment_

You are represented by counsel this

morning I take it, correct?

A- Yes_

And which law firm is your counsel?

24I Who is your counsel?

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC
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A. Baker & Hostetler_

Q_ Okay_ And have you retained Baker &

Hostetler yourself or your company, or they're

being provided as counsel to you by someone else?

A. I think they are being provided to me

because of my role in the apportionment efforts.

Q. So you believe that they are being

compensated by the State of Ohio?

MR_ TUCKER: Dennis, let me interject.

First of all I'm going to object on the grounds of

attorney/client privilege as to any details of the

arrangement that we may have with Mr. DiRossi or

Ms_ Mann. If you want to get into the fact that

we do represent them, that's fine. But I'm going

to object to the extent you're going to ask any of

the specific details of that_

MR. MURRAY: Wasn't going to ask

anything more other than -- and you're perfectly

entitled to be paid and I'm glad to see lawyers

get paid. Just trying to find out who's paying

for your time here today and if it's -- does

Mr. DiRossi know that? Are you going to let him

answer that question?

MR_ TUCKER: Do you -- you can answer.

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC
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A- I don't know the financial arrangements

of how the payments are going to be made other

than that Baker & Hostetler has been retained to

represent me_

Q_ Okay_ And you're not sure if your

company is paying for them or if the State of Ohio

is paying for them or someone else?

A. My firm is not paying for them.

Q_ Okay. All right- Would you just

briefly go over for us your educational

background?

A. Sure. I graduated from high school in

1990 from Akron Firestone High School in Summit

County- Went to Ohio State- And in 1994 I

graduated from Ohio State with a double major in

finance and marketing. Did not pursue any further

educational degrees past the college level.

Q. And after you were -- after you

received your degrees from Ohio State, where were

you first employed? Give us a brief history of

your employment if you would, please_

A. Are you asking after graduating or

during college or --

241 Q. Yes_ After_

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



12

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A. After college? Well, I was working

simultaneously in the Ohio Senate in -- in the

early '90s and continued that employment

immediately after graduating_

Q_ And upon graduation, what was your

position with the Senate?

(Ms_ Luper Schuster entered the room.)

A When I -- after graduating, I became a

legislative aide in 1995, January of 1995, for

then Senator Chuck Horn from the Montgomery County

area- Afterwards I moved to the Senate Majority

Caucus as an assistant finance director, policy

director and --

4• Both positions at the same time?

A .
No_ I no longer was a legislative aide

to Senator Horn when I moved to the caucus_

Q_ I'm sorry_ I thought you indicated you

were a finance director and policy director?

A. Those were my roles in the Senate

Caucus, assistant finance director and policy

assistant.

Q. Okay. And at that time that was the

Republican Caucus, correct?

A. Yes.

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC
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Q. Okay. And how long did you hold those

positions approximately?

A. In varying -- in varying, despite title

changes through that, I was employed through --

let's see, I'm trying to recall the exact dates.

I left to go work for the Ohio House of

Representatives where I worked for four years, and

I can't remember if it was 2004 or 2005 in which I

left the Senate and went to the House.

Q. Okay. And who did you -- who did you

work for in the House or what position did you

hold there?

A. I was the finance director for the Ohio

House of Representatives_ The speaker at the time

was Jon Husted.

Q. And how long did you hold that

position?

A. Four years_

Q. So that takes us out to roughly 2008?

A- Yeah, would have been through December

of 2008 when the House changed hands and was -- a

new speaker came in and my services were no longer

needed.

24 1 Q. And you were the finance director for

Realtime - Videoconferencing - Trial Presentation - Video
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the Majority Caucus, is that what you indicated,

or is that correct?

A. Yes_

Q_ And then what position did you take

after 2008?

A. In early 2009 I, through Secretary of

State Brunner's office, incorporated an LLC,

Capital Advantage, LLC, which I am the sole

employee and president of, and that business is

still in operation from early 2009 to current.

Q. And has that been your sole employer

since 2009?
r

A. No. At some point in 2010 I was

appointed to be a board and commission member for

the Department of Transportation, the

Transportation Review Advisory Council or TRAC_

Q_ Okay. Do you continue to hold that

position?

A.

Q-

A.

Q-

A_

24 1 Q.

I do_

You've held that continuously?

Since appointment, yes.

Is that a compensated position?

It is.

In the various roles that you've had in

Realtime - Videoconferencing - Trial Presentation - Video
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government over the course of I guess about

20 years now, would I assume correctly that you've

had training on open meeting -- the Open Meeting

Law or the so-called Sunshine Law?

A- I don't know if I've ever received

specific training, but I am generally familiar

with the law.

Q. Okay- And I recognize that you're not

a lawyer, but what is your understanding of what

the Sunshine Law requires?

A- The Open Meeting Sunshine Law requires

that the final deliberations of any public

committee has to be done in public, would be the

simple summary.

You qualified that in an interesting

way- You said "the final deliberations." And

you're contrasting final deliberations with what,

if anything?

A. I don't think -- I did not intend any

specific difference, deliberations, final

deliberations, final product.

Q- Again, understanding that you are not a

lawyer, I'm not asking you this as a legal

question, what is your understanding of --

Realtime - Videoconferencing - Trial Presentation - Video
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regarding the requirements of the Sunshine Law if

a majority of the members of a body deliberate a

decision? Is that required to be in public?

MR. TUCKER: Objection- You can answer

if you can.

A. Could you restate the question?

MR. MURRAY: Could you read the

question back, please, Mary?

(The record is read as requested-)

THE WITNESS: Could you read it one

more time, please?

(The record is read as requested.)

A. Yes.

Q. Okay- And do you have any

understanding about the requirements of the

Sunshine Law as it applies to serial meetings or

so-called telephone chain meetings? Are you

familiar with that concept?

MR- TUCKER: Objection. Answer.

THE WITNESS: Answer?

MR. TUCKER: You can answer if you

I am not familiar with serial-

Okay-

Realtime - Videoconferencing - Trial Presentation - Video
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A. Or whatever you described it as.

Q. All right. Let me ask you this then:

Do you have any understanding of what the

requirements of the Sunshine Law are as it applies

to one member of a public body sequentially

gaining input and deliberating with various other

members, a majority of the other members of the

public body? Does the Sunshine Law apply to those

deliberations?

MR. TUCKER: Same objection.

MR. COGLIANESE: Objection.

THE WITNESS: Could you repeat that

question, please?

(The record is read as requested.)

p I don't have knowledge of that -- about

that.

Q_ Okay. There was advice given by a

Republican party operative, the gist of it being I

believe it's Keep It Secret, Keep It Safe. Are

you familiar with that?

MR. TUCKER: Objection.

THE WITNESS: Answer?

MR. TUCKER: You can answer if you

know.

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



18

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A- I'm aware of it- I'm aware of it, but

I-- I wasn't present for the presentation, but I

believe that's how it came to come in existence.

Q-
Okay- Have you spoken with anyone who

was present for such a presentation?

A- Have I spoken to them about?

Q- About the presentation-

A. I mean, only in the last several months

as it was uncovered by public records request.

Okay- So in other words, your

testimony is you had not heard of the concept Keep

it Secret, Keep it Safe prior to the Apportionment

Board making its final decision?

MR- COGLIANESE: Objection-

Q- Is that your testimony?

MR. TUCKER: Objection.

A. I mean, I believe to what you're

referring was the title of the PowerPoint

presentation- I didn't understand it as a concept

or anything like that- It was the title of a

PowerPoint that I think was given by a consultant

in Virginia where I was not present.

Q. Okay. Do you know who the consultant

was?

Realtime - Videoconferencing - Trial Presentation - Video
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A_ I mean, I do now, yes.

Q. Who was -- who was that consultant?

A. I believe his name was John Morgan_

Q, And who from Ohio, if anyone, was

present for that?

MR. TUCKER: Objection. You can answer

if you know.

A. I don't know who would have been

present for -- I think he gave the presentation in

Virginia_

Q_ Okay_ Have you ever seen the

PowerPoint presentation?

A. It was subsequently forwarded to me I

believe in an e-mail, yes.

Q- Approximately when?

A_ I don't recall a date, but it would

have been probably sometime in June or July.

Q. Okay_ Have you provided us with that

e-mail? I don't believe I've seen it.

A_ I did not send the e-mail, but I

believe it was provided in a number of public

records requests that we have provided to people

who asked for them- And I think a large majority

of those public records requests were provided in

Realtime - Videoconferencing - Trial Presentation - Video
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the last 24 hours to counsel.

Q And you think the PowerPoint

presentation was attached to that?

MR_ TUCKER: Objection.

A .
It could have been. I mean, there are

thousands of documents and e-mails_

Q. Absent the ability to look at that

e-mail and the PowerPoint presentation this

morning, can you tell me what the take-aways were

that you had from reviewing that PowerPoint

presentation, if anything?

MR. TUCKER: Objection. Can you

clarify the time frame? I think Mr. DiRossi

testified he hadn't seen it until after the

Apportionment Board made its final decision. Are

you talking about his review at that time?

MR. ML7RRAy- I'm talking about his

review at the point in time that he -- the

take-aways that he made, if any, at the time that

he received the PowerPoint presentation, which I

think he indicated was late June or early July_

MR. TUCKER: I don't believe the

witness testified he actually reviewed that

presentation at that time, though_ So I don't

Realtime - Videoconferencing - Trial Presentation - Video
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know how he could have any take-aways if he hadn't

reviewed it.

MR. MURRAY: We1l, all right.

Q. Who sent you the e-mail?

A I believe the e-mail was forwarded to

me by Heather Mann-

Q- Heather Mann. Okay- And Ms. Mann was

at the time or would soon be, and you understood,

your co-secretary for the Apportionment Board,

correct?

MR- TUCKER: Objection-

THE WITNESS: Answer?

MR- TUCKER: If you know-

A I mean, I -- at the time of that, no,

not really, no- I mean, it was very unclear going

forward if we would have joint secretaries, if we

would have one of the two of us be the sole

secretary, or if, in fact, there would be any

secretary. And that early in the process,

Juneish, that was not clear-

Q, Did you review the PowerPoint

presentation when you received it from Ms. Mann?

A . I did not.

241 4-
Did you review it at any point in time?
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A. I believe in -- subsequently in recent

weeks or months in providing public records

requests to the number of people who asked for

them, when I saw that there was an e-mail that had

been forwarded to me, I very cursory looked

through it_

Q-
Mr_ DiRossi, this is a simple question.

Did you or did you not in your capacity as the

secretary of the Apportionment Board make it a

point to carefully maintain the confidentiality

and the secrecy of the deliberations by the

Apportionment Board members and the input that you

received from various legislators?

MR_ TUCKER: Objection.

MR_ COGLIANESE: Objection.

A_ Seems to -- there's a couple different

pieces in that, I mean, could you re --

Q_ Break it down as you see fit.

A. Okay_ Could you --

MR_ TUCKER: Objection. The witness

doesn't have to break down the question.

MR, NURRAY: Well, then he can answer

the question that I asked him_

MR_ TUCKER: If you can_
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A- I need to at least have it repeated

or --

MR. MURRAY: If you would, please,

Mary_

(The record is read as requested.)

MR_ TUCKER: I'm going to object again.

It's a compound question_ But if you can answer

it_

A. Yeah. I mean, it deals with my

interactions with three, four, five, multiple --

multiple people_ And I -- I don't really think

that in general I had deliberations, so I don't

know how I would have maintained a secrecy or

however else was phrased in the question,

confidentiality or secrecy of those deliberations.

I'm confused by the question.

Q. Then why did you create something

called the bunker?

MR. TUCKER: Objection_

A, I mean, I didn't create a bunker_ We

rented a hotel room to use for office space.

Q. There's ample government office space

around Capital Square. Why rent something -- why

rent a hotel room for what, a couple of months,
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pay $10,000 and meet off site?

A. Well, it's -- it is the same facility

when I was involved in the apportionment process

in 2001, it's the exact same facility that we used

for the exact same purposes_ You know, the

apportionment in general is a very unique

experience, something that only happens once a

decade- It is not something that people are --

they're staffed for a decade waiting for it to

happen. It just kind of arises and happens and it

is very unique.

And the Constitution, the Ohio

Constitution provides a very tight timeline in

which all of those actions have to happen_ And it

was not uncommon, in fact it was the norm, that we

would work 12, 14, 15, 18 hours a day, and

knowing -- having worked in the Senate, having

worked in the House, I know that the office space

if the Riffe Center or in the Statehouse is not

conducive to that envirorunent, especially in the

Riffe Center_ Having been a finance director

there for four years, I know at 6:00 or

thereabouts the -- I think it's either DAS or the

Ohio Building Authority turns off the
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air-conditioning. And if you want to run

air-conditioning on your floor for an hour, it's

$300-

And there were many nights that we

worked from 6:00 -- that 6:00 p.m_ time frame

until 2:00 in the morning. And my guess would be

we would have cost the State more money if we had

been in the Riffe Center because of

air-conditioning, heating and cooling, and just

logistics_

Q. Let me see if I have this right- I

asked you why and you gave me three answers

essentially. One, you were concerned about

air-conditioning; two, you were trying to save the

State money; and three, there wasn't office space

that was available_ Is that right?

MR. TUCKER: Objection.

Mischaracterizes the witness's testimony_

A_ I didn't -- I didn't make any -- I

didn't say that there wasn't space available, I

just -- for what my purposes and my experiences

having been through this process before, it was a

very useful use of space for us to use the

DoubleTree again- And it -- it suited the unique
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time constraints that we would be operating under.

And actually, we made sure to get the State

government rate to make sure that we were paying

the -- as little as possible- And we did get a

discount for using the State government rate.

4- Who had keys to the bunker?

MR. TUCKER: Objection.

MS. CHIN: Objection.

MR. COGLIANESE: Objection.

A- I mean, the hotel issued a number of

keys. Heather had a key. And wasn't really a

key, one of those swipe cards, Heather had one, I

had one, and the chiefs of staff of the House and

Senate had -- had one as well. But those I think

were the only four that were ever issued.

4- And specifically we're talking about

the chiefs of staff of the Republican Caucus in

the Senate and the Republican Caucus in the House?

A. Technically I think that's the chiefs

of the staff of the entities, but, yes, the

majority chiefs of staff of each body, yes.

Q- Was there a log maintained of those who

came and went from the bunker?

MR. COGLIANESE: Objection.
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A- I didn't keep any record of who was

there and when they were there, no.

Q. Okay. So as I understand, the bunker

was a single hotel room, and you had at least the

bed removed and then you brought in some computer

equipment and printers?

MS. CHIN: Objection.

MR. TUCKER: Objection.

MR. COGLIANESE: Objection.

Q. Is that correct?

A- I mean, you know, it was -- it was a

hotel room, and we had the staff of the DoubleTree

remove a lot of furniture that would be in a

traditional hotel room. The bed, a desk, some of

the -- a couch or something we had removed and we

brought in our equipment that we needed and had

purchased.

Q_ And what was that equipment? Computers

and a printer and some other things?

A. Yeah, computers, plotter, connection

cables, power cords, yes.

Q-

bunker?

And did you hold meetings in the

MR. COGLIANESE: Objection.
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MR_ TUCKER: Objection_

A_ I mean, I was there working feverishly

to make sure that we could do this and get this

done under the constitutional restraints that we

were operating under. At various times when

people did stop by, we did talk to them, yes.

Q. Did you meet with Apportionment Board

members in the bunker?

MR. TUCKER: Objection_

MR.COGLIANESE: Objection. This

witness has not called the hotel room at issue a

bunker. I think this is a misrepresenting

question to keep referring to it in that manner_

MR. MURRAY: Your objection is noted_

A. Are you asking about an individual in

particular or are you just --

Q-
There aren't that many members of the

Apportionment Board, so any one of the individual

members of the Apportionment Board, did you meet

with them in the bunker?

MR_ TUCKER: Objection. I'm just going

to put a continuing objection to the reference as

to bunker.

241 MR. COGLIANESE: Objection.
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MR. MURRAY: That's fine.

A. On a few select occasions there were

members of the Apportionment Board that were at

the hotel room_

4- Which ones?

A. Jon Husted was there I believe once in

the entire time that we were there. Governor

Kasich was never physically there, at least not

when I was there, and I was there a lot. Auditor

Yost was there three or four times- And President

Niehaus -- well, President Niehaus was there

probably seven, eight, or nine times in total.

But when he would have been there early on, he had

not been named an Apportionment Board member, so

I-- it's kind of hard for me to -- we didn't know

who was going to be the appointee of the Speaker

of the House and the president until it was made,

and that wasn't made until just before August.

Q. You didn't mention Leader Budish_ I

take it he was never in the bunker?

A. He was not_ Not in my presence_

4- I'm going to show you a document -- I

think we'll just mark this Exhibit 1_

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



30

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Thereupon, Relators' Exhibit 1 is marked

for purposes of identification.

Q. You are not indicated as a recipient of

this e-mail, but my question to you is whether or

not you recall participating in a meeting in which

Mr_ Braden made a presentation to the Governor and

others regarding redistricting on looks like June

15th? Or June 2nd, excuse me.

A. Are you asking if I was at this

meeting?

Q_ Yes.

a To the best of my recollection, I was

not.

4-
Okay. Now, this is the other point I

had failed to mention to you earlier, Mr_ DiRossi,

my inquirythis morning is designed to go to the

Apportionment Board questions and those

activities_ I really do not mean to get into a

lot of redistricting issues, and I will try to

avoid those_ To the extent that you can take a

question either way, you have my permission to

kind of lead it toward the apportionment

direction -- or my appreciation I should say of
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leading it in that direction_ But sometimes the

language is used interchangeably it seems in the

e-mails and so it's a little hard to discern

whether the folks are talking about

reapportionment or redistricting or both -- both

processes I should say_

And with that, I have a question_ I

see many references to weekly meetings regarding

redistricting_ Were there weekly meetings with

respect to reapportionment or were those separate

meetings, combined meetings? Can you.help me

understand what was occurring there, please?

MR. TUCKER: Objection to the form-

You can answer if you can_

A_ Well, in general, the -- if I

understand what you're referring to by the weekly

meetings, there was, again, going back to the fact

that I had been involved in both the redistricting

and apportionment efforts in 2001 and had an

understanding of the timelines and the pressures

that would be on whoever to produce the maps for

either the General Assembly in redistricting or

for the Apportionment Board and apportionment.

I was very concerned that we were
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behind, and so a lot of impetus for the weekly

meetings, if they're the meetings I believe you're

referring to, that Heather initially set up, was

trying to get at all of the logistical things that

would have to happen, buying computers, buying

software, figuring out where the office would be

located, understanding the timelines of whether or

not we would do the redistricting in the

legislature before the apportionment or

afterwards, understanding when the primary would

be and what the impact of that would be on those

timelines_ So that was the impetus of those

meetings. It was really all of the logistical

things that we needed to do that I felt we were

not doing and not paying attention to.

Q. So when we see references to weekly

meetings, generally speaking, we're talking about

meetings that dealt with both issues,

reapportionment and redistricting; is that fair to

say?

A. In general, yes.

Q. Okay. And when did those meetings

start to the best of your knowledge?

A_ I believe the first one that we had was
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in early July, maybe July llth, I believe, if

that's a Monday. And quite honestly, that was an

all staff level meeting, and I think Heather --

well, I don't want to speak for her, but I think

the intention was to do those on a regular basis

going forward_ But in actuality, we ended up

cancelling the vast majority of them. I think

maybe we ended up having three in total before we

were just too busy to divert from our duties_

Q_ Okay_ And do you recall roughly when

the three were? Were they all in the time frame

of July and August? Did they extend out further?

A. I don't recall the dates of the other

two that I am thinking about, but they would have

been earlier in the process rather than later_

Q_ Okay_

A, As the process got later, we got very

busy.

Q. When you say staff level meetings,

who -- whose staff was participating in these

meetings?

MR. TUCKER: Objection.

A. It would have been staff from the Ohio

House, would have been a few people from the staff
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of the Ohio Senate, and a few staff members from

the Governor's office were at the first meeting.

Q_ And not the Auditor and Secretary of

State?

A- Not at the July llth, no, not to my

recollection, no staff members from the Secretary

of State's office, the Auditor's office were --

were present.

Q. What about at any of those meetings,

were the -- were staff members from the Auditor's

office or the Secretary of State's office present?

A. At -- I believe -- I believe staff from

some of the other Apportionment Board offices did

attend one or both of the other meetings, yes.

Q_ Okay_ But certainly no one from Leader

Budish's office, correct?

A. No_

4- And they -- and no one was invited from

his office, correct?

I didn't do the invitations to the

But you don't know of any invitations

being extended to his office, correct?

A. Not to my knowledge, no.
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mentioned it, what was your involvement with

redistricting in 2001?

A. The -- as --

MR- TUCKER: Hold on. Dennis, are you

talking about reapportionment or redistricting?

MR. MURRAY: Thank you- I meant

reapportionment- Thank you-

A. As the -- as the Census was approaching

in 2001 or 2000, April of 2000, I was an employee

of the Ohio Senate. I was designated by the then

president and then chief of staff to be kind of

the point person on redistricting and

apportionment. And as early as I think 1998 I was

-- attended seven, eight or nine NCSL, National

Conference of State Legislators redistricting and

apportionment seminars.

I was sent to be trained on GIS

software and had conversations with the counsel

from the '90s about some of the constitutional

issues, trying to get familiar with them- And

then as the Census occurred and we moved through

the apportionment process, I was the -- I did not

serve in any official capacity to the board, I was
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not a secretary or the joint secretary, but I was

the assistant to the then secretary_

Q_ Who was that then?

A_ The secretary of the 2001 Apportionment

Board was Scott Borgemenki.

Q_ Okay. And is it fair to say that as a

result of the experiences that you had in 2001,

you were -- you had been eagerly awaiting

participating in apportionment, reapportionment

10 years later?

MR. TUCKER: Objection.

A. Well, in -- well, I felt that I had --

I felt that I had a knowledge and an understanding

of the process being one of the few people on

Capitol Square who had been through it before and

that I could be helpful to the process, yes.

Q_ And in fact you said, I've been waiting

for this for 10 years?

MR_ TUCKER: Objection_

MS_ CHIN: Objection_

A_ I mean, if you're referring to a

certain e-mail, I mean --

Q. I'm asking if you said that. I'm not

referring to an e-mail.
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MR. TUCKER: Can you give a context of

when, to who?

Q-
In 2011, did you say on at least one

occasion, I've been waiting for this for 10 years?

A. Say it or type it or

Q. Communicate it.

MR. COGLIANESE: Objection.

A. I don't -- I don't recall saying those

specific words.

Okay_ So without looking at -- just at
4-

the moment specific exhibits, can you tell us how

the secretaries went about gaining input from the

members of the Apportionment Board regarding how

it is that the maps should be drawn?

MR_ COGLIANESE: Objection.

A. Well, there really was very little of

that because as I said, I had been through the

process before, and I believe that President

Niehaus and Speaker Batchhelder were aware that I

had been through the process before and that I

knew all of the constraints that we would need to

be operating under, whether it be Article XI of

the Constitution, the Federal Voting Rights Act,

the U.S. Constitution and all applicable case
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laws, and they felt that I had a good

understanding of that and they trusted me that I

knew what we needed to do to produce the map and

the timelines. And so they really, from my

standpoint, let me do that, and so much of it came

from me to them, not from them to me_

4- Ss it fair to say that -- that you and

Ms. Mann more than anyone else decided how the

map -- the reapportionment map would be drawn?

MR. TUCKER: Objection_

MR_ COGLIANESE: Objection.

A. As -- as the joint secretaries, we

prepared a map for the House and Senate which we

submitted to the board along with all the other

plans that were submitted- And the Apportionment

Board did vote to adopt our map with some

amendments_ As to why they did that, I don't

know.

Q_ And there were amendments made to --

was it eight or nine districts?

A. I don't recall the number of districts,

but there were three amendments adopted by the

board subsequently to our initial map being

proposed, and we referred to them as amendment A,
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amendment B, and amendment C.

Q_ Okay_

p,. But I don't recall how many components-

Each one changed_

Q, So with the exception of the districts

touched by those three amendments, the districts

that were adopted by the Apportionment Board were

exactly as you and Ms. Mann proposed them,

correct?

A. Yes_

Q. So more than anyone else, the two of

you would know why it is those districts were

drawn those ways?

A. Yes.

And between you and Ms. Mann, is one of

your more responsible for how the districts were

drawn?

MR. TUCKER: Objection.

MR_ COGLIANESE: Objection.

A. I had been through the process before,

as I've stated, so I had a historical

understanding of the process, the limitations, the

constraints, so I think I was very active in our

discussions about what we would propose_ But I
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don't know if I could answer your specific

question about who was more responsible.

Q- Okay- When did you first -- strike

that-

agreement?

9-

matters?

Your firm was retained pursuant to an

MR. TUCKER: Objection. Pertaining to?

Work on the Apportionment Board

A. My firm, Capital Advantage, entered

into a contract pursuant to an agreement that was

adopted with bipartisan votes on the Legislative

Task Force on Redistricting and Demographic

Research-

Q. Okay- And if I recall correctly, that

retention -- or the agreement was, I'll get to it

in a moment, but that was August Ist, correct?

A. I would look at the contract to know

the exact date, but, yes, very close to August 1st

or 2nd, yes.

Q. Okay- So -- so was that contract

submitted pursuant to a request for proposals?

MR. TUCKER: Objection.

A- The Legislative Service Commission who
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the money for the legislative task force is un --

the money is in line item 035407 in the LSC

budget. And the LSC is exempt from competitive

bidding requirements. This is the same process

that we used in 2001 and I believe -- I believe

potentially in 1991 where through bipartisan

agreement, the -- the Republican members of the

task force and the Democratic members of the task

force were given identical amounts of money so

that everybody could do everything that they felt

necessary to go through the process of

redistricting and apportionment_ And it is

through that allocation of money to the Republican

Caucuses in which my firm was then retained_

Q. And I do appreciate that larger

explanation as to the specific question which I

asked. However, the answer is, no, there was no

RFP that went out, correct?

MR. TUCKER: Objection_ It

mischaracterizes the witness's testimony.

A_ There was no RFP.

Q_ Okay. There were no others who

submitted bids other than you and Ms_ Mann to the

Republican Caucus, correct?
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A. Well, I didn't submit a proposal, a

physical proposal. I do believe there were plenty

of other people who were interested in being part

of that process.

4• [nThen -- when did you -- when did you

first begin to work on reapportionment in 2011?

A. Well, you know, work on it depends I

think what you mean by "work on." I attended in

January of 2011 an NCSL seminar on redistricting

in Washington, D.C. And that was just kind of

understanding what the Census was doing with their

phase one and phase two operations and other

things. And so I guess depending on your

definition of work, that might have been the first

time, but then S didn't really do anything for

five or six months after that_

Q Okay. What did you do next?

A. With respect to apportionment?

Q. Yes.

A. In June and July of 2011 I would have

started getting more active in communicating with

the House and Senate about where they were in the
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process and what steps they had put in place to

make sure that we would be able to go through the

apportionment and redistricting process smoothly.

Q- And at that point, that time you spent

in June and July was essentially as a volunteer,

correct?

A- Yes.

Q- Okay. You weren't compensated at all

for your work with respect to reapportionment

until your firm was retained, correct?

A. That's correct-

Q,And then you attended the NCSL

redistricting seminar, that was on -- you paid for

that? That was on your own time and your own

expense; is that correct?

A. I don't specifically recall if I paid

for it and was reimbursed for it or if -- if it

was paid for on my behalf, but it was not by state

resources, would have been another entity that

would have paid for me to have attended that

conference.

It would have been a representative

organization of some sort or another; is that fair

to say?
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A. Yeah. I believe it was the Republican

Senate Campaign Committee.

Q. Okay_ All right- Thank you_

A_ Not state resources_

Q• So you indicated in June and July, if I

recall your testimony, you started talking to,

I've forgotten exactly what you said there,

Mr. DiRossi, folks over at the Senate to make sure

they were getting ready for reapportionment. Is

that generally correct that's what you testified?

A. The Senate and the House, yes_

Q- Okay. And who were you talking to in

that time frame?

A. It would have been the chiefs of staff

of the Senate, then Matt Schuler and Troy Judy in

the House of Representatives_ It would have been

the legal counsels of the House and Senate

Majority Caucuses_

4- And who were those folks, if you could

identify them, please?

A. At the time, John Barron was the legal

counsel for the Ohio Senate and Majority Caucus,

and Mike Lenzo was the legal counsel for the House

Majority Caucus_ And also Heather.
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Majority Caucus in the House, correct?

A. Yeah, I'm unaware of what her actual

title was.

Q- All right. And so you were talking to

those -- basically those five people; is that

correct?

A- Yes-

Q, Okay.

A- Yes-

And what were you talking to them

As we talked about before, making sure

that they had done the things necessary to make

sure that we could go through a redistricting and

apportionment process smoothly. All the

logistical things that go into it before you would

even turn on a computer.

Q- Okay- And what were those?

A. Historically the state has, in a

bipartisan fashion as we did in 2011, contract

with Cleveland State University and subcontract

with Ohio University to make sure that the data

that is released by the Census is incorporated
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into Ohio's geography so that when any member of

the public or any member of the Apportionment

Board wanted to draw a map, that the data would

work. So data issues. Making sure that Cleveland

State University had been coordinating with the

Census Bureau on all of the phases of the Census

that they are required under their contracts to

operate under_ Trying to push the House and

Senate staff to make the decisions about -- we had

an early primary because of Ohio law having the

primary in March as opposed to May, making sure

people are aware that that would contract the

redistricting timelines. Making sure people were

thinking through thinking about who would be the

secretary or joint secretary to the board. Who --

what type of software would we use? There were a

number of software vendors on the market. Which

software would we use, how would it be

incorporated with Ohio data, all of the

logistical. That's a flavor of the logistical

things that we had to deal with early on_

Q. And in that time period, you had made

it known what your interest was in serving as

secretary, as co-secretary; is that fair to say?
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MR_ TUCKER: Objection_

A_ I let the staff know that because of my

previous experience, I wanted to be helpful to the

process in whatever way I could_

Q. Okay_ When did you first discuss with

anyone being the secretary of the Apportionment

Board?

A. Ever?

Q. Yes_

A, Probably -- probably shortly after the

2001 apportionment.

Q. Okay_ And did you have a number of

conversations with legislative leaders and other

members of the Apportionment Board in 2011 about

serving in that capacity in 2011?

A. Members in general or specific -- are

you asking about specific members?

Q. Well, there were only four Republican

members of the Apportionment Board, so I --

AYes, but when some of these

conversations were happening, there was -- there

was not an appointee for the speaker_ I mean,

nobody knew who that was going to be_ So

depending on how you characterize -- do they count
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as Apportionment Board members before they were

Apportionment Board members? Sorry, a little --

Fair enough. Okay- Sure- Now, did

you have conversations -- well, strike that-

When did you first become aubstantially

certain that you were going to be a secretary or

co-secretary of the Apportionment Board in 2011?

A. That would not have been until maybe a

few days before the August vote-

Q- Okay-

A_ It was very unclear up until that vote

of how that would be handled-

Q- When did you first discuss with

Secretary of State Husted serving in that

capacity?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection-

p,. In 2011, I can't recall that I ever

spoke to him about that capacity.

Q- And what about with President Niehaus?

MR. TUCKER: Objection.

A. President Niehaus I -- I probably would

have discussed with him in June or maybe earlier

my desire to be helpful to the process noting that
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he was not an Apportionment Board member in June_

Thereupon, Relators' Exhibit 2 is marked

for purposes of identification_

4- Now, Mr_ DiRossi, I'm showing you an

exhibit we've marked as 2_ It's a July ist e-mail

from Heather Mann. You are not copied on this,

but it references a series of individual

meeting -- meetings with Apportionment Board

members and their key staff during the period

July 7th and July 8th, at least it was hoped that

those meetings would be able to occur. Did you

participate in those meetings?

A. Just reading the -- trying to

understand the context of what this was. And your

question specifically for me is?

Q. Did you participate in those meetings?

A. I would say to the extent that this

e-mail, which I was not a recipient of originally,

ended up being the July llth meeting that I

referenced earlier, I did attend that meeting_ If

this ended up being something educational, I'm

unfamiliar of whether or not I attended or not_
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Q. Okay. Thank you. And I appreciate

that. I believe that it's referring to a series

of individual meetings with Apportionment Board

members and staff as opposed to just staff and as

opposed to one large meeting- Do you recall

participating in July in a series of meetings with

Ms. Mann and Mr_ Braden and Mr. Morgan with

individual members of the Apportionment Board?

MR_ COGLIANESE: Objection.

A. The specific meetings, if I understood

your question, was with Mr. Braden, Mr. Morgan,

and members of the Apportionment Board?

Q_ Yes_

A_ I don't believe to my recollection S

attended any of those meetings.

Q. Okay. And we've been graced this

morning with Mr. Braden's presence, so we know who

Mr. Braden is. Can you tell us who Mr. Morgan is,

please?

A_ John is a consultant that has worked

extensively on redistricting and apportionment

efforts in a number of states and was a resource

made available to Heather and I if we had

questions, whether they were technical or any
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other questions on redistricting and

apportionment.

Q- And specifically he was a Republican

consultant, correct?

MR. TUCKER: Objection.

A. I guess I assumed so, but I didn't -- I

didn't know that for sure.

4-

that asset?

A.

Did you utilize or take advantage of

Early on we had a -- a number of

conversations with him that dealt with the very

technical --

MR.TUCKER: I'm going to object. Ray,

I don't want you reveal anything attorney/client

privileged information about conversations you may

have had with Mr. Morgan or Mr. Braden.

4-
And I do not mean to inquire about

legal discussions that you had with Mr. Morgan or,

excuse me, with Mr. Braden. But Mr. Morgan as I

understand it is not an attorney; is that correct?

I do not know if he's an attorney or

Did he provide you or the Apportionment

Board with any legal advice?
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MR- TUCKER: Objection-

Or did you ask him for legal advice?

A. To the best of my recollection, no, any

legal -- specific legal questions we had would

have been addressed to Mark Braden.

Q- Braden? Okay-

And did you have conversations with

Mr. Morgan before you were appointed as joint

secretary?

A. Yes, I believe I did.

Okay- Would you tell us about those

conversations, please-

MR. TUCKER: Objection to the extent it

calls for privileged communications- If anything

was not legal advice or not privileged, you can

answer-

A- Yeah, a lot of it early on was dealing

with how to operate software- Before S became

officially involved in the process, the decision

had been made to use Maptitude software, which I

believe is a Caliper Corporation based software-

St is a software that I am unfamiliar with or was

unfamiliar with at the time- When I was trained

in 1999, I was trained on Autobound, which is a
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similar, but very different software program.

John was very proficient -- John Morgan was very

proficient in Maptitude. And so a lot of the

conversations we had early on for how to use the

software, how to just be functional- So that was

a lot of those early communications.

Okay. And Mr. Morgan at no time

provided you, nor did you request from him any

legal advice, correct?

MR. TUCKER: Objection. I don't know

if the witness can distinguish what exactly is

legal advice and what is not.

A- I mean, subsequently going forward, we

did talk to him a little bit about any -- some of

the difficulties that Heather and I would have

been having dealing with the reapportionment and

redistricting process and, you know, those

conversations were more just like, well, what

would do you think? What would you do? How could

you approach something? And I don't know if those

are legal --

Q- About mechanical questions about how a

district should be drawn?

A- Not -- not so much because John was --
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John -- I didn't think John had a specific

knowledge of the constitutional constraints that

Ohio dealt with- I mean, obviously Ohio is

probably one of the most stringent one in the

country, and I didn't think that he had a complete

understanding of the constraints that the Ohio

Constitution provided or required_

Q. So can you give us any more information

about the nature of the conversations you had with

Mr. Morgan or the input that he had in the

reapportionment process?

A. I mean, a lot of them were dealing with

software and how -- I would ask questions about in

2001 I was able to do this, I was able to cut and

paste something from one map to another, I don't

know how to do it in this new software, how would

I achieve that? How does Maptitude handle data

and process data behind -- behind the software

that you see on the screen? I mean, that was a

lot of what we talked to him about.

Q. Did he provide you with any advice

regarding how it is that the Republican party in

Ohio could maximize its potential as a result of

the reapportionment process? ,
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MR. TUCKER: Objection.

A. I don't recall offhand conversations of

that nature with John, no.

Did you have conversations of that

nature with anyone else?

MR_ TUCKER: Objection_

MR. COGLIANESE: Objection.

MR. TUCKER: To the extent it calls

for revealing attorney/client communications.

A. Could you restate the question, please?

Q. Well, it may -- may be too difficult

because there are spread out parts_ Let me ask

you a new question_

Excluding conversations you had with

Mr. Braden or others who were providing you with

legal advice, did you have conversations with

anyone as part of the reapportionment process

about how it is that the Republican party in Ohio

could maximize its future potential as a result of

the reapportionment process?

MR_ TUCKER: Objection, but you can

answer_

A, No. Not with the Ohio Republican

party, no_
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Q. Well, let's try that again.

So with the exception of conversations

you may have had with Mr. Braden or others from

whom you were seeking legal advice, did you have

conversations with anyone as part of the

reapportionment process about how the Republican

Caucus in the House or the Republican Caucus in

the Senate could maximize its future potential as

a result of that process?

MR. TUCKER: Same objection.

A. I believe in the course of the entire

process, if you're asking the entire process,

Heather and I would have had conversations along

those lines_ But, again, those -- those -- those

things are all further down the ladder. I mean,

the constraints that we had to operate under were

the Ohio Constitution, the Voting Rights Act, the

U.S. Constitution, all the legal precedence that

had happened in the preceding decade since the

2001 apportionment. I mean, those are the things

that drove our decision-making process_ Those are

the things that canceled anything else out that

anybody would either want us to do or we wanted to

do.
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Q- Let me ask you this, Mr- DiRossi:

After complying with the state and federal

constitutional requirements and the Voting Act

requirements, is it fair to say that one of the

key considerations was maximizing -- in drawing

the maps was maximizing the future potential of

the House and Senate Republican Caucuses?

MR. TUCKER: Objection.

MR- COGLIANESE: Objection-

A, It -- obviously politics is -- when

you're dealing with legislative districts or state

representatives and senators and personalities and

so forth, that was a consideration, but it was --

you know, to say it was secondary to all those

other things really doesn't do it justice- I

mean, it was a much less of a consideration- And

we were asked in a number of cases to do things

which we did not do, did not want to do, or didn't

think were appropriate to do and -- that would

have been better from a partisan standpoint, they

would have been better to do, and we did not do a

number of them-

Q- Why?

A- Because we were following the
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constraints that I enumerated before that control

the process and really drive the process.

Q_ So the things that you were asked to do

that you didn't do, you believed that you were

prohibited from doing by the Constitution either

of the United States or Ohio?

A. Well, not -- not necessarily, no.

Q- Well, can you give me an example of one

that you could have done that you were requested

to do, a change to the map that would have been

permitted by the Constitution, the Voting Rights

Act, but you declined to do?

MR. TUCKER: Objection_ I don't think

it was just the Voting Rights Act that he was

talking about with limitations, but --

A. Yeah, I mean, the limitations are --

there were a lot of limitations. But in Mahoning

County, we have two Democratic state

representatives in Mahoning County. We had a

request by the Republican party chairman to put

the two Democratic state representatives in the

same districts and make them run against each

other. And that would have been very easy to do

and we took great care too not do it_ We did not
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want to put Representative Hagan and

Representative Gerberry in the same district.

In fact, we kept the -- without looking

at a map, I wouldn't know the numbers off the top

of my head, but we kept those two districts very

similar to what they were in the previous

apportionment. To do that we had to split

Austintown Township, which had been split in a

previous apportionment, but if we had -- we could

have put them in the same district very easily.

We did not want to do that. We didn't think that

was appropriate to do and we didn't do it.

Q. Well, in fact, maintaining the

continuity of existing districts was -- is a

constitutional requirement, correct?

A. It is one of several things that the

Apportionment Board is to try to adhere to, yes.

Q. Did you have a rank order of the

constitutional -- the Ohio constitutional

requirements that you applied in drawing the

districts?

A. Can you elaborate on what you mean by

"a rank order" of --

Q_ Well, so that we have it in the record,
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would you describe for us the constitutional

requirements that apply to the reapportionment

process?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection.

MR. TUCKER: To the extent Mr_ DiRossi

is not a lawyer_ But to the extent you can

answer, go ahead.

A_ I mean, there are almost -- well, I

guess I shouldn't say infinite, but there are

numerous instances of any -- depending on what

district you're talking about, there are a number

of criteria and restrictions that would apply to

that situation. And on every district that we

drew, we took great care to think through all of

the provisions of the Ohio Constitution, the

effect that our decisions and our recommendations

would have on the Voting Rights Act and all of the

other case law that we had to follow and adhere

to. So it really was district specific. We

always thought through all of the provisions of

the Constitution when we were doing our actions_

Q. Well, assuming that you worked through

all the issues regarding single counties that need
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to be left whole as a district and Voting Rights

Act requirements and I guess those two, you get

down to the question, do you not, of whether or

not you're going to maintain an existing district

or whether or not you're going to have additional

political subdivision splits? Is that mostly

where it comes down?

MR_ TUCKER: Objection_

MR_ COGLIANESE: Objection_

A I think that might be an

oversimplification of the construction and the

outline of the Constitution, specifically Article

XI.

Q. Well, as you debated -- as you and

Ms_ Mann debated questions about how to draw the

lines, what was the most common question, most

common issue that you had to resolve?

MR. COGLIANESE: Objection.

MR_ TUCKER: Objection.

A. Population -- population issues was a

significant thing that we had to deal with. We

had I believe more than half of the Senate

districts in the state of Ohio were no longer,

after 10 years of growth or population
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contraction, within acceptable parameters to be

Senate districts. And in excess of 60, I believe,

of our 99 House districts had either outgrown or

shrunk past the constitutional allowable

deviations of the population. And I guess I would

say population was the kind of the common theme

of -- when we were putting together districts_

Q_ As you were putting together districts,

would it be fair to say that you kept an eye on

what the -- what the partisan index would be in

those districts?

MR_ TUCKER: Objection_

MR. COGLIANESE: Objection.

A_ That was definitely one of the things

that we looked at, yes, population deviations. If

we were dealing with a district that had minority

issues in it, we looked at the -- the

concentration of non-Hispanic, African-American

voters in that district to make sure that we were

complying with the Voting Rights Act. We looked

at all of the other provisions of the Constitution

that we would have looked at whenever we changed

something or did something_ There were a number

of things that we looked at.
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Thereupon, Relators' Exhibit 3 is marked

for purposes of identification.

You have in front of you a document

that's marked Exhibit 3, and I believe that this

is froma PowerPoint presentation that you and I

spoke about earlier; is that correct?

MR. TUCKER: Objection. You can

answer.

A- . Yeah- I mean, it appearsto be the

front page, the title screen, yes.

Q- Okay. And you've seen this at some

point prior to -- at least prior to today,

correct?

A. Yes.

4-
And I think you testified earlier that

you did not see it, however, until after the

Apportionment Board had completed its work?

A- Well, it had been forwarded to me

before the Apportionment Board completed its work,

but I did not review it. It just kind of was one

of hundreds of e-mails that came in and I just

didn't look at it. And then I did look at it in a
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little more depth after the Apportionment Board

completed its efforts when I was complying with

all the public records requests that were made of

me.

You certainly did all the things that

are listed on this Exhibit 3, did you not?

MR- TUCKER: Objection.

A. I mean, I chuckle a little bit, you

know, "keep away from distractions." Well, you

know, we tried, but -- I mean, "process always

matters," I don't know what -- I don't know what

the question is of ine-

Well, you certainly -- you certainly

maintained controlled access to a location through

a door with a key, correct?

A- I mean, I assume no matter where we had

been anywhere in the state of Ohio, we would have

been in a room somewhere that had a door, yes-

Q- okay- You maintained machine security,

planned security, and personnel security, correct?

A. I don't think we had any security

measures in place on the machines, other than that

they were not connected to the Internet- They

were just machines bought from Micro Center and
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extraordinary security measures.

4-
Other than being in a locked room to

which only four people had keys?

4-

MR_ TUCKER: Objection.

Okay. So we had that much security.

What is -- what is your understanding, if any, of

what "planned security" means?

MR. TUCKER: Objection. The witness

didn't write this document or put together this

presentation.

MR. MURRAY: That's why I said "if

any . '

A. I don't know what John was referring to

or intending_

4-

A_

9-

This is John Morgan again, correct?

Correct. Yes. Sorry_

Okay_ When did you first share any

draft maps with anyone?

MR. TUCKER: Objection_

p,. When did we share the maps? I mean,

with anyone? I mean, who -- who is anyone?

Q-
Anyone other than Ms. Mann_

24IA_ I'm struggling with how you phrased the
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question with share- Heather and I were working

on the computers and the Chiefs of Staff would

come by and, you know, I'm sure they saw what we

were doing, but so I-- I don't know if that

qualifies as share. If you're asking for when

that started, I mean --

Q. Yes, that's what I'm asking.

A. Well, we -- we didn't -- we didn't even

lease office space until mid July. And it took us

time to get the computers set up and running and

work with John Morgan and others on all of the

data issues that I think we were struggling with

to make sure that everything worked and was

integrated and working. So I guess probably the

first time that anyone other than Heather or I

would have seen anything we were working on would

have been sometime in late July, but I'm really,

in an effort to answer your question, trying to --

Q. Late July or do you mean late August?

A. I would say late July.

Q. Okay_

A_ I mean, you're asking for the first

time that anybody other than Heather saw anything

that we were working on. I mean, so that -- I
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mean, that would have been --

Tn terms of a map?

Yes.

okay. Let me back up, because I must

Q-

A.

have missed something- So you first set up over

at the DoubleTree when?

A. I believe in mid July.

Okay. So this is before your firm was

Yes. My contract was not in place

until early, early August.

Q- Okay. Mr. DiRossi, before your firm

was retained, were you involved in setting up

Apportionment Board Committee -- I'm sorry,

Apportionment Board meetings throughout the state

of Ohio or was that not until after you were

involved -- retained, I should say?

A- I believe some of the early

conversations about where we would have

location -- or how many regional hearings the

board would have, where the locations of them

would be, would have happened before my contract

was executed on -- in early, early August.

Q. Okay.
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A. It was -- I specifically remember

having conversations with Heather that knowing in

the previous decade we had done 10 regional

hearings around the state, I remember criticisms

from then Apportionment Board member in 2010 Lee

Harrington that we didn't have one in Youngstown.

And so I specifically talked to Heather about

wanting to have more than 10 this time. And we

ended up at some point deciding to have 11 over

5 days, and specifically having one in Youngstown

this time. '

Q. Okay_ And did you also refer to those

as road shows?

A. I don't recall a specific e-mail or

statement of that, but -- I don't recall.

Thereupon, Relators' Exhibit 4 is marked

for purposes of identification.

Q. Did you prepare the document that we

have marked as Exhibit 4?

A_ I did.

4- And in that document you referred to

241 the Apportionment Board, the regional
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Apportionment Board board meetings as road shows,

correct?

A_ Road show, singular, yes.

Q_ Road show. Thank you.

MR. MURRAY: Was Mr. DiRossi interested

in taking a break?

MR_ TUCKER: He said he's fine, but if

you want to take a break_

MR. MURRAY: Off the record.

(A discussion is held off the record.)

(A recess is taken.)

Thereupon, Relators' Exhibit 5 is marked

for purposes of identification_

4•

(Mr_ Pierre-Louis not present.)

You have Exhibit 5 in front of you,

Mr_ DiRossi. Can you tell me whether this was a

document that you prepared?

MR_ TUCKER: I'm going to object to the

relevancy given that this is purely related to

redistricting as opposed to apportionment.

A. I did prepare the document.

O_ Okay. And I do see, and your counsel
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correctly notes, that it expressly refers to

congressional redistricting. And can you tell me

from your recollection of the meeting dates that

are indicated here that all of this pertained to

just redistricting and not to reapportionment?

A- Yes. Everything on this pertained to

redistricting, congressional redistricting.

Q_ Okay. Then this is the question which

I have to ask you: You indicate here that you

wanted to hold in the can a congressional map.

And my question is whether there was an

effort to make -- to hold the reapportionment map

in the can until some later date?

MR. TUCKER: Objection.

MR.COGLIANESE: Objection.

A, It sounds like you asked two questions.

Q_ Just one.

A_ And the question was?

Q. There's a reference in this document,

Exhibit 5, to holding a congressional map in the

can. And my question to you is whether or not you

did something similar with respect to the

apportionment board map and holding that in the

can?
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A-

MR. TUCKER: Objection-

MR- COGLIANESE: Objection-

No-

What does "in the can" mean? What did

you mean by that?

MR. TUCKER: Objection to the relevance

if it wasn't used in the reapportionment process

context-

A Yes. This was specifically in regards

to congressional redistricting. All congressional

redistricting, and we talked a little bit about

this before, the timeline for the Congressional

Redistricting Bill was really being impacted by

the early primary that the state of Ohio had.

With all of the difficulties we were

having in getting our data in order and getting

the computers to work and getting operations set

up, I was very worried that we would have the time

to do a congressional redistricting plan in a

timely fashion. And, in fact, some of the early

ideas that I had as far as what those timelines

could be, we even talked about having to call the

House and Senate or asking to call the House and

Senate back into session when they weren't
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scheduled to be in session- And that's what that

is referring to, until legislature comes back

September 13th and 14th.

But the idea would be to work on it,

get it to LSC, because LSC would then need to do

all the things that they would need to do so they

could turn it into a bill so that all the senators

and representatives could vote on. And so that

was a reference to getting it done and getting it

over to LSC so it would be ready when the

legislature came back into session.

(Mr. Pierre-Louis entered the room.)

Q. Remind me if you would, Mr. DiRossi,

please, when it was that your map as the joint

secretaries was first made public. Was that

September 23rd?

A. You're back to apportionment now?

Q_ Yes.

A. The map that Heather and I jointly

submitted pursuant to the rules of the

Apportionment Board was submitted on

September 23rd of 2011.

Q. When did that first -- when did that

map first gel, if you will, into the form that you
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made public on September 23rd?

MR_ TUCKER: Objection_

MR_ COGLIANESE: Objection_

A_ Yeah, I mean, I need some guidance as

what you mean by "map," because I've struggled

with this. I know it sounds like I'm being

trivial, but the map that we adopted was a plan

for the House and Senate in total. We never

worked on a map until the end- This is a bunch of

work product that was assembled, so I don't

understand what -- to what you're referring to

about the map_

4- And I appreciate your attempt at

precision, and I'll use whatever terminology you

feel most comfortable with.

I refer to a map simply to refer to the

proposed state legislative districts. Now, what

term do you use for that same concept?

A. Well, the Apportionment Board does not

vote on a map_ What we -- we proposed a map,

which was a visual representation of the legal

description. That legal description is what the

Apportionment Board voted on_ That's what

controls what district -- how the districts are
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formed. We were -- Heather and I were working

that -- working on the legal description that was

submitted on the 23rd probably up until late on

the 22nd.

Q. Okay.

A_ So that -- that's one where I'm

struggling with the, you know, the map. The map

didn't come into existence until the very end when

it was submitted to the board.

Q. Okay. Fair enough. And you understand

that colloquially, most folks, including

legislators, refer to the legal description in

shorthand as the map?

MR. TUCKER: Objection.

Q. Or is that not your understanding?

A. If they -- if they would do that in my

presence, I would correct them_

Q_ Okay_ All right.

Thereupon, Relators' Exhibit 6 is marked

for purposes of identification_

4- Can you identify Exhibit 6 as the

241 contract that your firm Capital Advantage had with

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



75

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the Republican members of the legislative task

force pursuant to which you provided services in

connection with reapportionment, among other

things?

A. It is my contract, yes.

Q, And this contract provides for an

additional payment to you as a result of

litigation being filed, the one that we're here on

today, in the amount of $30,000, correct?

A. No.

Q. All right. Well, the way I read --

read exhibit -- paragraph 3 of Exhibit 6 was that

should litigation be commenced challenging the

redistricting plan or the reapportionment plan,

you would be paid an additional $30,000. And

you're telling me you do not read that that way,

correct?

A My the way I understood your

question you -- you specifically mentioned this

litigation as being the trigger for that payment,

that -- and that is not true.

Q_ I see. Was that -- was this triggered

instead by the litigation filed in Clermont

County?
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A . Yes, it was.

Q. Okay. And is this the document

pursuant to which you were compensated as a result

of your work as co-secretary of the Apportionment

Board?

A. Yes.

Q- Okay. Has Capital Advantage provided

services to anyone else other than the Republican

members of the Legislative Redistricting Task

Force since its formation in 2009?

A I don't understand the question.

Specifically with regards to apportionment?

Q- No, I'm sorry- Let me ask a broader

question that perhaps would be a bit clearer-

Does Capital Advantage have other

Yes-

So you've actually been active in

servicing clients since it was formed in 2009?

MR- TUCKER: Objection- Can you give a

time frame or --

Q- Well, 2009, 2010, you've been active in

servicing other clients?

p Yes-
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Okay.

Thereupon, Relators' Exhibit 7 is marked

for purposes of identification.

And as a part of the reapportionment

process, Mr_ DiRossi, do I correctly understand

that you and Ms. Mann proposed rules to be adopted

by the Apportionment Board?

MR_ TUCKER: Objection.

A We worked on draft rules that the

Apportionment Board in its public meetings

attempted to amend and ultimately adopted in some

form.

Q And the document we have marked as

Exhibit 7 is a rule, an Open Meetings Rule,

so-called Sunshine Law, a rule that was adopted by

the Apportionment Board, correct?

MR. COGLIANESE: Objection.

MR_ TUCKER: Objection_

A I believe it to be, yes, Rule 11 --

11-1-3, yes.

Q And there is no question in your mind,

is there, that the Sunshine Law fully applies to
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the deliberations and decisions of the

Apportionment Board, correct?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection-

MR- TUCKER: Calls for legal

Go ahead and answer-

Can you restate that? I

MR. MURRAY: Could you read the

question back to the witness, please?

(The record is read as requested-)

A- Yeah, I -- you know, with -- fully

applies, I don't know what that means, but, I

mean, yeah, it applies to the operations of the

Apportionment Board, yes-

Q-
Okay_ Thank you.

Thereupon, Relators' Exhibit 8 is marked

for purposes of identification.

Q-
Mr- DiRossi, can you identify for us

the document that we've marked as Exhibit 8?

A .
This was a suggested agenda, or it is

titled Initial Apportionment Board Meeting Script
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for I believe the first Apportionment Board

meeting of 2011_

Q_ And this was a document that you and

Ms_ Mann prepared together, correct?

A. Yes_

Q_ Okay. And it's more than an agenda,

it's a verbatim script that was suggested,

correct?

MR_ TUCKER: Objection.

A. I mean, it was how we thought the

meeting could unfold to do everything that the

board needed to do at its organizational meeting,

first meeting.

Q. Okay_ Well, we could certainly agree

that it's more than an agenda?

MR. TUCKER: Objection.

Q. There was a separate agenda, correct?

A. There may have been. I don't recall.

Q_ Did you and Ms_ Mann prepare scripts

for each of the Apportionment Board meetings?

p, _ Yes _

Q. And did the meetings pretty much run

according to the script that you had provided, at

least as to the statements by the Apportionment
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Board members?

MR. TUCKER: Objection.

MR. COGLSANESE: Objection.

MR. TUCKER: Can you specify which

meeting you're referring to?

Q. Well, there were only how many, three

meetings?

A. Well, there were --

Q_ Four?

A . -- I think four actual meetings of the

Apportionment Board and 11 regional hearings, so

we had 15, I think, meetings.

Q_ Okay. I was referring to the full

Apportionment Board. And did those four meetings

of the Apportionment Board pretty much run

according to the script as to the statements made

by the apportionment members that you and Ms. Mann

prepared?

MR. COGLIANESE: Objection.

A_ Well, definitely with respect to all of

the logistical things like presenting their

official letters verifying that the Governor was

the Governor and that the member -- you know, that

stuff ran very smoothly. The stuff that, you
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know, especially when they were debating the

rules, it did -- they deviated from that script as

they saw fit. In some cases to my chagrin.

4- At both the regional meetings and the,

if we can call them the -- well, strike that_

How do you refer to the four meetings

to distinguish them from the regional meetings?

A- Those were -- the four meetings that

were held in Columbus were the full Apportionment

Board_

Q. Okay_ At both the full Apportionment

Board hearings, meetings, and the regional

meetings or hearings, you -- the board took

testimony from the public, correct?

A. There -- I believe there was one

meeting of the full Apportionment Board where we

did not take testimony, but at the vast majority

of the -- at all of the regional hearings, we took

testimony if anybody showed up to give it. There

was one where nobody showed up to present

testimony_

Did that public testimony change the

legal descriptions in any way?

241 A. Yes.
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MR. COGLIANESE: Objection.

Q. How?

A. Well, as in -- as in 2001 and again in

2011, we had testimony from individuals who

testified that they wanted to see specific

counties either kept whole in the apportionment

process or that they wanted districts formed in a

certain way, specifically to 2011, former Democrat

State Representative Sean Logan testified at I

believe three of our 11 regional hearings.

He specifically and adamantly asked

that Columbiana County be made whole
as a single

county district_ Under Article XI, there is.

leeway for the Apportionment Board to not do that_

We ended up taking his testimony and keeping

Columbiana County whole in the legal description.

At our hearing in Allen County in Lima,

there was testimony from a number of elected

officials that they wanted Allen County to be

whole on the map. That, again, was a -- some

leeway in the Constitution that the Apportionment

Board members could do that or could not, choose

not to_ And we chose to in small -- in part due

to the testimony, do that. And that also affected
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the final legal description.

Q. That included testimony from

Representative Matt Huffman, correct?

A I believe Matt Huff -- my recollection

is that Matt Huffman testified at the Lima

hearing, yes.

Q. Okay_ Any other ways?

A. None that I recall sitting here, but

there may well have been.

Q. Okay. And for the record, Mr. DiRossi,

do you remember that it was Craig Newbold who then

represented and continues to represent Columbiana

County?

A . Am I aware that he was the current

elected representative from Columbiana County?

Q. Yes.

A Yes, I'm aware of that.

Q. He's a member of the Republican Caucus,

correct?

A. He is_ But he -- he did not testify to

any hearing_

MR. TUCKER: There's no question

pending.
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Thereupon, Relators' Exhibit 9 is marked

for purposes of identification_

4•
Can you identify Exhibit 9 as an e-mail

that you received from Ms. Mann?

MR. TUCKER: Objection_ I don't know

if there's -- there's a string of e-mails here.

I'm just looking through them, but I think it's

mischaracterizing the documents. I don't see any

e-mails in Exhibit 9 that are from Ms. Mann.

Q. I see. You're right_ I stand

corrected. I misread this_

Can you identify Exhibit 9 as an e-mail

on which you were copied?

MR. TUCKER: Can you refer to which of

the e-mails you're referring to? Are you

referring to the entire string?

Q. Does this one work backwards? Maybe it

does_

MR. TUCKER: This -- this -- is

Exhibit 9 -- can we go off the record?

MR. MURRAY: Sure.

(A discussion is held off the record.)

Q_ All right_ Now that we've cleaned up
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the logistics or the mechanics, I should say, on

this exhibit, can you tell us whether the document

we've marked as Exhibit 9 is an e-mail string on

which you were copied?

MR- TUCKER: Objection- Again,

mischaracterizes the document.

I'm sorry. Sent to you- Am I getting

Yes-

So Exhibit 9 is a document that was an

e-mail string that was sent to you, correct?

A. Yeah- I mean, I think there's two

e-mails on Exhibit 9 from what I see- I mean,

there's a -- there's a response to me to an e-mail

that I sent it appears.

Q. Okay. So in the underlying e-mail, the

first one, you indicated that you and Heather,

Ms. Mann, had a conference call that day,

July 5th, to discuss data issues and what you

identified as one of the most pressing issues,

which was standardizing political indices. Do you

see that?

A. Yes.

Q. Okay- And by political indices, what
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did you mean?

A_ Well, I mean, having had the experience

of 2001, I knew that as the apportionment would

progress and after it was over, there would be

repeated calls for the indexes of districts. We

got those requests from members, we got those

requests from the press, we got those requests

from everybody- And quite honestly, it was

something that I wanted to have my hands around as

well as we prepared for the 2011 apportionment_

So this is an e-mail trying to get some

consensus about how when somebody said what is the

index of district one, that we would have a way to

calculate that, and that people would all be on

the same page as to what -- how we were

calculating that.

Q_ Okay_ And we've identified some of the

other folks that you copied on your e-mail as

we've identified all of those people, but can you

identify for us on the original underlying e-mail

who those people are that you sent the e-mail to?

A Ben Yoho with the House Republican

Campaign Committee_

Q, What's his role -- position with that
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committee at that time?

A_ I don't -- I don't know what his title

would have been or position would have been_

He -- I don't know.

Q_ Okay_ And what about Vaughn Flasher?

A. Vaughn Flasher was one of the

consultants that ran the Senate Campaign Committee

operations_

Thereupon, Relators' Exhibit 10 is marked

for purposes of identification.

Q. Okay. And would you look at a document

we've marked as Exhibit 10 then? And tell us

whether this is a -- you can identify this as an

e-mail string that you received from I guess a

Jody at Capital Strategies Group?

A. Yeah, I think there's three -- three

separate e-mails on these three pages, but, yeah,

the one at the top, if that's the one you're

referring to, is an e-mail from Jody, yes-

Q_ And the -- I'll just kind of shorten

this up_ As you received this e-mail, you get the

one on the top and the ones on the bottom sort of
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all come along with that, so you get the whole

package, right?

A. Yeah, I believe that's correct.

Q. okay_ And who is the author of this

e-mail at the top?

A_ The author of the e-mail at the top?

Q_ Yes.

A_ Would be Jody Licursi.

Q. What's her role?

A. She is an assistant to Vaughn Flasher.

Q_ Okay.

Thereupon, Relators' Exhibit 11 is marked

for purposes of identification_

4- Can you identify Exhibit 11 as an

e-mail which you received from looks like Clark

Benson?

A Yeah, I'm just -- I'm confused why

Heather's name's at the top of it if it was sent

from Clark_

Q_ I believe if I can help you out with

that, Mr. DiRossi_ This would mean it was printed

out from her e-mail inbox_
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A- Okay- Okay. Yes-

Q Okay- And this was all part of a

process by which you arrived at an agreement that

the political indices that would be used for

purposes of -- for the purposes of your work would

be the five races that are identified at the

bottom of the original e-mail, correct?

A. Yes.

Thereupon, Relators' Exhibit 12 is marked

for purposes of identification-

Can you tell us whether Exhibit 12 was

an e-mail that you received -- I'm sorry, that you

sent to Heather Mann?

MR- TUCKER: Again, are you referring

to the top e-mail on the chain?

4-

A-

4-

Yes- Uh-huh-

Yes-

And under that you are responding to an

e-mail, it looks like I should say under that

looks like you had included an e-mail, an earlier

e-mail that you sent to Heather Mann asking her

whether she was communicating with Ben Yoho- You
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Yes_

And he was -- you were asking her, were

you not, about adding to the database past and

future opponents of current Republican state reps-

Do you see that?

A. Yes.

4-
Can you elaborate on that? What were

you referring to there?

A_ Well, just as a resource, we wanted to

have a good idea of where every elected official

Republican and Democrat, both congressional and

apportionment, resided_ And this -- this e-mail

is part of the efforts that Heather and I

undertook to reach out to all resources to try to

make a database that could be geocoded in

connection with Maptitude software.

Q_ okay. Your answer referred to

congressional races. I'm only interested in

Statehouse races. But your e-mail also only

refers to state representatives, correct?

A. This one, yes.

4-
And your answer referred to Republican

and Democratic members of the Statehouse, but your
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e-mail again refers only to an interest in adding

to the database past and future opponents of

current Republican state reps, correct?

A. This e-mail does, but we had obtained

the similar information about Democratic elected

officials through other means_

Q_ Well, later on you -- maybe about the

same time, you were seeking to obtain from all

current Republican office holders in the

legislature a specific direct confirmation from

them regarding their current home addresses,

correct?

A_ Did you specify the House of

Representatives or the Senate? Did you

differentiate?

Q I did not. Legislature only.

A. Yeah, I -- I -- I was -- I think I was

able to obtain that information on the Senate side

and I think Heather was able -- was obtaining it

on the House side_

Q_ Did you request that same confirmation

directly from Democratic members of the

Statehouse?

A . For their -- for their addresses?
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Q Yes_

A .
I did -- I didn't request it from them.

I was able to get it from the Senate clerk's

office.

Q And do you know why Ms_ Mann was so

insistent on getting it -- getting specific

confirmation from each Republican member of the

Statehouse or of the House of Representatives?

MR. TUCKER: Objection.

A . I don't know -- other than my

conversations with her that we wanted an accurate

database of all Republican and Democratic Senators

and Representatives and where they lived so that

we could understand the residency issues of

Article XI.

Thereupon, Relators' Exhibits 13 and 14 is

marked for purposes of identification.

Okay_ Mr_ DiRossi, you have in front
Q-

of you Exhibits 13 and 14- I'm sorry, which one

was marked as 13 and which one was 14?

A The one dated July llth is Exhibit 13.

24 1 Q. July 11th? May I see those? I may

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



93

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

have mismarked something here.

Thereupon, Relators' Exhibit 15 is marked

for purposes of identification.

Q- All right. Now, Mr. DiRossi, we've

marked three at least by my account seem to be

fairly similar documents, 13, 14 and 15, and let's

just go through these in order. Can you tell us

whether Exhibit 13 is an e-mail that you were

copied on from Ben Yoho? Excuse me. Heather

Mann. Thank you.

A_ Yes, it appears to be. Yes, I was

copied.

Q. Right. Thank you. All right. And

then let's look at Exhibit 14. And Exhibit 14

is -- I guess you were not copied on this one. So

unless you recall seeing this, we may have to wait

and ask Ms. Mann about this one.

MR. TUCKER: Is that a question or --

MR. MURRAY: Well, I'm just asking --

it was a question, sure.

A. I don't recall seeing this specific.

Q_ Do you remember adding to the database
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of addresses, candidates, opponents, and persons

of interest?

A_ Yes- I remember, yes_

Q. Okay_ And are we talking about

candidates, both Democratic and Republican

candidates?

A_ Yes.

Q_ Okay. Including non-incumbents,

correct?

A. In some cases, yes.

Q• And when we refer to persons of

interest, what do you mean by that?

A. A candidate who had run for office

before for one of these districts, a candidate who

had announced their candidacy, or in some cases

they were a former legislator that we didn't know

whether or not they were still politically active.

Q_ Let's skip 15.

Thereupon, Relators' Exhibit 16 is marked

for purposes of identification_

Q- Mr. DiRossi, can you identify for us

241 Exhibit 16 as an e-mail that you sent to Heather
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Mann?

A- I think I -- I don't think it was sent

to Heather-

Q_ I see, you're correct. It was -- you

sent this e-mail to Benjamin Yoho, correct?

A. Yes-

Q- And you copied Ms. Mann, Troy Judy, and

Michael Lenzo, correct?

A- Yes-

Q- And this was a rank order of House

seats by Republican index, correct?

A. Yes-

Q-

I mean, attached to the -- to the

Yes-

What was the purpose of sending this

e-mail to a political operative?

MR. TUCKER: Objection to

characterizing Mr- -- are you referring to

Mr. Yoho or are you referring to one of the ccs?

MR. MURRAY: Mr. Yoho.

MR. TUCKER: Objection to the

characterization of him as a political operative-

Q- Well, let's touch on that, then. Is
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Mr. Yoho -- Yoho a political operative?

A. I don't think of him as a political

operative.

Q. Okay. He was the -- remind me what he

was, the Director of the House Republican --

A . Yeah, I don't know his title, but he

worked for the House Republican Campaign

Committee-

Q- Okay- Well, since you object to the

characterization of him as a political operative,

what would -- let me ask you this question: What

was the purpose of sending this e-mail to someone

who worked for the House Republican Campaign

Committee?

A. Well, obviously everybody that I sent

this e-mail to was a member of the -- part of the

House staff, and I thought they would find it of

interest to know what the indexes of the 99 seats

were-

And you indicate in this e-mail that

we, referring to the Republicans, hold six of

their, referring to the Democrats, seats that are

indexed below 50 percent.

Do you see that?
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MR. TUCKER: Objection.

MR. MURRAY: What's the objection?

MR_ TUCKER: You -- I mean, you've

assumed that he's referring to "we" as the

Republicans.

MR. MURRAY: Well, all right.

MR. TUCKER: That has not been

established.

MR. MURRAY: I was just trying to make

this go a little faster.

Q_ Mr. DiRossi, you say in this e-mail:

They hold six of our 50 percent plus seats_

Do you see that?

A. Yes.

Q .
And when you refer to "they," you're

referring to the Democrats, correct?

A. Yeah, the Minority Caucus of the House,

yes_

Q_ And when you refer to "our," you're

referring to the Republicans, correct?

A. The Majority Caucus, yes_

4- And when you say: At least they do

now, you were referring -- the "they" refers to

241 the Democrats, correct?
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A. Well, it was specifically that

that's -- those were the indexes of the seats now

and that that would change -- likely change going

forward after elections were held, yes.

A-

A.

Q-

Why did you conclude that?

I don't --

MR. TUCKER: Objection.

I don't understand.

Well, you say at least they do now,

ellipses, meaning that you anticipated that those

seats, the 50 percent -- to below 50 percent

seats -- I'm sorry. The 50 percent plus seats

that were currently held by six Democrats, that

that might change, correct?

A. Well, it wasn't just that those seats

may change. I was just jokingly saying that there

would be elections and that those -- those would

change; that it was possible that the Democrats

would win back some of the seats the Republicans

currently had or the Republicans could win back

some of the seats that the Democrats currently

had-

Q- Mr- DiRossi --

24I A. Just basically saying that at least
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you're under oath- And what -- let me tell you,

what you meant here was that as a result of the

work by you and Heather Mann and the Apportionment

Committee -- or Board, that you would change the

outcomes of these elections, correction?

MR- COGLIANESE: Objection.

MR. TUCKER: Objection. The witness

has now answered the question and you're now

putting words in his mouth-

Q- Ssn't that what you meant, sir?

A- All I was simply stating was that this

was the political geography of the state and the

disposition of seats now and it was going to

change; that it would change-

Q_ And it would change specifically as a

result of the legal descriptions that you and

Ms. Mann were putting together, correct?

Q-

MS. CHIN: Objection-

MR. TUCKER: Objection.

MR- COGLIANESE: Objection-

In part, among other things, that would

241 change the outcomes, correct?
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MR. TUCKER: Objection. You can answer

if you know.

p,_ I mean, elections are about a lot of

things- The districts are certainly one of those

things. But there's a lot -- a lot of things that

goes into elections. I was part of the -- I was

part of the 2001 apportionment where we prepared a

legal description, and under that, the Democrats

captured a majority of the seats in the House of

Representatives and held them for a general

assembly. So, I mean, it's certainly not the

predominant factor- It was one of many, many

factors both nationally and in Ohio.

Thereupon, Relators' Exhibit 17 is marked

for purposes of identification_

4• There are a couple of documents that

are collected here together that are Exhibit 17.

And we'll take them in order, Mr_ DiRossi. So the

first document is an e-mail that you sent to

several people, including Heather Mann, on

August 4th, correct?

A. The first one?
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A.

Yes-

Yes-

Okay. And there was an objection

earlier to my reference to the DoubleTree as the

bunker, but that was, in fact, a term that you

used, correct?

A. In this e-mail, yes.

Q. Okay. All right- Let's look at the

next e-mail that's part of this composite that's

marked Exhibit 17. This is an e-mail that you

sent to Matt Schuler on August 16th indicating

that you were going to be in the bunker all day,

correct?

A Yeah. In that same e-mail that I

referred to it as the redistricting office, yes.

Q. And that also you were using

redistricting loosely there to refer to

apportionment as well?

A. I was.

Q. Okay. And the next e-mail in this

composite Exhibit 17, if we look at the bottom

part of that, that was an e-mail that you sent to

Vaughn Flasher at Capital Strategies and Matt

Schuler indicating that you were meeting with
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Senator Manning in the bunker on that day,

September 21st, correct?

A. Yes.

4- And finally just to complete this

exhibit, I don't think that this refers to the

bunker, but let's just identify this e-mail. I

think it may come up later today. This -- the top

part is an e-mail that you received from Senator

Manning, correct?

A. Yes.

Q. This was requesting or suggesting some

very, very specific changes to the legal

description for the district that she anticipated

representing in the future, correct?

A_ Generally, yes. I mean, I -- I'm not

sure specifically what her intention was, but,

yes, that's how I took it_

Q. Did you make any changes to the legal

description as a result of the input that you

received in this e-mail from Senator Manning?

MR. TUCKER: Objection_

MR_ COGLIANESE: Objection_

A_ Yeah, I mean, to the contrary, no_ I

mean, the things that she wanted us to do or
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wanted me to look at doing, we weren't able to do,

and she was not terribly excited about that fact_

Q_ Okay. So to be clear, none of these

changes that she was suggesting were made,

correct?

A_ Well, her suggestions are street level

suggestions, and Article XI does not allow the

construction of districts down to the street

level. We did not interpret it that way. So, you

know, not knowing where some of these communities

are and what jurisdictions, precincts, wards,

cities, I do not believe that we made any of these

changes_

Q_ Okay_

A_ But there are a lot of, you know, 50,

60, 70 different streets referenced here.

Q. Okay. Thank you.

Thereupon, Relators' Exhibit 18 is marked

for purposes of identification_

4• Mr_ DiRossi, you have in front of you a

document marked as Exhibit 18. And can you

identify this as an e-mail that you sent to
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Heather Mann along with a script for the regional

Apportionment Board hearings?

A. Yes_

Thereupon, Relators' Exhibit 19 is marked

for purposes of identification_

Q-
Mr. DiRossi, can you identify for us

the document marked as Exhibit 19 as an e-mail

from Heather Mann on which you were copied?

A. Yes.

Q_ Okay. And underlying the top e-mail is

an August 20th e-mail that you were copied on, if

I'm understanding this correctly, in which

Ms_ Mann was saying that -- saying to Matt Schuler

and Troy Judy of the Senate and House,

respectively, that you and Heather wanted a

decision tree and a time frame within which to get

specific direction on various plans and options on

which you have worked, correct?

A. Yes_

MR. TUCKER: I'm just going to object

that the document and the e-mail referred to

speaks for itself.
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MR. MURRAY: Well, okay. Just wanted

to give him some of it in context first.

Q. Okay. And then you go on to say that

each of you, and I take that to mean Matt Schuler

and Troy Judy, have had an initial walkthrough

of -- of I take it various plans is what that's

referring to. Do you know?

A. Well, yeah, this is where as directed

by the Constitution, we worked on regions or

counties, specific counties. So this is pieces,

pieces of -- it's not plans because to me plans is

the whole thing, it's just the pieces, some of the

pieces.

4-
So at this point in time, August 20th,

you had shared some of those pieces with Matt

Schuler and Troy Judy, correct?

A. Yeah, I can't remember what initial

walkthrough meant_ Sf it was just like a

discussion of the actual -- some of the challenges

we were experiencing or if it was actually showing

them things. But, yes, I'm referring to an

initial walkthrough of some of these areas_

Q. The e-mail indicates that you made

slight modifications, the two of you together,
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based upon feedback that you received to date_

Do you see that?

A_ Yes.

Q_ And was that correct that you had made

some slight modifications at that point based upon

feedback?

A. If I -- if I said it, yes. And

obviously I'm reading the e-mail. I don't recall

who that feedback might have been from. It may

not have been to the people on the e-mail_

Q_ Well, if I understand it right, the

e-mail indicates that it's from both -- the bottom

e-mail that we're looking at is from both you and

Ms. Mann, correct?

A_ Yes.

Q_ Okay_

A_ She would have sent it and she would

have signed my name after discussing the e-mail

with me before she sent it.

Q_ Okay. So this was your joint

communication?

A. Yeah. Yes_

Q•
And it was a joint communication to

241 specifically Matt Schuler and Troy Judy, correct?
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In this situation, yes, that's who it
A.

was sent to.

Q Okay. And so the two of you were

referring to modifications to -- to what? The

legal descriptions?

A Well, that -- this would have been, you

know, the map dealing with certain geographical

areas of the state.

Q. Okay. I'm a little confused, because

before you seemed reluctant to use the term map

and wanted to stick with legal descriptions, so

which did you mean here? Were they modifications

to the map or to legal descriptions?

Well, you know, when we say map, most
A.

people probably think of like a printed map. I

mean, this is just iterations that were on a

computer screen, that's -- when I would say map,

I'm talking about a graphical representation of a

district. At the end, the document that the

Apportionment Board needed to and did adopt was a

legal description, which we spent considerable

time preparing at the end of the process.

Q_ So if I understand your testimony

correctly, at this point you are actually looking
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at pieces of maps? Of a map?

A Yeah, we're looking at -- we're looking

on a computer screen, right, yes.

Q. And do you see a sort of a visual

geographic description? You know, looks like

cities and towns and county lines and things like

that?

A- Right_ That's what -- that's what the

GIS software gives you, a graphical representation

of geography_

Q. Okay_ So at this point you've made

some changes, if I understand it, to maps based

upon feedback that you've received, correct?

A. Yes_

Q_ And who is that feedback from?

A I don't recall. A lot of it would have

just been Heather and I talking together_ Talking

about certain situations and making changes. More

specifically, I don't recall.

Q. Well, when you say feedback, you're

referring to input received from people other than

the two of you, though, correct?

A. No, not necessarily_ No.

Q. Well, but to this point in time, had
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you received feedback from Matt Schuler and Troy

Judy about the maps?

A- I don't recall specifically, but by --

by August 20th, I would think yes.

Q. okay. And did you make any changes to

the maps as a result of their feedback?

A- I don't recall specific examples, but

very possibly. If they -- if they had any

suggestions or observations and Heather and I

talked about them and thought that they were

constitutionally allowable and would improve the

map, then Heather and I would have made the

decision to make those changes. Or it simply

could have been Heather and I looking at it with

fresh eyes the next day and talking about it among

ourselves and making changes based on our

conversations.

Q_ Okay. But at this point, August 20th,

it's probable that you made changes to the map

based upon input that you received from others,

including Troy Judy and Matt Schuler; is that fair

to say?

A. And by you saying "map," I mean, not

the whole map, but any smaller jurisdictions or
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pieces, yes_

Q, Okay. And just to put this in some

context, what you did later on was try to fit

those various regional pieces together, correct?

A. Yes, at the very end of the process to

produce the plan that was actually submitted to

the Apportionment Board for their consideration,

we took all of these pieces of the puzzle or

smaller constitutionally directed areas and tried

to put them together to form one map_

Q_ Okay. Would there be any way to

retrace your steps in terms of the changes that

you made to the regional maps?

A. I'm having a difficult time just

sitting here talking about trying to remember all

of the specific things you're asking about, so I

don't know how I would recreate that.

Q. Well, I meant primarily electronically-

Is there an electronic paper trail, if you will,

sort of a mix of concepts, that would indicate the

changes that you made to the various regional

maps, or is that just all lost to the sands of

time?

A. I don't believe -- I don't believe so,
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but I don't know the technical -- I don't know the

technical aspects of the software and what it's --

Q_ And I'm sorry, just so the record is

clear, I think I understood your answer, but what

you meant is there would be no way to go back, you

believe, to figure out the changes that were made

at various points in time to the regional maps?

A. To the extent that if we were working

on an area of the state and we worked on several

versions of it, we probably still have those and I

believe have provided them through public records

requests to the extent that they were sitting --

we were sitting there and somebody said, well,

move that township or add that township, that

level of -- I don't know how you would -- I don't

know how I would or anybody would recreate that_

Q_ So it's your understanding when you

made those kind of very specific changes on the

maps, that that changed and you just can't go back

and see what it was an hour before, a day before,

that kind of a thing?

A. I don't believe so_ I don't -- I don't

have that technical knowledge of the software_

Q_ Okay_ Between you and Ms. Mann,
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certainly you were the one who was most

knowledgeable about the software, correct?

MR. TUCKER: Objection.

A- What aspect of the software? We -- I

mean, we were good end users of the software. We

could function with it and use it for the purposes

we needed to do- As far as its technical

capability and how it handled data, I was not very

knowledgeable about that-

Is it your impression that the two of

you were equals or was one of your more

knowledgeable about the technical aspects than the

other?

A. The technical aspects of how the

software used data?

Q- Yes-

A- I couldn't say who -- who I thought or

she thought was more knowledgeable about that-

Q_ Okay- Let's go back to this e-mail,

then, Exhibit 19- You indicate that you and

Ms. Mann wanted to set up a decision tree. What

did you mean by that?

A. As obviously we're talking about

August 20th, so, you know, we're less than a month
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away from the Apportionment Board being

constitutionally mandated to put new districts in

place, and we were also standing on the doorstep

of our 11 regional hearings which we were about to

start going out. And that took a lot of time to

coordinate. And I knew we would be losing at

least a solid week of time that we wouldn't be at

the office working. So I was looking for a way to

interact with the Chiefs of Staff and show them

what we had been working on and get any feedback

or commentary that they had back to us.

Q. Did you set up a formal decision tree?

A. Yeah. I mean, I guess the answer would

be no. I mean, that's why I put it --

specifically put it in quotes, you know, there was

no like defined process, but it was a way that we

would be communicating through these number of

parties that all had conflicting timelines and

schedules and demands on their time_

Q_ Is it fair to say that because the

Apportionment Board's work most directly affected

the legislature that you were in communication

more with the Chiefs of Staff in the House and

Senate than you were with anyone else regarding
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input that would be considered for changes to the

maps or the legal descriptions?

MR. TUCKER: Objection-

A- Generally, yes.

And you indicated that you and Ms- Mann

wanted to reserve several hours of your time

referring to Schuler and Judy to jointly lay out

the options. Do you see that?

A. It is on the first page or the second

page-

Q- The first page. About three-quarters

of the way down-

A- Yeah, I see that, yes-

Q-

Okay_ Did you -- did you have that

I can't recall.

When you say in close, or come close to

closing, by saying that based upon these meetings,

we can generate a list of decision points upon

which we need further direction in order to move

forward.

Did you generate a list of decision

points?

A- Yeah, I-- I don't know if I ever
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generated anything, but it was more just ingrained

in my mind that using Article XI there were

specific counties and regions and areas that we

needed to work on as pieces, and those are the

decision points that I was referring to, those

individual components_

Q. Okay- And understanding that it may be

difficult to remember when these meetings

occurred, did you have meetings with

representatives of the House and the Senate at

which you moved past those decision points and

resolved whatever these questions were or issues

were that needed to be addressed?

MR. COGLIANESE: Objection_

A_ You know, I don't recall if we had

meetings or just happened in conversations, but

we -- we obviously got some direction or feedback

to produce a map that we felt we were going to

submit to the Apportionment Board for its

consideration because we did it.

Q_ Okay.

Thereupon, Relators' Exhibit 20 is marked

for purposes of identification.
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Q Mr. DiRossi, I've marked as Exhibit 20,

but I see that it does not appear that you were

copied on this at all- So I'll simply ask you who

was Chad Hawley?

A .
Chad Hawley I think is the Deputy -- I

believe was the Deputy Chief of Staff of the House

of Representatives at the time of this e-mail

being sent.

Q Okay. We'll ask Ms. Mann about that.

Thereupon, Relators' Exhibit 21 is marked

for purposes of identification.

Q_ So we may need to go back to 20 in a

moment, but 21 does not - - does not indicate that

you were copied on this, but it appears to be a

so-called homework assignment that pertains to --

a so-called homework assignment that was given to

Ms. Mann regarding dealing with a situation in

Summit County. And Mr. Hawley is indicating

that -- I'm sorry, in Medina County, and

Mr. Hawley is indicating that this assignment was

being made to her by you and Mr. Hawley. Do you
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recall anything of this?

A. Is your question that -- or statement

that I was giving her this homework assignment?

Q_ Well, that's what it -- the e-mail

would seem to indicate_ And what I'm -- what

I'm -- well, let me ask you first, Mr. DiRossi:

Do you recall an issue arising regarding how to

draw the maps or prepare the legal descriptions in

Medina County?

A_ I mean, to your first point, I don't

think I had any knowledge or anything to do with

this e-mail. I don't know how you're suggesting

that I -- I'm not copied or a sender or anything_

Q, Yeah.

A. In fact, I'm not sure if I've ever seen

this before to this moment, but --

Q. Okay. We'll move on to a different

exhibit_

Thereupon, Relators' Exhibit 22 is marked

for purposes of identification_

4- Mr. DiRossi, can you tell us whether

241 the document we've marked as Exhibit 22 is an
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e-mail that you sent to Heather Mann, I guess the

top piece of it?

A. Yes_

Q. Okay. And it starts out at the bottom

with an e-mail that Ms. Mann sent to Mike Dittoe

and Benjamin Yoho and you, correct? About a

meeting apparently that he had with the two of

you? That is you and Ms. Mann, correct?

A. Yes, I think she was attempting to set

up that meeting to what you refer, yes_

Q_ Okay. And Mike nittoe, I don't think

we've identified him before. He is the

Communications Director for the Republican Caucus

and the House, correct?

A. Yes.

4- And then above that is an e-mail from

you to Ms_ Mann saying three hours and then three

question marks_ Do you see that?

A_I think that was from me to her_

Q_ Right.

A. Is that what you said? I'm sorry, or

did you say from her to me?

Q. I think that's what I said, but that's

from you to her?
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was that the meeting that was held went so long;

is that what your question is?

(Ms. Lesperance left the room.)

A. No- I think what you're seeing here is

she sent the bottom e-mail to try to set up this

meeting, and I don't see it indicated here, but

there must have been something in the e-mail that

suggested the e-mail[sic] would be blocked off for

three hours. And I responded three hours,

question mark, question mark, question mark-

Q- Because you didn't think it should take

Correct-

Okay. Andthen she responds to you by:

Look how long it took to go through this stuff

with the Chiefs.

Do you see that?

A. Yes.

Q. And what "stuff" are we talking about?

MR. TUCKER: Objection. To the extent

you can answer what Heather meant, go ahead-

A. I don't recall specifically, but, you
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know, a lot of what we talked about when we met

with people had nothing to do with maps or the

proposed districts. We spent a lot of time trying

to educate people on what the constraints that

Heather and I were under through Article XI and

all the legal things that I've talked about. And

so we had a considerable amount of time. And we

actually developed some visual aids that just

tried to show the constitutional restraints that

were placed on us by the apportionment process.

And so a lot of these things were

educational meetings. We would get together and

talk with the staff and everybody would have these

ideas about what, you know, should happen or what

we could do, and we had to tell people the

expectations and the constraints that we were

operating under.

So this -- you know, this may be a

reference to one of those meetings that was more

educational and trying to get them up to speed

with what the Constitution meant and directed and

dictated, as opposed to actually sitting down and

talking about a map or a plan or a specific

district.
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Q Okay_ You referenced some visual aids

you had to help with that process. Can you

describe those to us?

A. Yeah, there was one that I

affectionately called red green, and it was just a

map of the state of Ohio with all of the 88

counties. And it showed in red any county where

Article XI had some type of constraint or some

type of requirement or some type of precise

direction about how that county could be treated-

it included the single county districts, what

districts were required to be single county

districts, what counties could be single county

districts_

And then all the other counties based

on their population had some layer of protection

or direction to us to draw them. We showed those

counties in red. All the other counties, mostly

the rural counties, we showed in green. And we

spent a lot of time, I called it the red green

map, just talking to people trying to show

visually what the Constitution meant with respect

to these counties. And, in fact, a lot of these

meetings or conversations were about those types
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of educational presentations-

(Ms. Lesperance entered the room.)

Q- I believe you used a plural, so were

there other visual aids that you used?

A We had -- we had some documents that

showed every county and how many people were in it

and what it -- was it a growing county? Was it a

county that was losing population? How many whole

ratios of representation that district would be

entitled to under Article XI. That was another

document that we shared with people-

Q- A visual, a map kind of?

A. That one was a spreadsheet.

Q- okay-

A That one was a spreadsheet.

Okay. Any others? Any other visual
4-

aids?

A I think I used the 2001 House and

Senate districts that had been adopted by the

Apportionment Board as kind of a historical

background of why some of the districts came into

existence in 2001 or were in place from the '91

apportionment, so I probably would have used the

2001 House and 2000 Senate map as well as an

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



123

1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

educational --

And you were holding -- when you were

holding any of these educational meetings, did you

have printouts of regional maps that you were also

using?

A. No. I mean -- I mean, sometimes we

would justhave this red green graphic up and we

would just sit there and talk about it for hours-

It wasn't -- we didn't get into anything else

specifically with the maps or the plans- It was

just -- it was such a large amount of my time, and

I think Heather would tell you of her time trying

to get people to understand, the staff primarily,

what the Constitution meant and how it operated

and how it all interacted, not just within the

other provisions of Article XI, but the provisions

of the Voting Rights Act and all the other things

that were incumbent upon us to follow-

We spent a lot of time just trying to

talk to people about apportionment, telling people

the difference between the term redistricting and

apportionment. Believe it or not, we spent a lot

of time just talking about that.

Q. Okay- And you referenced these
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conversations you were having with staffs- And

can you tell us whose staffs you're referring to?

Which staffs?

A- Yeah- Primarily it would have been the

staff of the -- Matt Schuler of the Ohio Senate_

And on the House side, it would have been Troy

Judy and Mike Lenzo, the House staff.

Q. Do you know if the red green map has

been produced in response to either discovery

requests in this case or public records requests?

A- We made it available through a number

of public records requests that we received, yes_

I don't recall seeing it, but I suppose

in the many documents that have been produced

perhaps I have seen it and didn't recognize it

because it may have been copied in black and

white. Okay. We'll follow up on that a little

bit later.

Okay_ Finally looking at Exhibit 22,

at the top, there's an e-mail from you to Heather

Mann requesting whether you're going to go through

it all again and you did it with -- with Vaughn in

36 minutes_ And when you refer to "it," what do

you mean?
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A. Talking -- I believe I was referring to

talking to him about the process and this

educational endeavor to try to have somebody who

wasn't sitting in redistricting or the

apportionment office with us or the hotel room and

living and breathing this stuff daily to try to

have some understanding of it.

Q. Okay.

A. And 36 minutes was obviously -- I was

being flip. It was -- I don't know if it was

36 minutes-

Could have been less, could have been

more, probably more?

A. May have been less- It was quick-

Q- Okay-

Thereupon, Relators' Exhibit 23 is marked

for purposes of identification-

4- Mr- DiRossi, can you identify

Exhibit 23 as -- well, I'm not certain if this is

a calendar invite. Looks like a calendar invite

to you, among others, from Heather Mann. Is that

how you would understand this document?
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A. Yes_

Q. Okay_ And the reference is to weekly

redistricting meeting. And by that you would

understand that to also refer to the

reapportionment process, correct?

A. Also, yeah, I believe it was both.

Q. Okay_

A_ At least that was the intent of the

meeting_

Q-
And the reference to off site would

refer to either the bunker or the DoubleTree

Inn & Suites, correct?

MR. TUCKER: Objection_ You can

answer_

A_ Yeah, I do not know what Heather was

referring to as off site_ The first meeting that

we had was in the Riffe Center, I believe on July

11th, so I don't know what she meant by off site.

It could have been the hotel. I don't know_

Q, Okay. Do you remember a meeting on

September 6th where you had a large number of

representatives of the Apportionment Board?

MR. COGLIANESE: Objection_

MR. TUCKER: Objection_
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A. I don't. I couldn't even speak --

there's a good chance this meeting never even

happened.

Q_ Okay. I note there are lots of

different folks invited here from different

offices, the Governor's office, the House, the

Senate, the Auditor's office, but I don't see

anyone on here from the Secretary of State's

office, do you?

A. No.

4• Is there a reason that the Secretary of

State's office would not have been included in a

weekly redistricting, reapportionment meeting?

MR. TUCKER: Objection.

A. I didn't -- I didn't set up the

meeting. I don't know.

Q_ Well, was there some issue about the

participation of the Secretary of State in these

meetings?

if you know.

A_ I don't know.

(Ms. Chin left the room.)
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Thereupon, Relators' Exhibit 24 is marked

for purposes of identification-

Mr- DiRossi, can you identify

Exhibit 24 as an e-mail that Ms- Mann sent to you?

A- Yes.

Does this deal with reapportionment or

redistricting?

A. Let's see, this -- I believe this deals

exclusively with congressional redistricting- In

fact, yes, it's all congressional redistricting-

Q, Okay- We'll go past that-

Thereupon, Relators' Exhibit 25 is marked

for purposes of identification-

4- Mr- DiRossi, can you tell us what

Exhibit 25 is?

A. Yes- There are a couple different

things here, but having been through the

apportionment process in 2001, I remembered and

used documents very similar to these in the 2001

apportionment. And I specifically made reguests

of Heather that she and I dedicate some time to
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producing those same documents for our use in the

2011 apportionment. And these are some of those

documents_

(Ms. Chin entered the room_)

And what did you use these documents

Well, specifically pages 4 through the

end of this stack_ I don't know how many pages

are there. Appears to be showing all of the

Census data in the state of Ohio_ Yeah, this is

not a complete document. It only goes through

counties starting with H.

But basically what we did is we took

all of the Census data for every governmental unit

in the state of Ohio, whether it be a township, a

village or a city, a municipality in a county, and

we wanted to have it ready, a resource that told

us what the population of that was according to

the Census, what the Caucasian population was, the

African-American population, the Hispanic

population, and the Asian population.

Q. Okay_

A_ So that's what that huge stack is, and

this is counties A through H of that.
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Q_ And let's look at the first three

pages. And I apologize for the fact that there's

apparently someone's Post-it note on the top of

this_ It obscures part of the text, but the

second and third pages are complete. Do these

relate to the underlying data that's attached to

this?

A. Yes. It is taking the data and then

starting to apply the concepts that are in Article

XI of the Constitution that specifically require

counties in the state of Ohio to have a whole

ratio of representation greater than one and what

constitutional restrictions they would have.

In this case, using the first page as

an example, Montgomery County is one of those

counties. Its population is sufficient to contain

many more than one House district, so there are

specific constitutional requirements of how many

House districts that county gets wholly inside the

border of Montgomery County.

The Constitution also directs that you

have to pair the remainder of that with one

adjoining district from outside the county. This

was an attempt at mathematically showing
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hypothetical pairings of Montgomery County with, I

believe all of the counties listed would be

contiguous counties to Montgomery County trying to

show which ones were mathematically feasible,

which ones were not mathematically feasible using

the population constraints that we were under.

That same document is shown here for Butler and

Franklin County on pages 2 and 3_

Q- And you raise an interesting point_

Was it possible to draw the House and Senate maps

or to generate the legal descriptions using only a

computer program?

A_ Could you restate that question? Was

it possible to -- well, could you restate the

question? MR. MURRAY: Would you reread that,

please?

(The record is read as requested.)

A. Yeah, I believe the answer is no_

Q_ Okay.

A. I don't -- no.

Q. Why?

A. I do not believe that Maptitude had the

technical capability to generate what is and has

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



132

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

historically been used by apportionments for

decades the legal description- We tried.

Couldn't do it.

Q-
In the end, the final analysis, there

is no way to generate a map that complies with

each of the constitutional requirements, correct?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection-

A- We did- We did- The maps that were

adopted complied with all provisions of Article

XI-

Q- Well, you have overlapping and

sometimes conflicting directives from the

Constitution, though, do you not?

MR. COGLIANESE: Objection-

MS. CHIN: Objection.

MR- TUCKER: Objection-

p,. I would point -- I would point out one

thing on my last statement, there was -- as

existed in the 1991 apportionment, there was a

direct conflict specifically in northeast Ohio

that dealt with the population of a lot of major

urban counties in northeast Ohio, and that led to

a direct conflict of the provisions of the
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Constitution.

In 2001, we were able to produce maps

that were adopted by the Apportionment Board that

did not have -that problem. That issue reoccurred

in the 2011 Apportionment Board and both Heather

and I testified to the board extensively on that

issue_ And all other maps submitted to the

Apportionment Board also acknowledged that there

was a mathematical problem in northeast Ohio where

you could not form House districts and Senate

districts and comply with all provisions of

Article XS_

We did it in a way that did the least

harm to the Constitution because we were able to

do it with only one violation of one of the

provisions, whereas all of the other maps did it

with multiple violations.

Q. Well, there's a constitutional

requirement, is there not, to minimize the number

of political subdivision splits?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection_

A. That is -- there is one provision in

the Constitution that deals with trying to not
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split counties and another one that deals with not

trying to split political governmental units

inside the counties, but there was also a lot of

other requirements in the Constitution that are

equally important to adhere and you cannot just

look at any one district and any one provision in

isolation and have it be a black and white answer

of whether or not you followed it. It's all-

encompassing.

4- Well, maybe you're not -- you're not

comfortable with the term that I used, suggesting

there were -- there were conflicts among the

constitutional requirements- Maybe I didn't even

use that term, but I -- would it be fair to say,

Mr. DiRossi, that there were tensions inherent in

the constitutional construct that made it

difficult to completely comply with any one

directive --

MR. TUCKER: Objection.

-- in many instances?

MR. COGLIANESE: Objection.

A. I wouldn't say there were necessarily,

other than the issue in northeast Ohio that we

resolved in a specific way. And, in fact, I don't

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



135

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

think that was mentioned in the complaint as an

issue. But I wouldn't call them conflicts_ I

would call them competing constitutional

requirements_ And I feel that we were very

successful in looking at all of Article XI and

adhering to everything that we needed to adhere

to.

Q. Okay_ I want to make sure I use your

term competing constitutional requirements. And

when you found yourself in a situation where you

had competing constitutional requirements that

came into play with respect to a given district,

how did you resolve those?

MR_ COGLIANE5E: Objection.

MR. TUCKER: Objection.

A. Would either consult with legal counsel

or relying on my knowledge of past apportionments.

We would resolve it in a way that would be the

best way we could resolve those situations.

Q_ When you say you would consult with

legal counsel, you and I need to be very careful

here to allow your counsel to interpose an

objection if necessary, all right? But when you

say you resolved it by consulting with legal
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counsel, are you saying that legal counsel was

making the decision regarding how to draw those

districts?

MR. COGLIANESE: Objection.

A. No.

Q. I'm sorry, can you elaborate then? I

don't understand your answer_

MR_ TUCKER: You know, to the extent

you can elaborate without revealing any

communications, go ahead, but don't reveal any

communications you had with legal counsel on this

issue.

A. So your specific question is, can I

elaborate on?

4-
How it is that you subsequently made

the decision regarding competing constitutional

requirements based upon input or advice that you

received from counsel?

MR. COGLIANESE: Objection_

MR. TUCKER: Oh, I'm going to object to

the extent it calls for disclosure of

communications, whether it be the direct

communications or the results of what you did

because of those communications would reveal the
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privilege, and I would instruct the witness not to

answer.

Q- That's very curious- So you're saying

that the decisions regarding how Ohioans will live

with Statehouse and Senate districts for the next

year were in part made based upon advice that you

received from counsel and that we cannot inquire

about?

MR- COGLIANESE: Objection.

MR. TUCKER: I'm going to object- The

witness did not say that- I objected as his

counsel.

MR. MURRAY: I just asked him that

question, so is that what you're saying, or are

you instructing him not to answer that question?

MR- TUCKER: I'm instructing the

witness not to answer that question-

MR. MURRAY: Okay.

By the way, who was your counsel at

that point in time, the counsel you're referring

to in your answer?

A. Mark Braden with Baker & Hostetler.

MR. TUCKER: Can we go off the record?

(A discussion is held off the record.)
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(A recess is taken.)

(Mr. Strigari, Ms. Cherry and Ms. Staff

left the room.)

Thereupon, Relators' Exhibit 26 is marked

for purposes of identification-

Q- Okay- Can you identify for us what

document exhibit -- or what Exhibit 26 is?

A yes It,s -- appears to be a list of

the 33 Senate districts in the state and then some

information about those districts, I would imagine

based on the proposed lines that Heather and I

submitted-

4- And these are -- you see unified

political index- This is a Republican performance

index, correct?

A. Well, I mean, it was the mathematical

way that we tried to show the political leanings

of the district- I mean, it's --

(Ms. Pierce entered the room.)

So that percentage, let's take the

first one there, Shannon Jones, unified political

index 65.40 percent, that means that all other
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things being equal, you would expect 65.4 percent

of the vote to go to the Republican candidate?

MR. TUCKER: Objection.

A . yeah. I -- I mean, I -- it's hard for

any number to be looking forward and knowing what

it's going to do. I mean, that is basically

historically of people who have cast votes in

elections for the proceeding six or seven years,

what -- what that district would be on a political

index. Whether or not it would perform that way

going forward, I mean, there's a lot of factors

that would affect that.

Q-
What's the difference between the

unified political index and the new unified index?

A. I believe the unified political index

on the left column, column to the far left of the

numerical columns was a representation of the

district before the Census. The column at the far

right would be the district -- the districts that

Heather and I proposed.

Q- Okay. When was this generated?

A. I don't know -- S don't know the exact

date that it was generated. I don't recall.

Q_ Relative to September 23rd when your
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map was made public, when was it generated, can

you tell us?

A. Well, it probably would have been very

close -- very close to the end of the process

because we would have needed the -- these

districts to obviously generate this information-

But it is possible -- right after we released it,

we got a number of media inquiries and the Ohio

campaign for accountable redistricting asked us

for political indexes of districts, so this

specific document may have been generated after

the apportionment to satisfy those requests also-

Q-
Okay. And as you made changes to the

legal descriptions, was this something that could

be automatically generated or did it have to be

somehow generated by hand? Do you understand what

I'm trying to get at?

A- I think, but if you could clarify-

Q- Sure. What I'm trying to understand

is: As youmake changes to the legal

descriptions, what we would colloquially call the

maps, whether that tied in through some computer

system so that you could readily and easily see

what the political performance index would be?
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A- The unified political index was one of

the things that as we made changes to the maps,

the pieces, was being generated along with a

number of other constitutionally-mandated and

required items, issues.

Q- When you say, "generated," generated by

computer automatically?

A. Yes.

Q- Okay. So there would have been earlier

iterations of the document that's marked as

Exhibit 26 that would have been available to you

either on the computer or in paper form to see

what the impacts of changes to legal descriptions

would be on the political performance indices?

A- This specific document was not

something generated by the computers we used-

This would have been generated using Microsoft

Excel and probably would have been hand entered in

this format. Did that answer your question?

Well, not exactly- What I'm trying

to -- what I'm trying to understand is the

contemporaneous feedback that you would have

received or may have received as you're making

changes to the legal descriptions. I understand
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there may not have been a physical document

prepared, but as you would consider a change to a

legal description, if I understand what you've

told me correctly then, there would also be

automatically a computer-generated indication of

what the political index would be for that

proposed or possible district; is that fair to

say?

A. That was one of the probably five items

that were being generated in the manner that you

mentioned, yes_

Q. Okay_ You said one of five. Can you

help me to understand what the other four were?

A_ Population, deviation from the whole

ratio of representation, the percentage of

African-Ainerican voters, the percentage of

Hispanic voters, and probably the raw number of

African-American or Hispanic voters in a district.

Q. Okay_

(Ms. Cherry entered the room.)

Thereupon, Relators' Exhibit 27 is marked

for purposes of identification.
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Q. Can you tell us whether Exhibit 27 is

essentially the same document that we just looked

at that was marked as Exhibit 26, but instead for

the Ohio House?

A. I mean, it is a similar attempt at the

same as Exhibit 26, but it -- because of the

dynamics in the House with the changes in

districts, there's some other information that's

included on here that would just be helpful to

anybody who had asked us for this information_

Q- So as we look at this, let's take

Representative Newbold's district No. 1 there as

an example, so this would indicate -- I'm going to

make sure I'm reading this correctly -- unified

political index would be the index under the old

map or the one that was in place in 2011, correct?

A. Yes_

Q- And then the new unified index would be

the index that would be -- that would result from

the map as it was -- I'm sorry, legal descriptions

as they were being considered at that time?

A. Yes_

Q- And given the data that's in this

241 document, Exhibit 27, can you tell us whether this
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was a document that was generated very close to

when it was that you -- the map that you and

Ms. Mann developed was made public?

A. Did you say given the date in this

document?

Q- Data.

A_ Data- Well, again, it would have been

either very close to the -- it would have been

very late in the process or it would have been

after the process, depending on when it was

physically generated.

Q- Were there earlier versions of Exhibits

26 and 27 that were prepared and circulated

outside of you and Ms. Mann?

A. There -- there very well might have

been, yes. I don't specifically recall, but it --

Q. And who would have seen those?

Mr. Judy?

A.

20

21

22

23

A.

Q-

A.

241 Q.

Yes.

Mr. Lenzo?

Most likely.

Mr. Schuler?

Most likely, yes-

Mr. Barron?
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the -- of the Auditor's office?

MR_ COGLIANESE: Objection.

A. I do not recall and do not believe that

we circulated this type of information to the

Auditor's office or his staff_

Q- And what about with the Governor's

office or the Secretary of State's office or their

staff?

MR_ COGLIANESE: Objection_

A_ I don't specifically recall:

Q- When was the first time that you would

have made information of this type available, and

this is the political indices of the old and new

districts, to members of the House and Senate

Republican staff?

A. Well, I mean, Exhibits 26 and 27 are

obviously complete state, so these would have been

late. I mean, because we would have needed to

have been done obviously to have produced that_

Are you asking about the state or are you asking

about something else?

Earlier forms of this information is
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what I'm asking about. So my question goes to

when you would have first made information of this

nature, that is, the political indices of existing

districts and potential new districts available to

House and Senate Republican staffers?

MR. COGLIANESE: Objection.

A. Not on a complete state picture. As

Heather and I would have felt comfortable that we

had something that we felt that we wanted to show

people that we were finishing one of the

prescribed areas that the Constitutions directs us

to work on, we most likely would have generated

this type of information. Again, on 'this sheet is

indexes, but it's also pop -- I'm sorry,

African-American percentages and Hispanic

demographic information for those districts as we

completed them.

4- And I appreciate that. And what I'm

trying to more specifically understand is when you

first began to share that kind of information_

Was it some point in July or August or when did

this first start to happen?

A. My recollection would be that if it was

in July, it would have been very late in July_ I
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mean, we did not have an office physically up and

running until mid July, and then we had a lot of

issues that we had to deal with dealing with data

and other issues to just be able to get up and

running to work on the pieces of the Constitution-

So if it was in July, it would have been very late

in July, but by August we would have been able to

generate this type of information-

Q- And, in fact, you did generate that

information and share that with those individuals?

A- I don't recall specific examples, but I

would imagine, yes-

4-

correct?

You're pretty confident of that,

MR. TUCKER: Objection-

A- I can't recall specifically.

Well, on this particular point, it's --

I need to be a little more specific, and I

appreciate that you would not necessarily know why

that's so, but for purposes of the record, can you

tell us whether it is more likely than not that

you would have shared this kind of information

that we're looking at in Exhibit 26 and 27 in

draft form with representatives of the Republican
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staff in the House and Senate during August?

MR- COGLIANESE: Objection-

MR. TUCKER: Objection.

A. The time period you're asking about is

the month of August?

A-

Yes.

I would think so, yes.

Okay.

Thereupon, Relators' Exhibit 28 is marked

for purposes of identification-

Mr- DiRossi, can you tell us what the

document marked 28 is?

A. Yes- This isanother one of those

pieces of information that I created in 2001,

found to be very helpful for the apportionment

efforts, and Heather and I worked to recreate it

with updated information during the 2011

apportionment.

And, I mean, this -- this kind of shows

a lot of information at any moment in time that we

would be asked a question by anybody about a

district or how fast it was growing or shrinking
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or if it was a majority, minority district or an

influence district or who a member -- when their

term limit was or what their party affiliation was

and which House members were part of which Senate

districts. This was one document to try to show

all of that information simultaneously in one

nice, easy-to-read format.

And can you tell us from looking at the

data in this document whether this also would have

been prepared, this version of it would have been

prepared very late in the process at about the

time that your map was made public?

A. This most likely was created and

subsequently modified as an ongoing document as we

got new information much earlier in the process.

Because there's a lot of data on here that is

specifically from the Census -- the Census itself,

populations, African-American, Hispanic

concentrations.

So you think this version of this

document was an earlier version, not one of the

later versions?

MR. TUCKER: Objection.

Mischaracterizes the testimony.
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Well, I apologize- I certainly didn't

mean to mischaracterize your testimony- I thought

that's what you're telling me, though, based upon

the Census data you thought this was an earlier

iteration of essentially a working document that

you utilized throughout the process?

A. This is a document that I would have

utilized throughout the process- And from the

time that I created it to the time it was done, I

mean, it would have been probably throughout the

whole process.

Q- So you don't know right now whether

this is an early version, late version, or

somewhere in between?

A- Well, oh, boy, I mean, looking at the

information of the 8th Senate district, the fact

that Representative Lou Terhar is listed as a

state representative having a term limit of 2020,

this probably was one of the last updates, because

there was a resignation that happened in that

district and I believe that was an appointment

that happened.

Q- Okay-

A. As I said, we updated this document as
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we went throughout the process.

Q_ Okay. Thank you_

Thereupon, Relators' Exhibit 29 is marked

for purposes of identification.

4- Mr_ DiRossi, can you identify this

document for us as an e-mail you received from

Ms_ Mann?

A. Yes_

Q. Can you explain to us what the -- yes.

Thank you. This is Exhibit 29, of course, and can

you explain to us what the options are that are

being considered here?

A. Okay. So following -- following the

constitutional construction of districts that we

had to follow and adhering to all the things that

we needed to adhere to, there was the possibility

of pairing Summit County and the House districts

and corresponding Senate districts in Summit

County with another county. And we went through a

couple options, one of which was putting Summit

and Stark Counties together. Another one which

was pairing Summit and Medina County together_
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And this is kind of a numerical explanation of

what those two options would have been-

It seems as though there's information

on here that is -- that's been blacked out or

whited out or omitted- I'm not sure what to call

it. Do you have any insights for us in terms of

what's been blacked out of this document?

A. Yeah, when you handed it to me, I

thought you had redacted something, but I believe

what it is is you're just looking at cells in

Microsoft Excel that are highlighted in yellow and

then somebody copied the document and it's showing

up as black. They were shaded cells in the

Microsoft Excel program-

Q- Okay. Thank you.

(Ms- Schmiege entered the room-)

Thereupon, Relators' Exhibit 30 is marked

for purposes of identification-

Q- This one's going be really easy,

Mr. DiRossi. Can you identify Exhibit 30 as an

e-mail that you sent to Matt Schuler?

A. Yes.
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Q_ Well, maybe I'm making it more

difficult than that_ Let's see, there's a

reference there to PS, to President Niehaus

talking to Senator Bacon about him moving_ Do you

see that?

A. Yes.

Q. That was a conversation that I take

from the context that you had with President

Niehaus?

A. I don't recall if I was the one that

talked to Niehaus directly or if it was Matt

Schuler who did_

Q- And is the information that's in the

spreadsheet that's attached being made available

to President Niehaus or Senator Bacon so that they

could make decisions about which way they wanted

to go?

A. No-

Q• What was the reason for providing the

information that is attached?

A . I was -- I was sharing that information

with Matt Schuler, the Chief of Staff_

Q• For what purpose?

241 A. Well, I wanted him to know that there
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was -- because of the constitutional requirements

of Franklin County, which was one of the most

complex counties to deal with in our efforts,

especially the fact that we were adding -- being

required to add a completely new House district

because of the growth of the county, we were

seeing substantial deviations in the districts

from the previous apportionment.

And one of the iterations that I worked

on actually would have drawn Kevin Bacon -- State

Senator Kevin Bacon out of his district. And so

that was one of the things I wanted to bring to

the Chief of Staff's attention so that he would

not be caught off guard if that was something that

I, in fact, ended up recommending to him_

Q- So that President Niehaus and/or

Senator Bacon would know that there was a

possibility that they might need to move in order

to be able to retain Senator Bacon's seat,

correct?

A. Well, I mean, if he was drawn out of

his district, he is midterm, so he would either

just still serve out his term that he was duly

elected to, but if he wanted to run for
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Q_ Okay.

Thereupon, Relators' Exhibit 31 is marked
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for purposes of identification.

Exhibit 31 does not appear to have been

directed to you or prepared by you, but it does

indicate by Ms. Mann, the bottom e-mail, that you

and she wanted to have some time to talk with

Mr. Schuler and President Niehaus and I guess in

the next couple of days. And I can't tell,

Mr. DiRossi, whether this is dealing with just

congressional redistricting or if it also deals

with reapportionment, because it references

Apportionment Board deadlines. Do you recall this

being an issue in this time frame, September 12th,

that you needed to meet with Senator Niehaus and

Mr. Schuler about the process?

A. I believe this e-mail, and it's another

one that Heather would have sent, but she would

have mentioned to me before putting my name on it,

was specifically related to getting together to
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prepare for the rollout of the Congressional

Redistricting Bill.

So this did not deal with

apportionment, this meeting that was contemplated

or meetings?

A. At this point in mid September, those

two issues were really intertwined and both things

were happening and I -- I can't say definitively

whether or not it had anything to do with

apportionment, but it appears that the majority of

it was congressional redistricting-

Thereupon, Relators' Exhibit 32 is marked

for purposes of identification.

Q- You are not copied on this, but this

appears to be an e-mail directed to Heather Mann

from Hallie Wolff. Can you identify for the

record who Hallie Wolff is?

A. I do not know who Hallie Wolff is.

Q- Did you meet with Representative Slaby

about his district?

A. S did not.

Q_ Okay. Do you know if Heather Mann did?
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A. I don't have any knowledge of whether

she did or not_

Q_ Okay- And if Representative Slaby or

another member of the Majority Caucus wanted to

meet with you or Ms. Mann regarding the

reapportionment of their district, would you have

been able to and would you have shown them a map

or provided them with the legal description of the

district as it was then contemplated on this date,

September 13th?

MR. TUCKER: Objection.

A. Can you break that down into a couple

different -- who are you -- are you asking about a

specific person or --

Q_ Sure_ I'll take another run at it.

Understanding that you don't have any

recollection of you or Ms_ Mann meeting with

Representative Slaby, I was trying to ask you a

more general question. And the question was: If

a representative -- or I'm sorry, if a member of

the Republican majority in the House or the Senate

wanted to meet with you on this date,

September 13th, and gain some input or some -- I'm

sorry, insight into what their future district
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might look like, would you have been able to share

with them a map or a legal description at that

time?

MR. TUCKER: Objection.

A. I mean, the -- a couple different parts

of that question- If a member of the House or

Senate, Republican or Democrat had asked to meet

with me about a district, I would have tried to do

it. The second part of your question was would S

have been able to?

4- Show them a map or provide them with a

legal description of what the districts were that

you were contemplating at that point in time?

A_ Would I have been able to? Yes, most

likely I would have been able to.

Q. And did you in any instances?

A. In most instances specifically not, no.

Q_ In any instances prior to the maps

being -- the legal descriptions being made public?

A_ We would have not shown any member

would have not shown any members a legal

description, but I most likely would have shown

ideas or possible configurations of a graphical

representation of what the district could look
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like or might look like or what I might be

proposing.

Q- And how many members requested that

information prior to the maps being made public,

approximately?

A. Many of them would have wanted to see

that I'm sure and asked to.

Q- How many of them did?

A. Did ask or --

Q- Did see it?

A. Very few. Very few. That is -- this

was an ongoing process and up until the very end,

Heather and I were making decisions that were

changing geography, so we did our best to not

share information with members as best we could

because it could have changed.

You said very few, so a few did? Well,

who were those folks?

A. I would have shared that information

with President Niehaus. I would have shared that

information with Speaker Batchhelder. And when I

say I would have, I did- Those would have been

the -- those would have been the two primary --

primarily the two members of the legislature that
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we would have had conversations at that level of

detail with.

And at the time, did they provide you

with feedback regarding the maps? Because you're

looking at this point at maps, right?

A. Yeah- Feedback in the sense of they

were making requests to change things, very --

very rarely, if at all- More it was just

questions of, quite honestly, I thought their lack

of understanding of what -- why we were

approaching it and presenting to them what we were

presenting, just not understanding why things

would be shown to them in the way that it was

being shown to them-

Well, I'm not sure I understand your

answer. So can you tell us categorically that as

a result of their questions or feedback, when

you're looking at actual maps, that you did or did

not make any changes to the map as a result?

MR. TUCKER: Objection.

A- No, I would not say that_ In fact, I'm

sure through all of those conversations with the

two members of the legislature I mentioned that we

did make changes based on our conversations with
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them_

Q_ Okay_

Thereupon, Relators' Exhibit 33 is marked

for purposes of identification_

Q_ Mr. DiRossi, this document, Exhibit 33,

appears to be an e-mail that Troy Judy sent to

you. Can you confirm that for us?

A. Yes.

Q_ And what is the discussion or the

information that is being had or provided here?

A_ Troy sent me just a few minutes past

midnight it appears that list of districts that --

over, I don't know the period of time, how -- how

much -- how much money had been spent on those

races by the House of Representatives_ That's --

that's kind of the summary of his e-mail.

4- These are expenditures by the -- you

said by the House of Representatives?

A. It doesn't indicate who, but I took it

to be the House Campaign Committee_

Q_ So this would be expenditures by the

Republican Caucus or the Republican Campaign
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Committee or the Democratic counterpart or both?

MR_ TUCKER: Objection. To the extent

it calls for speculation since Mr_ DiRossi did not

prepare this e-mail, but if you know or can

answer, go ahead.

A_ I mean, based on your question, it's a

good point. I -- it could -- I don't know.

Q_ Had you requested this information from

Mr_ Judy?

A.

4•

A.

4-

I did not.

Did you use this information?

I did not.

Did you have a conversation with

Mr. Judy to the effect of I didn't ask you for

this and why did you send this to me?

MR. TUCKER: Objection_

A. No, I did not. It -- we didn't -- it

was not a conversation, it was an e-mail_

Q_ Well, did you have any conversation

with him or communications with him after you sent

this e-mail -- after you received this e-mail?

A. About this topic, no.

Q. Well, wait a minute, that isn't quite

accurate. This e-mail is actually one of the ones
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that reads backwards, so if we look at the next

page, in fact, we see a response by you to

Mr. Judy?

A I thought you were referring to the

exhibit that I have in total after this exchange

by e-mail. I didn't have any further conversation

with him_

Q. I see. You say in the e-mail that's --

the first full e-mail on the second page of

Exhibit 33, you say: Wow, I'm really surprised

that Franklin and Cuyahoga County -- Cuyahoga ones

are more prominent in top 10. And then you go on

to say: But we have made significant improvements

to many House districts, HDs, on this list.

What did you mean by that?

A. Well, at 12:20 in the morning I

mistyped. When it says "are" I meant to type

"aren't" surprised that Franklin and Cuyahoga

County districts aren't more prominent in the top

10_

4-
And what did you mean by significant

improvements?

A. That the -- that the districts -- some

of the districts that were on here were -- that I
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would be proposing to change them in a way that

would be more favorable to the Republican

candidates-

Q- So that they wouldn't -- the caucus,

Republican Caucus would not need to spend as much

money in these races; is that what you meant?

A- Yes.

Q - okay- And that's what you also meant

by hopefully saving millions over the coming

years?

A. Yes-

MR. MURRAY: Off the record.

(A discussion is held off the record.)

Thereupon, a luncheon recess is taken

at 1:15 p.m-
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Thursday Afternoon Session

January 12, 2012, 2:11 p.m_

(Ms. Luper Schuster and Ms_ Lesperance

left the room_)

Thereupon, Relators' Exhibit 34 is marked

for purposes of identification_

Q- Well, I guess this is one that we're

11

12

13

14

15

16

17

18

19

20

21

22

23

just going to mark unless you recall the topic

which is here, Mr_ DiRossi, adding -- it says,

geocodes. I take it what was going on here is you

were coding into the software some potential

candidates or challengers?

A_ Yeah.

MR_ TUCKER: Objection.

A_ I'm not a sender or recipient of this

and I don't believe until this very moment I've

ever seen it before.

Q_ Okay_ That's fine.

Thereupon, Relators' Exhibit 35 is marked

24I for purposes of identification_
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Mr. DiRossi, can you identify this as a

September 17th e-mail that you received from

Heather Mann?

A. Yes.

Q- Labeled -- it says the RE is master

district files and attachment with the same name.

What are we looking at in attachment to this

e-mail?

A. St's -- it's tough to make out some of

it because obviously the heading that has all of

the -- they're all grayed out, so I'm -- it would

be taking an educated guess as to what they are.

But this is just one of those documents that was

in one of your previous exhibits where we had a

lot of information that we kept updating as the

process went forward. This is a list that

contains African-American population, Census

information, Hispanic populations, political

indexes, and potentially some other information I

can't read because it's grayed out.

Q-

A.

241 Q.

Okay.

For the 99 House districts.

So at this point, September 17th when

Realtime - videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



167

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

this document is generated, there are House

districts that have been mapped out, if you will,

they've at least been mapped out and I -- well,

first of all, that's a sloppy question. Let me

start that over.

As of the date of this document,

Exhibit 35, September 17th, there were House

districts, 99 House districts that were identified

and mapped, correct?

MR. TUCKER: Objection.

A. At that point, yeah, I mean, we had --

I mean, we're getting close to the day that we

rolled out and submitted to the -- well, submitted

to ourselves the maps that we were proposing, so

this would have been, you know, five days before

that we probably had by that point a working map

of a lot of pieces that were put together, but

I-- S can't ascertain whether or not this was the

final one or not. It may have changed.

Q- When you say submitted to ourselves,

what do you mean by that?

A. The Apportionment Board secretaries,

Heather and S through rules that were adopted by

the Apportionment Board had a very specific
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process by which any member of the public could

submit a map, and the procedures that the

secretaries would follow to make sure that that

information was immediately disseminated to all

five members of the Apportionment Board. We felt

that it was important that we submit our map along

with everybody else's map, but we actually

technically submitted it to ourselves- And we did

that and then disseminated it to the Apportionment

Board members. And that happened on

September 23rd.

And I meant to ask you this before and

neglected to- The actions that you took as a

co-secretary of the Apportionment Board, do you

distinguish those actions in any way from the

actions that you took as the sole employee of

Capital Advantage?

A. I was retained to -- and once I was

appointed a joint secretary I had a number of

duties that were administrative to make sure the

process operated smoothly and efficiently- And

simultaneous to those were the activities of

producing the map that was submitted to the

Apportionment Board for its consideration.
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Q- Would it be fair to say that during the

period of August and September of 2011, all of the

actions that you took as Capital Advantage, you

also took as co-secretary of the Apportionment

Board?

MR. COGLIANESE_ Objection.

A. Could you specify again the dates that

you're -- you said between?

August and September.

A. And during the -- and the rest of the

question was?

Q- Sure. So can you tell us whether all

of the actions you took as the sole employee of

Capital Advantage were the same as the actions

that you took as the co-secretary of the

Apportionment Board during the months of August

and September of 2011?

MR. COGLIANESE: Objection.

A. The only client, for lack of a better

term, that Capital Advantage had during that

period of time was the legislative task force on

redistricting and demographic research. So I had

severed all contractual obligations and all other

duties on the advice of Tony Bledsoe, the
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Legislative Inspector General, so I had no other

duties as an employee of Capital Advantage-

Let me ask the question this way: Were4•

there any actions that you took as the

co-secretary of the Apportionment Board that were

not actions through your role as the sole employee

of Capital Advantage?

MR. COGLIANESE: Objection_

A. I don't know -- I don't know how that

differentiates from the previous question_

Okay. And as of the date of this

e-mail that we marked as Exhibit 35, that date

being September 17th of 2011, had you begun to

share the maps or the legal descriptions with any

members of the House or Senate Republican

Caucuses?

A_ By the date of this e-mail, which was

the end of -- really almost 10:00 at night on the

17th, I think we had -- were probably just getting

ready to start compiling the legal descriptions,

the actual words of what the map meant in terms of

words. So to the best of my recollection, we had

not started to share any of the legal descriptions

with anybody other than Heather and I internally
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by this point.

Okay_ As of the date of this

Exhibit 35, and, again, that date is

September 17th, had you shared the maps that

comprised of these districts with any members of

the House Republican Caucus?

A. In pieces, not a full map, probably,

yes, in pieces_

Q- Okay_

Thereupon, Relators' Exhibit 36 is marked

for purposes of identification-

Can you identify Exhibit 36 as a

September 18th e-mail that you received from

Heather Mann?

A. Yes, that is what it is_

Q- And there are two tables on the first

page. Let's just look at the first table- Can

you tell us what is being described or

communicated in this table?

A. With the caveat that if you want me to

interpret what I think Heather was intending?

Q. Yes.
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A. This is kind of a before and after

analysis of the proposed House districts and what

changes those 99 districts would have in terms of

a political index. At least that's what the first

page appears to be_

Q. Okay_ And specifically what is the

conclusion based upon that comparison?

A. Using these -- using these -- it is

showing the number of House seats that would be

more favorable to Republican candidates using this

hierarchy of indexes it appears.

Q• So specifically it's saying, is it not,

that as compared to the current districts,

Republican would have a 50 percent advantage in 62

House districts as opposed to 61 districts?

MR_ TUCKER: Objection.

A. That appears to be what that first line

would say, using a specific analysis of the

unified analysis.

Q. Okay_ And, again, using the unified

analysis, this is communicating that as compared

to the current situation in which the Republicans

controlled 48 seats by margin of -- with a unified

analysis of 52 percent or better, it would go from
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48 to 57?

MR. TUCKER: Objection_

A. Yeah, I mean, you know, you said

controlled and, I mean, I would imagine that some

of these seats were held by Democrats and some of

the seats that were showing a stronger

Republican -- or a marginal Republican thing were

held by -- Republicans held by Democrats- I mean,

I think it's just trying to show how many seats

matched up at these levels- I mean, I don't know

if you can say controlled.

Q_ You are right to chide me for using the

word "control_" I meant enjoyed would have been

the word that I should have used.

So we should read this, should we not,

to indicate that as compared to the current

situation in which Republicans would enjoy a

52 percent or better advantage in 48 districts,

Republicans would enjoy a 52 percent or more

advantage in 57 districts?

MR. TUCKER: Objection.

A. I wouldn't use the word enjoy either,

but I believe, yeah, you're just reading that

chart, that's what the chart I believe is stating.
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Maybe not enjoy- Have, would you agree

to the word "have"?

MR. TUCKER: I'm going to object just

on this whole line of questioning on the fact that

this was not prepared by Mr. DiRossi, to the

extent he doesn't know what the intent was-

MR. MURRAY: Well, I-- very important

question. I believe he indicated he had an

understanding of what was being communicated and

that's what I'm trying to ask about-

A- I mean, I think it was simply trying to

show how many of the seats would be at these

levels of -- using that unified analysis. If I

could point out, I don't think the last page of

this is the right attachment to this, so it's a

little confusing- On page 2 this says that there

are two attachments, proposed House, proposed

Senate, and they're dated September 18th, but the

title of that last page says September 30th. So

I'm not sure that's the right -- and the other one

says September 28th, which would have been 10 days

after the e-mail was sent, so I'm not sure that's

the right attachments-

Q- Okay.
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Thereupon, Relators' Exhibit 37 is marked

for purposes of identification.

4- Mr_ DiRossi, I recognize that the

document marked as Exhibit 37 is not directed to

you, but have you seen a copy of this letter dated

September 22nd from Representative Bill Hayes to

Speaker Batchhelder?

A. I'm sorry, was that a question or --

Q_ Yes_ Have you seen this before?

A. It does look vaguely familiar, yes.

Q- Did you see it on or about

September 22nd, that is, before the map that you

and Ms. Mann submitted -- was, in fact, submitted

to the Apportionment Board?

A. I can't recall -- I don't recall

when -- when I saw this, but it does look

familiar.

Q. Well, the context and date of the

letter suggests to me that Representative Hayes

had a detailed opportunity to review the map or

the legal descriptions before -- on or before

September 22nd. And my question to me is -- or to
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you, excuse me, is whether that's the case?

A. To the extent that I can comment on --

I mean, he must have had knowledge of it because

he's asking for changes, which I don't believe a

lot of these things that he's asking for were

incorporated in the draft- I do think after the

plan was presented on the 23rd and was debated on

the 26th, that we did make changes in this area of

the state along these lines, but not completely

addressing his concerns.

Well, do you recall presenting

Representative Hayes' district to him on or before

September 22nd, that is the day before the maps

that you and -- the map and legal descriptions

that you and Ms. Mann recommended to the

Apportionment Board were made public?

A. I don't recall if it was on or before

the date of September 23rd, but I did -- I do

remember speaking to Representative Hayes about

the issues that he was raising. I cannot recall

if they were before or after September 23rd.

Thereupon, Relators' Exhibit 38 is marked

241 for purposes of identification.
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Mr. DiRossi, can you identify

Exhibit 38 as an e-mail that you received from

Jeff Jacobson?

A.

Q-

Yes.

And who is Mr. Jacobson?

Jeff Jacobson is a former state

And had he expressed to you or others

to the best of your knowledge an interest in

potentially running again?

I-- he had not expressed that interest

Do you know if he expressed that to

anyone else?

MR. TUCKER: Objection.

A. I don't.

Q- It appears from everything in this

e-mail that he was requesting some changes to the

map or the legal description. Did you make any of

the changes that are requested or suggested in

this e-mail?

A. Yes.

Q- Are you able to tell us which ones?
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A. The -- as we were getting to present

our map and submit our map for consideration to

the board on the 23rd, there were a number of

legislators who were very upset with -- Republican

legislators who were very upset with the districts

that Heather and I were proposing or they had

heard we were rumored to propose.

One of those in question was

Representative Jay Hottinger. And I believe that

Jay Hottinger had sought the advice of

Mr. Jacobson of how potentially to fix that issue.

And I do believe a good many of these changes were

incorporated, but after the map was initially

submitted. And it happened through S believe

amendment A that was adopted by the board at a

subsequent hearing.

4• So this indicates the first e-mail in

this two e-mail change was sent at 11:52 a.m. on

September 23rd. Do you see that?

A. Yes.

4• And then the top one that we're looking

at was 12:22 p.m. the same day. When precisely

was your map filed?

A. The morning of September 23rd. The
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map to the House Republican Caucus before it was

filed to the Apportionment Board?

MR_ TUCKER: Objection.

A. Are you asking in context of Jeff

Jacobson and this issue? Is that what your

question -- I understood it to be?

Q. No_ I was asking -- I was asking

whether before you filed your map and legal

description with the Apportionment Board if you

had met with all or a significant portion of the

House Republican Caucus to present your map or the

legal descriptions that went along with the map?

A. Of the House as a whole, very, very,

very few members we met with before

September 23rd_

Q- But appears -- it appears at least as

though Representative Hottinger was one of those?

A. No, I-- I never met with

Representative Hottinger before or after

September 23rd.

4- Do you know how he came to have

24I specific information about the district that he
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lived in would be constituted?

MR_ TUCKER: Objection.

A. I believe through my conversations

directly with Speaker Bill Batchhelder that he was

having conversations with the members of his

caucus as he saw fit_ And I would guess that that

is how that information came to be that

Representative Hottinger became aware of it.

4- Prior to September 23rd, did you

generate a map that you provided to Speaker

Batchhelder?

A_ In -- as far -- I believe -- I believe

it would have been still in pieces. And leading

up to September 23rd, right before we introduced

it, I don't think we physically gave him a final

map of what we had submitted until it was

officially submitted to the board on the 23rd_

4- Although you had given him --

A_ In its entirety_

Q_ I'm sorry. I didn't mean to interrupt_

Although you had given Speaker

Batchhelder pieces of the map before that point?

A. I mean, by giving him, you know, I

can't -- that would -- us printing it out, he
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doesn't have e-mail, he doesn't believe in e-mail

I guess, so I don't believe that we actually --

MR- BRADEN: And this deposition's

living proof of the wisdom of that.

A. I don't believe -- I can't recall

anything specifically that we would have printed

out and physically given to him- He would have

just seen it on the computer screen more than

likely.

Q- Or as he calls at this time little

television screens?

A. Yes, he does. Look at all the little

televisions.

Q- Here's my question then: How would

Speaker Batchhelder been able to review the

changes to Representative Hottinger's district

without reference to some type of map of the

district?

A_ Could you restate the question? I--

how would Speaker Batchhelder have done --

How would Speaker Batchhelder have been

able to present to Representative Hottinger the

contemplated changes to his district absent some

kind of a map if you weren't there? How -- how
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would he have been able to present that?

MR. TUCKER: Objection.

A. I mean, it could have come from his

staff, it could have come from him just

remembering what he saw on the computer screen and

describing the district to him_ I don't know_

4-

(Mr_ Coglianese left the room.)

Well, can you -- can you tell us

categorically that neither you nor to the best of

your knowledge, Ms. Mann, generated any partial

maps prior to September 23rd that were supplied to

the Speaker or to one of his aides or assistants?

MR. TUCKER: Objection.

A. I -- I did not produce any of those

maps that were physically presented and given to

the Speaker, if any existed, and I can't speak to

whether or not Heather did. She may very well

have_ I don't know.

4- Did you supply any such maps to anyone

in the Senate?

A. Probably yes.

Q. And to whom?

A. Matt Schuler, the Chief of Staff of the

Senate_ Most likely to President Niehaus.
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Q. And how early would that have been?

A_ In pieces?

Q_ Yes_

A_ It -- boy, I-- I'm trying to remember

when some of the first pieces were done. I don't

know_

Q. Was the range days or weeks before the

23rd? September 23rd?

A_ Potentially weeks. Potentially weeks_

Thereupon, Relators' Exhibit 39 is marked

for purposes of identification_

(Mr. Coglianese entered the room.)

Q_ So a little bit out of order, we're

going back a little bit here_ Exhibit 39, can you

confirm for us that this is an e-mail you sent to

Troy Judy, Matt Schuler, in which you blank carbon

copied Heather Mann on?

A. Yes.

Q_ And you indicate it appears the next

day, Monday the 5th of September, that there were

18 days you had until the maps had to be

submitted, right?
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A. Yes.

Q_ And then you indicate, and I'm just

going to read straight from the e-mail, and I

would like a solid seven days post final decisions

pre-unveiling to get everything polished, checked,

and ready to introduce.

Do you see that?

A_ Yes.

Q_ What did you mean?

A_ The process of taking a map, the pieces

of a map and putting them together as one map is

pretty seamless. The process of preparing the

legal description, which is a handwritten

document, which I believe ended up being 58 pages

of very tedious geography, took countless hours

and days to actually prepare_ And I want -- I

having been through this process before knew how

grueling of a process that was, so I was pleading

for time so that we could make sure every district

was contiguous, make sure every district was

inside the Article XI's population requirements,

make sure every district was how we wanted it and

intended it to be presented on September 23rd.

That's what I was referring to_
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So do I understand that correctly that

what you were saying is that you wanted to get the

maps nailed down seven days before September 23rd

so that you would have a week to prepare and

double-check the legal descriptions that were

going to be part of the legislation -- or part of

the plan? Excuse me-

A. That was my desire-

Q. Okay- And did it happen that way that

you had all the necessary decisions made

seven days in advance so that you had that full

week to put together the legal descriptions and do

all of the checking that you referenced in the

last paragraph of Exhibit 39?

A. No.

MR- COGLIANESE: Objection.

How much time did you have?

A. It came in a very piecemeal fashion and

that was problematic for what we were trying to do

to prepare.

Q. So when -- when was the last of that

decided? You said it was piecemeal, so --

A- Sometime -- sometime around mid --

mid -- mid to -- mid September, mid to late
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September.

Q- Well, relative to September 23rd, are

we talking about 24 hours or 3 days? I know you

wanted a week, so what did you end up with?

A. I cannot recall when the last piece

was -- when we got the feedback that Heather and I

wanted on the last piece that we said, okay, we

can now proceed to preparing a legal description

for the whole state and getting it ready to

produce on the 23rd. But, yeah, it would have

been just a couple days at best. We started

keeping a countdown and we got to hours at some

point instead of days.

And did that process come down in those

last few days to the four people who are

identified on this e-mail, that is, Troy Judy,

Matt Schuler, you, and Heather Mann?

A. Yeah, that -- that along with Speaker

Batchhelder and President Niehaus were kind of

that final sounding board or feedback that Heather

and I were getting.

Q- And were Speaker Batchhelder and

President Niehaus providing that information to

241 you directly or was it coming through Mr. Judy and
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Mr. Schuler or both?

A. Both_

Q- Okay.

Thereupon, Relators' Exhibit 40 is marked

for purposes of identification.

Q- Mr_ DiRossi, can you identify

Exhibit 40 as an e-mail that you received from

Heather Mann?

A_ Yes, it is.

Q• And this appears to refer to

apportionment plan sponsor testimony, does it not?

A_ Yes.

Q- And whose testimony was this going to

be? Yours or hers or --

A. Our intention was to give joint

testimony before the board and we ended up giving

joint testimony_

Q. Okay_

Thereupon, Relators' Exhibit 41 is marked

for purposes of identification_
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Q_ Can you identify Exhibit 41 as -- well,

I guess you're not on this one. Let me ask you

this: Can you tell us whether you recall that

there were a number of calls that were received by

leadership and referred to you or Ms. Mann to be

answered following the public unveiling of the

plan and legal description?

MR. TUCKER: Objection_

MR_ COGLIANESE: Can I get a little bit

of a clarification? We've got two different

documents down here that got passed_ One is a --

MR. MURRAY: Oh, this is supposed to be

September 23, 8:57 p.m_

MR_ COGLIANESE: From Heather Mann to

Troy J_?

MR_ MURRAY: Yeah, that's right.

MR. COGLIANESE: Okay_ That's 41?

MR. MURRAY: That's right.

MR. COGLIANESE: Okay_ Sorry.

MR. MURRAY: No problem.

MR_ COGLIANESE: Thanks.

MR_ TUCKER: Do you want to have the

question read back?

(The record is read as requested.)
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A- Yeah, generally, I don't know -- I

can't recall the exact number, but, yes- Yes-

Thereupon, Relators' Exhibit 42 is marked

for purposes of identification-

Can you identify Exhibit 42 as an

e-mail that you sent to Mike Dittoe and John

McClelland in which you copied a large number of

people, including Heather Mann?

A_ Yes. It was an e-mail sent by me-

You start out the e-mail by saying: I

just got my first look at the detailed House and

Democratic House and Senate maps-

Are you referring to the maps that were

submitted by those two caucuses?

A-Yes- Minority Leader Budish and

Minority Leader Cafaro jointly submitted a map to

Heather and S on the morning of September 23rd,

and that is the map I'm referring to in this

September 24th e-mail-

Thereupon, Relators' Exhibit 43 is marked

241 for purposes of identification-
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being a recipient of that. We'll move on to

another exhibit.

MR. TUCKER: Did you still mark that as

43?

MR. MURRA.Y: I did.

MR. TUCKER: I just want to make sure I

have the numbers right.

MR. MURRAY: Yeah.

Thereupon, Relators' Exhibit 44 is marked

for purposes of identification.

Q- Can you identify Exhibit 44 as the top

piece is an e-mail, longer e-mail chain that you

sent on September 22nd to a number of different

people, including Matt Schuler, Troy Judy, Mike

Dittoe, John Barron, Mike Lenzo, and John

McClelland?

A. Yes.

Q_ I guess there's actually -- this is one

of those -- seems to be the Gmail e-mails work in

the opposite direction, so the earliest one is at
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the top and then as -- when you go down the page,

they get progressively later. Do you see that?

A- Yes- Yes-

So I guess you were not, in fact,

copied on all of these e-mails- I see that you

were -- let's see, it's the third e-mail that I

want to focus on- And the one from Troy Judy to

you- He was indicating that he knew that they

would have to wait in line with the rest of the

fans, but they were kidding they wanted to get an

autographed picture with you and the maps- Do you

see that?

A. I do see what you're referring to, yes.

Q. Is it fair to say that your work on

these maps was generally met with approval by the

members of the Republican Caucuses in the House

and Senate?

MR. TUCKER: Objection-

A- I think that -- the answer to that

would have to be on a member by member basis.

There are members of the Republican Caucus who

won't speak to me-

I understand that- And that's why I

241 qualified my question answering -- asking about
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generally what the reaction was.

MR. TUCKER: I'm going to object again.

A- Aside from the ones who were very, very

upset, I think there was general -- a general

consensus that we did a good job, produced a good

map.

And maps that were more favorable to

the Republican Caucuses than were the ones that

are currently in place?

MR. TUCKER: Objection.

A. Yeah, I would say more so that we

produced maps that constitutionally met all of the

legal requirements that we were -- that were put

on us and that we would pass a map that would

ultimately stand up in court.

4- I understand that that was your

conclusion. But my question goes to whether or

not the maps that you produced were, in fact, also

more favorable to the Republican Caucuses in the

House and Senate than the map that preceded it?

MR. TUCKER: Objection. Calls for

speculation, but you can answer if you can.

A. I mean, there are a number of districts

where that is not the case and I have members of
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the House and Senate Republican Caucus who are

very upset by the maps that were adopted by the

Apportionment Board.

Q. . Well, I know, but let's just cut to the

chase if we could, please. We're talking about

overall, you did the analysis, you know for a

fact, do you not, that -- and you've documented

it, we've looked at these documents, that the map

that you produced was, in fact, more favorable to

the Republican Caucuses than was the map that

preceded it?

MR. TUCKER: Objection.

A We -- I mean, we haven't had an

election on that. I mean, I don't know if this --

what will happen in the future and if the House of

Representatives -- control of the House of

Representatives could change in the ensuing decade

like it did in the previous decade under a map

that I had a hand in helping put together_ I

don't know how to answer that with -- without an

election having been run on these map lines.

Q. Okay_ Well, I understand that

qualification_ So let me ask the question this

way: As a matter of fact, the map that you
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produced had Republican political indices that as

a general matter were more favorable than the map

that it replaced?

A_ In a number of districts, yes, but not

all.

Q. In the majority of districts when taken

as a whole, the Republican indices were better?

A_ Most likely, yes.

Q_ Okay.

Thereupon, Relators' Exhibit 45 is marked

for purposes of identification_

4-
Can you identify the document we've

marked as Exhibit 45 as an e-mail that you

received from Jessica Auman?

A_ Yes.

Q. Who is Ms. Auman?

A. I believe at the time she was the --

either the number two or number three or number

four communications person for the Senate Majority

Caucus_

Q. Okay. And you indicate in response to

her that I really am enjoying -- I really am

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



195

1

2

3

4

5

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

loving every minute of it. And this is in

response to the, I guess the Toledo Blade article

regarding the map drawing process.

Do you see that?

A- I do see that, yes.

Q_ And you say: I've been looking forward

to this for 10 years.

What is the "this"?

A- It was referring to being involved in

the apportionment process again.

Q- Okay. Why?

A. Because with 20 years of experience in

state government and being a finance director and

working on countless budgets and other things, I

found the apportionment to be a very unique and

enjoyable endeavor and was very, very proud to

have been a part of it once, let alone twice.

And you are -- you would regard

yourself as a good, loyal Republican, right?

A.

MR. TUCKER: Objection.

True?

Yes.

And this was an opportunity for you to

24I contribute significantly to the party to which you

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



196

1

2

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

were loyal, correct?

MR. TUCKER: Objection.

A. For me it wasn't -- it wasn't the

partisan considerations you're insinuating, it was

the ability of having a knowledge that so few

people in the state of Ohio had having been

exposed to this for now two decades and being able

to contribute for the good of the institutions and

work on this process again- I mean, that's --

that's what I -- that's what I really cared about.

Q. There were maps submitted to the

Apportionment Board that were more compliant,

significantly more compliant than yours with

respect to the various, as you put it, competing

constitutional requirements?

MR. TUCKER: Object_ That assumes

facts not in evidence_

MR_ COGLIANESE: Objection_

A_ I don't believe that to be the case.

Q_ You're familiar with the -- with the

competition and the winning map submitted by the

Illinois lawmaker, correct?

A. I am-

24I Q_ Okay_ That map resulted in far fewer
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political subdivision breakages or separations,

did it not?

MR. TUCKER: S'll object. Which map

are you referring to?

MS. CHIN: Objection.

MR. COGLIANESE: Objection.

MR. MURRAY: The witness knows which

map I'm referring to. He just indicated that he

did.

MR. TUCKER: Do you know which map he's

referring to?

A. There were two submitted, the top two

maps that were submitted by the competition, they

were both submitted to the board.

Q. Okay. And both of those maps resulted

in fewer political subdivision breaks, correct?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection.

MS. CHIN: Objection.

A. This is where you get into the fact

that you cannot look at any one criteria. You

cannot look at any one factor in analyzing a map,

because the microscope and the lens that you're

looking through, you might be able to say, well,
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it split fewer counties or did this, but it also

decimated the Voting Rights Act in the state of

Ohio. We had African-American populations that

were split right down the middle in some of our

key constituent areas.

So while they might have looked at one

thing, they completely missed that there were

other factors at play here, not only the U-S-

Constitution, the Voting Rights Act, but all of

the other articles -- parts of Article XI.

Q- Do you contend that the map that you've

submitted and -- and the map as modified that was

ultimately adopted was the most constitutionally

compliant map? Or would you grant me that there

were different ways that the competing

constitutional requirements could be satisfied?

MR. TUCKER: Objection to the form.

MR. COGLIANESE: Objection.

It was -- it was the most compliant map

Was it the most compliant map that

could possibly have been created?

MR. TUCKER: Objection-

MR. COGLSANESE: Objection-
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A_To the --

MR. TUCKER: If you can even answer

that.

A. To the best of my ability, the map that

we submitted was the best map that we could have

submitted to comply with all of the constraints

that we were dealing with.

So would your testimony be -- is it

your testimony, excuse me, that the map that you

submitted and the map that was adopted was such

that it complied with the constitutional

requirements to the maximum extent possible and

that you did not utilize any discretion in terms

of how to respond to the competing constitutional

requirements?

MR. TUCKER: Objection.

MR. COGLIANESE= Objection.

A. Given -- as I've said before, given all

of the limitations and restrictions placed upon

us, not only in Article XI, but the Voting Rights

Act and the U.S. Constitution and all of the case

laws that are applicable to this process, the map

that we produced was the best map that we could

have produced to comply with all of those factors.
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there were so many constitutional and Voting Act

requirements for you to meet that in the end,

because you were one of the few people who

understood the complexities of how to address all

of those things, that in the end it became an --

essentially a color by numbers job and not

something that was susceptible of the utilization

of a lot of discretion?

MR. TUCKER: Objection.

MS. CHIN: Objection.

MR. COGLIANESE: Objection_

A. I mean, I think if anybody would take

months or years to go through this process and

really understand it and have to go through it,

they would then understand how much limited

flexibility there is because of all of those

things that I've enumerated that require you to

draw the districts. And we were able to balance

in a great fashion the Voting Rights Act and

compliance with Article XI simultaneously, whereas

it seemed other people who submitted maps would

just outright favor one over the other and do

serious harm to the districts if that map had been
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adopted.

If that were the case that there was so

little discretion, really none, as you've

indicated in terms of complying with the

constitutional requirements and the Voting Act

requirements, why take advice from or input from

the Republican House and Senate staffers that

we've talked about?

MR. TUCKER: Objection- I'm going to

object. I don't think he said there was no

discretion-

MR- COGLIANESE: Object-

A- Yeah- And I did not say there is no

discretion. There is limited discretion. But I

had the desire through this process to never think

that I knew everything. I always wanted input

from anybody who was willing to give it. I sought

it out on the Internet- I read just about every

blog I could get my hands on to see how other

people were -- were approaching these issues-

When we had a constitutional issue in

northeast Ohio, I sought out the contest winners

and saw what all I think 53 maps were submitted

through the contest to see how they dealt with it,
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to see if there was a better way, a way that made

more sense. So I sought input from anybody who

was either wanting to offer it or could offer it

that I thought would be of use to me because more

input, more ideas was helpful in this process.

Thereupon, Relators' Exhibit 46 is marked

for purposes of identification.

Mr. DiRossi, this appears to be an

e-mail that you sent to Troy Judy on

September 26th- It's, marked Exhibit 46; is that

right?

A. Yes, September 26th.

Q. Okay. And you -- looks as though

you're working through a couple of issues here.

Can you tell us just generally what this was

about?

A. After the initial map had been

submitted by Heather and I to the Apportionment

Board on September 23rd, we started getting a lot

of inquiries from a lot of members of the General

Assembly on both sides of the aisle about why

things were being proposed in a certain way or if
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any changes were -- or could be made_

This is an option that we were still

working on down in southeast Ohio that part of the

document you showed me earlier from Representative

Hayes, it was part of his continuing efforts, part

of the document you showed me, the e-mail from

Jeff Jacobson about southeast Ohio, this is kind

of a culmination of what those changes might have

looked like if we had proceeded with them- I do

believe even though the heading is, again, grayed

out and I can't see what the headings are, I do

believe we made some of these changes.

Q_ Was that amendment B?

A. I believe it was amendment B, yes.

Q. Okay.

A_ It may have been amendment A. I may

have misspoke_ It was definitely an amendment

that had happened after the plan was submitted to

the Apportionment Board.

Q_ Thank you. I appreciate that

correction or addition.

Thereupon, Relators' Exhibit 47 is marked

for purposes of identification.
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So can you identify Exhibit 47 as an

e-mail that you received from David Johnson?

A. Yes.

Could you identify Mr- Johnson for us,

A. I believe Davidson -- or Dave Johnson

is the chairman of the Mahoning County Republican

Party.

Q-
Now, the complaint was being made

generally here by Mr- Johnson and Mr- Monroe that

they thought that the map was designed to protect

Ron Gerberry- Do you see that?

A. I do:

Q. And you and I spoke about this issue

earlier. Did you respond to these gentlemen?

A. Did I respond?

Q. Yes.

A. I don't recall if I responded to this

e-mail- This -- I had -- I had other important

things going on. This was -- this was not

something that was important to me. I don't

recall if I responded-

(A discussion is held off the record-)

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



205

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Thereupon, Relators' Exhibit 48 is marked

for purposes of identification.

Q. Can you identify the document we've

marked as Exhibit 48 as a September 28th e-mail

that you received from Heather Mann?

A- Yes.

Attached to that were some suggested

comments for Auditor Yost to make at the

Apportionment Board hearing, correct?

A. Yes.

Did you prepare those at his request or

on your own initiative or for some other reason?

A- I can't recall if we were asked to

prepare this- I think we wanted to be helpful

because we had access to all of the maps and --

and were able to see at a great level of detail

all of the constitutional deficiencies and other

things that were in the other maps that were being

submitted that others didn't have the ability to

see.

4- And did you prepare suggested comments

241 for other members of the Apportionment Board?
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A. I don't recall.

Thereupon, Relators' Exhibit 49 is marked

for purposes of identification.

Q-
Mr. DiRossi, can you tell us what the

document is that we have marked as Exhibit 49?

A. Yeah, we've got -- we've got a number

of different things put together in Exhibit 49

that are kind of unrelated.

Q_ Okay. I was somewhat fearful of that,

but that's how we obtained it. And I think this

is how it was produced in response to a public

records request. So why don't we break it apart

as you see fit and let's go through the document

and talk about it. What is the first page?

(Mr. Pierre-Louis left the room.)

A_ First page would have been some notes

that I created for myself in sitting down with

staff or other individuals starting to talk about

and start that education process of some of the

things that Heather and I were running into as we

were starting this process. This was very --

probably pretty early, a lot of general,
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statewide-type issues here-

Q- Okay_ What's the second page that

starts out with southwest Ohio?

A. So this would have been later -- later

in the process where I talked about the

Constitution and Article XI directs you to really

work kind of in pieces and not really on a one

unified map at any one time. These were for some

reason I want to say 15, 15 pieces that were -- I

used as just kind of a reminder to myself as to

what those individual pieces were and kind of

where they were in the state and how many House

districts and Senate districts each one was

dealing with-

About a little less than halfway down

there's a reference to Senate District 14 Niehaus,

et al. What does that mean?

A. I believe that was my notation to

remind myself that President Niehaus was leaving

the General Assembly due to term limits and that

we were dealing with an uncertain member of who

that would be, and then there were three House

districts underneath it.

24 1 Q. What does the reference to Senate
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district and then Terry Johnson in parenthesis

mean?

A- Well, it was -- it was a reference to

the fact that the 14 Senate district, there were

three other House districts that I wanted to

discuss, and probably quite honestly since Terry

Johnson was one of the newest members, I had been

forgetting his name and actually I wanted to write

it down.

4- And closer to the bottom there's a

reference to Speaker Batchhelder, HD/SD 22. What

does that mean?

(Mr. Pierre-Louis entered the room.)

A- Yeah. That Speaker Batchhelder's House

district, which in the 2001 apportionment was

House district 69, is one of the three House

districts inside current Senate district 22- So

that was just a way to delineate that geographical

area for me.

Had Speaker Batchhelder indicated an

interest in running for the Senate subsequent to

the date that he would be term limited?

MR- COGLIANESE: Objection.

MR. TUCKER: Objection- Is there a
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question?

A-

4-

MR- MURRAY: There is-

The question again was: Had he to me?

Yes.

No-

Anyone else?

MR. COGLIANESE: Objection-

MR- TUCKER: Objection.

A. To my knowledge, no-

Q- If you look at the next page, and it's

titled Statewide Issues, and there's a -- well, I

guess let me ask you this -- strike that-

Is this a later iteration of the

statewide issues that Exhibit 49 started out with?

A Yeah- You see very similar stuff on

page 3 of 49 to page 1, and it's just in a little

more detail- So to me that indicates it's a

later -- a later draft of mine.

Q. Now, the next page, what is the fourth

but not numbered page of this document,

Exhibit 49, references at the top 15

decisions-apportionment- What does this mean?

A. Again, this was the way that I

internally thought of the state of Ohio, that
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there were 15 pieces to the puzzle that the

Constitution and its hierarchy of how you put

together an apportionment plan requires you to

proceed through it_ And so I was putting notes

down so I would know how to talk about it as I was

talking to people about it. And obviously it's

very similar to page 2 that we just talked about.

Q. Okay_ Let's move forward two pages to

what would be the sixth page of Exhibit 49_ And

this is -- has at the top 2011 DiRossi/Mann House

and Senate maps_ What does this mean?

A_ When there were four maps submitted to

the Apportionment Board for the Apportionment

Board's consideration, they were -- those were

submitted to Heather and I as the joint

secretaries. We undertook an analysis of all of

those maps, including our own, to go through some

general characteristics that we knew the press had

already been asking us about, and those are kind

of enumerated on these pages. I think the first

page is specific to the map produced or submitted

by Heather and I_

Q-
All right. Then I see you go through

241 and there's a similar document for the Democratic
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Caucus maps and then one for the Fortner map and

then it looks like for the Clark map?

A. Correct_

Q_ Okay_ Now, let's go through -- start

with yours. The sixth page of this document, and

what do these different categories mean?

A. Are you referring to the first one that

talks about split counties?

Q_ Yes.

A_ I was asked the specific question by

Minority Leader Budish when I testified before the

Apportionment Board, and there were a number of

different methodologies people were using to talk

about whether or not a county was split by the

Apportionment Board orby any one particular map,

and if anybody who's gone through Article XI knows

that there are places in the Constitution where

the Constitution requires a county to be split

because of its population.

And what I was trying to delineate here

was that our plan could be -- somebody could say

that the House map split 39 counties, but all of

the counties that say "must" are counties that

were -- we were directed to split them under
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Article XI of the Constitution. And you would

most likely see and you should see those counties

split in any map that would be submitted to the

board- So that's what "must" meant. Constitution

directed it to be split.

Then there's also a notation that says

must/border. And that was under another

interpretation if -- if the Constitution, if

Article XI requires, for instance, Franklin County

to have a prerequisite number of districts inside

its borders because it has so many whole ratios of

representation, there might be some flexibility

for anybody putting together a map to have one of

the districts go over the boundaries of the

county. We chose where we could to have those

prerequisite number of House districts stop at the

border of the county and not leak into an

adjoining contiguous county.

And so what I was pointing out was

under one interpretation it would be open to

debate whether or not you were splitting Franklin

County if it had 10 whole House districts wholly

within the boundaries. So there are a number of

districts that I delineated as must/border

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



213

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

basically being that it had to be split and have

more than one district inside its boundaries, but

we protected the boundaries of the county by not

having those districts go outside of the counties.

Q. And that interpretation, if I may ask

you about that, that you utilized, was that one

that you developed on your own, or was it one that

you developed with the assistance of counsel?

A_ That's one that -- it's something that

we looked at in 2001 and used again in 2011 as an

approach_

Q_ So you -- you reached that

interpretation independent of advice from counsel?

A. Yes.

Q_ Okay. All right_ You were explaining

this and then you've explained the first two

blocks, if you will- Could we go down to where it

says split political subdivisions?

A. So here what we're trying to show is

that in any apportionment plan, again, especially

by direction of the Constitution, there are

geographical units in the state of Ohio that are

just too big to be contained within one House

district_ And in that case, the Apportionment
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Board or anybody preparing a map would have no --

no course of action other than to split those

jurisdictions.

So we were listing contiguous pieces of

jurisdictions that the apportionment -- or that

our plan was proposing would be split, and then we

were also showing the number of divisions and then

also how many wards were divided inside those

political subdivisions and then how many precincts

inside the wards inside the municipalities or

townships were being split.

Q. Then you go through the same analysis

for the House and then the Senate, correct?

A- Yes-

Then we perform following that the same

analysis for the other four maps?

A. Exactly-

Q- Or three?

A. Three other maps, four in total-

Q- Okay.

Thereupon, Relators' Exhibit 50 is marked

for purposes of identification-
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the document we've marked as Exhibit 50 as an

e-mail that you sent to Heather Mann on

September 29th containing a draft of a portion --

on an Apportionment Board script for

September 30th that contained your suggestions

added on to a draft prepared by Ms- Mann?

A. Yes-

4- By the way, were those scripts prepared

at the request of the Apportionment Board members

or was this prepared on your own initiative or

some combination of the two?

A. Yeah, it was prepared because I felt

that -- especially dealing with this e-mail that

dealt with an emergency meeting of the

Apportionment Board called very, very late in the

process, we were kind of in uncharted ground. And

I felt in all cases that we needed -- as the

administrative secretaries of the board needed to

provide some guidance to the Apportionment Board

on how the meeting should unfold.

Thereupon, Relators' Exhibit 51 is marked

241 for purposes of identification-
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document that's marked Exhibit 51. And unless you

specifically recall this document, I'll ask

Ms. Mann about it- Do you?

A. I don't recall this specific document,

but, I mean, it's similar to ones we've talked

about before.

And would it be fair to say that before

the -- before amendment C was adopted at the

September 30th meeting of the Apportionment Board,

that you had prepared an analysis, among other

things, of the unified political indices and the

other things that we've talked about and that is

represented in Exhibit 51 for the map and legal

descriptions as modified by exhibit -- by

amendment C?

MR- TUCKER: Objection-

p,- Can you repeat -- was that one question

or --

Q- It is- You want to read that back?

A- Please-

MR- MURRAY: I think I got it right.

(The record is read as requested.)
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A. Well, S think that's a little

misleading because amendment C did not change any

of the House districts_ Amendment C only dealt

with the recoupling of the House districts at the

request of Representative Saundra Williams_ We

were recoupling the existing House districts in a

different way to form Senate districts. So saying

that it was sent or done before amendment C is

kind of misleading because amendment C would not

have impacted this in any way, shape, or form

because these are the House districts.

Q. Okay.

Thereupon, Relators' Exhibit 52 is marked

for purposes of identification_

4-
Mr_ DiRossi, can you identify

Exhibit 52 as a series of e-mails on which you

were either -- are either copied or the recipient,

starting with one on Friday, September 30th?

A. Yes_

4-
So the first e-mail is the one, if I'm

reading this correctly at the bottom, again, these

with the Gmail e-mails and these seem to always
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run in the opposite direction, so the first e-mail

is the one that you sent to Halle, correct?

A. Yes.

Q. Okay. Can we identify Halle again,

please?

A_ Halle -- Halle Pelger is an employee of

the Secretary of State's office. I do not know

her title.

Q_ Okay. And what was it that you were

asking her about?

A. As part of the Secretary of State's

public mapping initiative that he undertook, Halle

was also our -- our contact at the Secretary of

State's office as the board took official actions

that we would post documents, files, maps, legal

descriptions, or any other helpful information to

the website site so that we could help publicize

that to the general public as quickly as possible.

Q And you were asking her whether she

wanted a copy of the map before the board met and

adopted amendment B, correct?

A .
Yeah Yes. I was aware that they had

some logistical things they had to do with their

IT staff in order to take documents we sent them
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to get them up on a website and I wanted her -- I

was asking her if it would be helpful to have

those ahead of time or wait till the board

actually voted-

And she said yes and you provided that

to her, correct?

A. She definitely responded ahead of time,

and I can't specifically recall if I gave it to

her. I believe I would have.

MR- MURRAY: Okay- Why don't we take a

real quick five-minute break, change gears, and

we're close to wrapping up, I think-

MR- TUCKER:Okay.

(A recess is taken-)

(Ms. Lesperance entered the room-)

Q. So I want to-- Mr. DiRossi, I would

like to just recap a couple of things so I've got

these dates out in front of us and for me in

particular because I know you lived through these

and you know these dates- But you presented the

map that you and Ms. DiRossi prepared at the

September 26th Apportionment Board meeting,

correct? You and Ms. Mann- What did I say?

A. You just made my wife very upset.
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question.

At the September 26th Apportionment

Board meeting, you and Ms- Mann presented the map

that you had prepared, correct?

A- September 26th, yes-

4- That's right- Okay. And then at the

September 28th meeting, a few changes were made to

your proposal, correct?

A. Yes-

Q- And there was a technical amendment,

right?

A- Yes.

Q-
And -- but that didn't change the

boundaries of any of the districts, correct?

A. I do notbelieve so- I'm very

confident when we said technical amendment it was

technical.

Q- okay. And then there was one other

amendment at that September 26th meeting, correct?

A- Yes-

Q. And was that denominated as amendment

B? Was the technical one A?

A. I honestly can't remember specifically
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if technical stood as A or if --

Q_ It was one or the other?

A. We had technical and the one you're

referring to was A, I can't remember_

Q, I see. Okay_ So the second amendment

that was adopted at the September 26th meeting

changed, as I have it down here, House district

72 , 77, 78, 87, 88, 93, 94, and 97; is that right?

A. Do you -- do you have a copy of the

amendment in question that I could refresh my

memory of?

Q. I don't think I have a copy of the

amendment, but I-- I have a copy of the

transcript, and I'm wondering if that might help

you? I think you testified to this at pages 10 to

3 -- 10 to 13, excuse me_ So you -- I'm not sure

the best way to try and nail this down,

Mr. DiRossi, but I have -- I'm looking at the

transcript, and you start speaking at page 6 and

it goes on for some number of pages, including

pages 10 through 13, where you are talking about

the third component of amendment A, southeast Ohio

modified House districts_ And I apologize I don't

have a copy of the amendment with me to be able to
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show you_

Would it help if I provide you with

this testimony to be able to remember which

districts were changed by the amendment?

A- Can I look at the --

MR_ TUCKER: Yeah, you can look at it.

If it helps.

Q. Sure_

A_ So your specific question is to the

contents of amendment A?

4- Yes_ Which were the districts that

were changed as a result of amendment A? And I

don't think there's any dispute about this, but I

just want to get them down for the record- I

mean, if we can stipulate, but I don't know if

Rob, you know what the numbers are offhand?

MR. TUCKER: I don't.

MR. MURRAY: Okay.

MR. TUCKER: And I don't think I have a

copy of the amendment with me either, so --

p,_ Okay. There were four components to

amendment A that was submitted to the board. The

first component was changing territory in House

Districts 87 and 88 up in northwest Ohio_ That
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was the first component- The second component was

a request, again, by Representative Sandra

Williams, the chairwoman of the Legislative Black

Caucus, who proposed recoupling of six House

districts in northern Ohio, mostly Cuyahoga County

and changing the couplings of the 21st and 25th 25

Senate districts. That was the second component.

Third component was southeast Ohio,

changes to southeast Ohio districts, but it looks

like in the transcript that I-- when I spoke I

did not mention the actual House districts, so

without a map, I would be unsure as to what the

actual House districts were_

4-
How many were affected? Does it say in

the transcript?

A. Looks like six House districts and four

Senate districts_

Q. I'm sorry- That was six House

districts and four Senate districts? Is that what

you said?

A_ Yes.

Q_ So the amendments adopted at the

September 26th meeting as I have it, the count

that I have here is that it affected eight House
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districts and six Senate districts?

A_ Amendment A as proposed by Heather and

I were not adopted in full, they -- the amendment

was amended.

Q. Okay. Well, as the amended amendment

was adopted, is it correct that it affected eight

House districts and six Senate districts?

A_ I don't recall specifically. The --

the piece that Representative Sandra Williams had

asked us to change became in dispute and at a

subsequent amendment to the amendment removed that

portion of the amendment, so I'm -- would have to

go back and figure out how many House -- it did

not affect any specific House districts

geographically, it just recoupled them. So

depending on how you renumbered how many were

affected, it would be changed by that.

Q. Okay. Well, let me see if I can get

the question this way: Of the 99 House districts

that you and Ms. Mann proposed in the map that you

submitted to the Apportionment Board, at least 90

of those were adopted and enacted by the

Apportionment Board as you had proposed them; is

that fair to say?
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A. I mean, if that math is correct, yes.

I mean, any -- any House or Senate district that

was not affected by amendment A. B, or C or the

technical amendment was adopted as we proposed

them.

Q_ Okay. And I was noting what you

testified to, and I believe you spoke to eight

districts, eight House districts that would

change- You weren't able to number all of them,

but it was a total of eight --

A. Okay.

Q-
-- so I'll represent that that is the

summary of what you had just testified to.

And you and Ms. Mann -- would it be

fair to say that you and Ms. Mann understood why

you drew the districts that you did draw and that

were adopted by the Apportionment Board the way

that you did? I mean, you understood why you did

what you did, right?

A. We understand the limitations that were

placed upon us and how we navigated our way

through all of those and to the final product that

we proposed, yes. At least speaking for me, I --

yes.
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Q. Okay_ And was there anyone who knew

more about why the districts were drawn the way

that they were other than you and Ms. Mann?

MR. TUCKER: Objection.

A. I don't believe there would be_

4- So ultimately in terms of what was

included in the proposal that you and Ms. Mann --

it was the two of you that had the final say over

what it was that was submitted in your map? Or

your legal description?

A yes_ I would say we did, yes.

I asked you this question before in a

different way, but let me ask it to you this way:

Do you think it's possible to draw a map in which

every House district complies with each aspect of

Article XI?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection.

A. I believe except for the one admitted

constitutional issue that we all experienced in

northeast Ohio, and notwithstanding the way that

we addressed that issue, we did draw a map that

complied with all provisions of the Ohio

Constitution.
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Well, you spoke before about competing

constitutional requirements, and I'm wondering if

you could elaborate on that- Were there ways that

you could draw the map where some constitutional

requirements may have been complied with more and

others less?

MR- TUCKER: Objection.

MS- CHIN: Objection.

MR- COGLIANESE: Objection-

MR- TUCKER: If you can answer it, go

Could you restate the question?

Well, it wasn't very artfully asked, so

maybe I'1l take a slightly different run at it-

I asked you whether or not you could

drawa map that complied with every requirement

for every House district, every requirement in

Article XI --

Q-

MR. TUCKER: Objection.

-- and I believe that you indicated

that, yes, you could, and that you did with the

exception of the one constitutional issue that we

discussed before, correct?

A- Yes-
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Q- Okay. And -- but at the same time,

we've talked about competing constitutional

requirements I think was the term that you would

use, correct?

A. Yes.

And my question goes to whether or not

there were other ways to draw the map that would

have caused in your judgment to the -- the map to

be more compliant with respect to some -- some of

the competing constitutional requirements and less

compliant with respect to others?

MR- TUCKER: Objection.

MR- COGLIANESE: Objection-

A- I would -- I would guess that there are

almost an infinite number of ways that you could

propose drawing a map- Every map that I saw

submitted through the 50 plus that came through

the public participation process that the League

of Women Voters and other groups put together and

the maps that were submitted through the Secretary

of State's office and the other maps that were

submitted to Heather and I, I felt that our map

that we submitted did the best job and a very good

job of adhering to all of those constraints that

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



229

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

we had to deal with. So of any map that I

physically saw or looked at or analyzed to any

extent, our map did the best job under all the

constraints that we had to operate under.

Q_ Mr. DiRossi, let's take a look at a

couple of maps, and I believe what I have here are

the maps that were as finally adopted by the

Apportionment Board.

Thereupon, Relators' Exhibit 53 is marked

for purposes of identification.

4-
I want to take these out of order just

a little bit. I want to look first at House

district 70- By the way, can you -- can you tell

me whether the one -- the map we're looking here,

exhibit -- for House district 70 is as it was

ultimately adopted by the Apportionment Board?

A. To the -- to the extent that this map

shows the level of detail necessary to make that

analysis, yes, it appears to be the map that was

ultimately adopted --

Q_ Okay.

A_ -- as House district 70.
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And House district 70 splits at Holmes

County and Medina County, correct?

A. Yes-

Q. Okay. And it also splits Brunswick

City, Brunswick Hill Township and York Township?

A. The action of the Apportionment Board

did not split that township in question. This

is -- this is one of those situations where it is

very hard, part of that educational process that I

talked about that I had with a lot of staff and

others. It is very hard to look at any one

district in any area of the state and say you did

or didn't or should have or shouldn't have done

that-

There are a lot of things happening in

this district. There are a lot of things

happening in the territory contiguous to this

district that impacts why a district would be

shaped the way that these districts are-

In this instance, you talked about

Medina County being split- If you recall there

that analysis that we went through, Medina is one

of those counties that under the Constitution is

required to be split- Its population is too big
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to be two House districts, but too few to be one

House district, so the Constitution requires, the

Constitution directs that you draw one district

wholly within the borders of Medina County and

that the remainder of the county be put with

another district.

And that's what you see here. The

remainder of Medina County being paired with all

of Ashland County and then the remainder of Holmes

County in order to satisfy the population

requirements of that and adjoining districts. So

it is very difficult in any of these examples to

just talk about one under a microscope or one in

isolation without understanding the dynamics and

pressures that the whole map has on this process_

Q, Well, is it your testimony that with

respect to Brunswick City, for example, that that

had to be split pursuant to the Constitution?

A_ What we attempted to do in Medina

County was take the district that had existed

previously in the 2001 apportionment, the 69th and

70th district, I believe, and make the district

that would be wholly within the borders of Medina

County more of an urban district instead of the
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very predominantly township oriented district that

it was -

So instead of it being split northwest

as it was in the 2001 apportionment, we changed

that to be more of an eastern/western split

because of the growth coming out of Sun¢nit County

and the growth coming out of Cuyahoga County to

the north-

Well, I'm not sure whether I understand

whether you answered the very specific question I

asked you, which is whether the Constitution

required the splitting of the city of Brunswick?

A. I don't believe the Constitution

required Brunswick City to be split, but it did

not preclude it-

Q- Was one of the considerations for

dividing the city of Brunswick to ensure that

Speaker Batcbhelder's adjoining district, House

district 69, would be safely Republican or have a

high Republican index?

A- Personally I felt that the 69th

district in the 2001 apportionment was just fine

the way it was as far as a political makeup, so I

did not think that that change was necessary to
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achieve that goal_

Q- But it did make it -- it did improve

the Republican index for House district 69, did it

not?

A. offhand I cannot recall if the 69th

improved under that.

Q- Well, you've indicated that you

received input from Speaker Batchhelder and Troy

Judy on a number of different districts_ Did you

receive any input from either of those two

gentlemen with respect to House district 69?

A. I did not receive any input directly

from the Speaker on that district, but I believed

he was having communications with his -- his

staff, his Chief of Staff.

A.

Q-

That is Mr_ Judy?

Yes_

And did you receive any input from

Mr. Judy regarding Speaker Batchhelder's district?

A I am sure as we did with a number of

the districts throughout the state, we discussed

what options there were in putting these districts

together, yes-

24I Q. And did Mr. Judy advise you or tell you
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that either he or Speaker Batchhelder wanted his

district to have a higher or better Republican

index?

A- To the best of my recollection, he did

not.

Q. Okay. Let's turn to the next page in

this Exhibit 53. And this pertains to House

district 95. Now, House district 95 divides

Washington County and Belmont County, correct?

A. It does.

4-
And it also splits Marietta City and

Marietta Township?

A. The action of the Apportionment Board

split the city of Marietta on wards, excuse me,

but did not split Marietta Township.

Q When you say the action of the

Apportionment Board, but this was the -- 95 was

one of the districts that was adopted as you had

proposed it, was it not?

A. There were changes in southeast Ohio.

I don't recall if that amendment affected district

95. I don't believe it did. But it was in the

general area of southeast Ohio.

Q_ Okay. Well, I believe you indicated
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that you do not recall a split to Marietta

Township, but you did agree with me that it split

Marietta City, so let's talk about the split to

Marietta City.

MR. TUCKER: Object. I think that

mischaracterizes a bit of the testimony, but it

wasn't a question, so --

Well, I mean, we better go back over

that. I thought I had that right- You indicated

that the exhibit -- or that House district 95

splits Marietta City, but not Marietta Township,

correct?

A. The fact that Marietta Township is

divided is that I think that happened long before

the 2011 or potentially the 2001 Apportionment

Board came to -- came into existence- That

township was split through the annexation laws and

the decisions that the local elected officials,

whether township trustees or the -- the officials

of the city of Marietta entered into an agreement

to -- into an annexation that left the

governmental unit of Marietta Township split into

numerous noncontiguous pieces- The action of the

Apportionment Board did divide the city of
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Marietta onwards for population reasons, but it

did not divide any of the contiguous portions of

Marietta Township_

Q. Okay. Were those divisions required by

the Constitution?

MR_ COGLIANESE: Objection_

MR. TUCKER: Objection. Which

divisions are you referring to?

MR_ MURRAY: The divisions in Marietta

City that he just spoke to_

MR. COGLIANESE: Objection_

MR. TUCKER: Objection_

A. Well, in this issue, you -- I couldn't

point to a specific language in the Constitution

that says obviously split the city of Marietta.

But this is another example where you cannot just

look at House district 95 and get a clear picture

of what is happening here. The fact that this

district is numbered 95 out of 99 is not

insignificant_

The Constitution has very specific

requirements of how you construct districts and

what portions of the state you work on first.

Major urban areas and then proceeding from the
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largest to smallest county that has a population

sufficient to have at least one jurisdiction,

those are the districts you work on first. That's

probably 60 to 65 percent of the state_

The Constitution then requires that the

rest of the state be put into districts, mostly

the rural areas_ And then you start in one area

of the state and you try to form districts of the

leftovers or what's left. In this situation we

were talking about southeast Ohio where a lot of

districts that are numbered 90s -- in the 90s all

the way up I think to 99 or 97 and 98 are located.

This is kind of the leftover that the Constitution

and the hierarchy that it spells out is formed_

My point in that is you can't look at

95 and just say, well, you shouldn't have split

Marietta- What is happening here is a number of

the other jurisdictions and districts up in

northwest Ohio are drawn extremely, extremely

light. This is -- this is where I would have

pulled out red green with the number of people

that I was talking to and showing them that the

constitutional restraints -- constraints leave

these pockets of districts that have to be formed_
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And in northwest Ohio there are a number of

districts that are drawn extremely, extremely

light in their population. They are on the

5 percent allowable deviation, 4.2, 4.3, 4.5, even

some approaching 4.9 percent light.

In southeast Ohio, to obviously make

sure that we only have 99 districts, these

districts are impacted by that, even though

they're not contiguous- They have to be drawn

correspondingly heavy so that you get all of the

people of the state of Ohio assigned.

So this specific district in question I

believe is drawn extremely heavy, as well as a

number of other districts in southwest Ohio if you

look at their population deviations. And the way

that we were able to get those districts so heavy

was to split a municipality because it was a very

significant amount of people. And by splitting I

believe ward 3 to the north and the rest of the

wards to the south, it allowed us to achieve the

population requirements that are a requirement of

the Constitution.

4- And it also allowed you to ensure that

241 Representative Andy Thompson would have a safe
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Republican district as well, correct?

MR_ TUCKER: Objection.

A. I mean, in this situation based on

where we were ending up in this map,

Representative Thompson was going to be put into

one of two districts. He was either going to be

put in the district to the south and to the west

with Representative Debbie Phillips, or he was

going to be put in a district that went north and

also included territory of Representative Okey_

And so it was -- we didn't want to and

never set out to pair members together, but in

this situation just because of the geography, we

were left with a situation where he was going to

go into a district of one of these two Democratic

state representatives. We chose to put him in the

district to the north primarily because it worked

for our population to get these districts drawn

very delicately heavy, but still make the whole

map work_

Q_ And it also worked out that that was

the more Republican district, correct?

MR. TUCKER: Objection.

A. I mean, I -- I believe the 95th
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district is a more Republican-friendly district.

Q. Okay. Let's take a look at House

district 57, also part of Exhibit 53.

A: I see it.

Q_ Okay- Now, House district 57 divides

Lorain County, correct?

A. Yes. As required by the Constitution.

Q. All right. And it also splits Eaton

Township, Grafton Township, and North Ridgeville

City, correct?

A_ No.

Q. It does not?

A. The Apportionment Board in its actions

split North Ridgeville on wards and also

precincts. The two townships that you mentioned,

Grafton and I believe Eaton are -- have

noncontiguous pieces of those governmental units

that were not divided by the Apportionment Board.

All right. So you're quite confident

that with respect to Eaton Township, Grafton

Township -- Eaton Township and Grafton Township

that the map adopted by the Apportionment Board

did not split any contiguous portions of those two

townships?
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A. Correct- That was our intent, yes-

Q- Okay- I believe you did tell me that

the map as adopted by the Apportionment Board did

result in a division of North Ridgeville City.

Did I understand your testimony correctly?

A. Yes-

Okay- And was that division required

by the Constitution?

A- Again, referring back to the issue that

you cannot look at any one of these districts

under a microscope and not -- there are other

factors- In this case, we.have a very rare

situation that we don't have anywhere else in the

state in that we have some jurisdictions in Lorain

County that have a high concentration of Hispanic

voters, specifically the city of Lorain-

At some point during the process,

Heather and I -- either Heather and i received or

the Speaker and the President of the Senate

received correspondence from a governmental unity,

I believe the Hispanic American Association,

asking us to take into account special

consideration for the Hispanic populations in

Lorain County. So the geography that you see here
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that actually split North Ridgeville was our

attempt looking outside of the Ohio Constitution

and looking at the Voting Rights Act that protects

Hispanic voters as well, to draw the district in

question 57 and I believe district -- the one --

well, do you have a map of Lorain County that was

adopted for reference?

I'm sorry, I don't have a larger map.

I apologize.

A. Okay- The district in question that

I'm looking at 57, there are two other districts

in the county, one of which is represented by Dan

Ramos -- representative Dan Ramos, a Hispanic

member of the legislature. And I believe he is in

district 56 that includes all of Lorain.

In order to have the population of

Hispanic voters in that district, we tried to draw

the other two districts, one represented by a

Republican, one represented by a Democratic, as

heavy as we could so we would not have to put

additional jurisdictions into the 56 and whereby

diluting the concentration of Hispanic voters.

So this configuration of splitting

North Ridgeville allowed us to massage that
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population and make those other two districts

heavy by splitting a subdivision that had well in

excess of I think 18, 20 thousand people.

Q- You're not saying, are you, that the

Voting Rights Act required that result?

MR. COGLIANESE: Objection.

MR. TUCKER: Objection.

A- In this case, I would say that the

Voting Rights Act, whether it was an

African-American constituency or a Hispanic

constituency, required us to take into account

these special circumstances and do whatever we

could allowable under the Constitution to try to

keep those minority populations together.

Q. Is that a conclusion that you arrived

at on your own or with the assistance of legal

counsel?

MR. TUCKER: I'm going to object to the

extent it calls for revealing any advice from

counsel. If that's the case, then I'm going to

instruct you not to answer.

And I'm not asking that. I'm just

asking if that's a conclusion -- let me state the

question this way: Is that a conclusion that you
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reached on your own without the assistance of

counsel?

MR. TUCKER: I think, again, that's a

back door attempt to find out what the counsel

advised him_ If he says -- and I don't -- if he

says yes to that question, then -- I mean, if he

says yes to that question, then you essentially

know what the advice of the counsel is. So I

don't know how it's any different than revealing

what the --

MR. MURRAY: He didn't necessarily

follow the advice of counsel, he just reached the

conclusion with the advice of counsel-

MR. TUCKER: If you can answer without

revealing the -- any advice or communications you

would have had with any counsel, then go ahead_

A_ Lorain County was -- was a county in

which I sought the advice of counsel_

Q. Okay. And I realize that your counsel

is going to instruct you not to answer, but I'm

going to ask you the question anyways_ What was

the advice?

MR. TUCKER: I'm going to instruct you

not to answer on the grounds that it would invoke
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the Ohio Constitution requires that noncontiguous

parts of townships need not be kept together when

drawing district lines?

MR. TUCKER: Objection_

MR_ COGLIANESE: Objection_

p,. I think if you look back at the -- as I

have, both during the last apportionment and this

apportionment, at the history of how

apportionments dating back to the 2001, the '91,

the '81 and potentially even further, have dealt

with this issue because of the mounting complexity

and common annexations that are happening around

the state, I think the approach taken by the 2011

Apportionment Board is absolutely consistent with

those historical actions for the last 30, if not

40 years.

4- Would you agree or disagree with me

that the Ohio Constitution says that you must try

hardest not to split townships and that you should

split villages, cities, and wards before splitting

townships?

241 MR_ TUCKER: Objection.
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MR. COGLIANESE: Objection_

A_ What specific provision of the

Constitution are you referring to, please?

4• Well, the generality of Article XI_

MR. TUCKER: Do you have a copy with

you? I mean, I don't know if you're asking him to

have memorized the actual language of the

Constitution.

MR. MURRAY: I would guess he's pretty

close to having it memorized_

MR. TUCKER: I'm sure he's got it

pretty close, but I don't know word for word if

you know what it says.

A. These are pretty technical and specific

things that you're -- I don't know if the way

you're mentioning them are the way that they

appear in the Constitution.

Q. Okay. Well, and maybe you don't know

the answer to this question, so do you know the

answer -- do you have an opinion as to the answer

as to whether or not the Constitution requires the

first thing you've got to keep together are

townships and only after you do your best to hold

together townships -- I'm sorry, before you split
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up townships you should be splitting villages,

cities, and wards?

MR. TUCKER: Objection.

MR. COGLIANESE: Objection.

A. I-- without seeing it, I actually

don't believe that's what it says.

Q. Okay_

A_ I would need to see the specific

article and section that you're referring to_

Q. Okay. Now, given all of the

complicating and competing interests that are

required by the Constitution, you were still able

to add a component of your own consideration, that

is the political indices, correct?

(Mr_ Coglianese left the room.)

MR_ TUCKER: Objection_

A. That was one of many factors that we

looked at, but it was -- like I said I think

before in this deposition, to say that it was

secondary doesn't really do it justice_ It was

well down the line of things that we were looking

at_

(Mr. Coglianese entered the room.)

Q. Now, back on House district 57 for just
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a moment- Did you discuss splitting North

Ridgeville with Matt Schuler?

A. Yes, I believe I did_

Q_ And Mr_ Schuler was the Chief of Staff

to Senator Niehaus, correct?

A. Yes_

Q, Let's look at also in Exhibit 53, House

district 62 and 63_ Now, the 2010 -- strike that.

Prior to apportionment, Lake County

contained two House districts, 62 and 63, right?

63 is on here as well?

A. Yeah_ 62 and 63 that you're referring

to in this packet you're handing me are in Warren

County and Trumble County, not Lake County_

Q_ I may have pulled the wrong ones when I

put together that compilation_ Sorry_ It was a

little late_ So let me -- let me ask you the

question perhaps without reference to the maps

themselves_ Do you recall, Mr_ DiRossi, that

prior to apportionment, Lake County consisted of

two House districts, 62 and 36?

A. In the 2001 apportionment?

Q. Yes_
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data showed that both of those districts were

within 5 percent of the ideal population for a

House district?

A. I don't recall that off the top of my

head, but that sounds right, yes.

Q_ Okay. So given the importance that the

Constitution places on retaining existing

districts, those two districts could have been

left alone?

A- Again,^this is another excellent

example of where if you look at one specific

county and you kind of put everything else off to

the side and don't look at what's happening

holistically or especially in that immediate

geographical area, there's a bigger picture that

the Constitution requires you to draft.

If we were drawing a map in which we

were only drawing two districts and we were only

drawing districts for Lake County and the entire

state you could have done that. However, we had a

number of issues in northeast Ohio that I had

talked about before, especially the unresolvable
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Constitutional issues that happened in Cuyahoga

County and northeast Ohio.

And the configuration of the two new

districts in Lake County are a direct result of

that issue and, again, the Voting Rights Act as it

relates to a minority population in Cuyahoga

County.

Q -
Now, the map adopted by the

Apportionment Board specifically with respect to

House district 60 and 61 split Mentor city, did it

not?

A. Yes. Mentor city was intentionally

divided to achieve a desired result under the

Voting Rights Act.

And it also split Painesville Township,

The action of the Apportionment Board

did not split Painesville -- Pains -- Painesville

Township. That is another example of a township

that through its own actions had divided itself

into noncontiguous governmental units.

Q- But the map also split some contiguous

portions of Mentor city and Painesville Township,

does it not?
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A_ The map splits contiguous portions of

the city of Mentor. It does not split contiguous

portions of Painesville Township.

Q. And would it be your testimony that all

of the factors that you believed you were required

to follow resulted in, and nothing else, the

division of Mentor city?

A- Could you restate that question,

please?

MR. MURRAY: Would you mind reading it

back to the witness, please?

(The record is read as requested.)

A. I'm a little confused as to resulted in

and nothing else, but the Voting Rights Act was an

issue here, so that was something outside of

Article XI of the Constitution that directly

related to Heather and I proposing a split of the

city of Mentor.

Then how was it that the Voting Act

rights led to you proposing to split the city of

Mentor?

MR. COGLIANESE: Objection.

A_ The -- in the formation of our Senate

districts, we have for the first time due to the
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severe population loss in Cuyahoga, we have a

significant portion of one of the Senate districts

that leaves Cuyahoga County- And T believe that

is the new proposed and enacted 25th Senate

district, which has two House districts in

Cuyahoga County and one House district, one of

those in question in Lake County as its third

component to make a Senate district-

That Senate district under the

apportionment was a strong African-American

influence district and by splitting of Mentor, we

were able to reduce the populations of that

district that joined those other two in Cuyahoga

County, whereby making the African-American

percentage in that district higher than if we had

not split the city of Mentor-

Well, the requirements or the thought

that the Voting Rights Act requirement requires

formation or the retention of -- of an

African-American or minority influenced district

is one that is more legend than legally based, is

it not?

MR- TUCKER: Objection-

24I MR- COGLIANESE: Objection-
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answer that question?

A. The question is is it myth or legend?

Q_ Legend or fact, yes.

A_ That the Voting Rights Act requires

what?

Q. Retention or formation of a

minority-influenced district?

MR. COGLIANESE: Objection_

MR. TUCKER: Objection_

A_ I believe and I-- and the way that I

approached this was where we could use the

flexibility in the Ohio Constitution to stay

within the confines of Article XI, but also

achieve a positive result in -- under the Voting

Rights Act. And in this case we had members of

the Legislative Black Caucus asking us to make

these strong influence districts in Cleveland_ In

fact, this was the one we came back in an

emergency meeting at the request of Representative

Saundra Williams because of these Senate districts

and the House districts where we had that

opportunity to stay within the confines of the

Constitution and achieve a desired result under
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result in terms of strengthening the Republican

index in adjoining districts, did it not?

MR_ TUCKER: Objection_

A. I would -- I would need access to my

documents that showed what the indexes were before

and after that division, but my intention and

reason for splitting the city of Mentor on ward

lines was to achieve a better result under the

Voting Rights Act_

(Ms_ Chin left the room.)

Q. Well, tell me, Mr_ DiRossi, if you

didn't find it also convenient from a partisan

standpoint to create minority-influenced districts

because by doing so, that tended to concentrate

folks who would -- who are disproportionately

Democratic voters into those districts to the

exclusion of surrounding districts which would

allow you to increase the Republican or partisan

advantage in these districts?

MR. TUCKER: Objection_

A_ I mean, you're -- whether I thought it

was positiveor negative or thought it needed to
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be done or not, I mean, the Voting Rights Act was

pretty clear that that's what we should attempt to

do, so it was really irrelevant whether or not it

was a positive or a negative to the district, the

adjoining districts.

Q_ But it turned out that it was a

positive to the adjoining district, did it not?

A. I don't have the indexes in front of

me, but to the extent that the index of the

adjoining districts went up, then it did.

Q. Well, Mr. DiRossi, I'm -- let's get

right to it. You, in forming these districts,

made a conscious decision to try to create

minority-influenced districts because that also

had the effect of increasing the overall partisan

advantage to the map?

MR. TUCKER: Objection. Asked and

answered.

A.

please?

Could you repeat the question, please?

MR. MURRAY: Could you read it back,

(The record is read as requested.)

A. The decision to draw a majority

minority district or any influenced district was
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not impacted in any way by partisan

considerations_ St had to be done_

4- Is it your testimony that the creation

of minority influenced districts was required?

A. Well, first I --

MR. TUCKER: Objection. Go ahead_

(Ms. Chin entered the room.)

A. First I would need you to define for

me, because I know it's unclear in the case law

what the true standard is for an influenced

district_ I know there are a lot of people who

have different -- different interpretations of it,

what percentage of a concentration of a minority

constitutes an influenced district.

Wasn't a term that I used, it was one

that you used originally in your testimony.

A. We were able to create

majority/minority districts where we had districts

50 percent or higher in a number of cases around

the state_ And in every one of those cases, we

were able to do it within the guidelines of

Article XI of the Constitution_ So there was no

conflict or no problem in doing that_ And so we

did every one of those that we had the ability to
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do.

In areas of the state where there was a

concentration of African-American or Hispanic

voters that were not sufficient to constitute a

majority, we took great care and great time and

deliberation between Heather and I to form those

districts in a way to have a strong concentration

of those minority voters.

Q_ But that was an action that was

required by neither the Ohio Constitution nor the

Voting Rights Act, correct?

MR. COGLIANESE: Objection.

MR. TUCKER: Objection.

A_ I think the Voting Rights Act and the

Constitution, because wherever you have a minority

population, they're obviously living in cities,

townships, villages, or some other political

jurisdictions- So the protections of Article XI

about dividing them or not dividing them still

apply no matter where they are, so there still is

some interaction with Article XI. And we were

able -- all of the influence districts, depending

on what number somebody would assign to those that

we drew, we were able to draw all of those inside
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the guidelines of the Article XI as well.

Q_ What do you use as definition of a

minority-influenced district?

A .
I was asked that very question before,

and the answer I gave was it's obviously a

minority population less than 50 percent, but I am

very unclear as to what any type of legal

definition of that minority population would be_

Q_ And you didn't have one that you used

yourself apart from whatever a legal definition

might be?

A_ I did not_

Q_ Okay. Mr. DiRossi, were there times

when you provided materials to the Republican

members of the Apportionment Board but not to the

Democratic member?

MR_ COGLIANESE: Objection_

A_ Are you --

MR. TUCKER: Yeah, can you specify a

little bit by what you mean by materials? It's

kind of a broad question.

A When? At the Apportionment Board

hearings or --

24I Q. Well, prior to -- fair enough.
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Prior to the -- you'll have to help me

here with the date, September 23rd? No,

September 24th Apportionment Board meeting, do I

have the date right?

A.

Q-

A_

Q•

No.

It's the 23rd?

No_

You're going to make me guess? 26th?

A. Lower. The 23rd is where the

Apportionment Board, Heather and I and other

members of the public submitted maps to be

considered by the board, that was on the 23rd-

The first meeting where there was testimony on it

was the 26th.

Q_ Okay- Prior to the submission to the

Apportionment Board, the maps on the 23rd, did you

provide information to Republican members of the

Apportionment Board that you did not provide to

Leader Budish?

MR_ COGLIANESE: Objection_

MR. TUCKER: Objection. If you can

answer the guestion. S am not so sure I

understand what he's talking about, but if you

can.
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MR. PIERRE-LOUIS: If you don't

understand the question, I think the witness is

supposed to say he doesn't understand the

question.

MR- TUCKER: I told him if he

understands it he can answer-

MR. PIERRE-LOUIS: But if you don't

understand the question, the record does not need

to reflect that you don't understand. He's been

admonished as to what his options are in

responding to questions. That's more suggestive

the way you stated your objection-

A- I don't understand what you mean by

information. Is that verbal? Is that physical?

Is it -- is it I gave it to a staff member and I

don't know what -- I don't understand specifically

what you're asking.

Any of those things, yes.

MR. COGLIANESE: Objection-

A- Okay- Well, I -- it would -- without

answering on behalf of the five members of the

Apportionment Board, I would do it individually-

Q- Okay- You can answer that way if

that's more to your comfort.
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A. Governor Kasich, no- Secretary of

State Husted, nothing physical, just verbal.

Auditor Yost -- these were all separate -- verbal.

I do not believe he -- we ever gave him anything

physical. President Niehaus might be the only

member of the Apportionment Board that received

something physically before the 26th.

Q- Did you provide any information to

Leader Budish either verbally or in written form

about the maps or the legal descriptions prior to

your submission of the map and legal descriptions

on September 23rd?

A. I did not.

Why not?

He didn't ask and I didn't provide

And if he had asked, would you have

provided it?

A- Most likely.

Q-

MR. COGLIANESE: Objection.

Did you offer to provide the

information to him that you had provided to

others?

MR. TUCKER: Objection.
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Leader Budish's staff to any of the meetings that

you held from time to time to review the work that

you and Ms. Mann were doing on behalf of the

Apportionment Board?

A. I did not.

Thereupon, Relators' Exhibit 54 is marked

for purposes of identification-

Mr- DiRossi, can you identify 54 as a

statement that you completed and signed on

October 17th of this year -- of last year?

A. Did you ask if I could identify the

document?

Q- Yes-

A- It's very creatively referred to as the

102.04(D) statement. And because of my role as we

previously discussed as a member of the Ohio

Department of Transportation, Transportation

Review Advisory Council, and subsequently engaging

in a contract with the Legislative Task Force on

Redistricting, this was a form that the Ohio
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Ethics Commission required somebody in that

situation to fill out_

And so you filled it out and signed it,

Yes, I did.

MR. MURRAY: Okay. Give us just a

moment_ I think I'm either completed or close to

being completed, and just let me consult with some

of these folks_

(A recess is taken.)

(Ms. Lesperance and Mr_ Schuler left

the room.)

4-
So one last question, Mr_ DiRossi_ And

I think you and I have kind of been round about on

this question, but I want to -- I want to try and

talk to you about it one more time_ I know that

you've told us that the map that you submitted to

the Apportionxnent Board and that was adopted by

the Apportionment Board was as you believe the

best map that was submitted; is that fair to say?

A. Yes.

4-
Okay. My question is this: Was it the

most legally-compliant map that could have been

created?
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MR_ TUCKER: Objection.

MR. COGLIANESE: Objection_

A. To the best of my ability, that's what

we strived to do_ Those were the guiding

principles, all of the legal, constitutional, and

federal requirements incumbent on us to draw the

districts. That's what we strived to do to comply

with them to the best of our abilities and fully_

MR_ MURRAY• Okay. Nothing further_

A_ I have one thing I just wanted to

correct that you asked me about before, kind of

technical, but, you know, in a deposition I guess

you need to be technical, right?

You asked me how I was paid, and you

gave me my contract, and I think I said that I was

paid through this contract for my position as a

joint secretary, and think that's probably not

accurate_ It's -- I was paid through this

contract as a contract employee with the

Legislative Task Force on Redistricting_ My

position as joint secretary was not a role that I

was compensated for. I think I misspoke.

Q_ But you were compensated for the time

that you spent working in your capacity as a joint
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secretary, correct? You weren't separately

compensated or additionally compensated for that

role?

A. I didn't operate on billing. I mean, 7

was paid an amount, and I guess under my contract,

even if I had not served as joint secretary, I

still would have been paid the exact same amount

under my contract for my work as a contract

employee, so --

Q - You're not saying that your work as a

secretary, joint secretary was -- was as a

volunteer, correct?

A. I was not technically compensated for

any duties as joint secretary.

Q. Okay_ All right- Is it your

understanding that you are here in your capacity

as the joint secretary of the Apportionment Board

or as an employee of Capital Advantage?

MR. COGLIANESE: Objection.

MR. TUCKER: Objection.

A. Quite honestly, I'm not sure why -- I

don't know what role I was subpoenaed in to be

here, just that I was subpoenaed and I came_

MR. MURRAY: Okay. Nothing further.
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MR_ TUCKER: Yes- And we will read_

Thereupon, the foregoing proceedings

concluded at 5:02 p.m.

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



267

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

State of Ohio . C E R T I F I C A T E

County of Franklin: SS

I, Mary Bradley, RPR, a Notary Public in and

for the State of Ohio, do hereby certify the

within named Raymond E. DiRossi was by me first

duly sworn to testify to the whole truth in the

cause aforesaid; testimony then given was by me

reduced to stenotypy in the presence of said

witness, afterwards transcribed by me; the

foregoing is a true record of the testimony so

given; and this deposition was taken at the time

and place as specified on the title page.

I do further certify I am not a relative,

employee or attorney of any of the parties hereto,
and further I am not a relative or employee of any

attorney or counsel employed by the parties

hereto, or financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my seal of office at Columbus,

Ohio, on January 16, 2012.

Mary Bra^l^ey, âdot^ry Public - State of Ohio

My commi sJion^exp res September 19, 2014.
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Witness Errata and Signature Sheet

Correction or Change Reason Code

1-Misspelling 2-Word Omitted 3-Wrong Word

4-Clarification 5-Other (Please explain)

Page/Line Correction or Change Reason Code

1, Raymond E. DiRossi, have read the entire

transcript of my deposition taken in this matter,

or the same has been read to me. S request that

the changes noted on my errata sheet(s) be entered

into the record for the reasons indicated.

Date Signature

The witness has failed to sign the deposition

within the time allowed-

Date Signature

Ref_ Nn^9n^9rc-7 4-mh P-h^>
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January 13, 2012, 9:15 a_m.

S T I P U L A T I O N S

It is stipulated by counsel in attendance that

the deposition of Heather N. Mann, Esq., a witness

herein, called by the Relators for

cross-examination, may be taken at this time by

the notary pursuant to subpoena that said

deposition may be reduced to writing in stenotypy

by the notary, whose notes may thereafter be

transcribed out of the presence of the witness;

that proof of the official character and

qualification of the notary is waived.
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HEATHER N. MANN, ESQ_

being first duly sworn, testifies and says as

follows:

CROSS-EXAMINATION

BY MR- MURRAY:

Good morning, Ms. Mann- Would you

state your full name and address for the record,

please?

A. Yes- My full name is Heather Noelle

Mann. That's spelled N-O-E-L-L-E. And my address

is 827 City Park Avenue, Apartment B, as in boy,

Columbus, Ohio 43206.

Q-
And as you are both a litigator and a

highly-respected lawyer on both sides of the

aisle, I'm going to dispense with the sort of

normal instructions about a deposition.

Have you ever been deposed before,

Yes, I have-

Okay- And just a couple of things to

keep in mind today that I would ask, because

the -- because there are so many names involved in

this case and the e-mails, I'm going to ask you a

couple times just to help me identify for the
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Justices who may be reviewing the transcript who

these folks are and what their positions are.

And the other thing that I would ask

you to keep in mind is it's quite apparent, and we

had a little bit of this yesterday in the

documents, that reapportionment and redistricting

get confused very often, and I'm certain not by

you, but in some of the documents_ And I mean to

ask you today about reapportionment and not about

redistricting_ So if you have a question that is

kind of a fork in the road and seems like it could

go either way, that's what I'm asking about.

A. Okay_

Q I just very quickly wanted to go over

your background. And I had a little CV, but I

can't put my hands on it at the moment_ Could you

just give us your education, please?

A .
Yes. I graduated from The Ohio State

University in 2000 with a major in political

science and a minor in philosophy_ And I went to

night law school at Capital University, graduated

in 2008 from Capital University School of Law with

a J.D.

Q_ And when were you first associated with
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state government?

A. Way back to my days of pagehood_ In

1997 I was an Ohio Senate page_

Q_ And when was your next association with

Ohio government?

A. I was an -- well, I was an LSC intern

in 2001. And then at the conclusion of that

internship started with the Ohio House,of

Representatives as an administrative aide_

Q. And when would that have been?

A. That would have been I believe at the

end of 2000, beginning of 2001_

Q. I'm sorry, you said you were an admin

in the House?

A. Administrative slash legislative aide_

Q_ Okay. And how long were you in that

position?

A I would have to go back to verify again

the exact starting date, but it was about 2001

through 2004.

All right_ And what position did you

I was then a policy aide to Speaker

Husted starting in 2005, and I held that position
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through 2000 -- end of 2008.

Q_ And what position did you next take?

A- I was an associate legal counsel to

then Minority Leader Bill Batchhelder from 2009 to

2010_

Q. And what position did you take after

that?

A. After that I was deputy legal counsel

and redistricting director to Speaker Bill

Batchhelder starting in 2011.

Q. Did you take on that -- that role of

redistricting director beginning in the -- at the

beginning of 2011?

A. Yes.

Q. Okay. And what did your

responsibilities as the redistricting director

entail?

A. Kind of being the point person in the

caucus for any questions or research with regards

to redistricting and apportionment.

Q. And how long did you retain those

positions as deputy legal counsel and

redistricting director?

A. Until August of 2011, August 4th, I
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various positions that you've held in state

government over the course of the last 14 years or

so now, have you had any training in the Open

Meetings Act or the so-called Sunshine Act?

A_ Some, yes.

Q_ There actually is formal training that

House staff inembers have to attend from time to

time; is that right?

A. Yes_

Q. Okay. And you've attended that

training?

A_ Yes.

Q_ Okay_ In general, what is your

understanding of the requirements of the Sunshine

Act?

A. What part of the Sunshine Act are you

referring to?

Q_ Well, I'm just asking for your general

understanding as a -- as a student of government,

hopefully student of good government, what the

Sunshine Law is designed to do_

A, Well, I don't think that was your
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original question. What was the first question he

asked?

Q- Well, you didn't feel comfortable with

the question that I asked, so I asked a different

one-

MR. BRADEN: Or maybe didn't understand

might be a more accurate characterization-

MR MURRAY: Yes. That's fine.

(Ms- Lesperance left the room-)

= think you asked me what my general
A-

understanding of the Sunshine Law was, and I was

trying to get an aspect- It's divided into two

sections: The Open Meeting Statute, which

requires that meetings of government body --

bodies be open to the public- And then there is

the Public Records Act, which requires state

government entities to adopt public records

retention schedules and adhere to those public

records retention schedules so that when a request

is made of the public for certain documents that

they can be provided-

Okay. Thank you. Arnd I appreciate
Q-

breaking it down that way. I was focusing on the

Open Meetings Act provision- And what is your
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general understanding of what the objective is of

that law?

(Ms_ Lesperance entered the room-)

A_ That meetings of public bodies be open

to the public_

Q_ And that their decisions be ones that

as they're made are observable by the public; is

that fair to say?

MR. COGLIANESE: Objection.

A_ I don't know. I don't have the statute

in front of me, so I would have to read the

specifics of the statute.

Q. Okay. Well, I thought you might know

without referencing the statute-

Is it fair to say that it is your

understanding that the Open Meetings Act is

designed to require that actions by public

bodies -- excuse me -- that deliberations by

public bodies be public?

MR_ COGLIANESE: Objection.

MR. BRADEN: Objection, but go ahead

and answer_

A I don't know specifically what you mean

by "deliberations_"
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Q_ Okay_ Is it fair to say that your

understanding of the Open Meetings Law is designed

to require that decisions made by public bodies be

a public process, that they can be observed and

meetings which are open to the public?

A- That's a long statement. I would just

say that my understanding is that generally the

Open Meetings Act requires that actions and --

actions taken by public bodies be in meetings open

to the public.

Q. Okay. And there is no question in your

mind that the Open Meetings Act law applied to the

Apportionment Board, correct?

A. I believe the Open Meetings Act applied

to the Ohio Apportionment Board.

Q. In fact, that was part of the rules

that the Apportionment Board adopted at its

initial meeting?

A. Yes. In fact, it was part of the

previous rules adopted by the prior Apportionment

Board.

Q. Okay. All right. Thank you.

Would you take a look at a document

we've previously marked as Exhibit 2. And this is
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an e-mail I believe that was -- that you directed

to -- excuse me?

MR_ PIERRE-LOUIS: We're using the same

numbered exhibits from yesterday.

MR. BRADEN: So we don't -- does

anybody else have the copies from --

MR. COGLIANESE: Yeah, what I'm showing

is an e-mail dated July 1, 2011, 11:12 a.m. from

Beth Hansen; is that right?

MR_ MURRAY: Yes. But let's go off the

record.

(A discussion is held off the record-)

(A recess is taken-)

Q. Okay. So you have in front of you

Exhibit 2, Ms_ Mann. And can you confirm for us

that this is an e-mail that you received from Beth

Hansen on July lst of 2011?

A. Yes.

Q. And there's a reference to -- I'm not

certain who this is from. Oh, I see. Excuse me.

There's a reference to weekly meetings on Monday,

best in the afternoon at 3:00. Do you see that?

A. Yes.

Q_ And actually, this follows an earlier
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e-mail from you the day before regarding weekly

staff meetings on redistricting- Do you see that?

A- Yes.

And when you were referring to

redistricting, you were referring loosely to both

concepts, redistricting and reapportionment?

A. Yes.

Q. Okay- And did it follow that there

were weekly meetings regarding redistricting and

reapportionment?

A. No-

What type of schedule, if any, was

there of staff level meetings on a periodic basis?

A. Ray and I had wanted to get some of the

staff in the House and Senate and the Governor's

office if possible to at least early on commit to

a couple of times where we could sit down and just

talking about and setting up the logistics for the

process, computers, getting the right data set

from Cleveland State, learning how to use the

software, making sure they knew about timelines

and things like that- So we tried to get them to

commit to at least early on a meeting on a weekly

basis, but it only occurred maybe two times as far

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



17

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

as I can recall-

And why was that?

A. Because it's difficult to coordinate

schedules and, you know, we started just working

ourselves. It was -- after we got everything set

up, didn't need to meet.

Q- So you had a couple of staff level

meetings of Apportionment Board members early on;

is that right? And then that sort of fell apart?

A- Probably one or two-

4- Do you recall when those were,

approximately?

A. July-

Q- So this is while you were still deputy

legal counsel?

A- Yes, although we may have met with

other staff after I terminated my employment with

the House-

Q. But not as a group, is that what --

should I understand it that way? Is that what you

meant? That you didn't meet with Apportionment

Board staff inembers, staff representatives as a

group, you met with them individually? Is that

what you're saying?
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MS. CHIN: Objection.

MR. BRADEN: Objection. What

Apportionment Board staff are we talking about

or --

MR_ MURgAY: Let me back up_

If I understood your testimony

correctly, you had a couple of meetings with staff

members, with staff representatives of

Apportionment Board members before you left the

House?

A_ No_ In reference to this e-mail?

Q. Yes.

A. I endeavored to set up a meeting with

legislative staff and a representative of the

Governor's office to talk about the logistics of

setting up the -- all the logistics for the

apportionment and redistricting processes.

Q- And that never happened?

A_ May have happened once or twice_

Q. Okay_ And those meetings would have

occurred in July, if I understood your testimony

correctly?

A_ Again, the particular meeting that I

was trying to set up, a weekly meeting on Mondays

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



19

1

3

4

5

6

7

8

9

10

with legislative staff and a representative of the

Governor's office probably happened once or twice

in July.

Q. Okay_ That did not include any

representatives of Leader Budish's office,

correct?

A. Correct_

Thereupon, Relators' Exhibit 55 is marked

for purposes of identification.

11

12 4• So, Ms. Mann, you have in front of you
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a document we've marked as Exhibit 55_ And my

only question is whether you can identify for us

this as a stack of e-mail appointments or e-mail

invitations that you sent out to various people?

A. These appear to all be meetings that I

put on the calendar. I'm not sure if this

indicates who I all sent it out to, but these are

appointments I put on the calendar_

Q_ Thank you.

Thereupon, Relators' Exhibit 56 is marked

241 for purposes of identification.
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Ms- Mann, can you identify for us the

document we've marked as Exhibit 56 as an e-mail

that you sent to a C. Morrison on July lst?

A. What was the question? Yes, I sent

this-

4-

is?

And can you identify who C. Morrison

A . Yes. That is Christine Morrison-

Q_ And she is a-- well, assistant of some

sort to the Secretary of State?

A. Correct-

4-
And at this time, you indicate in your

e-mail that you were seeking to set up a series of

individual meetings with Apportionment Board

members and their key staff with your counsel here

this morning and John Morgan- Do you see that?

A. Yes.

4-
And would you identify who Mr- Morgan

is?

A. Mr. Morgan was a consultant who worked

with Mr- Braden-

Q- All right. And did these meetings

occur?
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A. To my recollection, some-

Q- Some?

A. (Indicates affirmatively.)

Q_ And with whom did they occur?

A. We set up a meeting with the Secretary

of State staff and Mr. Braden, and a meeting with

the Auditor and Mr- Braden, and that's all I can

recall- And I'm not sure which days they occurred

on-

Q-
Do you recall a meeting with the

Governor or any of his staff and Mr- Braden?

A. No-

Q-
And what about President Niehaus or any

of his staff?

A. I can't recall-

Q-
Did you invite both of those gentlemen

or their staffs to such a meeting?

A. Which gentlemen again?

Well, the Governor and President

I can't recall-

Q_ Well, your e-mail indicates you were

trying to set up meetings with the Apportionment

Board members and the task force, so I'm -- I'm
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assuming that when you wrote that, that was your

intention; is that correct?

A. With this e-mail I was trying to set up

a meeting with the Secretary of State and his

staff and Mr- Braden and Mr- Morgan.

Q. Okay- Well, you're indicating to the

Secretary of State staff that you were trying to

set up individual meetings with Apportionment

Board members, pleural, and their key staff. And

so my question is: Was that your intent at the

time to set up individual meetings with all of the

Apportionment Board members and their key staff?

A. No-

Q. And so that was inaccurate as written?

You were only seeking to set up in this e-mail a

meeting with the Secretary of State and his staff?

MR. BRADEN: I think that's --

MR. COGLIANESE: Objection.

MR. BRADEN: -- incorrect and I object.

It's an incorrect characterization of how she

answered the question.

A- I recall about that time attempting to

set up a meeting with Auditor Yost or his staff

and Mr- Braden, and in this e-mail attempting to
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set up a meeting with the Secretary and/or his

staff and Mr. Braden. And that's all I recall

specifically.

Q- Okay. So you don't recall attempting

to set up a meeting with the Governor or President

Niehaus or their staff, correct?

I can't recall specifically. I may
A.

have called the Governor's office to let them know

Mr. Braden was in town.

Q- Okay. Did you attempt to set up a

meeting with Leader Budish and/or his staff?

A. No-

Q Why not?

A - I don't recall.

Q- Was it your understanding that

Mr. Braden was serving as counsel to the

Apportionment Board, the task force, both, or

someone else?

A. Counsel to the task force and the

Apportionment Board.

Q- So as counsel for the Apportionment

Board, any advice that Mr. Braden gave to the

Apportionment Board or its members or its

secretaries in conjunction with the Apportionment
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Board were -- Leader Budish would be within the

privilege; is that your understanding?

A- I don't know.

I want to go back to that- You asked

me when I set up these meetings. Leader Budish

was not a member of the Apportionment Board.

Q. Because the Apportionment Board hadn't

yet been formed, is that why?

A. He wasn't designated as the -- the

leader of the Democratic Caucus and the leader of

the Democratic -- or Democratic Caucus in the

House and the Democratic Caucus in the Senate,

they make a joint appointment by letter_ And I

don't know when that letter was received, but --

by the Governor's office, but that joint

appointment of Leader Budish to the board was not

made until the week before the Apportionment Board

to my recollection.

Q. Okay- All right- Thank you- And then

thereafter -- thereafter every time you had a

series of meetings or discussed things with

members of the Apportionment Board or their

staffs, did you make an attempt to include Leader

Budish in those meetings?
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MR. COGLIANESE: Objection.

MR. BRADEN: Objection_ I think that

you're trying to ask a question which you haven't

got the factual basis for. But if you can answer.

A_ Can you restate the question?

Q_ No, I think it's pretty clear_

A_ Well, I got confused in between his

responses.

MR. MURRAY: Would you read back the

question, please, Mary?

(The record is read as requested.)

MR. BRADEN: Thereafter what would be

the logical question in a series of meetings, and

I haven't heard any testimony about a series of

meetings yet, so maybe you want to break it up

so

Q. No, I don't wish to- I'm referring to

the appointment which she referred to in the

answer immediately preceding the question which I

asked_

MR_ BRADEN: If you can answer that, be

my guest_ That would be --

A . I'm just not sure which series of

meetings you're referring to, which conversations_
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Q_ Okay. We'll clear that up as we go

along.

Thereupon, Relators' Exhibit 57 is marked

for purposes of identification_

Q. Can you identify Exhibit 57 as an

e-mail that you received from Mike Lenzo on

July 27th?

A. There are two e-mails_

MR. BRADEN: Are these meant to be

attached?

MR_ MURRAY: Yes. But I'll break it up

into two -- two questions.

4- Is the first page of Exhibit 57 a

July 27th e-mail that you received from Mike

Lenzo?

A. Yes, I received this e-mail.

Q_ Okay_ And is the second page of

Exhibit 57 a July 26th e-mail that you sent to Ray

DiRossi and Mike Lenzo?

A. And Troy Judy.

Q_ I'm sorry_ Oh, and Troy Judy, yes,

thank you.
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A. Yes-

Thereupon, Relators' Exhibit 58 is marked

for purposes of identification-

Can you tell us whether the document

we've marked as Exhibit 58 is the attachment to

one or both of the e-mails that are marked as

Exhibit 57?

A. Yes.

Q. And did you review this?

A . I skimmed it.

Q. Okay.

A I didn't read the whole thing.

Q. Were you present for any presentation

of the PowerPoint that's -- that is marked as

Exhibit 58, or was it just something that you saw

as an attachment to an e-mail?

A. This was never presented to anyone.

Q. It was never presented what?

A This was never -- John Morgan never

presented this to anyone. I saw -- I saw this on

his computer and inquired about it because there

was a funny reference to a Lord of the Rings movie
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in it and I was curious_

Q. But he didn't present it to you, but

Mr_ Lenzo at least indicates apparently in the

e-mail that he sent to you, at the top of page --

top of Exhibit 57 that -- that Mr_ Morgan made

this presentation?

A. That's what Mr. Lenzo's e-mail says.

Q_ Right_ Okay_ Thank you_

When did -- what is your recollection

of when the Republican legislative member was

appointed to the Apportionment Board? Did that

work the same way, two leaders got together and

made an appointment?

A. That's correct.

Q. Okay. And when do you recall that

being made?

A I don't recall the specific date, ut

it would have been before the August 4th meeting

of the Apportionment Board_

Q. Okay.

Thereupon, Relators' Exhibit 59 is marked

for purposes of identification.
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of you marked Exhibit 59_ Can you identify that

as a series of e-mails and the first one being one

that you received from Beth Hansen on July lst?

A. Yes.

Q-
And you were -- this was -- was this

part of your initiative to set up weekly meetings

with various people regarding what we were loosely

calling redistricting at that point?

MR. BRADEN: I'm not sure that's a fair

characterization to call it loosely, but --

A. This e-mail references the weekly

meeting, the attempted weekly meeting on Mondays

that I tried to set up with legislative staff and

the Governor's office staff that I spoke of

before.

Q. Okay. Would you take a look, please,

Ms_ Mann, at an exhibit that we previously marked

as Exhibit 4. I believe Mr. DiRossi identified

this yesterday as an exhibit which he prepared or

documents he prepared_ Is that consistent with

your recollection?

A. I've never seen this_

Q_ That's fine.
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we will mark as Exhibit 60.

Thereupon, Relators' Exhibit 60 is marked

for purposes of identification.

Q. Can you tell us whether this is an

e-mail that you sent on July 8th to -- looks like

two people at the Secretary of State's office and

one additional person, Scott Borgemenke?

A. Borgemenke_

Q, Yes_

A. Kate Huffman, Scott Borgemenke,

Christine Morrison_

Q_ Okay. Were all of those people at the

Secretary of State's office?

A. They're staff for the Secretary, yes.

Q. Okay. And you were thanking them

for -- I'm sorry, you were attaching to that maps

and data sets that you brought to a meeting the

day before. Do you see that?

A. Yes_

Q. And what maps were you referring to?

A. These were maps and data sets prepared
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by Clark Benson, another consultant, showing the

current population deviations of the current House

districts, meaning under the 2001 apportionment

plan.

Q. Okay_

A_ These exhibits -- or I think we handed

these out to the public, too, at our regional

meetings_

Q. Okay. Take a look next at a document

we will mark as Exhibit 61.

Thereupon, Relators' Exhibit 61 is marked

for purposes of identification.

4- Can you identify this as a July 8th

e-mail that you sent to three people in the

Governor's office?

A_ Yes.

Q_ And were you attaching to this e-mail

the same items that you attached to the last one

that we looked at, Exhibit 60?

A. Yes.

4- Now, your e-mail this time contains an

241 additional qualification which I did not see in
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the last e-mail saying, "Please do not forward

these to other parties at this time_"

Why was that?

Generally speaking, Ms_ Mann, I'm going

to object to that, absent a request for

clarification as to whether or not something is

within the privilege --

MR. BRADEN: We can stop right there.

That's what it was about.

A. Provided by our attorney.

Q. Okay. That's fine, but --

MR_ BRADEN: So that answers that

question_ MR. MURRAY: That should be exceedingly

rare_

MR. BRADEN: This happens to be the

first time it happened.

MR_ MURRAY: All right. Very good.

MR_ BRADEN: Once is probably rare

after nonexistent.

I'm sorry, I did not hear your answer

Those documents were protected by

attorney/client privilege. They were prepared by
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question I asked you regarding Exhibit 60 that you

made those documents available to the public?

A_ At a later point- At the time this

e-mail was sent, they had not been made available

to the public.

Q. Okay_

MR_ PIERRE-LOUIS: Mr. Braden, just --

I understand the response is that there's

privilege, but if you could, you know, explain

what is -- what is the privileged communication

that she's referencing? Is it the attachment or

the -- I'm not sure where the privilege applies

here- If you could elaborate.

MR_ BRADEN: Well, I don't think we

actually asserted a privilege here, but we

discussed whether or not -- discussed with my

client whether or not there would be a privilege

involved_ And at the time she -- she explained

that she contemplated there might be because these

were documents provided to them from a consultant

to their attorney, which eventually were made

available to the public.
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MR_ PIERRE-LOUIS: So the -- the

privilege that she's asserting existed at the

time_

MR. BRADEN: That's incorrect. She was

asserting that it might -- might be work product,

so she consulted with me to clarify that point,

which seems a logical thing-

MR. PIERRE-LOUIS: Perhaps if we could

read the question back and then that way I can

further understand what the assertion of privilege

pertains to.

(The record is read as requested.)

MR_ PIERRE-LOUIS: The documents were

prepared by the attorney's consultant. Perhaps if

we can just get a cleaner record, if we can get

the question asked again and then the response so

that we understand what the -- what the nature of

the privilege asserted is, because attorney's

consultant versus the attorney I think we're

talking about two different things, and I want to

ensure that we are accurate.

MR. BRADEN: Sure- Although I don't

think we're asserting any privilege now, but

that's okay. These are documents that were
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provided -- these attachments were to my

understanding documents that have -- were provided

at public meetings to the general public.

MR. PIERRE-LOUIS: So then

ultimately --

MR_ BRADEN: There's never been an

assertion of privilege.

MR_ PIERRE-LOUIS: The question of why

the statement not being forwarded, is that why --

MR. BRADEN: That's the reason we

consulted_ She asked me if that -- hence, we

simply discussed the privilege issue_

MR_ PIERRE-LOUIS: Okay.

MR_ BRADEN: Before she answered the

question_

Q_ Ms. Mann, could you verify for me that

you made an effort in July of 2011 to make certain

that you had responses directly from the various

House members, the Republican House members, I

should say, as to what their home addresses were?

Do you recall that?

A_ I sent out an e-mail asking members of

the Republican Caucus to verify their addresses.

24I Q. Did you send out a similar e-mail with
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respect to the Democratic members -- members of

the Democratic Caucus of the House?

A. No.

Q-
Did you request that information from

someone else for that verification?

A.

A.

Q-

Yes_

Who was that?

The House clerk's office.

That same information was available for

the Republican Caucus members from the House

clerk's office, correct?

A. Yes.

Q• So why the differentiated treatment for

the Republican Caucus members?

A. Because they were members of my caucus,

and I went online to verify all of the Democratic

and Republican addresses.

Q- Did that effort to verify those

addresses continue past August lst?

A. I don't recall.

4- Would you take a look next at a

document we -- hold on a second -- that we will

mark as Exhibit 62.
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Thereupon, Relators' Exhibit 62 is marked

for purposes of identification.

Can you identify this for us, Ms. Mann,

as the consulting agreement which you had with the

Republican members of the Legislative Task Force

on Redistricting, Reapportionment and Demographic

Research?

A- This is not the contract.It's dated

the 3rd day of August. It was a draft- The

actual contract is dated August 5th. This is not

the right contract.

4- Appears to be fully executed. Were

there two executed copies of this document?

A- There was one correct contract dated

August 5th.

Q- I take it you have reviewed the

document recently and that accounts for your

certainty? Or why is it that you recall that so

distinctly?

A- If I recall, I realized after reviewing

this draft that it had the wrong date on it and so

a second correct contract was provided to the

Legislative Service Commission.
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Q. Okay. Well, I apologize. I thought

this was a -- the final, fully executed contract_

With the exception of the date on the

first page, do you recall whether there were any

changes -- any differences between an earlier

version dated August 3rd and the final version,

which you believe was dated August 5th?

A_ I don't have the August 5th contract in

front of me, but the date on page 1 is the

difference I remember.

Q. Okay_ And I would provide you with the

August 5th contract if I had it on me, and I just

don't_

So just to sort of speed up this part

of it, I will represent to you that Mr_ DiRossi

indicated yesterday that his work as the co --

co-secretary of the Apportionment Board was

uncompensated?

A. Correct.

Q. And is that your testimony as well?

A- Yes_

Q. Okay_ So any work that you did in

connection with your role -- in connection with

apportionment was -- to the extent you were
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the one with the proper date of August 5th?

A_ Can you read that back?

(The record is read as requested-)

A. The question confuses me, but --

Q. It did me as well- My English teacher

would have been horrified. Let me take another

run at it.

So the work that you did in connection

with apportionment to the extent that you were

compensated was through this consulting agreement,

correct? Properly dated August 5th?

A. I was compensated through my contract

as consultant to the Legislative Task Force,

Republican members. I was uncompensated for my

role with the -- as an Apportionment Board joint

secretary_

Q. Okay-

Thereupon, Relators' Exhibit 63 is marked

for purposes of identification_

4- Ms. Mann, I'm not certain if all these

241 documents should be included together, but let's
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look at the first two- The first two pages of

Exhibit 63, is this an initial post-employment

disclosure statement that you filed with JLEC

dated August 5th, 2011?

A. Yes.

Q. Do the documents attached to that

belong with it? Perhaps the first one, but not

the secbnd one?

A- The second one entitled Out of Office

State Vendor Status Capital Advantage, I've never

seen that- And the second -- the third document

entitled State Employee Compensation, I have not

seen this.

MR. MURRAY: All right- Well,

Mr. Braden, if it's all right with you, in light

of her answer, we need to take the last two pages

off and make it a different exhibit. Is that all

right?

MR. BRADEN: Fine with me.

Ms. Mann, the contract that I actually

marked as your exhibit, Exhibit 62, did you

actually sign a consulting agreement dated

August 3rd and then ask that to be redone because

the date was wrong?
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A. Yes. Well, I signed that-

Q. Okay. And what -- what happened there

with the confusion regarding the dates? Was

there -- were you originally going to resign on

the 2nd or 3rd and then you didn't resign until

the 4th? Is there some mechanical explanation for

what happened there?

A.

5th.

Q -

The actual contract was executed on the

Okay- Thank you.

Thereupon, Relators' Exhibit 64 is marked

for purposes of identification.

Can you identify Exhibit 64, Ms. Mann,

as -- I guess it's a red line version, but a --

the -- if we ignore the red lining, those are

the -- this has a rule adopted by the

Apportionment Board --

A.

Q-

A-

Uh-huh.

-- in 2011, correct?

This is Rule 011-1-04. The amended

internal management rule of the Ohio Apportionment

Board.
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And it states, among other things, does

it not, that each member shall be entitled to

participate in all voting and debates regardless

of position held on the Apportionment Board?

A- Yes.

I just want to ask you a little bit

about the scripts- We went through this with

Mr- DiRossi yesterday, so I don't think we need to

go through each script again of the Apportionment

Board meeting, but can you tell us, really confirm

for us that for each of the meetings for the

Apportionment Board that you and Mr- DiRossi

exchanged and prepared scripts for the

Apportionment Board members?

A Yes, we prepared scripts for the

members.

Q- And was that at the request of any of

the members?

A. No.

Q. Okay- We spent a considerable amount

of time yesterday talking about different

political indices used in this early part of the

process and really the July time frame trying to

figure out what the best benchmarks were for
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various elections. Do you recall that general

discussion trying to figure out what the bench --

what the best benchmarks would be for a political

index to use for the work going forward?

MR. BRADEN: I object to the long

predicate to the question, as to whether it

actually characterized the deposition yesterday,

but if you can answer.

A_ Yes.

Q. Okay. Well, Mr. Braden may be right.

I was just trying to speed things up.

What do you recall of a discussion in

the July time frame about using different

political indices or election indices?

A. I recall conversations among staff on a

good set of indices to use.

Q. And "staff" being who?

A. I don't recall specifically.

Q. You were also working with some outside

consultants at that point in time, do you recall

that?

A. Consultants?

Q. Yes.

A_ Yes.
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Q-

Q-

Vaughn Flasher being among them?

I don't know if he was a consultant.

I'm sorry, what was his role in July of

I don't recall his specific position-

Well, he was a Republican staffer or

Republican consultant?

A- I don't think he was a Republican

staffer, not an employee of the Senate.

A.

Q-

You think he was an outside person?

Yes.

For political purposes?

A- No-

Q-

that right?

A.

Q-

A.

You just don't know what he was; is

He was -- he worked with the Senate.

Campaign Committee or --

I don't know --

Okay.

-- what Vaughn's title was or official

That's fine- if you don't know, that's

Well, at any rate, at some point in
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time you arrived at a conclusion for what you

wanted to use as a political benchmark; is that

fair to say?

A- Yes.

Q- Okay. And you used that for purposes

of analyzing the maps as you moved forward; is

that correct?

A. It was one of a great many pieces of

data available to us.

Q- Okay. But that one remained a

constant, that is, the political composition of

the resulting districts as you changed them going

forward?

A. Well, that number changed along with

all the other pieces of data that were available

to us through the CSU database.

Sure. And as the -- as you made

changes to the maps, then that political index

would change as well, correct?

A. Along with the deviations and the

racial data, the geographic data, yes-

(Ms. Lesperance left the room.)

Q- If you would take a look at a document

we marked as Exhibit 14 yesterday- Can you
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identify Exhibit 14 as an e-mail that you sent to

Benjamin Yoho on July 31st?

A. Yes.

Q_ And would you identify Mr. Yoho for the

record, please?

A_ I don't know Ben's official title, but

he works with the House Republican organizational

Commi ttee .

Q. Is that different from the Campaign

Committee?

A_ No- It's a Legislative Campaign

Committee.

Q. okay_ And you were asking that

Mr. Yoho include on this list of House members

some additional people, candidates, opponents, and

persons of interest. Do you see that?

A_ Yes.

Q- So these would be obviously in addition

to those who would be standing for re-election, it

would be those who are candidates for the first

time, opponents of existing House members; is that

fair to say? That's what we're talking about by

"candidates"?

A. Yes_
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And who were persons of interest?

A- Maybe -- I don't know, just -- any

other persons who may be candidates-

Q- Was there a subsequent list you gave to

Mr. Yoho so he would know who was a person of

interest, or is that something you were leaving to

his determination?

A. There may have been a subsequent list.

I don't recall-

Q- Could you identify Exhibit 15 as an

e-mail that you sent to Mr. Yoho on August lst?

A- Yes.

Q- And could you identify for us a

document we will mark as Exhibit 65-

Thereupon, Relators' Exhibit 65 is marked

for purposes of identification_

Can you identify Exhibit 65 as an

August 8th e-mail you received from Benjamin Yoho

with a spreadsheet attached?

A. Yes.

Q- Okay.
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Thereupon, Relators' Exhibit 66 is marked

for purposes of identification.

Q. Ms- Mann, my question to you very

simply on this exhibit is whether you can identify

this as an e-mail that you prepared and sent to

the persons indicated on August 3rd, attaching to

that a version or draft of the initial

Apportionment Board meeting script?

A. Yes.

Q. Thank you-

The Apportionment Board held a series

of regional meetings, did it not?

A- Yes.

Q. Okay- And at those, at least most of

those regional meetings, you took testimony from

the public, correct?

A. Yes-

You also held several meetings of the

full Apportionment Board, one in August and

several in -- two in September, correct?

A. Three in September.

Q- Three in September. Thank you.

And at most of those meetings, you also
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took public testimony, correct?

A. Yes.

Q- What suggestions that were made by

members of the public were incorporated into the

maps that you and Mr. DiRossi presented to the

Apportionment Board?

A. We had a communication from the Ohio

Commission on Hispanic and Latino Affairs asking

that the Hispanic communities be respected. We

had some testimony from the NAACP, and also

Representative Williams. We had some testimony

from various citizens and some of the what we call

the permissive whole county House districts and

the -- asking that their counties be kept whole as

allowed by --

Q- Allen County being one?

A. Allen County, Columbiana County- I

think Logan, Jim Logan testified about four times

almost. That's what I can recall right now.

Q. Okay. And the request with respect to

the Latino community, I've forgotten what entity

you said made that?

A. The Ohio Commission on Hispanic and

Latino Affairs.
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Q. And at -- where was -- where on the map

was that advice or request taken into account, if

any part?

A- Lorain County_

Q-

A.

Anywhere else?

I don't recall_

(Ms_ Lesperance entered the room.)

MR. MURRAY: Okay_ Why don't we take a

quick break if we may.

(A recess is taken.)

Q. Ms. Mann, as you were drawing the maps,

ultimately preparing the legal descriptions that

you submitted to the Apportionment Board, with

whom were you consulting and making changes to the

map?

A. The legal descriptions?

Q. Well, the -- as I understand it, you --

perhaps let me break that down a little bit.

As I understood it from Mr. DiRossi's

testimony, you looked at regional maps and made

changes to them and ultimately put together a

statewide map, and it was from that that you

prepared the legal descriptions.

A_ That's accurate-
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Q. Okay- And what I would like to ask,

what I would like to know is with whom you

consulted in making changes to the map during that

period after which you were appointed as a

co-secretary and before you presented the maps to

the Apportionment Board?

A. Well, it's kind of difficult to answer

because there really wasn't a map until the end.

You work on different portions of the state kind

of following the way Article XI tells you to, you

start with the most populous county after your

whole county districts. And so, you know, we

started working in like Cleveland and then the

other urban areas just putting together different

configurations.

I sought -- we sought the feedback of

staff in the House and Senate on these pieces

and -- well, as we were working on those pieces_

Q- Does that complete your answer? I

don't mean to interrupt.

A_ Well, it's a long process. You said

from August 4th on, we talked to a number of

people.

Q. Would it be fair to say that the
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principal feedback you received was from the

legislative leaders and their key staff inembers in

the House and Senate Republican Caucuses?

A. We received feedback from the Chiefs of

Staff in the House and Senate, Republican

Caucuses, and Speaker Batchhelder and President

Niehaus_

Q-
And would it be fair to say that was

the principal feedback that you received?

A. Yes_

Q_ Okay. Did you seek any feedback from

the Minority Caucuses in the House or Senate?

A. I believe Speaker Batchhelder reached

out to members of the Minority Caucus.

4-

A_

4•

But you did not?

No_

Okay. Do you know if Mr. DiRossi did?

A. I don't know.

4- And why is it that you believe the

speaker reached out to the Minority Caucus?

A. I don't know.

Q. You weren't present for that I take it?

A. No.

Q. Okay_ Well, you testified that you
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thought Speaker Batchhelder reached out to the

Minority Caucus, so I was trying to understand

what the basis for that belief was.

A. At one point it was communicated to me

that -- and I don't remember which staff person

communicated to me some of the feedback that

Speaker Batchhelder had received from some of the

Minority Caucus members_

Q• Did you or, to the best of your

knowledge, Mr. DiRossi ever seek feedback directly

from Leader Budish while he was a member of the

Apportionment Board?

A. I don't know.

Q• You didn't, I take it, and you

didn't -- you don't know if Mr. DiRossi did

himself, is that what you mean?

A. I did not and I do not know if

Mr. DiRossi did.

Q. okay. You actually invited or

solicited feedback from the Chiefs of Staff in the

House and the Senate; is that right?

A. We -- Troy Judy and Matt Schuler_

Q_ So that's correct?

A. You said Chiefs of Staff. Not all
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Chiefs of Staff-

The Majority Caucus Chiefs of Staff,

Yes-

Q. Okay. Thank you-

Why didn't you seek feedback from the

minority Chiefs of Staff of the -- the minority

Chiefs of Staff of the caucuses in the House and

Senate?

A. I don't recall.

Q. As you were making decisions about how

to draw the maps, the sort of regional ones and

then assembling them into a whole state, did you

request and receive legal advice from anyone?

A. Yes.

Q-

Okay. And from whom did you seek legal

Mr. Braden-

Okay- And who did you understand

Mr- Braden was representing?

A. He was the legal counsel to the

Legislative Task Force on Redistricting and the

Apportionment Board-

Q- Okay- Both?
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A. I believe so.

Q. Okay. What was the advice that

Mr. Braden gave to you?

MR. BRADEN: I object and instruct the

witness not to answer.

MR. MURRAY: Well, if the advice was

given as counsel for the Apportionment Board, I'm

struggling to understand why that would be

confidential. Do you care to elaborate?

MR. BRADEN: No.

MR. MURRAY: And the privilege is being

asserted on behalf of whom?

MR. BRADEN: My client.

MR. MURRAy: Who is your client?

MR. BRADEN: If you want to depose me,

notice it.

MR. MURRAY: Well, I don't wish to do

that.

MR. BRADEN: You're asking about advice

from the attorney to his client's representative

and employee.

MR. MURRAY: Well, counsel for one of

the members of the Apportionment Board is present,

and I believe that Leader Budish as a member of
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the Apportionment Board would be willing to waive

the privilege, am I correct?

MS. CHERRY: He would-

MS- LESPERANCE: The law is that one

member of the board does not have the ability to

waive privilege on behalf of an entire board-

MR. BRADEN: Are you here representing

the party to the lawsuit?

MS- CHERRY: I am Leader Budish's legal

counsel-

MR- BRADEN: Are you representing a

party to the lawsuit?

MS. CHERRY: I am not.

Ms. Mann, would you agree with the

proposition that given the various requirements in

the Ohio Constitution regarding how districts are

to be drawn, that as a literal matter it was

impossible to require -- to comply with each of

those requirements in each and every district?

MR. COGLIANESE: Objection-

MR- BRADEN: You can -- if you can

answer, answer-

A- I mean, we endeavored to follow the

rules of the Ohio Constitution, U.S. Constitution,
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case law- The only place where we did not

follow -- or we were not able to reconcile

conflicting areas of the Ohio Constitution was in

northeast Ohio, specifically in Lake County,

Section B.

Mr. DiRossi spoke yesterday of

competing constitutional requirements. And would

it be fair to say that you found yourself in many

instances having to apply competing constitutional

requirements?

A- Especially in northeast Ohio.

Q- Okay- And when you say competing

constitutional requirements, what do you mean?

How are they competing?

A. I harken back to northeast Ohio because

that was one of the most difficult areas of the

state- Obviously you have these acceptable

population deviations that you've -- the districts

must fall in between the House ratios of

representation, the Senate ratios of

representation-

And in Article XI, Section 11 dealing

with Senate districts it says that if you have a

county that contains at least one whole House
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ratio of representation but not a whole Senate

ratio of representation, that whole county must be

part of only one Senate district- So you've got

that rule protecting certain counties that have --

fall above a population threshold.

In northeast Ohio you have a smattering

of counties that are protected by not only Section

11, but also Section 8. Section 8 says that if a

county has more than one whole House ratio of

representation, you draw that one House district

in the county and the remainder can be part of

only one adjoining House district. Those special

rules apply to Cuyahoga County, Summit, Trumble,

almost all the counties up there in northeast

Ohio. So you've got a population squeeze up

there, you're trying to draw districts that fall

within those population deviations, but also

respect the way that you can draw districts and

combine counties_

So in Lake County, and we played with

various iterations trying to find a way if we

could not violate Article XI, I believe it's

Section -- Section 11 in Lake County, we drew two

whole House districts, but one of those House
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districts was combined with two House districts in

Cuyahoga and the other House district was combined

with two other districts not in Cuyahoga- So

that's the one instance where we had to reconcile

competing areas of the Constitution in order to

deal with the population issues and the special

protections in that area of the state.

Q- Now, there is, is there not, another

provision that applied to your work, which is a

requirement you maintain existing districts,

correct?

A- That is one of many different parts of

the Constitution Article XI, yeah-

And sometimes you had to make choices

in terms of which of the various requirements you

were going to meet and which you were going to

have to either set aside or conclude for other

reasons you weren't going to be able to meet that

one?

A. There were a lot of choices made in our

final recommendation, yeah.

Q. Okay. And that's what I'm -- that's

what I'm trying to get at. I'm trying to get at

how it is that that very specific question,
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because it seems to me that we're talking about

conflicting constitutional requirements, and you

and Mr. DiRossi I understand refer to those as

competing constitutional requirements- First of

all -- well, I'm sorry, that isn't really a good

question, is it? They don't come out perfect

every time.

MR. BRADEN: My'lips were sealed-

Did you have a hierarchy, an order that

you followed in terms of the various

constitutional requirements as you were drawing

districts?

A. No- Not a set hierarchy, no.

Q. Well, is the requirement that you

maintain existing districts a subordinate one to

other requirements in the Constitution?

A. I don't know.

Q•

MR. COGLIANESE: Objection.

With the exception of the Senate

district issue that you just recently discussed,

was the map that you submitted as to joint

secretaries the -- in your opinion, the most

constitutionally compliant map possible?

A. We did the best job we did attempting
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Constitution and all the applicable case law-

4-

A-

And was it the most compliant possible?

It was the best job we could do-

So you don't know of any map that could

have been even better in terms of complying with

the Constitution?

A. There were four maps submitted to the

Ohio Apportionment Board- Ours was the only map

that -- well, all four of the maps had a northeast

Ohio problem, and ours was the only one that

violated the Constitution only once.

Q. Yes. Yes- I know all that-

Mr. DiRossi and you must have been prepped at the

same time. That really wasn't the question that I

asked-

The question that I asked was: Could

you have -- well, I don't recall the exact

question I asked, but it went to this effect: Was

it possible to draw a map that was more

constitutionally compliant than the one that you

submitted?

MR- COGLIANESE: Objection-

24I MR. BRADEN: I think that was asked and

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



62

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

answered, but giveit a try again, I guess-

A. We did the best job we could.

Q- And do you know of no better map that

could have been created?

A- There are probably hundreds of

permutations in terms of how one can combine

districts, so we did the best job we could after

evaluating the various parts of the Ohio

Constitution and other laws that we were required

to follow-

So would it be fair to say, then, that

in your judgment it was possible to have

alternatives to the map that you proposed that

would be equally constitutionally compliant?

A- As I said, there are hundreds if not

thousands of different ways to combine districts.

Whether or not those are better or worse, all I

can say is we did the best job we could.

Q- Would you read back the question for

the witness? Because 1-- I'm looking for a very

specific yes or no answer to that question- If

you're not able to answer that, then if you would

let me know that, that's fine, too, okay?

(The record is read as requested.)
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A. There's no simple yes or no to that

question.

Q. Okay_ That's fine.

Thereupon, Relators' Exhibit 67 is marked

for purposes of identification.

Q- Ms. Mann, can you identify the document

that we've marked as Exhibit 67 as an e-mail that

you received from Benjamin Yoho on September 6th?

A. Yes.

Thereupon, Relators' Exhibit 68 is marked

for purposes of identification_

Q- Ms_ Mann, can you identify for us the

document we've marked as Exhibit 68 as an e-mail

that you sent to Hallie Wolff on September 13th?

A. Yes_

And could you identify Ms. Wolff,

She's a staff member of Speaker

Batchhelder.

Q• Okay_ What's her role?
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A. I think she's a legislative aide_

Q. Okay. I'm handing you a document we

previously marked as Exhibit 34_

A_ Yes.

Q. I'll let your counsel catch up here.

Can you identify Exhibit 34 as an

e-mail that was somehow printed out from your

e-mail, must have been a blind carbon copy

recipient.

A. Uh-huh.

Q. Is that right?

A. I don't recall.

Q_ But you've seen this e-mail before,

correct?

A_ Yes.

Q. And what are geocodes?

A. That's just a fancy way of saying --

looking on the map and figuring out where

someone's address is_

Q_ Okay_ And the exercise that was being

undertaken here was that in addition to plotting

out on the maps where existing members lived, you

were adding to that map some either new members or

new candidates?
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MR. BRADEN: Objection_

Q- Or I should say candidates?

A. I don't -- honestly, I don't know -- I

don't know necessarily into those categories which

any of these names fell_

Q- Well, if you would look at the second

page of the e-mail, we see a list of five folks,

and none of them were current House members,

correct?

A_ I don't know_ These folks? I don't

recognize any of them as sitting members.

Q- There's a reference it appears to me

from Mr. Yoho -- on the first page about the

middle there, it says: I will check with

Heather's list and see what all is missing.

Do you see that?

A_ Yes_

Q, And did you have a list of potential

challengers or potential candidates who you're

keeping?

A_ You presented to me e-mails earlier

that had a list that was compiled of members and

potential candidates.

Q. Okay. And do you recognize at least
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some of the people that are on this e-mail as

being potential candidates?

A. No.

I'm sorry, that was a no?

A. No- I mean, I know Lou Terhar

eventually was appointed to a position in the

legislature- That's the only name I recognize-

Q_ Well, okay. But I think you had

already told me that as part of the work that you

were doing, you were also tracking candidates, I

think we -- we established that much, correct?

A. I had a list of addresses of, again,

sitting members, DNR and candidates' DNR and --

Q- And that was -- that was plugged into

the maps at some point or you were looking at that

on the maps somehow or another?

A. No-

4- So what did you use that information

on -- specifically on nonmember candidates to do?

A. Just as a reference.

Q. Okay- A reference for what purpose?

A. A reference to be aware of where

sitting and potential candidates were, where they

live.
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4•

And did that impact how the maps were

I can't recall.

Well, certainly to the extent that you

had a member of your caucus, you would want to

draw the map so that their home would remain

within their current district, would you not?

A_ That was one consideration after all of

the more important rules of complying with the

Ohio Constitution.

Q. Ms: Mann, I would like you to take a

look at a document we've previously marked as

Exhibit 36_ Can you identify Exhibit 36 as an

e-mail that you sent to a number of different

people, we'll talk about them in a moment, on

September 18th with one or more attachments?

A. Yes.

Q_ Let's just look at the attachments

first and make certain these are the right things.

A. Where? These attachments, the third

page that says Final House Districts as Adopted

Political Indexes, the fourth page that says Final

Senate Districts as Adopted 9/30/11 -- or sorry,

the third, fourth and fifth page were not the
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attachments to this e-mail_

Q_ Okay. That's why I wanted to ask you

about that, because there was some doubt about

that yesterday- So were there different versions

of these spreadsheets that are attached?

I don't know where these spreadsheets

I don't know why they're attached to

this document. This is as I obtained it from the

recounting, redistricting, whatever, report.

So I guess my question really though

is: Understanding that the third, fourth and

fifth pages were not part of the e-mail that you

prepared, we can see on the second page of your

e-mail, Exhibit 36, that you did have two

documents that were House indices and Senate

indices, and I -- my question is whether or not

these are similar in format to what was originally

attached to this exhibit or this e-mail?

A_ I mean, I would have to see the

original attachments to speak to how similar, but

they had similar information.

Q. Okay. So let's take a look at the

first page of this document. You sent it to Troy
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Uh-huh.

Who's Chief of Staff for the House or

the Majority Caucus, Mike Dittoe, who is

Communications Director for the House Majority

Caucus, correct?

A.

A.

Q-

A.

Correct.

And Ben --

Yoho.

What was his role at this time?

I believe he worked for the Ohio House

Republican Organizational Committee.

Q- Okay. And then Mike Lenzo was at this

point in time a chief legal counsel for the

Republican Caucus in the House, correct?

A. Correct.

Q. And who was Chad Hawley?

A. He is our policy director for the House

Republican Caucus.

Now, I notice that you sent this to all

these folks at e-mail addresses outside of the

House. Why was that?

A. I don't recall.

4- As you were working on redistricting,
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were you regularly using non-House e-mail

addresses to communicate with House staffers?

A_ Sometimes I used State- Sometimes I

used personal.

Q-
And what was the line of demarcation

that you used?

A_ There was no line of demarcation.

Sometimes it's because those are e-mail addresses

that they regularly check more often, but I don't

know.

Q-
Well, I take it it wasn't random that

you would sometimes use their personal e-mail

addresses and sometimes you would use their House

e-mail addresses. You must have had a reason for

choosing one or the other.

A. On my personal laptop, outlook --

sometimes when you type in a name it just

populates the e-mail address that you usually use

for that person. And so on my personal laptop, I

would correspond with these folks probably more

often by their personal e-mails. There wasn't a

conscious choice because I knew that all of my

e-mails were subject to public record and I

maintained them in accordance with our records
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retention schedule_

Q- So if S suggested that the reason that

you in this instance were using a non-House e-mail

address from which to send this e-mail then

sending it entirely to non-House e-mail addresses,

that was for political reasons and because this

was a highly political document. You would

disagree with that; is that fair to say?

A_ S would disagree with that.

Okay. So what were you attempting to

communicate here?

A. I was communicating the changes on the

House indices to House -- some House staff and

some non -- and one non-House staff person_

Q- And is the conclusion here that it

would be easier for the Republican Caucus to win

seats, all other things being equal, going forward

under the new map than it was under the old map?

A. No. The old map was drawn by

Republicans, and we lost the House under that map

and same with the map that we proposed. So many

different factors affect elections, national

issues and state issues and --

24I Q_ Snteresting Mr. --
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A. And the candidates.

-- Mr. DiRossi provided almost exactly

the same nonresponsive answer.

MR. BRADEN: I object. Ridiculous

characterization.

MR. MURRAY: Well, my question was

different from the one that was answered. So

we'll go through this and we'll break it down and

perhaps the Court will arrive at the conclusion

that I was suggesting.

MR. BRADEN: Or perhaps the Court

won't.

MR. MURRAY: Perhaps not.

MR. BRADEN: Why don't we ask

questions.

4- So what your -- what your analysis

shows here, Ms. Mann, was that in the current

House districts, the number of seats with a

Republican index of 50 percent or better was 61

and the proposed House districts that would have

an index of 50 percent or better was 62, correct?

A. Correct.

4- And what your analysis further shows is

that the number of seats that would have a24

Realtime - Videoconferencing - Trial Presentation - Video
Spectrum Reporting LLC



73

1

2

3

4

5

6

7

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Republican index of 52 percent or better while the

current House districts numbered 48 under the map

that you were proposing, that would be 57 House

districts with a Republican index of 52 percent or

better, correct?

A. Correct_

4- And finally, you're showing that while

under the existing map, the number of Republican

House districts with an index of 55 percent or

better was 36, on the new map it would be 44 seats

that would have an index of 55 percent or better,

correct?

A. Under the unified analysis.

Q. Correct. And that's the analysis you

were using for the first box?

A. Yes_

4• And then you do a presidential index

analysis in the second box?

A. Yes.

4- And in each of those analyses,

50 percent better, 52 percent better, 55 percent

better, under both the unified analysis and under

the presidential index analysis, you showed a pick

up of seats for the Republican Caucus, correct?
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A. Correct.

Q_ Okay. Thank you.

Off the record.

(A discussion is held off the record.)

Q_ Ms. DiRossi, would you take a look at a

document we've marked as Exhibit 39 previously?

A. You mean Ms. Mann?

Q. I mean Ms. Mann. My apologies.

A. I mean, Ray and I worked a lot of hours

together --

Q_ I apologize.

MR. BRADEN: Is this 39?

MR. MURRAY: Yes.

Q_ So I believe Mr. DiRossi identified

this yesterday as an e-mail he sent and you're

indicated as a blind carbon copy recipient. Do

you recall this e-mail?

A. Yes.

Q. Okay. And Mr. DiRossi is indicating in

this e-mail that he's sending to the Chiefs of

Staff of the House and Senate Republican Caucuses

that he was reminding them that the maps had to be

submitted in 18 days as of the next day, tomorrow,

and that he wanted to have a solid seven days post
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final decisions, pre unveiling to get everything

polished, checked, and ready to produce_

Do you see that?

A. Yes.

Q_ So what were you and Mr. DiRossi trying

to do here? What is it that you wanted to have

set seven days prior to the unveiling of the maps?

A. Well, for one thing, the legal

description takes days to put together_ It is --

you know, the Ohio Constitution speaks in the

language of governmental units, municipalities,

wards, villages, precincts- So describing each

district -- it's not just like this county part

and the rest of another county. You have to

meticulously go through the map and identify which

political subdivisions are in what district_

Q_ So I take it that was very tedious?

A. Oh, it was very tedious_ And there was

a lot of room to -- I mean, we wanted to make

sure -- we probably went over the legal

description about 10 or 15 times with -- just

constantly making sure that we accurately

described each district.

24 1 Q. And I take it once you arrived at the
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maps -- I'm sorry, I didn't mean to interrupt you,

but I was looking for a spot to get this thing

nailed down, this issue nailed down- Once you had

described -- once you arrived at a map you wanted,

there was no computerized way to generate a legal

description-

A. No.

Q. That had to be done manually?

A- No.

Q- I mean, there was no -- no, there was

no way to do a -- have the computer generate the

legal description?

A- Unfortunately, no- I wish there would

have been.

Q- Okay- So you needed the time obviously

to go from the map to the legal description,

correct?

A. Correct.

Q- And I think Mr- DiRossi told us that

that didn't really work out the way that you had

hoped, that you didn't have the full seven days?

A. No.

That you ended up with a much more

241 limited amount of time, correct?
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A. I don't recall exactly, but we were

pressed for time the -- definitely.

Q- Okay. So what I was trying to

understand here is what you were -- what the final

decisions were that you were looking for --

looking to Mr. Troy Judy and Matt Schuler before

you could start the process or at least complete

the process preparing the legal descriptions?

A- Their final feedback on some of the

the areas of the map that we had shown them.

Q. Okay. Had you shown the map or pieces

of it to members of the House and Senate other

than President Niehaus or Speaker Batchhelder at

that point in time?

A. I don't know if other members saw a

full map. I know at one point we showed -- we

showed a map to -- or we showed a portion of a map

to Representative Damschroder, and he asked us to

make a change. I know that particular one. I

think at one point Representative Maag,

Representative Beck gave us some feedback on

Warren County, the Warren County part of the map.

Q -
That was before you prepared the legal

241 descriptions in those couple of instances you just
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mentioned?

A. I think Representative Damschroder gave

us some feedback after we had started to prepare

the legal descriptions.

Q. Okay.

A. We actually changed the map in response

to feedback from him that changed -- brought his

index down.

Q_ And you say -- when you say "him,"

you're referring to Representative Damschroder?

A. Correct.

Q- He still ended up with a pretty

comfortable index, though, didn't he?

A. I disagree with that.

Q• What was the index that he resulted?

What did he have?

A. I don't recall.

Q_ Once your maps were rolled out --

strike that_

(A discussion is held off the record.)

Q. Would you identify the document we've

previously marked as Exhibit 43 as an e-mail that

you received from Mike Dittoe, the Republican

Caucus Communications Director, on September 22nd?
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A- Yes.

Thereupon, Relators' Exhibit 69 is marked

for purposes of identification.

Ms. Mann, could you identify the

document we've marked as Exhibit 69 as an e-mail

that you sent to the Republican member -- to staff

members of the Republican members of the

Apportionment Committee on September 24, 2011?

A- Yes- Let me look at these. Well,

there's -- there's a script attached to this that

is -- I don't believe one of the attachments to

the e-mail, page, let's see, one, two, three,

four -- the fifth page it says Initial

Apportionment Board Meeting Script at the top.

Q- I see.

A. Yeah. This would appear to be the

script for the first meeting.

Q. Okay. So if we wanted to properly mark

your e-mail with the attachment, we should end at

the page that has a No. 3 in the bottom and remove

the rest from that exhibit, correct?

A. Yes.
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MR_ MURRAY: Is that all right with

you?

MR. BRADEN: Yes.

MR. MURRAY: Okay_

(Ms. Chin left the room_)

Thereupon, Relators' Exhibit 70 is marked

for purposes of identification.

4- Ms. Mann, can you identify Exhibit 70

as an e-mail that you sent to John Stacy on

September 26th?

A. TJh-huh.

Q_ That was yes?

A_ Yes.

(Ms. Chin entered the room_)

Q. And who is Mr. Stacy?

A. He's actually a former House staffer.

Q. Is he considering running for the

House?

A. S don't know.

4- Okay_ So he was asking for changes to

the map, correct?

241 A. Yes_
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4- And at that point, you told him in your

response of September 26th that he would be best

advised to speak with leadership, correct?

A. Correct.

4- Leadership referring to Speaker

Batchhelder or someone else in the majority

leadership team, is that what you meant?

A_ Yes_

4- Of course, Speaker Batchhelder was not

a member of the Apportionment Board, correct?

A. No.

Q. It's correct that he was not a member

of the Apportionment Board?

A_ He was not a member of the

Apportionment Board.

Q. Thank you.

(A discussion is held off the record_)

Q_ Ms. Mann, could you identify the

document we've previously marked as Exhibit 51 as

an e-mail that you sent on September 29th?

A. Yes_

MR. MURRAY: Would you mind giving us a

moment?

MR. BRADEN: Sure.
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(A recess is taken.)

So, Ms. Mann, you recall that -- or do

you recall that Leader Budish also submitted a map

for consideration by the Apportionment Board?

A. Yes.

Q- And --

A- Well, I -- I don't think -- it was

submitted by the House and Senate Democratic

Caucuses.

Q- Okay- That's the map I'm referring to.

How do you refer to that map?

A- The Democrat map.

Q- Okay. So the Democratic map, if I may?

A. Democratic map.

Q-
You did -- did you and Mr. DiRossi

evaluate the Democratic map?

A- Yes, along with the other maps

submitted-

Q- Okay. And did you conclude that the

Democratic map was more or less compliant with the

Constitution, the Ohio Constitution than the map

that you and Mr. DiRossi submitted?

A. Less compliant.

MR. COGLIANESE: Objection-
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Q .
Why? Maybe I should say how?

A. It had numerous 7-C splits where they

split more than one political -- or more than one

government whole unit between two districts.

Q . Any other reasons?

A. I don't recall how they reconciled the

northeast Ohio situation. I think our map was the

only one that -- of the joint secretaries map was

the only map that managed to get out of northeast

Ohio with only one constitutional violation.

Q. Anything else?

A. I think -- not that I can recall-

MR. MURRAY: Okay- Thank you, no

further questions.

MR. BRADEN: We'll read.

Thereupon, the foregoing proceedings

concluded at 11:58 a.m.
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State of Ohio . C E R T I F I C A T E

County of Franklin: SS

I, Mary Bradley, RPR, a Notary Public in and

for the State of Ohio, do hereby certify the
within named Heather N. Mann, Esq. was by me first

duly sworn to testify to the whole truth in the

cause aforesaid; testimony then given was by me

reduced to stenotypy in the presence of said

witness, afterwards transcribed by me; the

foregoing is a true record of the testimony so

given; and this deposition was taken at the time

and place as specified on the title page.

I do further certify I am not a relative,

employee or attorney of any of the parties hereto,

and further I am not a relative or employee of any

attorney or counsel employed by the parties

hereto, or financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my

hand and affixed my seal of office at Columbus,

Ohio, on January 16, 2012.

-------------------------

ry Public - State of Ohio^^^_

^o

s

My commi^ion o^^ires September 19, 2014.
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Witness Errata and Signature Sheet

Correction or Change Reason Code

1-Misspelling 2-Word omitted 3-Wrong Word

4-Clarification 5-other (Please explain)

Page/Line Correction or Change Reason Code

I, Heather N. Mann, Esq., have read the entire

transcript of my deposition taken in this matter,

or the same has been read to me_ I request that

the changes noted on my errata sheet(s) be entered

into the record for the reasons indicated_

Date Signature

The witness has failed to sign the deposition

within the time allowed.

Date Signature
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