
idll11a6A®m.

IN THE SUPREME COURT OF OHIO

DEANNA BOSTON, et aL,

Appellees

CaseNo. ® , ®

On Appeal from the Belmont County
V. . Court of Appeals, Seventh Appellate District

A & B AUTO SALES, INC., d/b/a A & B :
KIA Court of Appeals Case No. 11 BE 2

Appellant

APPELLANT A & B AUTO SALES, INC., d.b.a A&B KIA's MEMORANDUM IN
SUPPORT OF JURISDICTITON

RONALD GREGORY (#0061408)
5005 Rockside Road, Suite # 200
Independence, OH 44131
Phone: (216) 750-0900
Fax: (216) 750-0910
ronald.gregory@zurichna.com

COUNSEL FOR APPELLANT A & B AUTO
SALES, INC., d/b/a A & B KIA

GARY M. STERN (#0001399)
108 S. Fourth Street
Steubenville, OH 43952
Phone: (740) 284-1211
Fax: (740) 284-9303

COUNSEL FOR APELLEE DEANNA BOSTON, et al.

JAN i 6 2012

CLERKOFC®URT
SUPREME COURT OF OHIO

JAN 18 Z012

CLERK OF COURT
SUPREME COURT OF OHIO



TABLE OF CONTENTS

TABLE OF CONTENTS ............................................................................................................. 2

EXPLANATION AS TO WHY THIS CASE IS ONE OF PUBLIC OR GREAT

GENERAL INTEREST ..........:.................................................................................................... 3

1. Conflicting Appellate District Court Treatment ................................................................. 4

II. The Lower Court's Decision Could Affect Large Numbers of Ohio Landowners .............. 5

STATEMENT OF THE CASE AND FACTS ............................................................................ 6

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW ................................................. 7

PROPOSITION OF LAW: The open-and-obvious nature of a known condition is not negated

by darkened light conditions that accompany that condition ...................................................... 7

CONCLUSION ......... ..................................................................................................................12

2



EXPLANATION AS TO WHY THIS CASE IS ONE OF
PUBLIC OR GREAT GENERAL INTEREST

This case presents a matter of public or great general interest. The decision by the

Seventh District Court of Appeals (the "lower court") in this case calls for discretionary review

by this Court for two reasons: (1) the lower court's decision is in conflict with the decisions of

other appellate districts in Ohio, harming the collective interests of the state's jurisprudence; and

(2) the lower court's decision - if allowed to persist - threatens to turn all Ohio landowners into

insurers of the absolute safety of their guests, requiring owners to warn invitees of obvious

potential dangers. (The lower Court's full opinion is attached hereto as Exhibit #1.)

The Ohio Supreme Court can exercise its discretion and accept a case on appeal when

that case presents issues that are of "public or great general interest." See S.Ct. Prac. R. 2.1(3).

Cases that are of public or great general interest typically involve issues that can have wide-

ranging impact. See, e.g., James A. Keller, Inc. v. Flaherty (1991), 74 Ohio App.3d 788, 791,

600 N.E.2d 736. A decision in such a case might affect citizens throughout a city or county, or

might implicate issues of statewide significance. See, e.g., Vill. of W. Unity ex rel. Beltz v.

Merillat, Williams App. No. WM-03-016, 2004-Ohio-2682, at ¶ 17; Smith v. Leis, 106 Ohio

St.3d 309, 2005-Ohio-5125, at ¶ 15. Additionally, cases of public or great general interest might

also involve novel questions of law or procedure, unique issues, cases of first impression, cases

that deal with unsettled issues, or cases that appeal to the Court's "collective interest in

jurisprudence." See Noble v. Colwell (1989), 44 Ohio St.3d 92, 94, 540 N.E.2d 1381; Villas at

Pointe of Settlers Walk Condo. Assn. v. Coffman Dev. Co., Inc., Warren App. No. CA2009-12-

165, 2010-Ohio-2822, at ¶ 10. Also of public and great general interest are cases that could

affect "large numbers of Ohio property owners." See Ottowa Cty Bd. of Commrs. v. Seckler

(1997), 122 Ohio App.3d 617, 620, 702 N.E.2d 495.
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I. Conflicting Appellate District Court Treatment

The present case involves issues of great jurisprudential import. Like novels questions of

law, this Court's "collective interest in jurisprudence" should fmd equally appealing an issue that

is both unsettled and subject to contemporary conflicting treatment among the state's appellate

courts. The lower court held that an accumulation of water on Appellant's premises, which was

known to Appellee, was an open and obvious condition. Boston v. A & B Sales, Belmont App.

No. 11 BE 2, 2011-Ohio-6427, at ¶ 44. However, the court went on to hold that the darkness of

the hallway into which the Appellee entered was an attendant circumstance that called into

question the open and obvious nature of the condition. Id. at ¶ 48. This decision claarly

conflicts with other appellate district courts' treatment of darkness and its status (or lack of

status) as an attendant circumstance.

The Second, Sixth, Eighth, and Ninth Appellate District Courts have all held that when a

condition is open and obvious, darkness or dim light does not change the nature of the condition

as open and obvious; in fact, these courts hold that the darkness is itself an open and obvious

danger that should only heighten an invitee's caution and mindfulness as to other open and

obvious conditions. See, e.g., Estate of Helle v. Hensley, Williams App. No. N%IvI-10-Oi7, 2"ui 1-

Ohio-4279, at ¶ 28; Hill v. W. Res. Catering, Ltd., Cuyahoga App. No. 93930, 2010-Ohio-2896,

at ¶ 23-24; Brown v. The Twins Group-PH, LLC, Clark App. No. 2004CA59, 2005-Ohio-4197,

at ¶ 15; Hand v. Paragon Steak House Restaurants (2000), Lorain App. No. 99CA007292, 2000

WL 763336, at *2. This Court, too, has noted that venturing into darker areas is an obvious risk.

See, e.g., Flury v. Cent. Pub. House of Reformed Chuck in the United States (1928), 118 Ohio St.

154, 165, 160 N.E. 679 (finding - under the old contributory negligence scheme - that the

plaintiff was entitled to no recovery for his injuries because he knowingly wandered into
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darkness); Jeswald v. Hutt ( 1968), 15 Ohio St.2d 224, 227, 239 N.E.2d 37 ("`Darkness' is always

a warning of danger, and for one's own protection it may not be disregarded. Its disregard may

preclude the recovery of damages for personal injuries.").

Because of the divergent opinions on this issue, this Court should exercise its discretion

to accept this appeal and settle the emergent rift in this state's jurisprudence.

II The Lower Court's Decision Could Affect Large Numbers of Ohio Landowners

In addition to being jurisprudentially important, the issues involved in the present case

are of public and great general interest because the decision could affect "large numbers of Ohio

property owners." See Seckler, 122 Ohio App.3d at 620.

While a landowner owes invitees a duty to ensure that the invitees are not unreasonably

exposed to danger, Ohio courts have long held that landowners are not insurers of the safety of

their guests. See, e.g., S. S. Kresge Co. v. Fader ( 1927), 116 Ohio St. 718, 723, 158 N.E. 174;

Christen v. Don Vonderhaar Mkt. & Catering, Inc., Hamilton App. No. C-050125, 2006-Ohio-

715, at ¶ 9; Hann v. Roush ex rel. Estate of Rice (2001), Washington App. No. OOCA55, 2001

WL 1396663, at *3. However, the lower court's decision in the instant case would have the

precise effect of converting landowners into insurers. If the Seventh District Court had its way,

then property owners all across Ohio would be required to warn all of their guests and customers

about the very obvious dangers associated with darkness. That is, landowners could be held

liable in negligence actions for injuries caused to guests by not warning the guests that darkness

limits visibility. Under the lower court's ruling, an individual walking through water - which

both courts below properly classified as an open and obvious condition - who knew that the

water was there, and that she was walking through it, would suddenly lose all knowledge of that

dangerous condition merely by walking into an area of lower light. Instead, as the invitee
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traversed into areas with differing levels of luminance, the landowner would be required to

explain to the invitee that the dangerous condition, which the invitee already knows is dangerous,

would remain dangerous even under darkened lighting. Surely this Court and the state's

jurisprudence would not intend to impose such a burden on Ohio's property owners. Moreover,

the lower court's ruling conflicts with that of other Ohio appellate courts, creating an even more

acute need for guidance by this Court. Consequently, because of the potentially broad and

burdensome - not to mention confusing - effect of the lower court's ruling, this Court should

exercise its discretion and review this case.

STATEMENT OF THE CASE AND FACTS

Plaintiff/Appellee Deanna Boston ("Boston" or "Appellee") sued Defendant/Appellant A

& B Auto Sales, Inc., d/b/a A & B Kia ("A&B" or "Appellant") for injuries she allegedly

sustained as the result of a fall that occurred on August 9, 2007. Boston alleges that she slipped

and fell on water that had accumulated inside the entryway to A&B's premises. (Id.) However,

Boston knew that the water was there, admitted that she saw A&B employees washing cars

outside the entryway and saw the water everywhere, admitted that her feet were wet, and

admitted that the water was obvious to her. Consequently, the trial court correctly granted

summary judgment in favor of A&B on the grounds that the water on which Boston allegedly

fell constituted an open and obvious condition for which A&B had no duty to warn Boston.

(Trial Court's Judgment Entry, Dec. 10, 2010, attached here as Exhibit #2).

Boston appealed the trial court's decision to grant summary judgment. On Appeal, the

Seventh District Court of Appeals agreed with the trial court's determination that the water

constituted and open and obvious condition. Boston at ¶ 44. However, the lower court placed

great emphasis on the affidavit of Sharon Bohn ("Ms. Bohn"), which suggested that the entry
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and hallway into A&B's premises was darkened by dim light. Id. at ¶ 47. The lower court

further held that the relative darkness of the entryway and hallway into which Boston entered

before slipping somehow obviated the open and obvious nature of the water and thereby

constituted an attendant circumstance. Boston at ¶ 47-48. The lower court therefore held - in

contrast to how other appellate districts have addressed the issue - that a question of fact existed

as to whether the water, which Boston unquestionably knew about, really constituted an open

and obvious danger. Id. at ¶ 47-48, 52. This appeal follows.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW: The open-and-obvious nature of a known condition is not
negated by accompanying darkened lighting conditions.

A land owner or occupier owes to its invitees a duty to maintain the property in such a

condition so as not to expose the invitees to an unreasonable risk of harm. Paschal v. Rite Aid

Pharmacy, Inc. (1985), 18 Ohio St.3d 203, 203, 480 N.E.2d 474. But owners and occupiers are

not insurers of their guests' safety. Id. Their duty does not extend to those conditions that "are

known to such invitee or are so obvious and apparent * * * that he may reasonably be expected

to discover them and protect himself against them." Id. at 203-204. When such a condition is

involved, application of the open-and-obvious doctrine "obviates the duty to warn and acts as a

complete bar to any negligence claims." Armstrong v. Best Buy Co., Inc., 2003-Ohio-2573, 99

Ohio St. 3d 79, 80, 788 N.E.2d 1088, 1090.

An open and obvious condition is one that is neither hidden nor concealed, but is

"discoverable by ordinary inspection." Parsons v Lawson (1989), 57 Ohio App.3d 49, 50-51,

566 N.E.2d 698. However, operation of the open-and-obvious doctrine to preclude liability can

sometimes be subsumed by attendant circumstances. See Hill at ¶ 11. "Attendant circumstances

are attractions or distractions that divert or obscure the attention of the pedestrian, thereby
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significantly enhancing the danger of the defect and contributing to the fall." Zuzan v. Shutrump,

155 Ohio App.3d 589, 2003-Ohio-7285, 802 N.E.2d 683, at ¶ 15.

In the present case, the lower court properly found that the condition upon which

Appellee allegedly fell - an accumulation of water - was open and obvious. See Boston at ¶ 44.

The court also correctly noted that "Ohio courts have held that stores and other places of

business are generally not liable for injuries suffered by a patron who falls on water tracked into

the premises by other patrons." Id. at ¶ 41. Appellee admitted that she saw the water at issue,

noticed that A & B employers were washing cars and that the water was "everywhere," and -

when she approached the entryway - noted that the water was on her shoes. (Boston Dep. 15:8-

17, 18:3-15, 20:10-13.) The lower court recognized that, as a matter of law, Boston should have

anticipated that when water collects at the entry of a building, those going into the building

likewise track in water. See Boston at ¶ 41. However, the lower court's decision veers from

established precedent by holding that the relative darkness of the hallway inside the entrance

constitutes an attendant circumstance that somehow changes the open and obvious nature of the

water. Such circumstances have previously been considered in Ohio jurisprudence, and the

lower court's opinion stands in stark contrast to these earlier opinions.

In Hill v. Western Reserve Catering, for example, the plaintiff tripped on a ramp and fell

from an elevated alcove at a restaurant. Hill at ¶ 2. The plaintiff sued the restaurant. Id. at ¶ 3.

She claimed that the ramp - which would otherwise have been an open and obvious condition -

was made non-obvious because of the dim lighting in the ramp area. Id. at ¶ 19. There was no

questionthat the plaintiff knew that the ramp existed; she had used to get to the alcove. Id. at ¶

2. Nonetheless, the plaintiff argued that the dim lighting constituted an attendant circumstance

that made the ramp a non-obvious danger. See id. at ¶ 19-20, 22-23. The Eighth District Court
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of Appeals disagreed, holding that "[p]oor lighting * * * does not rebut the presumption of the

open and obvious danger. `Darkness is always a warning of danger, and for one's own

protection it may not be disregarded."' Id. at ¶ 20 (quoting Jeswald, 15 Ohio St.2d at 227).

While the dim lighting in Hill did affect the plaintiff's ability to see the ramp, the court found

that the poor lighting was itself an open and obvious danger. Id. at ¶ 22-23. Because both the

ramp and the relative darkness of the area surrounding the ramp were open and obvious

conditions, the court held that the defendant owed the plaintiff no duty to warn her of those

conditions.

Additionally, the Ninth District Court of Appeals in Hand v. Paragon considered a

similar argument. See Hand, 2000 WL 763336. In Hand, the plaintiff caught her heel on a step

and tripped while passing through the entryway to the dining room of the defendant's restaurant.

Id. at * 1. She argued that the poorly illuminated step constituted an unreasonably dangerous

condition. Id. The court rejected that argument, finding that the stairs were an open and obvious

condition. Id. at *2. Further, the court noted that the lighting condition of the entryway was

open and obvious when the plaintiff stepped through. Id. "The fact that the area was dimly lit

was clearly evident to all who passed through it." Id. The court held that the "dim lighting

motif' did not "transform [the steps] into an unnecessary and unreasonable condition." Id. The

appellate court therefore upheld the trial court's decision granting summary judgment on the

grounds that the stairs - an open and obvious condition - remained open and obvious even when

combined with the additional open and obvious condition of the dim lighting. See id.

In Estate of Helle v. Hensley, the Sixth District Court of Appeals likewise rejected the

argument that dim lighting eliminates the open and obvious nature of a known condition. See

Hensley, 2011-Ohio-4279. There, the decedent fell down a staircase at the defendants' home and
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later died. Id. at ¶ 2. He was going from a room with poor lighting to a staircase that contained

even poorer lighting. Id. at ¶ 28. Representatives of his estate brought a wrongful death and

premises liability action against the defendants. Id. at ¶ 2. The appellate court - addressing the

propriety of the trial court's decision granting summary judgment for the homeowner -

considered the application of the open-and-obvious doctrine. Id. at ¶ 21-30. The Sixth District

observed that one who goes from a lighted area to a darker one without taking proper measures

to determine what might be concealed by the darkness, "is liable for [his] own injuries." Id. at ¶

25. The court concluded that moving from the lighted dining room to the darker staircase was

itself an open and obvious danger of which the decedent should have been be aware. Because

the darkness was itself an open and obvious condition, the homeowner could not be held liable

for the decedent's failure to take proper heed of that condition. Id. at ¶ 28-29. Consequently, the

trial court's application of the open-and-obvious doctrine and subsequent decision granting

summary judgment was upheld. See id. at ¶ 28-30; accord, Jackson v. Pike Cty. Bd of Commrs.,

Pike App. No. 10CA805, 2010-Ohio-4875, at ¶ 24 ("The amount of light in a given area is an

open and obvious condition.") (quoting Swonger v. Middlefield Village Apartments, Geauga

App. No. 2003-G-2547, at ¶ 12).'

The reasoning used by the courts in these cases applies equally to the present facts. Like

in Hill, Appellee here knew about the condition. She admitted - as the lower court recognized -

that she was fully aware that A & B employees were washing cars and that the water was

"everywhere" when she approached the entry; she admitted having to walk through the water and

1 The lower court cites Louderback v. McDonald's Restaurant, Scioto App. No. 04CA2981,
2005-Ohio-3926 as purported support for its decision in this case. As the lower court notes,

however, Louderback was factually distinguishable from the present case in a significant way;
there, the plaintiff had no notice of the alleged open and obvious condition (the water) before
encountering it. That is not the situation here. In this case, Appellee clearly knew that the water
was there when she entered the darkened hallway.
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admitted that her shoes were wet. (Boston Dep. 15:8-17, 18:3-15, 20:10-13, Exhibit #3.)

Additionally, as established by Ms. Bohn's affidavit, the relative darkness of the hallway was

known to those outside - it, like the water, was an open and obvious condition. And like in Hill,

the poor lighting here does not alter the open and obvious nature of the water. The dangerous

nature of water on the ground and water tracked inside is not transformed because of dim

lighting. To the contrary, the dim lighting further negates Appellant's duty in this case.

The darkened condition of the hallway was itself an open and obvious danger. "Darkness

is always a warning of danger, and for one's own protection it may not be disregarded."

Jeswald, 15 Ohio St.2d at 227. One who enters a darkened area should take proper measures to

ensure what conditions the darkened area contains. Appellee did not do so here. She knew that

water was everywhere. She had to walk through the water to get to the doorway. The relative

darkness of the hallway was open and obvious - and known - to those outside. Nonetheless,

Appellee moved through the water, with wet feet, into darkness. Yet she claims that the obvious

risk that the water presented was concealed by the darkness. And the lower court agreed, in

contravention to well-established legal principles espoused by numerous other appellate courts in

Ohio.`

2 In addition to the lower court's legal error with regard to open and obvious conditions, the
lower court also seems to improperly apply the law to the facts. Even if darkness were an
attendant circumstance, "[a]ttendant circumstances are attractions or distractions that divert or
obscure the attention of the pedestrian, thereby significantly enhancing the danger of the defect
and contributing to the fall." Zuzan v. Shutrump, 155 Ohio App.3d 589, 2003-Ohio-7285, 802
N.E.2d 683, at ¶ 15. As the lower court notes, however, Appellee never testified to having been
diverted or distracted by the darkness. In fact, as recognized by the lower court, Appellee did not
even testify as to having noticed the darkness. From this, Appellee might try to argue that
because she did not testify as to having seen it, that the darkness was therefore not "open and
obvious." She cannot have it both ways. If Appellee relies on the Bohn Affidavit to establish
that the hallway was dark and that it would create a question of fact as to whether Appellee
would have seen the water, then she is relying on that darkness having been noticed and
considered by those outside - i.e., that the darkness was open and obvious. If, on the other hand,
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According to the lower court, the combination of two open and obvious conditions

apparently creates a question of fact as to whether there was an open an obvious condition at all.

It seems wholly unreasonable to suggest that an open and obvious condition - an accumulation

of water - that is known by a person, when combined with another open and obvious condition -

darkness - could somehow lead reasonable minds to believe that an open an obvious risk might

not exist at all. Perhaps that is the very reason why other appellate districts have decided this

issue otherwise. The time is now for this Court to take jurisdiction, set the record straight, and

hold that darkness is not an attendant circumstance that negates the existence of an open and

obvious condition. If this Court refuses to hear this matter, then it is condenming landowners -

at least those in the Seventh Appellate District - to note any changes in lighting and issue

explicit warnings as to those changes. This cannot be what Ohio law intends.

CONCLUSION

Based on the foregoing, Appellant requests that this Honorable Court take jurisdiction

over this appeal and adopt the Proposition of L^et forth above.

RWkLD GREGORY (#0061408)
5005 Rockside Road, Suite # 200
Independence, OH 44131
Phone: (216) 750-0900
Fax: (216) 750-0910
ronald.gregory@zurichna.com

COUNSEL FOR APPELLANT A & B AUTO
SALES, INC., d/b/a A & B KIA

she relies on her lack of testimony regarding the darkness, then she is tacitly admitting that the
Bohn Affidavit cannot be relied upon as to the darkened condition - i.e., that the darkness could
not have affected whether she continued to see the obvious danger that she knew was there.
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DeGenaro, J.
{11 } This timely appeal comes for consideration upon the record in the trial court,

the parties' briefs, and their oral arguments before this court. Plaintiffs-Appellants,

Deanna Boston, et al., appeal the decision of the Belmont County Court of Common

Pleas granting summary judgment in favor of A&B Sales, Inc. in a slip and fall negligence

action. On appeal, Boston argues that summary judgment was improper because a

genuine issue of material fact existed as to whether the water she fell upon was an open

and obvious condition and whether attendant circumstances prevented her from

discovering the hazard. She contends that the trial court erred in construing the evidence

against her in granting summary judgment in favor of A&B Sales.

{12} Upon review, we conclude that Boston's assignment of error is meritorious.

Boston's testimony is ambiguous as to whether she actually saw the water before she fell.

Boston could have anticipated thatwaterfrom a carwash that accumulated in a puddle in

front of an entrance could be tracked inside by other customers. However, evidence in

the record of poor lighting conditions creates a genuine issue of material fact as to

whether these attendant circumstances would prevent the discovery of the hazardous

condition. Accordingly, we reverse the judgment of the trial court and remand this case

for further proceedings.
Facts and Procedurai History

{13} On May 4, 2009, Deanna and Starling Boston filed a complaint in the

Belmont County Court of Common Pleas against A&B Sales. Boston alleged that on

August 9, 2007, while on the business premises she fell due to a hazardous condition

created by A&B Sales' negligence. She asserted that this condition was not open and

obvious and that A&B Sales had negligently failed to correct and warn against the

condition. She claimed that she sustained serious injuries as a direct and proximate

result of this negligence. On June 5, 2009, A&B Sales filed an answer asserting

affirmative defenses, inter alia, that Boston's claim is barred because the danger was

open and obvious.

{14} On April 14, 2010, A&B Sales filed Boston's deposition and a motion for



-2-

summary judgment. It claimed that the water Boston slipped upon was an open and

obvious condition; thus, it had no duty to warn her of the danger. It noted that Boston

testified that she saw and felt the water before she fell. It argued that whether a condition

is open and obvious relates to duty, which is a question of law for the court to decide. It

also contended that Boston's testimony established that she had actual knowledge and

familiarity with A&B Sales' premises. It thus urged the court to grant summary judgment

in its favor.

{15} In her deposition, Boston testified that she had purchased this and another

vehicle from A&B Sales; and that between purchasing the vehicle in February, 2007 and

the incident in August, 2007, she had been to the service area of the dealership

approximately twice, entering through the service entrance in the rear of the building.

{16} As she pulled into A&B Sales on the day of the incident, she saw employees

washing vehicles in the washing bay and there was "water everywhere." She explained

that since the washing bay is located beside the service area door, water runs out of the

bay and past the door. She stated that the bay area was all wet and there was a puddle

of water in front of the door. She testified that the puddle was not so large that she could

not step around or over it, but then agreed that the only way to get into the doorway was

to walk through the water. She also stated that she was wearing flip-flops.

{¶7} Boston agreed that the service area door was a regular door. She testified

that she opened the door and stepped into the inside of the service area. She explained

that she took three or four steps inside before she fell, injuring her right knee and left

ankle. She did not notice any slippage before she fell but agreed that she knew her feet

were wet. She also agreed that the floor is made of concrete. She stated that she had

never had a problem with slipping before when wearing those flip-flops and walking

through water. She also testified that she had not experienced slipping before when

walking on a smooth concrete floor with wet feet.

{18} The following exchange then occurred between counsel and Boston:

{¶9} "Q. And I have to ask it this way. When you walked into the building you

knew you had water on the bottom of your feet - or the bottom of your sandals, correct?
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{¶10} "A. Correct.
{111 }"Q. Do you think that if you would have exercised a little more care that you

would have not fallen?
{112} "A. I thought I was doing, you know - I had no reason why that I thought I

would fall, you know, because, I mean, I walked through the water and going through that

little hallway or whatever you want to call it and, I mean, I just didn't do it on purpose. I

mean, I just fell.
{113} "Q. Now there was no - you know, the water was there and was

obvious to you, correct?

{114} "A. Right."
{115} Boston testified that after she fell, a lady named Sharon Bohn who was

walking behind her helped her up. Boston did not know if Bohn was inside the door when

she fell or if Bohn came in afterwards. Boston stated that she has not spoken with Bohn

since the incident. She also explained that after she fell, the dealership's maintenance

came and wiped the floor and put out a rubber mat and caution signs. She further

explained that the manager talked with her about what happened and he wrote an

incident report, which she signed.
{116} On July 1, 2010, Boston opposed A&B Sales' motion for summary

judgment, asserting that A&B Sales was not entitled to summary judgment because it

failed to show an absence of a genuine issue of material fact as to whether her fall was

caused by an open and obvious danger. Specifically, she contended that while the water

outside the service entrance was open and obvious, there is no evidence that the

condition inside the building where she fell was open or obvious, a conclusion which is

supported by eyewitness testimony that anyone coming from outside daylight into the

dimly lit hallway could not see the water until you stepped on it. Further, she claimed that

whether a hazardous condition is open and obvious depends on the facts of the case.

{117} In support, Boston attached the affidavit of the eyewitness, Sharon Bohn.

Bohn stated that in August of 2007, she was on A&B Sales' premises for an oil change.

She did not know Boston and has not talked to her since that day. As Bohn was walking
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I

towards the service door, Boston was entering the door in front of her. Bohn claimed that

Boston was walking at a normal pace and as soon as Boston went through the door and

stepped into the hallway, she slipped and fell. Bohn could see that there was water on

the ground outside the door that came from the car wash area, but she stated that there

was no way to know that the hallway inside the service door was also covered with water.

She further explained that, "[w]e were going from bright daylight into a dim hallway, and

you couldn't see the water inside until you actually stepped on it." Finally, she concluded:

"There was no carpet or mat in the hallway, and the water made the surface extremely

slippery, but there was no way to know this beforehand. I feel this was an unreasonably

dangerous condition that was not visible to Ms. Boston orto me and could not have been

anticipated."
{118} On July 8, 2010, A&B Sales filed a reply brief, claiming that Boston was

attempting to introduce an affidavit that contradicted her own deposition testimony. It

continued to argue that Boston admitted that she saw the water before she fell; thus, the

water was an open and obvious condition. On December 14, 2010, the court filed a

journal entry sustaining A&B Sales' motion for summary judgment and dismissing the

case with prejudice as to re-filing. The court found in pertinent part:

{119} "Plaintiff has failed to establish the existence of of [sic] material facts upon

which reasonable minds may disagree in regard to the issue of whether the water on the

floor in the entrance way to Defendant's place of business was an open and obvious

condition easily observable by Plaintiff at the time of her slip and fall.

{120} "The Court specifically finds, based upon the facts submitted, that

irrespective of the lay opinion of Plaintiffs independent witness, Plaintiff admitted that the

water into which she stepped before falling was open and obvious. Therefore, when

Plaintiff was injured by such an open and obvious danger, Summary Judgment is

appropriate because the duty of care (to warn of hazard) does not exist as a matter of

law. Therefore, Defendant is entitled to Judgment as a matter of law. The Court finds i

that reasonable minds can come to but one conclusion, and that conclusion is adverse to

Plaintiff, said Plaintiff having been entitled to have the evidence construed most strongly

II
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in Plaintiffs favor."
Open and Obvious

{1121} Boston asserts in her sole assignment of error:

{122} "The trial court erred in granting summary judgment in favor of defendant."

{123} When reviewing a trial court's decision to grant summary judgment, an

appellate court applies the same standard used by the trial court and, therefore, engages

in de novo review. Parenti v. Goodyear Tire & Rubber Co. (1990), 66 Ohio App.3d 826,

829, 586 N.E.2d 1121. Under Civ.R. 56, summary judgment is only proper when the

movant demonstrates that, viewing the evidence most strongly in favor of the nonmovant,

reasonable minds must conclude no genuine issue as to any material fact remains to be

litigated and the moving party is entitled to judgment as a matter of law. Doe v. Shaffer

(2000), 90 Ohio St.3d 388, 390, 738 N.E.2d 1243. A fact is material when it affects the

outcome of the suit under the applicable substantive law. Russell v. Interim Personne(,

Inc. (1999), 135 Ohio App.3d 301, 304, 733 N.E.2d 1186.

{124} When moving for summary judgment, a party must produce some facts that

suggest a reasonable fact-finder could rule in her favor. Brewer v. Clevefand 8d. of Edn.

(1997), 122 Ohio App.3d 378, 386, 701 N.E.2d 1023. "[T]he moving party bears the initial

responsibility of informing the trial court of the basis for the motion, and identifying those
ir_..a......

portions of the record which demonstrate the absence of a genuine issue ol Ia^^ on a

material element of the nonmoving party's claim." Dresher v. Burt (1996), 75 Ohio St.3d

280, 296, 662 N.E.2d 264. The trial court's decision must be based upon "the pleadings,

depositions, answers to interrogatories, written admissions, affidavits, transcripts of

evidence, and written stipulations of fact, if any, timely filed in the action." Id., citing

Civ.R. 56(C). The nonmoving party has the reciprocal burden of specificity and cannot

rest on the mere allegations or denials in the pleadings. Id. at 293.

{125} For Boston to sustain a claim of negligence she must show: a duty owed by

the defendant to the plaintiff, a breach of that duty, injury or damages, and the existence

of proximate cause between the breach and the injury or damages.
Menifee v. Ohio

Welding Products, Inc.
(1984), 15 Ohio St.3d 75, 77, 472 N.E.2d 707. The existence of a
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duty is a question of law. Mussivand v. David (1989), 45 Ohio St.3d 314, 318, 544 N.E.2d

265.
{126} Boston was on A&B Sales' premises as a business invitee. "Business

invitees are persons who come upon the premises of another, by invitation, express or

implied, for some purpose which is beneficial to the owner." Light v. Ohio University

(1986), 28 Ohio St.3d 66, 68, 502 N.E.2d 611. An owner or occupier of a business owes

its invitees a duty of ordinary care in maintaining the premises in a "reasonably safe

condition" so that its customers are not exposed to danger, Paschal v. Rite Aid

Phannacy, Inc. (1985), 18 Ohio St.3d 203, 203, 480 N. E.2d 474, and has the duty to warn

its invitees of latent or hidden dangers. Armstrong v. Best Buy Co., Inc., 99 Ohio St.3d

79, 2003-Ohio-2573, 788 N.E.2d 1088, at ¶5. Storeowners, however, are not insurers

against all accidents and injuries to their business invitees. Paschal at 203. An owner's

duty to warn its invitees of latent or hidden dangers only extends to conditions which the

invitee, by the exercise of ordinary care, would not be expected to discover for himself.

An owner is under no duty to protect a business invitee from dangers that are known to

such invitee or are so obvious and apparent that he may be reasonably expected to

discover them and protect himself against them. Id. at 203-204.

{127} Thus, "[w]here the danger is open and obvious, a landowner owes no duty

of care to individuals lawfully on the premises." Armstrong, supra, at ¶14. "[T]he open-

and-obvious doctrine is not concerned with causation but rather stems from the

landowner's duty to persons injured on his or her property." Id. at ¶11. Put another way,

"whether a defendant created the dangerous condition becomes a relevant question only

if a plaintiff demonstrates that the defendant owed the plaintiff a duty of care." Ray v.

Wal-Mart Stores, Inc., 4th Dist. No. 08CA41, 2009-Ohio-4542, at ¶21.

{128} The rationale behind this rule is that "the open and obvious nature of the

hazard itself serves as a warning." Id. at ¶5. Open and obvious hazards are neither

hidden from view nor concealed and are discoverable by ordinary inspection. Parsons v.

Lawson Co. (1989), 57 Ohio App.3d 49, 50-51, 566 N.E.2d 698. "[T]he dangerous

condition at issue does not actually have to be observed by the plaintiff `* * to be an
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'open and obvious' condition under the law. Rather, the determinative issue is whether

the condition is observable." Lydic v. Lowe's Cos., Inc., 10th Dist. No. 01AP-1432, 2002-

Ohio-5001, at ¶10.
{129} However, the open and obvious rule does not apply attendant

circumstances prevent the invitee from discovering the otherwise open and obvious

danger. Zuzan v. Shutrump, 155 Ohio App.3d 589, 802 N.E.2d 683, 2003-Ohio-7285, at

¶15. An attendant circumstance includes any distraction that would come to the attention

of a pedestrian in the same circumstances and reduce the degree of care an ordinary

person would exercise at the time. Godwin v. Erb, 167 Ohio App.3d 645, 856 N.E.2d

321, 2006-Ohio-3638, at ¶36. In order to impose liability, "[t]he attendant circumstances

must, taken together, divert the attention of the pedestrian, significantly enhance the

danger of the defect, and contribute to the fall." McGuire v. Sears, Roebuck & Co.

(1996), 118 Ohio App.3d 494, 499, 693 N.E.2d 807.
{130} The parties disagree as to whether the determination of a danger as open

and obvious is a question of law for the court to decide or a question of fact for the jury.

Boston contends that "whether a particular danger is open and obvious depends heavily

on the particular facts of the case. While it is true that the question of whether a duty to

warn exists is one of law for courts to answer, it is no less true that '[w]hether a given

hazard is open-and-obvious * "* may involve a genuine issue of material fact, which a

trier of fact must resolve."' Hissong v. Miller, 186 Ohio App.3d 345, 2010-Ohio-961, 927

N.E.2d 1161, at ¶13. Conversely, A&B Sales asserts that "the Armstrong [see supra]

court confirmed that whether a condition is open and obvious is one of duty, which is a

question of law for the court to decide. Therefore, the issue is appropriately decided on

summary judgment. A&B Sales further argues that many districts, including this court,

have held that the existence of a duty to protect against open and obvious dangers is a

question of law.
{131} A&B Sales is correct that this court has affirmed summary judgment

because it found that a danger was open and obvious as a matter of law. While this court

has characterized the issue of whether a condition is open and obvious as "a matter of



law to be determined by the court," Venable v. Greater Friendship Baptist Church, 7th

Dist. No. 09 MA 79, 2010-Ohio-3159, at ¶16, it has also found that reasonable minds can

differ over whether a hazard is open and obvious, thus concluding that the trial court's

finding of summary judgment was inappropriate. Kraft v. Dolgencorp., Inc., 7th Dist. No.

06 MA 69, 2007-Ohio-4997, at ¶38.

{132} In Klauss v. Glassman, 8th Dist. No. 84799, 2005-Ohio-1306, the Eighth

District considered this issue in greater detail:

{133} "Although the Supreme Court of Ohio has held that whether a duty exists is

a question of law for the court to decide, the issue of whether a hazardous condition is

open and obvious may present a genuine issue of fact for a jury to review.

{134} "Where only one conclusion can be drawn from the established facts, the

issue of whether a risk was open and obvious may be decided by the court as a matter of

law. Anderson v. Hedstrom Corp. (S.D.N.Y.1999), 76 F.Supp.2d 422,441; Velta v. Hyatt

Corp. (S.D. MI 2001), 166 F.Supp.2d 1193, 1198; see, also, Parsons v. Lawson Co.

(1989), 57 Ohio App.3d 49, 566 N.E.2d 698. However, where reasonable minds could

differ with respect to whether a danger is open and obvious, the obviousness of the risk is

an issue for the jury to determine. Carpenter v. Marc Glassman, Inc. (1997), 124 Ohio

App.3d 236, 240, 705 N.E.2d 1281; Henry v. DollarGeneral Store, GreeneApp. No.2002-

CA-47, 2003-Ohio-206; Bumgarnerv. Wal-MartStores, Inc., Miami App. No.2002-CA-11,

2002-Ohio-6856.

{135} "As stated in Henry, supra: 'We agree that the existence of a duty is a

question of law for the court to decide. Mussivand v. David (1989), 45 Ohio St.3d 314,

318, 544 N.E.2d 265. As a result, whether a business owner owes a duty of care to

protect customers against an open and obvious danger is for a court, not a jury, to

resolve. Whether a given hazard is open and obvious, however, may involve a genuine

issue of material fact, which a trier of fact must resolve."' Id. at ¶17-19. See, also,

Schmitt v. Duke Realty, LP, 10th Dist. No. 04AP-251, 2005-Ohio-4245, at ¶12-17.

{136} Thus, we may determine that the hazard was open and obvious as a matter

of law and that this issue was appropriately decided on summary judgment. However, if



we determine that genuine issues of material fact exist as to whether the hazard was

open and obvious, then we may find that the issue is a question of fact for the jury in

agreement with Klauss and Schmitt.

{137} Boston asserts that the trial court improperly construed the evidence against

her in granting A&B Sales summary judgment. Specifically, she claims that a question of

material fact exists as to whether the water on the floor inside the doorway was an open

and obvious hazard. She contends that her admission that the water was obvious did not

specify whether she was referring to the water outside the door in the parking lot or to the

water inside the door in the area that she fell. She also argues that the water in the

hallway was not observable because of the lighting conditions, which is essentially an

argument that the water was not open and obvious due to attendant circumstances.

Thus, we must first determine whether the hazard was open and obvious; and second

whether there is a genuine issue of material fact as to whether attendant circumstances

prevented discovery of the hazard.

{138} The trial court concluded that the hazard was open and obvious. It found

that Boston testified that she knew there was water on the floor after she went through

the service door, that she knew her feet and flip-flops were wet, and that she knew the

water was there and the water was obvious to her.

{139} Upon review of the record, Boston clearly testified that she saw cars being

washed as she pulled into the parking lot and saw water everywhere in the lot, including a

puddle in front of the door to the service area. However, she did not specifically testify

that she saw the water inside the door before she fell. She did testify that as she was

walking inside the service area, she knew that her feet were wet and that she had water

on the bottom of her sandals, but she had also testified that she had to walk through the

puddle of water in front of the service door. She also explained that, "as I was going

through the door there was water and I had slipped and fell." This testimony does not

specify if she saw the water inside the door before or after she fell.

{140} A&B Sales argues that Boston testified that she saw "obvious" water

"everywhere." However, she testified that she saw water everywhere as she was pulling
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into the parking lot, not when she was inside. Counsel asked her,'Now, there was no -

you know, the water was there and was obvious to you, correct?" and Boston replied,

"Right." This question followed an exchange regarding her fall inside the building, so one

could assume that she was referring to the water that caused her fall. However, Boston is

correct that neither she nor counsel specified the water to which this question referred.

Since we must view the evidence in the nonmovant's favor, Boston's testimony is

ambiguous as to whether she was actually aware of the water inside the door.

{141} Regardless of whether Boston actually saw the water inside the hallway

before she fell, the condition can still be open and obvious as a mafter of law if the hazard

was observable. Lydic, supra, at ¶10. "As to the problem of tracked-in water, ordinarily

there is no liability for slippery floors created by this condition. It is a condition created by

inclement weather and everyone should be aware of the conditions. Thus, Ohio courts

have held that stores and other places of business are generally not liable for injuries

suffered by a patron who falls on water tracked into the premises by other patrons. Boles

v. Montgomery Ward & Co. (1950), 153 Ohio St. 381; S.S. Kresge Co. v. Fader(1927),

116 Ohio St. 718; Rayburn v. J.C. Penney Outlet Store (1982), 3 Ohio App.3d 463."

Flowers v. Kroger Co. (June 29, 1988), 7th Dist. No. 87-C-26.

{142} For example, in Johnson v. Service Center Investment Trust, Inc. (Dec. 2,

1999), 8th Dist. No. 75256, the plaintiff slipped and fell on tracked-in rainwater after taking

two or three steps inside a mall. She testified that it had been raining for an hour prior to

her arrival at the mall, that she noticed her dress and coat were wet after falling, and she

concluded that the water was tracked in by other patrons. Id. at 2. The Eighth District

held that the defendant did not have a duty to remove the water or warn her of the

hazard, explaining that "the weather conditions as described by [the plaintiff] suggest that

as an invitee, she should have been aware or anticipated the presence of water on the

floor inside the mall because on a rainy day, one can expect to find water on the floor in

such heavily trafficked areas." Id. at 2-3.

{143} In Schmitt, supra, the plaintiff slipped and fell on an accumulation of

tracked-in water after taking 15 to 20 steps inside the building. It had rained earlier in the
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day before the plaintiff arrived at the building, and she observed puddles of water in the

parking lot surrounding the entrance. Id. at ¶2. The Tenth District held that a genuine

issue of material fact existed as to whether the hazard was open and obvious and

reversed the trial court's award of summary judgment. Id. at ¶19. However, the court

reasoned that "the mere fact that rain left the parking lot wet cannot make every puddle of

water in the building into an open and obvious hazard. Had the water in this case been

only a few steps inside the door of the building, we would agree with the trial court that

the water, as a matter of law, was an open and obvious hazard; reasonable minds could

not differ about whether someone entering the building should be charged with the

knowledge that the floor might be wet." Id. at ¶18 (emphasis added).

{144} Because Johnson and Schmitt concern tracked-in rainwater, they are

instructive here. The plaintiffs in those cases were aware of the weather conditions and

.in Schmitt, as in this case, the plaintiff admitted seeing puddles of water near the

entrance. Boston was aware that employees were washing vehicles in an area beside

the service entrance and that water was everywhere, including a puddle right in front of

the door. While there was no direct testimony that other patrons tracked this water into

the building, Boston herself testified that the bottom of her shoes were wet as she entered

the building. Further, there is no evidence that the water came from any source other

than the carwash water outside, and Boston does not claim that the water originated from

another source. However, the situation presented here is more akin to Johnson than to

Schmitt. Similar to the plaintiff in Johnson who fell after taking two or three steps, Boston

fell after taking three or four steps inside the building. As a person entering a building on

an inclement day could anticipate the presence of water on the floor inside the door, a

patron could similarly anticipate that water from a car wash accumulating in front of the

entrance could be tracked inside in the same way as rainwater. Thus, the water Boston

slipped upon was an open and obvious hazard. However, we must next determine

whether attendant circumstances prevented Boston from discovering the otherwise open

and obvious danger.

{145} Boston argues that the trial court improperly dismissed the eyewitness'
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affidavit. After summarizing the evidence from Boston's deposition, the trial court found

that:

{146} "The above-stated admissions of Plaintiff controvert the testimony

presented in the Affidavit of Plaintiffs independent witness, who, ratherthan testifying as

to the facts presented in Plaintiffs Deposition testimony, instead expressed her lay

opinion that there was no way for Plaintiff to know that the hallway on the other side of the

door was also covered with water. Obviously, Plaintiff saw the water and, perhaps, felt

the water on her feet since she was wearing flip-flops. Although Sharon Bohn claimed

that one couldn't see the water inside the entranceway until one actually stepped in it,

Plaintiff admitted that she saw the water and that she knew her flip-flops were wet, while

she was taking three or four steps into the service department entranceway immediately

preceding her fall. '* * Plaintiff has attempted to suggest that, though she knew of the

fact that the water was everywhere outside the door, she did not specifically know of the

water in the doorway. In support [sic] that position, Plaintiff has submitted the Affidavit of

an 'eye-witness' However, the introduction of the testimony contained in the Affidavit

contradicts Plaintiffs own Deposition testimony, wherein Plaintiff affirms her awareness of

the presence of water before and at the time of her fall and when she concludes that the

existence of the water was obvious."

{147} Because Boston's testimony regarding whether she actually saw the water

inside the door before she fell was ambiguous, Bohn's affidavit does not directly

contradict Boston's testimony. Bohn stated in her affidavit that because she and Boston

were going from bright light outside into a dim hallway, there was no way to see the water

inside until you stepped upon it. Boston did not testify regarding whether the light was

dim or whether the lighting contributed to her fall.

{148} This court has noted that lighting conditions can be an attendant

circumstance, explaining that "lack of lighting could dramaticaliy hinder a person's ability

to protect themselves against open and obvious dangers in a crosswalk or sidewalk."

Smith v. Gracon, 7th Dist. No. 05 MA 125, 2006-Ohio-886, at ¶16, 18. Here, the lighting

conditions create a genuine issue of material fact as to whether the water was open and
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obvious. Construing the affidavit most strongly in Boston's favor, the poor lighting could

hinder a person's ability to protect themselves against a puddle of water on the floor. If

Boston's eyes were adjusting to the bright sunlight, that may have prevented her from

observing the water, thereby significantly enhancing the danger of slipping and

contributing to her fall.

{1[49} This conclusion is supported by the decision in Louderback v. McDonald's

Restaurant, 4th Dist. No. 04CA2981, 2005-Ohio-3926, where the plaintiff slipped on water

immediately after stepping from the breezeway through a door into the main section of

the restaurant. The plaintiff explained that his eyes were adjusting to the brightness of

the sun and he could not see into the restaurant as he stepped inside. He further

explained that after he fell, he noticed an employee mopping the floor. Id. at ¶7. The

Fourth District reversed summary judgment, holding in part that genuine issues of

material fact existed regarding whether the condition was open and obvious. Id. at ¶22.

"Appellant testified in his deposition that he did not notice the wet condition of the floor

(immediately behind the entrance way door) before stepping onto it because his eyes

were adjusting from the brightness of the sun, which made it difficult to see indoors, and

because the wet floor was immediate upon entering the restaurant. Appellant had no

warning that the floor was wet and he did not have sufficient time to perceive any hazard.

if the factfinder believes the foregoing facts, then the hazard was not open and obvious."

Id. at ¶23.

{150} This case differs from Louderback in that the puddle outside the door gave

Boston some advance warning that there could be water tracked inside, and Boston

testified that she took three or four steps before falling rather than failing immediately

inside the door like the plaintiff in Louderback. However, the reasoning of the attendant

circumstance of poor lighting preventing a plaintiff from observing the hazard still applies.

Like Louderback, here Bohn's affidavit that her eyes had to adjust from daylight to the dim

light in the hallway is evidence that suggests that perhaps Boston's eyes were similarly

adjusting to the change in lighting, and as a result, was hindered from appreciating the

danger of the water. Thus, a question of fact exists as to whether the bright sunlight and



-14-

dim hallway distracted Boston from observing the hazard.

{151} Finally, A&B Sales argues that Boston had actual knowledge and familiarity

with its premises, which militates against any duty owed to her. This court has previously

recognized that "knowledge may be shown by prior usage." Zuzan v. Shutrump, .155

Ohio App.3d 589, 2003-Ohio-7285, 802 N.E.2d 683, at ¶12. A&B Sales claims that the

evidence establishes thaYBoston had actual knowledge of its premises because she had

been there several times before her fall. Boston did testify that she had been to the

service area of the dealership "maybe twice" in the year her fall occurred and she had

entered through the service door. However, she did not testify that employees were

washing vehicles during these prior visits nor did she testify the parking lot was wet.

Therefore, the record does not reveal whether Boston had knowledge of the premises in

the condition she encountered when she fell.

{152} In conclusion, Boston's assignment of error is meritorious. Boston's

testimony is ambiguous as to whether she actually saw the water before she fell.

Although Boston could have anticipated that water from a car wash that accumulated in a

puddle in front of an entrance could be tracked inside by other customers, the evidence of

poor lighting creates a genuine issue of material fact as to whether the hazard was open

and obvious. Accordingly, the judgment of the trial court is reversed and this case is

remanded for further proceedings.

Donofrio, J. e concurs.

Vukovich, J., concurs.

APPROVED:

JUDGE MARY DeGENARO.
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against Defendant is Sustained. Case is Dismissed with prejudice as to re-filing.

The Court specifically finds that Plaintiff has failed to establish the existence of of
material facts upon which reasonable minds may disagree in regard to the issue of
whether the water on the floor in the entrance way to Defendant's place of business
was an open and obvious condition easily observable by Plaintiff at the time of her

slip and fall.

The Court specifically finds, based upon the facts submitted, that irrespective of the
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