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MOTIQN TO DISMISS

Defendant-Appellee Leonard R. Janis, DPM, by and through counsel and pursuant {o
Rule 14.4 of the Supreme Court Practice Rules, respectfully requests that this Court dismiss the
appeél for lack of a final, appealable order. The trial court’s April 13, 2010 Decision and Entry
granting Dr. Janis’ motion for summary judgment was not a final appealable order as it left the
claims against eight other defendants still pending, and thus, pursuant to Section 3(B)(2), Article

IV of the Ohio Constitution, subject matter jurisdiction to hear this matter is lacking.

The grounds for this Motion are more fully set forth in the attached Memorandum in
Support.
Respectfully submitted,

LANE, ALTON & HORST LLC

Gregory D. Rankin (0022061) (counsel of record)
Ray S. Pantle (0082395)

Two Miranova Place, Suite 500

Columbus, Ohio 43215-7052
614-228-6885/614-228-0146 fax
grankin@]lanealton.com

rpantle@lanealton.com

Counsel for Defendant/Appeliee Leonard R. Janis,
DPM



MEMORANDUM IN SUPPORT

The complaint in this action was filed on December 9, 2009, which named Dr. Janis as
the only defendant. Dr. Janis answered and, on February 12, 2010, filed his motion for summary
judgment. On February 26, 2010, Appellants filed a motion for leave to file an amended
complaint which named OhioHealth Corporation d/b/a Grant Medical Center, William DeCarbo,
DPM, Carly Robbins, DPM, Karl Fulkert, DPM, Nicklaus Bechtol, DPM, Elizabeth Hewitt,
DPM, Nathan Penney, DPM, and Mark Krahe, DO. Exhibit A. On April 2, 2010, the trial court
granted Appellants’ motion for leave, deeming the amended complaint to have been filed on that
same date, Exhibit B. On April 13, 2010, the trial court granted Dr. Janis” motion for summary
judgment, dismissing the claims against him but acknowledging that the claims asserted against
the other named defendants remained pending. See Appellants’ Appendix 2-8. No further action
has been taken regarding these pending claims.

Section 3(B)(2), Article IV of the Ohio Constitution sfates that appellate courts have
jurisdiction only over judgments or final orders. VII Laser Sys., L.L.C. v. Shiloh Industries, Inc.,
119 Ohio St.3d 354, 2008-Ohio-3920, 894 N.E.2d 303, at ] 7. Tobea final, appealable order, a
judgment entry must meet the requirements of Ohio Revised Code Section 2505.02 and, if
applicable, Ohio Rule of Civil Procedure 54(B). Gen. Acc. Ins. Co. v. Ins. Co. of N. Am. (1989),
44 Ohio St.3d 17, 21, 540 N.E..2d 266. Although Rule 54(B) mandates that the order include the
language “there is no just reason for delay”, “the mere incantation of the required language does
not turn an otherwise non-final order into a final appealable order.” Noble v. Colwell (1989), 44
Ohio St.3d 92, 96, 540 N.E.2d 1381. The order must always fit into one of the categories of a
final order set forth .in Ohio Revised Code Section 2505.02. Id., citing General Electric Supply

Co. v. Warden Electric, Inc. (1988), 38 Ohio St.3d 378, 528 N.E.2d 195, syllabus,



Section 2505.02(B) lists seven orders that are final and appealable:

(1) An order that affects a substantial right in an action that in effect determines
the action and prevents a judgment;

(2) An order that affects a substantial right made in a special proceeding or upon
a summary application in an action after judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to which both of the
following apply:

(a) The order in effect determines the action with respect to the provisional
remedy and prevents a judgment in the action in favor of the appealing party with
respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or effective remedy
by an appeal following final judgment as to all proceedings, issues, claims, and
parties in the action.

(5) An order that determines that an action may or may not be maintained as a
class action;

(6) An order determining the constitutionality of any changes to the Revised
Code made by Am. Sub. S.B. 281 of the 124th general assembly, including the
# amendment of sections 1751.67, 2117.06, 2305.11, 2305.15, 2305.234, 2317.02,
2317.54, 2323.56, 2711.21, 2711.22, 2711.23, 2711.24, 2743.02, 2743.43,
- 2919.16, 3923.63, 3923.64, 4705.15, and 51 11.018, and the enactment of
sections 2305.113, 2323.41, 2323.43, and 2323.55 of the Revised Code or any
changes made by Sub. S.B. 80 of the 125th general assembly, including the
amendment of sections 2125.02, 2305.10, 2305.131, 2315.18, 2315.19, and
2315.21 of the Revised Code;

(7) An order in an appropriation proceeding that may be appealed pursuant to
division (B)(3) of section 163.09 of the Revised Code.”

O.R.C. § 2505.02(B)(1)-(7).
This case is a straightforward civil action, not a special proceeding. See Noble, 44 Ohio
St.3d 92, 94, 540 N.E.2d 1381. Nor does it involve an order satisfying the requirements of

Subsections (B)(3)-(7) of the statute. Thus, we must determine whether the trial court’s decision



granting summary judgment in favor of Dr. Janis was one that “affect[s] a substantial right and in
effect determine(s] an action and prevent[s] a judgment.” O.R.C. § 2505.02(B)(1).

“For an order to determine the action and prevent a judgment for the party appealing, it
must dispose of the whole merits of the cause or some separate and distinct branch thereof and
leave nothing for the determination of the court.” State ex rel. Downs v. FPanioto, 107 Ohio St.3d
347, 2006-Ohio-8, 839 N.E.2d 911, at 9120, quoting Hamilton Cty. Bd. of Mental Retardation &
Developmental Disabilities v. Professionals Guild of Ohio (1989), 46 Ohio St.3d 147, 153, 545
N.E.2d 1260. Conversely, “[a] judgment that leaves issues unresolved and contemplates that
further action must be taken is not a final appealable order.” Id. at ¥ 23, quoting State ex rel.
Keith v. McMonagle, 103 Ohio St.3d 430, 2004-0Ohio-5580, 816 N.E.2d 597, at 9 4. An order
which affects a substantial right has been perceived to be one which, if not immediately
appealable, would foreclose appropriate relief in the future. Bell v. M. Sinai Med. Ctr. (1993),
67 Ohio St.3d 60, 63, 616 N.E.2d 181, citing Union Camp Corp. v. Whitman (1978), 54 Ohio
St.2d 159, 162, 375 N.E.2d 417.

The trial court’s decision granting Dr. Janis’ motion for summary judgment disposed of
claims asserted against one defendant. All of the claims against eight other defendants remain
pending. Remaining unresolved are the issues of whether the seven named physicians remaining
in the case breached the applicable standard of care and caused injury to Mr. Troyer as well as
the vicarious liability of ChioHealth Corporation d/b/a Grant Medical Center for the care and
treatment provided by Dr. Janis during Mr. Troyer’s admission at Grant Medical Center. The
dismissed claims against Dr. Janis are not separate and distinct, but are interconnected with the
claims against the other named defendants in that all claims arise from podiatric care and

treatment provided to Mr. Troyer.



Further action is needed in that the claims brought against the remaining eight
Defendants need to be litigated. Dr. Janis is not foreclosed from appropriate relief because he
has the opportunity to obtain judgment against one or more of the eight defendants, including a
judgment against OhioHealth Corporation for the care and treatment provided by Dr. Janis.
Morecover, Appellant would have the ability to appeal the dismissal of the claims against Dr.
Janis when the claims against all other Defendants have been adjudicated and resolved. Thus, a
refusal to hear the appeal now would not foreclose appropriate relief in the future, as Appellants
could take an appeal once a final judgment on all claims has been issued.

“[T]he entire concept of “final orders' is based upon the rati(;nale that the court making an
order which is not final is thereby retaining jurisdiction for further proceedings.” Noble, 44 Ohio
St.3d 92, 94, 540 N.E.2d 1381, quoting Lantsberry v. Tilley Lamp Co. (197 1), 27 Ohio St.2d
303, 306, 272 N.E.2d 127. The trial court in this case must retain jurisdiction for further
proceedings because the majority of the claims asserted in the amended complaint are pending
and must be adjudicated. The order being appealed does not meet the requirements of Ohio
Revised Code Section 2505.02(B). Subject matter jurisdiction to hear this appeal is lacking.
OH. Const. Section (B)(2), Article IV. Defendant Leonard R. Janis, DPM respectfully requests

that this Court dismiss the appeal for lack of a final, appealable order.
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Respectfully submitted,

LANE, ALTON & HORST L1.C

HNGN \,\D’ RAS—

Grég/og’Dé@ldﬂ!O'OBOﬁl) (counsel of record)
Ray S. Panile (

0082395)
Two Miranova Place, Suite 500
Columbus, Ohio 43215-7052
614-228-6885/614-228-0146 fax
grankin(@lanealton.com
rpantle@lanealton.com
Counsel for Defendant/Appellee Leonard R. Janis,
DPM :



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing MOTION TO

DISMISS OF DEFENDANT-APPELLEE LEONARD R. JANIS, DPM was served by

placing the same in the regular U.S. Mail, postage prepaid, on this Mday of January, 2012, to

the following:

Anne M. Valentine

Susie L. Hahn

Leeseberg & Valentine

175 South Third Street, PH
Columbus, Ohio 43215

Counsel for Plaintiffs-Appellants

Gregory W@(OOZZOM) (counsel of record)

Ray S. Pantle (0082395)
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

x DONALD P. TROYER, et al.,

Plainuffs, : CaseNo.09CV 12-18259
.Y, :
Judgc Besscy
LEONARD J, JANIS, D.P.M., : e e
: =“;“""‘":‘;—-:i .;i s r - :'f?

Defendant.

PLAINTIFFS' MOTION FOR LEAVE TO AMEND COMPLAINT

Plaintiffs respectfully seck lcave of Court to amend the Complaint so that necessary and -
| essential partics can be added in the instant action. Specifically, Plaintiffs seek leave 10 join as
defendants: OhioHealth Corporation dba Grant Medical Center, William DcCarbo, D.P.M.,
Carly Robbins, D.P.M., Karl Fulkert. D.P.M.. Nicklaus Bechtol, D.P.M., Elizabeth Hewitt,
D.P.M., Nathan Penneyv, D.P.M., and Mark Krahe, D.0. A Memorandum in Support and the

proposed amended Complains are attached hereto.

. T o
Respectfully Submitted, - = =
v . O
NN R g ol
Anne M. Valentine (0028286) & T Emh
Susie L. Hahn (0070191) ¢~ § 2B 9550
LEESEBERG & VALENTINE Son 29
175 S. Third Street, Penthouse One 1 e S
Columbus, Ohio 43215 2 F Ta.

Tel: 614/221-2223
Fax: 614/221-3106

Email; avalentine@lcesebergvalentine.com
shahn@leescbergvalentinc.com

Attorneys for Plaintiffs

@ - EXHIBIT
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MEMORANDUM IN SUPPORT

Plainti{fs brought the instant cause of action alleging that Plaintiff’ Donald Troycr was
injurcd as a direct und proximate result of negligent mcdicai care and treatment provided by
Defendam Janis. PlaintifTs were feprcscnled by former counsel at the time of the filing of the
complaint. Afer Plaintills" current counsel revicwed all of the medical records and assumed
representation ol them on January 22, 2010, the determination was made that additional parties
had 10 be named in the suit. Thercfore, Plaintiffs scck leave to amend so that they may add
OhioHecalth Corporation dba Grant Medical Center, William DcCarbo, D.P.M.. Carly Robbins,
D.P.M,, Karl Fulkeni, D.P.M., Nicklaus Bechtol. D.P.M., Elizabeth Hewitt, D.P.M., Nathan
Penney, D.P.M., and Mark Krahe, D.O. as additional parties.

! Under Civil Rule [5(A), leave to amend shall be freely given when justice so requires.

This principle is broadly affirmed in numcrous Ohic Supreme Count decisions. Sce, e.g.,

" Peterson v. Teodosio (1973), 34 Ohio S1.24 161, 175.

As slated above, Plaintiffs’ counscl - who only rccently became involved in this action —
dclermined that there were additional incidences of negligent care and additional individuals who
said negligeni care. The statuic of limitations as to these providers have noi
cxpired yet. Rather than file a scparate suit against these proposed parties, and then seck
consolidation, judicial cconomy favors simply adding them as parly-defendants to the pending
litigation. Finally, the complaint was recently filed and no discovery has yet occurred, therefore,

there will be no prejudice 1o Defendant Janis or the parties to be joined.

2

Law OFFIcEs OF LEseBers; & VALENTING Cowuvaus, Omio
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For the foregoing rcasons, Plaintifl’ requests leave from this Court to amend the
Complaint to add OhioHealth Corporation dba Grant Mcdical Center, William DeCarbo, D.P.M.,
Carly Robbins, D.P.M., Karl Fulkert, D.P.M., Nicklaus Bechiol, D.P.M., Elizabeth Hewitt,

D.P.M., Nathan Penney, D.P.M., and Mark Krahe, D.O.

Respectfully Submitted.

NV~

Annc M. Valentine (0028286)

Susic L. Hahn (0070191)

LEESEBERG & VALENTINE

175 S. Third Street, Penthouse Onc

Columbus, Ohio 43215

Tel: 614/221-2223

Fax: 614/221-3106

Email: avalentine@leesebergvalentine.com
shahn(@leescbergvalentinc.com

Attorneys for Plaintiffs

|
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CERTIFICATE OF SERVICE

I hereby certify thal a true copy of the foregoing document has been served upon the

following by regular U.S. Mail, postage prepaid, this s day of February, 2010.

Gregory D. Rankin, Esq.

Ray S. Pantle, Esq.

Lanc, Alton & Horst, LLC
Two Miranova Place, Suite 500
Columbus, OH 43215-7052

VAU

Anne M. Valentine

4
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IN TIHE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHI10O

DONALD P. TROYER
524 E. Church Street
Urbana, Ohio 43078

and

TAMARA TROYER

524 E. Church Street . CaseNo.: 09-CVA-12-18259
Urbana, Ohio 43078 :
Plaintiffs,
Vs, Judge J. Bessey

LEONARD J. JANIS, D.P.M.
dba Totul Foot and Ankle of OChio
513] Beacon Hill Road, Ste. 360
Columbus, Ohio 43228

and
[ OHIOHEALTH CORPORATION dba

- GRANT MEDICAL CENTER
¢/o Frank T. Pandora (Statutory Agent)

180 E. Broad Street, 34" Floor : Jury Demand Endorsed Hereon
| Columbus, Ohio 43215 :
" and

WILLIAM DECARBO, D.P.M.
300 Polaris Parkway, Ste. 2000
Wesicrville, Ohio 43082

and

CARLY ROBBINS, D.P.M.
3663 Ridue Mill Drive
Hilliard, Ohio 43026

and

Law OFFICES OF LEESERERC & VALENTINE Corumaus, Omo
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KARL FULKERT, D.P.M.
325 Westlield Road, Ste. B
Noblesville, Indiana 46060

and

NICKLAUS BECHTOIL., D.P.M.
8563 Refugec Road NW
Pickerington, Ohio 43215

and
ELIZABETH HEWITT, D.P.M.

6670 Perimeter Drive, Suite 240
Dublin, Ohio 43016

and

NATHAN PENNEY, D.P.M.
285 East State Strect Suite 670
Columbus, OH, 43215

and

MARK KRAHE, D.O.

6299 Solitairc Lane
Columbus, Ohio 43231

Defendants.

AMENDED COMPLAINT

Now come the Plaintiffs, by their atlorney, and for their complaint stute:

INTRODUCTION
1. Plaintiff Donald P. Troyer is an individual residing in Urbana, Champaign
- County, Ohio.
2. Plaintiff Tamara Troyer is an individual residing in Urbana, Champaign County,

Ohio and the spouse of Plaintiff Donald Troyer.

i

Law Orrices OF LEESEBERG & VALENTING Cowrmmis, Omo
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3 Defendant Leonard ). Janis, D.P.M. (“Defendant Janis") is a medical doctor
specializing in the care of foot and anklc conditions for adults and children and practicing under
the name of “Total Foot and Ankle of Ohio”, in Franklin County, Ohio.

4, Defendant OhioHeuith Corporation dba Gramt Medical Center, located in
Columbus, Franklin County, Ohio. provides treutment, by and through its actual and ostensible
agenis ahd cmployces, to those in need of medical care.

5. Defendant William DeCarbo, D.P.M., (“Defendant DeCarbe™) with offices in
Columbus, Franklin County, Ohio. is duly licensed to practicc podiatric medicine by and in the
Statc of Ohio. Defendant DeCuarbo provides treatment for consideration to those in necd of
padiatric care.

6. Defendant Carly Robbins, D.P.M., (*Defcndant Robbins™) with offices in
Columbus, Franklin County, Ohio, is duly licensed (o practice podiatric medicine by and in the
Statc of Ohio. Defendant Robbins provides treatment for consideration to those in need of
podiatric carc. |

7. At all relevant times, Defendant Karl Fulkert, D.P.M., (“Defendant Fulkent™) was

provides trecatment for consideration to those in need of podiatric care.

8. Defendant Nicklaus Bechtol, D.P.M., (“Decfendant Bechtol™) with offices in
Franklin County, Ohio, is duly licensed to pructice podiatric medicine by and in the State of
Ohio. Defendant Bechtol provides trcatment for consideration to those in need of podiatric care.

9. Decfendant Elizabeth Hewity, D.P.M., (*Defendant Hewitt™) with offices in

Franklin County, Ohio. is duly licensed to practice podiatric medicine by and in the State of

Ohio. Defendant Howitt provides treatment for consideration to those in need of podiatric care.

Law OrFIcEs 0F LEESERERG & VALENTINE Coweveus, Ono
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|

10.  Defendant Nathan Penney, D.P.M., (*Defendant Penney”) with offices in
Columbus, Franklin County, Ohio, is duly licensed fo practice podiatric mcd_iciﬁe by and in the
State of Ohio. Defendant Penney provides treatment for consideration to those in need of
podiatric care.

11.  Defendant Mark Krahe, D.O., (“Defendant Krahe™) with offices in Franklin
County, Ohio, is duly licensed to practice medicine by and in the State of Ohio. Defendam
Krahe provides treatment {or consideration o those in need of medical care.

12.  On Septcmber 5, 2008 pursuant to §2305.11.3 O.R.C. Defendant Janis was
advised that Plaintiffs were considering bringing an action for medical malpractice.

13.  An Affidavit of Merit is attached hereto as Exhibit 1, und incorporated herein as
contemplated by Civ. R. HXC)(2).

14.  Concurrently with the filing of this Complaint, Plaintiffs have filed a Motion to

Extend Period of Time to File Affidavit of Merit pursuant to Ohio Civil Rule 10. A copy of the

motion is attached hercto as Exhibit 2.

CLAIM FOR RELIEF OF PLAINTIFF DONALD 'TROVER AGAINST DEFENDAN

Count It Negligenee

15.  Defendants, individually or by and through agents or employces, were
professionally negligent and fell below the accepted siandards of medical carc in that they failed
to excreise the degree of care required of reasonably skiflful and prudent physicians, podiatrists,
specialists, and/or other health care professionals under similar circumstances.

16.  As a dircct and proximate result of Defendants’ neglipence as stated above,
Plaintiff Donald Troyer has suffercd severe and permanent injurics, inter alia, multiple surgerics,

infection, and amputation of his right fool. Said injuries have caused Plaintifl pain and suffering

Law OrricEs oF LEEsSEBERG & VALENTINE Coruvpuy, Ownio
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and mental anguish, and will continue to do so in the future due to the permanent nature of his
injuries.

17.  Asa further dircct and proximate result of the negligence of Defendants, Plaintiff

has incurred hospital, medical, and other related expenses, and will continue to incur same in the
future due to the permanent naturc of his injurics.
Count JI: Informed Consent

18.  Defendants failed 1o fuslly inform Plaintiff Donald Troyer of the risks inherent in
the management und treatment plan pursucd by Defendants and/or failed 10 advise him of
accepled medical treatment alternatives and, therefore, failed to obtain his informed consent.

19.  Had Plaintifl been fully and properly informed of the risks inherent in the
‘management and treatment plan pursucd by Defendants and/or advised by Defendants of
aecepied medical treatment alternatives, he would not have consented to the management and
treatment plans pursued by Defendants.

20,  Asadirect and proximate result of the failurc of Defendants to obtain informed

consent, Plaintiff sustained injury due (o the risks inhercnt in Defendants™ management and

treatment plans.

21.  Plaintiff Tamara Troyer statcs that she is the wife of Plaintiff Donald Troyer.
22.  Asa direct and proximate result of the negligence of Defendants as set forth

above. Plainti{f Tamara Troyer has lost the scrvices. socicty, companionship, comfort, sexual

relations, love, and solace of Plaintifl Donald Troyer, and will continue 1o lose same in the future

due to the permancnt nature of his injurics.

U Law OFFICES or LEESEBERG & VALENTINE Carvmpuis, Oxio
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WHEREFORE, Plainiffs individually demand judgment against Defendants, jointly and
severally, in an amount in excess ol $25,000.00. plus interest. the costs of this action and any

other relief this Court deems just and equitable.

Respectfully submitted,

" Afine M. Valentine (0028286)

Leeseberg & Valentine

175 South Third Strcet, PH-1

Columbus, Ohio 43215

(614) 22i{-2223 - telephone

{614) 221-3106 — fax

email: avalentine{@lecsebergvalentine.com
Atlorney for Plaintiffs

JURY DEMAND

Plaintifls hereby respecifully demand a jury of cight as to all issues contained hercin.

—
o

Law OFnces or LEESESERG & VALENTINE Corrmpus, OHo
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- CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing document has been served upon the

following by regular U.S. Mail, postage prepaid, this_2(s" day of February, 2010.

Gregory D. Rankin, Esq.

Ray S. Pantle, Esq.

Lane, Alton & Horst, LI.C
Two Miranova Place, Suite S00
Columbus, Ol4 43215-7052

Mo —

Anmne M, Valentine

Law OFFices oF Lueseainre & VALENTINE Corevaes, Ouo
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO
DONALD P. TROYER, et al.,

Plaintills. Casc No. 09 CV 12-18259
V. M
:  Judge Bessey
LEONARD J. JANIS, D.P.M., :
Defendant.

ENTRY

Upon PlaintifTs* Motion and for good cause shown, Plaintiffs are hereby granted leave 1o

amend their Complaint to add OhioHealth Corporation dba Grant Medical Center, William
DcCarbo, D.P.M., Carly Robbins, D.P.M., Karl Fulkert, D.P.M., Nicklaus Bechtol, D.P.M.,
Elizabeth Hewilt. D.P.M., Nathan Penney. D.P.M., and Mark Krahe, D.O. The Amended

Complaint is attached as Exhibit 1 to this Order. and it shall be deemed filed with the Court with
the filing of this Order.
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Submitted by;

NE

175 S. Third Street, Pemhousc One
Columbus, Ohio 43213

Tel: 614/22]1-2223

Fax: 614/221-3106

Email: avalentinc{@leesebergvalentine.com
Autorney for PlaintifTs
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