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STATEMENT OF THE CASE AND FACTS

During November and December of 1988, Sandra Griffin, Carl Steven Lewis, and James
Steurer Jr. plotted to rob and kill James Steurer Sr. On January 4, 1989, while Appellee packed the
victim’s collection of firearms and searched his house for cash, Carl Steven Lewis shot James

Steurer Sr. in the head, killing him. See State v. Griffin (1992), 73 Ohio App.3d 546 for these facts.

The Coshocton County Grand Jury indicted Appellee for complicity (R.C. 2923.03) to
commit aggravated murder, R.C. 2929.04(A), with an accompanying specification pursuant to R.C.
2929.04(A)(7), that the murder was committed during the course of an aggravated robbery;
aggr_avated robbery, 2911.01; unlawful possession of dangerous ordnance, 2923, 17; and grand
theft, 2913.02(A)(1). The indictment also contained firearm specifications (R.C. 2929.71), to the

charges of aggravated murder and aggravated robbery.

To render imposition of the death penalty impossible, Appellee waived her right to a jury
trial and the partics agreed that a single judge would conduct a bench trial. (Tr. dated 11-1-1989, p.

92-101.)

After a complete bench trial, the judge found Appeliee guilty of all charges, and
specifications, (Tr. Vol VI, p. 1110-1112.) On December 21, 1989, the court filed an entry of
cbnviction recording “[tThe court finds the defendant guilty...” on all charges and the death penalty
specification. (Appendix, p. 21-22.) On January 29, 1990, the court filed a sentencing entry,
imposing a sentence of life with parole eligibility in thirty years on the aggravated murder charge; a
consecutive three-year term on the firearm specification; a concurrent 10 to 25 year term for

aggravated robbery; and a three year term on the firearm specification attached to the aggravated
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robbery, to be served only if the sentence for the firearm specification attached to the aggravated

murder charge subsequently be negated. (Appendix p., 17-20.)

The Coshocton County Court of Appeals affirmed in State v. Griffin (1992), 73 Ohio App.

3d.546 . This court dismissed the appeal in State v. Griffin (1992), 64 Ohio St.3d 1428,

Appelle'e filed a federal petition for a writ of habeas corpus, which was denied on September
30, 1998. In May 1999, Appellee filed an application to reopen her appeal pursuant o State v.
Murnahan, (1992), 63 Ohio St.3d 60. The trial court denied that application on May 24, 1999 and

this court affirmed.

On August 4, 2009, Appellee filed a motion for a final appealable order, relying on State v.
Baker 119 Ohio St.3d 197, 2008-Ohio-3330." The trial court journalized a “judgment on sentencing

entry” on August 27, 2009, Appellee filed a notice of appeal.

On September 24, 2009, Appeliant filed & motion to dismiss. The State observed that
Appellee had raised the “single judge” issue in her appeal in 1992 and in her application to reopen

in 1999. The State asserted the new appeal was barred by the doctrine of res judicata.

On July 27, 2010, in a 2-1 opinion, the Coshocton County Court of Appeals vacated
Appellee’s conviction, because of the single judge issue, and remanded the case for proceedings
consistent with the opinion. On August 13, 2010, appellant filed a notice of appeal and a motion for
stay in this court. On December 9, 2010, this court summarily vacated and remanded "for
application of State v. Ketterer, 126 Ohio St.3d 448, 2010-Ohio-3831, 935 N.E.2d 9." On April 1,

2011, the Coshocton County Court of Appeals reinstated its reversal.



Appellant filed a memorandum in support of jurisdiction to this court on May 13, 2011.
This court on Septernber 21, 2011 accepted jurisdiction and held the case for disposition of State v.
Lester, 130 Ohio St. 3d 303, 2011-Ohio-5204, which this court decided on October 13,2011, On

November 30, 2011, this court vacated the stay and ordered briefing.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law I: Res Judicata precludes a litigant from using a resentencing entry

issued pursuant to State v. Baker , 119 Ohio St.3d 197, 2008-Ohio-3330 to relitigate an issue

when that defendant has already litigated the same issue on direct appeal.

Despite this court's remanding the instant case "for application of State v.
Ketterer*** "the Coshocton County Court of Appeals held State v. Ketterer, 126 Ohio St.3d 448,
20:10~Ohi0-3 831 inapplicable because the court changed its mind about whether the two
documents filed in December, 1989 and January, 1990 under R.C. 2929.03 constituted a final

appealable order under State v. Baker 119 Ohio St.3d 197, 2008-Ohio-3330 .

In State v. Griffin No. 09CA21, 2010 Ohio 3517, vacated and remanded 2010-Ohio-
5948, at paragraph 14 on page 4 of the lower court’s opinion, the court said the following:
“From our review of the trial court’s judgment entries, we find a judgment entry of conviction
filed on December 21, 1989 wherein the trial court announced its verdicts, and a separate
sentencing entry filed on January 29, 1990 wherein the trial court imposed the sentence. If we
were permitted to read the two judgment entries in pari materia, there would be no Baker

argument. Unfortunately, this is not the law.”



Upon remand, however, the appellate court held that the single judge procedure removed
the case from the ambit of R.C. 2929.03. In other words, the court reached the same conclusion
that it had in 1992., to wit: that the instant case was no longer a capital case. The court said the
entries failed to satisfy Baker because "there was no need for a separate opinion pursuant to
R.C. 2929.03(F) because the procedures of R.C. 2929.03(D) wére not utilized." opinion, p. 5.
The implicit holding of State v. Parker 95 Ohio St.3d 524, 2002-Ohio-2833, however, is that a
case in which an indictment contains death penalty specifications remains a capital case.
Having found that the original entries failed to const‘ituté a final appealable order, the appellate
court held that the 1992 appeal in the case sub judice was a nullity and that the defendant was

entitled to the advantage of Stafte v. Parker 95 Ohio St.3d 524, 2002-Ohio-2833.

The Coshocton County Court of Appeals seems not to have even considered that, unless
res judicata prohibits relitigating issues actually litigated in cases such as the instant case, and if
the appellate court were correct that the two documents in the instant case were insufficient to
result in a valid appeal in 1992, then the decision in State v. Parker would probably also be

invalid.

Appellant feels confident that the original entries in State v. Parker also failed to weigh
aggravating circumstances against mitigating factors. As the purpose of the single judge
procedure was to avoid even the possibility of the death penalty, it would have been pointless for

the single judge to have engaged in the weighing process.

Unless the doctrine of res judicata applies to issues actually litigated, even if there be

error in the order appealed from, Parker would not be settled law. Unless res judicata applies to



issues actually litigated, no post conviction petition litigated before State v. Mapson (1982) 1
Ohio St.3d 217 is final. Unless the doctrine of res judicata' applies to issues th.at were litigated or
that could have been litigated, the defendants. in Pratts v. Hurley, 102 Ohio St. 3d 81, 2004-
Ohio-1980 and State ex rel Rash v. Jdckson 102 Ohio St. 3d 145, 2004 Ohio 2053 would, even
t_oday, be entitled to new tﬁals. In both cases, this court held that a Parker error rendered a
judgment not void but voidable and that neither defendant could use collateral relief to obtain

successive appeals.

Before this court decided State v. Parker 95 Ohio St.3d 524, 2002-Ohio-2833, it was
common practice for capital defendants to avoid the death penalty by waiving juries and
appearing before a single judge. Unlike the instant case, in which the defendant entered a not
guilty plea and went to trial before a single judge, most capital defendants who chose single

‘judges entered guilty_pleés. Also unlike the instant case, in which Appellee fully litigated the
single judge issue on direct appeal in 1992 and in a Murnahan motion in 1999, most of those

defendants did not appeal the single judge procedure.

This court has been reluctant to undermine the finality of judgments, unless justice
required it, as in cases in which courts omitted a term of post release control from the sentencing
entry. This court held that a defendant had a right to a second appeal on the issue of post release

control only. State v. Bezak 114 Ohio St.3d 94, 2007-Ohio-3250.

This court in State v. Fischer, 128 Ohio $t.3d.92, 2010 Ohio 6238, eschews the

argument that defendants who have fully litigated convictions on appeal may obtain new



appeals due to Baker errors. On page 14 of that opinion, para.38, the court calls that argument

"creative,” before rejecting it.

The question the court accepted in Fischer is "whether a direct appeal from a
resentencing ordered pursuant to Sfafe v. Bezak is a first appeal as of right.” Id. Para 5. The
court holds it is not. An appeal from a resentencing necessitated by a court's omitting a sentence
of post release control is limited to issues about the post release control; issues already litigated

remain barred by the doctrine of res judicata.

Fischer "is limited to a discrete vein of cases: those in which a court does not properly
impose a statutorily mandated period of post release control.” Id at para 32, p. 12. The
Coshocton County Court of Appeals majority relied on that limitation to ignore the other things
in Fischer that this court said about res judicata. The dissent in both recent Griffin cases said

that appellee's recent appeals should be barred by the doctrine of res judicata.

In the instant case, Appellee actually litigated, in 1992, the exact issue that she won
reversal on in 2010 and again in 2011, Finality matters. Even when a change in the law would
have benefitted a defendant at trial or on appeal, if all appeals have been pursued and decided

against the defendant, the defendant is unentitled to the benefit of the new law.

In the instant case, the old law benefitted Appeliee. The single judge procedure
precluded even the possibility of the death penalty. Under the facts of the instant case, the death
penalty was a real possibility. This defendant was not a getaway driver with a bad boyfriend. She
planned the murder for months, spent the night before the murder in the victim’s bed, and

gathered the victim’s gun collection and cash while her accomplice shot the victim in the head.
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N As this court said in State v. Lester, 130 Ohio St. 3d 303, 2011-Ohio-5204, appellate
courts have misunderstood its opinion in Baker. In both Fischer and Lester, this court said that
Baker has nothing to do with whether entries are void or voidable. This court in State v. Lester
held that an entry filed for the sole purpose of complying with Crim. R.. 32 (C) failed to provide

new appellate rights. The doctrine of res judicata should still apply.

Proposition of Law No. 1I: In cases in which R.C. 2929.03(F) requires the court or panel to

file a sentencing opinion, a final, appealable order consists of both the sentencing opinion filed
pursuant to R.C. 2929.03(F) and the judgment of conviction filed pursuant to Crim. R. 32 (C).

State v. Ketterer, 126 Ohio St.3d 448, 2010-Ohio-3831, applied.

Appellee respectfully submits that the appellate court below, by applying only parts of
R.C 2929.03, is missing the point of State v. Parker, to wit: If an indictment contains death

penalty specifications, it is a capital indictment.

In State v. Parker 95 Ohio St.3d 524, 2002 Ohio 2833 (2002), this court accepted the
Cuyahoga County case of State v. Parker in which the appellate court had held that a single
judge lacked jurisdiction to accept a guilty plea in a capital case even if the state agreed to forgo
the death penalty. Among the three cases that were in conflict with the Cuyahoga appellate case

was State v. Griffin (1992), 73 Ohio App. 3d 546.

As in the instant case, there would have been no reason for the entries in Parker 10
comply with all requirements of R.C. 2929.03, as there would have been no need for the single

judge to determine whether the aggravating circumstances outweighed the mitigating factors..



The court below held that the three judge requirement of the capital murder statute
applies, but that the two document rule of State v. Ketterer does not apply because there would

be no weighing of aggravated circumstances against mitigating factors.

Appellee will argue that Ketterer does not apply because the two documents filed in
cases in which defendants availed themselves of the one-judge-rule were not perfect. 1f this be
true, then every defendant who convinced trial courts to use the one-judge-rule to avoid all

chance of the death penalty would be entitled not only to a new appeal but also to a new trial.

This court in State v. Lester 130 Ohio St. 3d 303, 15, 2011-Ohio-5204 said that the
purpose of Crim. R. 32(C ) is to ensure that a defendant is on notice concerning when a final
judgment has been entered and the appellate time begins to run. Appellee obviously had that
ﬁotice as she immediately appealed her conviction, including the thrée-judge issue on which the

court below reversed in the instant case.

Although a defendant is entitled to an entry showing the manner of conviction, an entry
lacking that manner of conviction is still a final appealable order. State v. Lester 130 Ohio St. 3d
303, 2011-Ohio-5204. The court said in Lester than an entry filed for the sole purpose of
complying with Crim. R. 32 (C) failed to provide new appellate rights. Appellee has argued that
the prosecution waived the right to argue that the new entry failed to grant new appellate rights
because the prosecutor wrote the entry. However, a prosecutor cannot invest an appellate court
with jurisdiction. As a corrected entry filed pursuant to Stafe v. Baker, grants no new appellate

rights, a prosecutor cannot create those rights.



There is a difference between a sentenqing opinion that contains errors and a sentencing
opinion that fails to impose part of a sentence. This court has said that post release control is part
of the sentence. A comparable issue with a sentencing entry under R.C. 2929.03 might be if the
court sentenced a d_efend_ant to life,_but left out the period after which the defendant would be
eligible for parole. This court in Fischer recognized at para 39 the irony that would prevent a
reviewing court from correcting sentencing errors if every sentencing entry that was contrary to
law failed to be a final order subject to review. Most important, for this case, if the lower court
were correct, the original entry in Parker would suffer the same error, rendering the order
appealed from in Parker non-appealable and the decision, under the Coshocton court’s

reasoning, invalid.

This court’s decision in State v. Baker did not change State v. Parker. This court in
Lester clariﬁed Baker to distinguish between substantive requirements and requirements of the
rule alone. Courts determine their own jurisdiction. As the county appellate court, this court,
and the federal courts all affirmed this case ten years before this court decided the three judge
rule in Parker, the appellate court was wrong to determine that it and this court did not have

jurisdiction after all, over twenty ycars after appellee's conviction became final.



CONCLUSION

The appellate court's opinion is circuitous and inconsistent with State v. Lester, State v.
Fischer, and State v. Ketterer. Thé consequences of the decision, if allpwed to stand, will be
enormous. Under the Coshocton County Court's reasoning, every person who benefitted from
the single judge procedure to avoid the death penalty is entitled to a second appeal and a new
trial. As some courts will no doubt disagree with the Coshocton County Court's declining to

apply res judicata, this court will eventually face motions to certify conflicts.

This court twice rejected appellee's invitation to grant her the benefit of State v. Parker.
Nothing makes her any more deserving of that benefit today. The State of Ohio respectfully
requests that this court vacate and remand with instructions to either dismiss the appeal because
an entry issued to satisfy Crim. R. 32(C) fails to give new appellate rights, or to hold that the
defendant is barred by the doctrine of res judicata from re-litigating the issue of the three-judge-

panel.

Respectfully submitted,

Jason Given

COUNSEL FOR APPELLANT, STATE OF OHIO
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Proof of Service

I certify that a copy of this Merit Brief was sent by ordinary U.S. mail to counsel
for Appel!ee Stephen Hardwick, Assistant State Public Defender, 250 East Broad Street, Suite
1400, Columbus, Ohio 43215 on this day January 23, 2012.

Jason Given

COUNSEL FOR APPELLANT,

STATE OF OHIO
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{1} On February 27, 1689, the Coshocton County Grand Jury indicted Sandra
Griffin on several counts, including one count of aggravated murder with death and
firearm specifications in violation of R.C. 2903.01{A), R.C. 2028.04{AX7), and R.C.
2841.141,

{92} On November 1, 1985, Ms. Griffin waived her right fo a spesdy tiad and
her night 1o be fried by a three-judge pane!l or a jury. The stale agreed not to pursus the
death penalty, but did not dismiss the death specification.

{13} A lriai before a single judge commenced on Decamber 7, 1988, The trial
court found Ms. Griffin guilty of all counts except two. By judgment entry on seniencing
filed January 28, 1990, the trial court sentenced Ms. Griffin to an aggregate term of life
imprisanment with parole eligibility after thisty vears, and ordered her to serve three
years actual incarceration on the firearm specification, to be served consecutively.

{4} This court affirmed the conviction. Seg, Sfate v. Griffin (1992}, 73 Ohio
App.3d 540, further appeal dismissed (1992), 64 Ohic St.3d 1428,

{115} On August 4, 20069, Ms. Griffin filed a motion for a final appealable order

the frial court filed a new judgment enfry on sentencing, once again sentencing Ms.
Griffin to life imprisonment with parole eligibiiity after thirty years plus the three years for
the firaarm specification.

{96} Ms. Giiffin filed an appeal, chailenging the fact that a single judge heard
her capital trial and sentencing hearing. This courl, after lengthy analysis on several

issues, including the application of Baker, R.C. 2928.03(F), prior direct appeal, non-final

A5
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10:39:14a.m.  04-04-2011
Coshocion County, Case No. 09-CA-21

orders, and finality of judgments, reversed and remanded the case for new trial. State
v. Griffin, Coshocton App. No. 08CAZ1, 2010-Ohio-3517.

{177  The stale of Ohio filed an appeal with the Supreme Court of Ohic. On
December 9, 2010, the Supreme Court of Ohio entered the foliowing decision:

{§i8} "Tne judgment of the courl of appeals is vacated, and the couse is
remandsd 1o the court of appeals for application of Staz'e"yi Ketierer, 126 Ohio 51.3d

R

448, 2010-Ohie-3831, 9356 N.E.2d 9.7 State v. Griffin, 127 Ghio SL3d 266, 2010-Chio-
5648, 2.

{19} This matter is now before this court for determination in light of the
Supreme Court of Ohio’s remand.

{§10} In Ketterer at 17, the Supreme Court of Chio specifically found, in
aggravated murder cases, R.C. 2928.03(F) determines the nature of "a final appealable

order”:

{§11} "We distinguish the present cage from Baker and agree with the state that
a 2 et

in aggravated-murder cases subject o RC. 2929.6&%{?), the final, appealable order
gment entry and the sentencing opinion. Because
R.C. 25929.03(F} requires the court to file a sentencing opinion, Baker does not controf
this case, because Baker addressed only noncapital criminal cases, in which a
judgment of conviction zlone constitutes a final, appealable order. R.C. 2025.03(F)
requires that a separate sentencing opinion be filed in addition to the judgment of
conviction, and the statute specifies that the courfs judgment is not final until the
sentencing opinion has been filed. Capial cases, in »fghésh an R.C. 292803{F)

#y

sanfencing opinion is necessary, are clear exceptions lo Baker 's 'one document ruls”

A-b

4/12



7406236520

11:36:21a.m. 04--05-2011
Coshocton County, Case No. 09-CA-21 4

{127 In Keflerer, the defendant pled guilty to aggravated murder and was
sentenced to death by & three-judge pansl. A sententing opinion pursuant to R.C.
2929.03(F) was filed. in the case sub judice, Ms. Griffin was tried and found guity of
aggravated murder by a single judge. Ms. Griffin had waived her right to & three-judgs
panel because the state had agreed not to pursue the death penalty, afthough the state
cid not dismiss the death specification. She was sentenced 1o life imprisonment with
parole eligibility after thirty vears.

{113} During the time of appeliant's case, R.C. 2829 .03(F) read as follows:

{114} ™* The court or panel, when it imposes life imprisonment under division
(D] of this section, shall state in a separate opinion s shécific findings of which of the
mitigating factors set forth in division (B} of saction 2926.04 of the Revised Code i
found to exist, what aggravating circumstances the offender was found guilty of
committing, and why it cav%d' not find that these aggravating circumstances were
sufficient to outweigh the mitigating factors, The court or pane! shall file the opinion

required to be prepared by this division with the clerk of the appropriate court of appeals

imposes sentence. The judgment in a case in which a sentencing hearing is held
pursuant to this section is not final untii the opinion is-filed™ ~

{116} R.C.2920.03(D)3), appiicable during appellant's case, staled the
following:

{1116} "Upon consideration of the relevant evidence raised at frial, the testimony,
other evidence, statemant of the offender, arguments of counssl, and, ¥ applicable, the

reports submitted fo the courl pursuant to division (D)1} of this section, i after

A-7
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recelving pursuant to division {D)(2) of this section the iral jury's recommendation that
the sentence of death be imposed, the court finds, by proof beyond a reascnable doubt,
or if the pane! of three judges unanimously finds, that the agﬁgraxfaﬂng circumstances the
offender was found guilty of committing outweaigh m; ﬁfé’éigaﬁng factors, i shall impose
sentence of death on the offender. Absent such a finding by the court or pansl, the
court or the panel shall impose one of the following sentences an the offender:

417} "la) Life imprisonment with parole eligibiity after serving twenty full years
of imprisonment;

{918} "(b} Life imprisonment with parcie eligibility after serving thirty full years of
imprisonment.”

4119} The threshold question is whether R.C. 2829.03(F} applies to a defendant
who never had a m%ﬁgaﬁan hearing under R.C. 2929.04. Clearly, the record sub judice
establishes the imposition of the death penalty was never to be considered. Ms. Griffin

was sentenced to life imprisonment with parole eligibility after thirty years pursuant fo

R.C. 2929.03(D}3)b). There was never gz finding on the question of aggravating

o

LY & i [

circumstancas outweighing mitigating factors in Ms. Griffin's case. By not having a
mitigation hearing, it is as if the procedures set forth in R.C. 28208.03(D)} are bypassad.
{9120} R.C. 2828.03(F) references subsection (D) as the predicate to the filing of

a separate opinion on weighing the mitigation faclors vis-&-vis the aggravating

B o
g -

circumstances. In this case, there was no need for a saparate opinion pursuant io R.C.
2029.03({F) because the procedures of R.C. 2828.03(8) were not utilized.

{21} We therefore conclude that the holding in Keflerer as it applies o the

issue of a final appeslable order does not apply in this case. There was no final
e

7§
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appeaiable order until the August 27, 2009 judgment entry on sentencing. The holding
cf our previous decision in this case applies. There was no need for a mitigation entry
under R.C. 2929 03(F).

{22} in Stale ex rel. DeWine v. Burge, __ Ohio St.3d __ | 2011-Chio-235,
Justice Lanzinger, in a concurring opinion at 1124, ‘gisgu‘gsed whethsr new appsiiate
rights emerge from a Baker violatior::

{23} "I concur in the court’s opinion, but write separately 1o note that our
decision ioday leaves open the question whether new appellate rights arise from a new
sentencing entry issued in order to comply with Crim.R. 32(C)."™ Ws have held that a
sentencing entry that violates Crim.R. 32(C) renders that entry nonappealable. Stafe ax
rel. Culgan v. Medina Cly. Court of Common Pleas, 119 Ohio $t.2d 535, 2008-Chio-
4609, 885 N.E.2d 805, 119. In light of the facts of the present case, we sventually will
need to determine what effect an appellate decisip;;hgﬁsﬁyhen the appellate courf's
jurisdiction was premised upon a sentencing entry that violated Crim.R. 32(C) and was
thus nonappeaiable.

424} "FN2. The state has raised this issue in its second proposition of law in
State v. Aflen, case No. 2010-1342, 126 Ohio St.3d 1615, 2010-Ohio-5101, 935 N.E.2¢
834, and State v. Smith, case No. 2010-1345, 126 Ohio St.3d 1815, 2010-Ohio-5101,
935 N.E.2d 854, both of which we accepied for review and held for our dscision in the
case. The issue is also pending in Stafe v. Lester, which we agreed to review on order

of a certified conflict and on a discretionary appeal, case Nos. 2010-1007, 126 Chio

A=
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St.2d 1581, 2010-Chin-4542, 934 N.E.2d 354 and 2010-1372, 126 Ohio S.3d 1579,
2010-Ohio-4542, 934 N.E.2d 353."

{§25} in State v. Fischer, 128 Ohio St.3d 62, 2010-Ohio-6238, paragraphs three
and four of the syllabus, a case involving the failure to properly sentence on postrelease
control, the Supreme Court of Ohio heid the scope of an appeal from a resentencing
haaring is fimited to issues arising during the resentencing hearing:

(26} "Although the doctrine of res judicata’ dbes Aot preclude review of a void
sentence, res judicata still applies to other aspects of the merils of a conviction,
including the dstermination of guilt and the [awful elements of the ensuing sentence.

{27} “The scope of an appeal from a resentencing hearing in which a
mandatory term of posirelease control is imposed is Hinited fo issues arising at the
resentencing hearing.”

{428} On the issue of res judicata and postrelease control reséniences, the
Fischer court explained the following at §30-31:

{29} "Correcting the defect without remanding-foi’ fésentencing can provide an

ko X ol s e e b e [ I P % xt,
VOO S8Mencqg. rigf

remedy in one narrow area: in cases in which a trial judge does not impose postrelease
control in accordance with statutorly mandated terms. In such a case, the sentence is
void. Principles of res judicata, including the doctrine of the faw of the case, do not

preclude appeilate review. The sentence may be reviewed al any time, on direst appeal

or by collateral atlack,

. L
iy

"We rote as of March 23, 2011, the Allen and Smith cases are stll stayed, and Lesteris

currently set for oral argument on Aprii 6, 2011,

f-le
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41301 "Qur decision today is limited to 2 disc?ete vein of cases: thoge in which a
court does not property impose a statutorily mandated period of posirslease control. in
cases involving postrelease control, we will continue 1o sdhere to our narow, discrete
line of cases addressing the unique problems that have arisen in the application of that
faw and the underiying statute. In fight of the General Assembly's enactment of R.C.
2929191, it s likely that our work in this regard is drawing o a close, at least for
purposes of void sentences. Even If that is nof the case, however, we would be -
served by the approach advocated by the dissent, gvh;chmis s_prermised on an unpalatable
and unpersuasive foundation.”

{§31} We therefore conclude there has been no guidance provided to the
appeliate courts on the applicability of res judicata fo a non-fina! order pursuant io

Baker.

89112
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{432} Faced with this open issue, we are forced to conciude that under Sa‘kez:
Ws. Griffin's assignment of error in raising Stafe v. ‘Parkér, 95 Ohio St.3d 524, 2002-
Ohio-2833, is valid.  Cur original reversal and remand are unaffected by Kstierar, and
are hereby reimposed. See, Stafe v. Griffin, Coshoclon App. No. 08CAZ1, 2010-Ohio-
3517,
By Farmer, J.
Edwards, J. concur and

Hoffman, P.J. dissents.
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Hoffran, P.J., disseniing
{33} _F respectiully dissent for the reasons set forth in my dissent in State v.

Griffin, Coshocton App. No, 08CAZ1, 2010-Ohip-3517.,

Sy O

%%@% A /ﬁ/f?

HON. WILLIAM B. HO}?F/ ik
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IN THE COURT OF COMMON PLEAS
COSHOCTON COUNTY, CHIO

STATE OF OHIO,
Plaintiff, :  CaseNo: 89 CROI3
vS. o)
. Judzment Entry E—
SANDRA MAXWELL GRIFFIN, . onSentencing L =
Defendant. ”

This judgment entry was prepared and filed at the request of the defendant pursuant
{0 a Motion for a Final Appealable Order, filed August 4, 2;}_09, and pursuant fo the hold‘ing
of State v. Baker, 119 Ohio 5t.3d 197, 893N.E.2d 163. Any additiens to the original Judgment
Entry on Sentencing in this case, filed January 29, 1990, are in bold type.

This matter came on for sentencing this 25th day of January, 1990. Present in Court were
the defendant, SANDRA MAXWELL GRIPFiN, represented by Attorneys Dennis Pusater: and C.

Jay Schwart, and William M. Owens, Prosecuting Attorney, and Attorney C. Keith Flummer,

On November 1, 1989, while represented by counsel, the defendant waived her right
{o trial by jury and by a three judge panel and agreed te trial by a single judge in exchange

for the State's agreement to not seek the death penalty. |

On January 29, 1990, after trial to a single judge, the defendant was found guilty of
complicity to commit aggravated murder with aggravated robbery and firearm specifications,
compticity to unlawful possession of a dangerous ordnance, complicity tn. grand theft, and

complicity to aggravated robbery with a firearm specification.
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This matter is now before the Court for final disposition. Pursuant to Criminal Rule 32
(AX1), the Court inquired whether the defendant had anything to say before the Court pronounced
sentence upon her. The defendant made a staterent to the Court. The Court heard the remarks and
arguments of defense counsel and the Prosecuting Attorney. The Court also considered testimony
presented.

Upon due consideration of the matters set forth in Sgction 2929.12 of the Ohio Revised
Code and all other matters pertinent lo the sentence to be imposed, the Court hereby sentences the
defendant as for Count One (1) of the indictment, to incarceration for life in the Chio Reformatory
for Women with parole eligibility after serving thirty (30) actual years of incarceration for the
offense of complicity to aggravated nurder in violation of the Ohio Revised Code Section
2903.01(A) .and 2923.03(A)(2), an unclassified felony. _\

As and for the Firearm Sp:cification to Count One (1), the Cowrt hezeby sentences the
defendant to an incarceration for three (3) years in the Ohio Reformatory for Womnen with said three
(3) years incarceration to be served as actual incarceration. The sentence for the Specification is to
be served consecutively with all other cownts herein.

Count Two (2) of the indictment was dismissed by the Court upon request of the defendant.
Count Six (6) was dismissed by the Cowrt upon the request of the Prosecuting Altomey

As and for Count Five (5) of the indictment, the Court hereby sentences the defendant to an
indefinite sentence in the Ohio Reformatory of Women the minimum of which shall be ten (10) years
and the maximum which shall be twenty five (25) years for the offense of complicity to aggravated
robbery in violation of Ohic Revised Code Section 2911.01(A) and Section 2923.03(1\){2), an
aggravated felony of the first degree. The minimum of said sentence shall be served as actual

incarceration and shall be served concurrently with all other terms of incarceration stated herein. As

A-15
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and for Count Three (3) and Four (4) of the indictment, the Court finds these to be allied offenses
with Count Five (5) of the indictment and said incarceration for said offenses shail be served
concurrently with Count Five (5). The Court does not impose any actual sentence as for Counts
Three (3) and Four (4). As and for the Firearm Specification to Count Five (5) of the indictment,
the Court hereby sentences the defendant to a definite term of incarceration of three (3) years in the
Ohio Reformatory for Women. The three (3) years of incarceration for tfle Firearm Specification
shall be served as actual incarceration, but shall be served only if the sentence for the Firearm
$pecification to Count One (1) is legally ncgated in any manner.

It is further ordr;ted that the defendant pay the costs of prosecution on each count.

1t is further ordered that the defendant be remanded to the custody of the Sheriff of
Coshocton County, and that a2 Warrant be issued to said Sheriff for conveyance of the defendant to
the Ohio. Reformatory for Women. Defendant is also granted cfe,dit fo;' time already scﬁcd m the
Coshocton Ccuﬁty Justice Center relating to these offenses. . |

Upon inquiry of the Court, the prosecution stated that the viedm's next of kin and immediate
relatives, were notified of the date, time, and place of the hearing. Two fami!y members were
present and did speak. The Court instructed the prosecuting attorney to notify the family of the

deceased of the possibility of victim compensation available to them. Bond in this case is released.

The Clerk is ordered to make a record in this case.

¢/ /ey %‘? &v
M RICHARD I EVANS, Judge
Ml dlf( e

ROBER BATCHELOR {0059760)
Prosecun Attomey

A= tb
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IN THE COMMON PLEAS COURT OF COSHOCTON COURTY, OHIO

State of Chio :

[

Plaintiff, Case No. B89-CR-13

e

JUDGHMENT ENTRY
ON SENTENCING

V3.

.

Sandra Maxwell Griffin

Defendant.

This mattar came on for semtending this 25th day of
January, 1990. Present in Court were the dsfendant, Sandra
Maxwell Griffin, represented by Attornesys Dennis Pusateri and
C. Jay Schwart, and William M. Owens, Prosecuting Attorney,
and Attorney C. Keith Plummer representing the State of Ohio.
The defendant presented evidénce for the Court's
consideration.

This matter is now bsfore the Court for final
disposition. Pursuant to Criminal Rule 32(A){1), the Court
inquired whether the defendantvﬁgdﬁaﬂything to say before the
Court pronounced sentance upon her. Thae defsndant made a

statement to. the Court. The Court heard the remarks and

! arguments'af defense zounsel and the Prosecuting Attorney.

The Court also conglidered testimony opresented.

Bpaon due consideration of the mattera set forth in
Section 2922.12 of the Ohio Ravised Code and all othar
matters peritinent to the sentence to ke impossd, the Court
hereby sentences the defandant as for Count Ons {1} of the

AT
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indictment, to incarceration for Life~in the Ohic Reformatory
for Women with parole eligibility after serving thirty (30)
actual years of incarceration for the offense of complicity
to aggravated murdsy in violation of the Dhic Revized Code
Section 29%03.01{A) and 2923.03{A){2), an unclassified

felony.

As and for the Firearm Specification to Count one (1),
the Court hereby sentences the defendant to an incarceration
for three {3} years in the Ohio Reformatory for Women with
said three (3) vears incarceratiqn%tp@be segveﬂ as actual
irncarceration. The sentence for the Specification is ts be
served consecutively with all other counts herein.

Count Two {(2) of the indictment was dismissed by the
Court upon reguest of the defandant. Count six (6} was

dismissed by the Court upon the request of the Prosecuting

Attornay.
2s and for Count five (5} of .the indictment, the Court
hereby sentences the defandant to an indefinite sentence in
the Ohio Reformatory of Woman the minimym of which shall be
ten {10) years and the maximum which shall be twenty-five
(25) years for the offenss of complicity to aggravated
robbery in viclation of Ohio Revisaed Code 3ection 2311.01{4)

and Section 29223.03(A)(2), an aggravated felony of the first

degrze. The minimum of said sentencs shall be served as

‘actual incarceration and shall be served concurrently with

A-1%
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all other terms of incarvceration stated herain. As and for

i count three {3) and four (4) of the indictment, the Court
.| finds these to be allied offanaes Wwith count five {5} of tha
indictment and said incarceration for said offenses shall be

served concurrvently with count f£ive {5}. The Court doess not

impose any actual sentence as for counts three {3) and Eour

(4). as and Ffor the Firesarm 3pecification to zount five (5)

of the indictment, the Court hereby sentences the dsfendant
to a dafinite term of incarceration of three {3) years in the
Ohio Reformatory for Womea. The three (3) vears of
incarceration for the Fir=arm Specification shall be served
as actual incarceration, but shgll be sefved only if the
sentence for the Firearm Soecification to Count one (1) is
legally nzgated in any manner.

It is further ordered that the defendant pay the costs

on on each count.

pee

af rmros
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It is further crdered that the defendant be remanded to
rha custody of the Sheriff of Coshocton County, and that a
Warrant be issued to said Sheriff for conveyance of Lhe
defendant to the Ohio Reformatory for Women. Defendant is
alao granted credit for time a}qfngyserveé in the Coshocton
County Juatice Center relating to these offenses,

Upon inquiry of the Court, the prosscution stated that
the victim's next of kin and immediate relatives, wers

! notified of the date, time, and olace of the hearing. Two

I A~19
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family Rembar g Werg Pregan, and gig Spealk The Coury¢
;f instructed the prosecuting attarney ko Notiry the Eamily of
/

the deceased 9% the possibility of victin compensatian

Schwart, 333
olumbus, Ohig 43215, C, Keith Plummer,
Attorney at Lay, 139 Courthouse équare, PLo. Box 640,
idga, Ohig 43725: andg Sherjer Bavi, Corbett; C /0

Sherif¢’s Department, 328 Chestnut Street, Coshoctcn, Ohig
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IN THE COMMON PLEAS CCURT OF COSHOCTCR COURTY, ORIC ;
i‘:”/

STATE OF OHIO, : : VJ’
Y e
Plaintiff, Case No. 89 CR 13 V¥ 7
vs JUDGMENT ENTRY %
e
SANDRA MAXWELL GRIFFIN, Frirets o
" =B
Defendant. SN g T
S g, -
ok % Kk k kR % k ok k Ak R ok Aok Kk EEE R % ¥R PR -
o Som N iy
on December 18, 1989, in open court, and in the pigsencesdf the
= -

defendant, accompanied by her attorneys, Mr, Schuwart aggtﬁég ﬁ%gateri,
and in the éresence of the representatives of tne plaintiff, State of
Ohio, Mr. Plummer and Mr. Owens, the court announced the following verdicts
and findings:

(1) As to Count One, a charge of complicity in aggravated nurder,

the court finds the cdefendant guilty as charged in that count of the

indictment.

(2}
the defendant guilty of the specif%cat%éﬁ“iﬁ”%hét the defendant did commit

As to the first specification in Count One, the court fTinds

the offense of complicity in aggravated murder while the defendant was
committing, attempting te commit, or fleeing immediately after committing,
or attempting to commit aggravated robbery, and the defendant while not
the principal offender in the aggravated murder, d4id aid and abet in the
commission of the aggravated murder with prior calculation and design
as charged in the specification.

(3) As to the second specification, the court finds that the defendant
did have a firearm as defined in Section 2923.11 of the Ohio Revised Code

on or about her person or under her condrol while committing the offense

A-2|
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charged in Count One.

(4} As to Count Three, a charge of complicity in unfawful possession
of dangerous ordnance, the court finds the defendant guilty as charged
in Count Three of the indictment.

{5} As to Count Four, & charge of complicity in theft, the court
finds the defendant guilty as charged in Count Four of the indictment.

(6) Further, as to Count Four, the court finds the value of the
property stolen was $5,000 or more and Tess than $100,000.

.{?) &s to Count Five, a charge of complicity in aggravated robbery,

|

the court finds the defendant gui]tyijggl charged 1in Count Five of the
indictment.

(8) As to the specification to Count Five, the court finds the
defendant did have a firearm, as defined in Sectién 2923.11 of the Ohio
Revised Code on or chout her person or under her csntrcf while committing
the offense charged in Count Five.

The sentencing hearing is hereby scheduled for the 17th day of January,

1990, at 9:30 o’clock A.M. Defendant is ordered held without bond, pending

sentencing.
-/ | | é;"\v
- 4
“_/'

RICHARD 1. EVANS, JUDGE

CERTIFICATE OF SERVICE

was served upon William M. Owens, Prosecuting Attorney. 413 Main Sitreet,
Coshocton, Ohio 43812, by piacing such copy in his office maii box in
the Clerk of Courts' Office, and upon Mr. Dennis Pusateri and Mr. (. Jay
Schwart, Attormeys for Defendant, 338 South High Street, Celumbus, Ghio
43215, by regular U. S. Mail, this Z/ ez day of December, 1989.

I heveby certify that a true copy of the foregeing Judgment Entry

///” s
V ayar
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2929.03 Imposition of sentence for aggravated murder.

(A) If the indictment or count in the indictment charging aggravated murder does not contain one or
more specifications of aggravating circumstances listed In division (A) of section 2929.04 of the

~ Revised Code, then, following a verdict of guilty of the charge of aggravated murder, the trial court
shall impose sentence on the offender as follows:

(1) Except as provided in division (A)(2) of this section, the trial court shall impose one of the following
sentences on the offender:

(a) Life imprisonment without parole;

(b) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving
twenty years of imprisonment;

(c) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving
twenty-five full years of imprisonment;

(d) Subject to division (A)(1)(e) of this section, life imprisonment with parole eliglbility after serving
thirty full years of imprisonment;

(e) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
_sentence of life imprisonment without parole on the offender pursuant to division (A}(1)(a) of this
section, the trial court shall sentence the offender pursuant to division (B)(3) of section 2971.03 of the
Revised Code to an indefinite term consisting of a minimum term of thirty years and a maximum term
of life imprisonment that shall be served pursuant to that section.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, the trial court shall impose upon the offender a

that sh suant to section 2971.03 of the

sentence of life imprisonment without paroie that shall be serve
Revised Code.

Q.
-y

(B) If the indictment or count in the indictment charging aggravated murder contains one or more
specifications of aggravating circumstances listed in division (A) of section 2929.04 of the Revised
Code, the verdict shall separately state whether the accused is found guilty or not guilty of the
principal charge and, if guilty of the principal charge, whether the offender was eighteen years of age
or older at the time of the commission of the offense, if the matter of age was raised by the offender
pursuant to section 2929.023 of the Revised Code, and whether the offender is guilty or not guiity of
each specification, The jury shall be instructed on its duties in this regard. The instruction to the jury
shall Include an instruction that a specification shall be proved beyond a reasonable doubt in crder to
support a guilty verdict on the specification, but the instruction shall not mention the penalty that may
be the consequence of a guilty or not guilty verdict on any charge or specification.

(C)(1) If the indictment or count in the indictment charging aggravated murder contains one or more
specifications of aggravating circumstances listed in division (A) of section 2929.04 of the Revised
Code, then, following a verdict of guilty of the charge but not guilty of each of the specifications, and

A— A3
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regardless of whether the offender raised the matter of age pursuant to section 2929.023 of the
Revised Code, the trial court shall impose sentence on the offender as follows:

(a) Except as provided in division (C)(1)(b) of this section, the trial court shall impose one of the
following sentences on the offender:

(1) Life imprisonment without parcle;

(i) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after serving
twenty years of imprisonment;

(i) Subject to division (C)(1){a)(v) of this section, life imprisonment with parole eligibility after
serving twenty-five full years of imprisonment;

(iv) Subject to division (C)}(1)(a){v) of this section, life imprisonment with parole eligibility after
serving thirty full years of imprisonment; '

(v) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (C)(1)(a)(i) of this
section, the trial court shall sentence the offender pursuant to division (B){3} of section 2971.03 of the
Revised Code to an indefinite term consisting of a minimum term of thirty years and a maximum term
of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, the trial court shall impose upon the offender a
sentence of life imprisonment without parole that shall be served pursuant to section 2971.03 of the
Revised Code.

(2)(a) If the indictment or count in the indictment contains one or more specifications of aggravating
circumstances listed in division (A) of section 2929.04 of the Revised Code and if the offender is found
i Ll ieemeon A A Fh

guilty of both the charge and one or more of the specifications, the penalty to be imposed on the
offender shali be one of the following:

(i} Except as provided in division (C)(2)(a)(ii) or (iii} of this section, the penalty to be imposed on the
offender shall be death, life imprisonment without parole, life imprisonment with parole eligibility after
serving twenty-five full years of imprisonment, or life imprisonment with parole eligibility after serving
thirty full years of imprisonment.

(il) Except as provided in division (CY(2)(a)(iii) of this section, if the victim of the aggravated murder
was less than thirteen years of age, the offender also is convicted of or pleads guilty to a sexual
motivation specification that was included in the indictment, count in the indictment, or inforrmation
charging the offense, and the trial court does not impose a sentence of death or life imprisonment
without parole on the offender pursuant to division (CY(2)(a)i) of this section, the penalty to be
imposed on the offender shall be an indefinite term consisting of a minimum term of thirty years and a
maximum term of life imprisonment that shall be imposed pursuant to division (B)(3) of section
2971.03 of the Revised Code and served pursuant to that section.

A - Y
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(iii) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravatéd murder, the penalty to be imposed on the offender shall be
death or life imprisonment without parole that shall be served pursuant to section 2971.03 of the
Revised Code. '

(b} A penalty imposed pursuant to division (Cy(2)(a)i), (i), or (iii) of this section shall be determined
pursuant to divisions (D) and (E) of this section and shall be determined by one of the following:

(i} By the panel Qf three judges that tried the offender upon the offender’s waiver of the right to trial
by jury;

(ii) By the trial jury and the trial judge, if the offender was tried by jury.

(D)(1) Death may not be imposed as a penalty for aggravated murder if the offender raised the matter
of age at trial pursuant to section 2979.023 of the Revised Code and was not found at trial to have
been eighteen years of age or older at the time of the commission of the offense. When death may be
imposed as a penalty for aggravated murder, the court shall proceed under this division., When death
may be imposed as a penalty, the court, upon the request of the defendant, shall require a pre-
sentence investigation to be made and, upon the request of the defendant, shall require a mental
examination to be made, and shall require reports of the investigation and of any mental examination
submitted to the court, pursuant to section 2947.06 of the Revised Code. No statement made or
information provided by a defendant in a mental examination or proceeding conducted pursuant to this
division shall be disclosed to any person, except as provided in this division, or be used in evidence
against the defendant on the issue of guilt in any retrial. A pre-sentence investigation or mental
examination shall not be made except upon request of the defendant. Copies of any reports prepared
under this division shall be furnished to the court, to the trial jury if the offender was tried by a jury, to
the prosecutor, and to the offender or the offender’s counsel for use under this division. The court, and
the trial jury if the offender was tried by a jury, shall consider any report prepared pursuant to this
division and furnished to it and any evidence raised at trial that is relevant to the aggravating
circumstances the offender was found guilty of committing or to any factors in mitigation of the
imposition of the sentence of death, shall hear testimony and other evidence that is reievant to the
nature and circumstances of the aggravating circumstances the offender was found guilty of
committing, the mitigating factors set forth in division (B) of section 2929.04 of the Revised Code, and
any other factors in mitigation of the imposition of the sentence of death, and shall hear the
statement, if any, of the offender, and the arguments, if any, of counsel for the defense and
prosecution, that are relevant to the penalty that should be imposed on the offender. The defendant
shall be given great latitude in the presentation of evidence of the mitigating factors set forth In
division {B) of section 2929.04 of the Revised Code and of any other factors in mitigation of the
imposition of the sentence of death. If the offender chooses to make a statement, the offender is
subject to cross-examination only if the offender consents to make the statement under oath or

affirmation.

The defendant shall have the burden of going forward with the evidence of any factors in mitigation of
the imposition of the sentence of death. The prosecution shall have the burden of proving, by proof
beyond a reasonable doubt, that the aggravating circumstances the defendant was found guilty of
committing are sufficient to outweigh the factors in mitigation of the imposition of the sentence of
death.
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(2) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence,
statement of the offender, arguments of counsel, and, if applicable, the reports submitted pursuant to
division (D){1) of this section, the trial jury, if the offender was tried by a jury, shall determine
whether the aggravating circumstances the offender was found guilty of committing are sufficient to
outweigh the mitigating factors present in the case. If the tria! jury unanimously finds, by proof beyond
a reasonable doubt, that the aggravating circumstances the offender was found guilty of committing
outweigh the mitigating factors, the trial jury shall recommend to the court that the sentence of death
be imposed on the offender. Absent such a finding, the jury shall recommend that the offender be
sentenced to one of the following:

(a): Except as provided in division (DY(2)(b) or (c} of this section, to life imprisonment without parole,
life imprisonment with parole eligibility after serving twenty-five full years of imprisonment, or life
imprisonment with parole eligibility after serving thirty full years of imprisonment;

(b) Except as provided in division (D)(2)(c) of this section, if the victim of the aggravated murder was
less than thirteen years of age, the offender also is convicted of or pleads guilty to a sexual motivation
specification that was included in the indictment, count in the indictment, or information charging the
offense, and the jury does not recommend a sentence of life imprisonment without parole pursuant to
division (D)(2)(a) of this section, to an Indefinite term consisting of a minimum term of thirty years
and a maximum term of life imprisonment to be imposed pursuant to division (B)(3) of section
2971.03 of the Revised Code and served pursuant to that section.

(c) If the offender also is convicted of or pleads guilty to a sexual motivation specificaticn and a
sexually violent predator specification that are included in the indictment, count in the indictment; or
information that charged the aggravated murder, to life imprisonment without parole.

If the trial jury recommends that the offender be sentenced to life imprisonment without parole, life
imprisonment with parole eligibility after serving twenty-five full years of Imprisonment, life
imprisonment with parole eligibility after serving thirty full years of imprisonment, or an indefinite term
consisting of a minimum term of thirty years and a maximum term of life imprisonment to be imposed
pursuant to division {B)(3) of section 2971.03 of the Revised Code, the court shall impose the
sentence recommended by the jury upon the offender. If the sentence is an indefinite term consisting
of a minimum term of thirty years and a maximum term of life imprisonment imposed as described in
division (D)(2)(b) of this section or a sentence of life imprisonment without parole imposed under
division (D)(2)(c} of this section, the sentence shall be served pursuant to section 2971.03 of the
Revised Code. If the trial jury recommends that the sentence of death be imposed upon the offender,

the court shall proceed to impose sentence pursuant to division {D)(3) of this section.

(3) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence,
statement of the offender, arguments of counsel, and, if applicable, the reports submitted to the court
pursuant to division (D){1) of this section, if, after receiving pursuant to division (D}(2) of this section
the trial jury's recommendation that the sentence of death be imposed, the court finds, by proof
beyond a reasonable doubt, or if the panel of three judges unanimously finds, by proof beyond a
reasonable doubt, that the aggravating circumstances the offender was found guilty of committing
outweigh the mitigating factors, it shall impose sentence of death on the offender. Absent such a
finding by the court or panel, the court or the panel shall impase one of the following sentences on the
offender:

(a) Except as provided in division (D)(3)(b) of this section, one of the following:
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(i} Life imprisonment without parole;

(i) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eligibility after
serving twenty-five full years of imprisonment;

(iii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eligibility after
serving thirty full years of imprisonment;

(iv) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (D)(3)(a)(i) of this
section, the court or panel shall sentence the offender pursuant to division (B)(3) of section 2971.03 of
the Revised Code to an indefinite term consisting of a minimum term of thirty years and & maximum
term of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually viclent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, life imprisonment without parole that shall be served
pursuant to section 2971.03 of the Revised Code.

(E) If the offender raised the matter of age at trial pursuant to section 2929.023 of the Revised Code,
was convicted of aggravated murder and one or more specifications of an aggravating circumstance
listed in division (A) of section 2929.04 of the Revised Code, and was not found at trial to have been
eighteen years of age or older at the time of the commission of the offense, the court or the panel of
three judges shall not impose a sentence of death on the offender. Instead, the court or panel shall
impose one of the following sentences on the offender:

(1) Except as provided in division {E)}(2) of this section, one of the following:
(a) Life imprisenment without parole;

e fc

(b) Subject to division (E
twenty-five full years of imprisonment;
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(c)} Subject to division (E){(2)(d) of this section, life imprisonment with parole eligibility after serving
thirty full years of imprisonment;

(d) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (E)(2)(a) of this
section, the court or panel shall sentence the offender pursuant to division (B)(3) of section 2971.03 of
the Revised Code to an indefinite term consisting of @ minimum term of thirty years and a maximum
term of life imprisonment.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictrnent, count in the indictment, or
information that charged the aggravated murder, life imprisonment without parole that shall be served
pursuant to section 2971.03 of the Revised Cade.
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(F) The court or the panel of three judges, when it imposes sentence of death, shall state in a separate
opinion its specific findings as to the existence of any of the mitigating factors set forth in division (B)
of section 2929.04 of the Revised Code, the existence of any other mitigating factors, the aggravating
circumstances the offender was found guilty of committing, and the reasons why the aggravating
circumnstances the offender was found guilty of committing were sufficient to outweigh the mitigating
factors. The court or panel, -when it imposes life imprisonment or an indefinite term consisting of a
minimum term of thirty years and a maximum term of life imprisonment under division (D) of this
saction, shall state in a separate opinion its specific findings of which of the mitigating factors set forth
in division (B) of section 2929.04 of the Revised Code it found to exist, what other mitigating factors it
found to exist, what aggravating circumstances the offender was found guilty of committing, and why
it could not find that these aggravating circumstances were sufficient to outweigh the mitigéting
factors. For cases in which a sentence of death is imposed for an offense committed before January 1,
1995, the court or panel shall file the opinion required to be prepared by this division with the clerk of
the appropriate court of appeals and with the clerk of the supreme court within fifteen days after the
court or panel imposes sentence. For cases in which a sentence of death is imposed for an offense
committed on or after January 1, 1995, the court or panel shall file the opinion required to be prepared
by this division with the clerk of the supreme court within fifteen days after the court or pane! imposes
sentence. The judgment in a case in which a sentencing hearing is held pursuant to this section is not
final until the opinicn is filed.

(G)(1) Whenever the court or a panel of three judges imposes a sentence of death for an offense
committed before January 1, 1995, the clerk of the court in which the judgment is rendered shall
deliver the entire record in the case to the appellate court.

(2) Whenever the court or a panel of three judges imposes a sentence of death for an offense
committed on or after-January 1, 1995, the clerk of the court in which the judgment is rendered shall
deliver the entire record in the case to the supreme court.

Effective Date; 01-01-1997; 03-23-2005; 2007 SB10 01-01-2008
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