
ORIGINAL

IN THE SUPREME COURT OF OHIO

State of Ohio Case No. 2011-0818

Appellant,

V. On Appeal from the Coshocton
County Court of Appeals, Fifth
Appellate District.

Sandra Griffin

Appellee Appellate Case No. 09 CA 0021

MERIT BRIEF OF APPELLANT THE STATE OF OHIO

Jason W. Given, (0074647)
Coshocton County Prosecuting Attorney
318 Chestnut Street
Coshocton, Ohio 43812
(740) 622-3566

COUNSEL FOR APPELLANT, STATE OF OHIO

Office of the State Public Defender
250 East Broad Street, Suite 1400
Columbus, Ohio 43215
(614) 466-5394
And
Stephen P. Hardwick (0062932)
Assistant Public Defender

COUNSEL FOR DEFENDANT-APPELLEE



TABLE OF CONTENTS

...
TABLE OF AUTHORITIES ............................. ............... ................................................ii^
STATEMENT OF THE CASE AND FACTS ................................................1

ARGUMENT IN SUPPORT OF PROPOSTIONS OF
LAW ................................................................................................3

Proposition of Law No. I: Res Judicata precludes a litigant from using a
resentencing entry issued pursuant to State v. Baker, 119 Ohio St.3d
197, 2008-Ohio-3330 to relitigate an issue when that defendant has
already litigated the same issue on direct appeal ....................................3

Proposition of Law No. II: In cases in which R.C. 2929.03(F) requires
the court or panel to file a sentencing opinion, a final, appealable order
consists of both the sentencing opinion filed pursuant to R.C.
2929.03(F) and the judgment of conviction filed pursuant to Crim. R. 32
(C). State v. Ketterer, 126 Ohio St.3d 448, 2010-Ohio-3831 ...............7

CONCLUSION . . . . ....... ....... . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . ... ............ .......... .. .10

PROOF OF SERVICE .......... . . . . . . . . . . .. .. . .. . . . . . .. . . . . . .. . . . . ....................... .....11

APPENDIX . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appx.Page
Notice of Appeal ........................................................................................:....A-1

Judgment Entry of Coshocton County Court of Appeals
(April 1, 2 011) .................................................................. A-3

Opinion of the Coshocton County Court of Appeals
(April 1, 2011) .....................................................................A-4

Judgment Entry of Resentencing of August 27, 2010 ..................................A-14

Judgment Entry of Sentencing of January 29, 1990 .......................................A-17

Judgment Entry December 21, 1989 ...............................................................A-21

R.C. 2929.03 ..................................................................................................... A-23

ii



TABLE OF AUTHORITIES
CASES
Pratts v. Hurley, 102 Ohio St. 3d 81, 2004-Ohio-1980 ............................................5

State v. Baker 119 Ohio St.3d 197, 2008-Ohio-3330 ......................................2-4,6,7,9

State v. Bezak 114 Ohio St.3d 94, 2007-Ohio-3250 .......................................5,6

State v. Fischer, 128 Ohio St.3d.92, 2010 Ohio 6238 ....................................5-7,9,10..

State v. Griffin ( 1992), 73 Ohio App.3d 546 .......................................................1,2,7

State v, Griffin No. 09CA21, 2010 Ohio 3517 ....................................................3,6

State v. Griffin ( 1992), 64 Ohio St.3d 1428 ...........................................................2

State v. Ketterer, 126 Ohio St.3d 448, 2010-Ohio-3831 ...............................2,3,7,8,10

State v. Lester, 130 Ohio St. 3d 303, 2011-Ohio-5204 ...................................3, 7-10

State v. Mapson ( 1982) 1 Ohio St.3d 217 ..................................................................5

State v. Murnahan, ( 1992), 63 Ohio St3d 60 ...............................................................2

State v. Parker 95 Ohio St.3d 524, 2002-Ohio-2833 ........................................4,5,7-10

State ex rel Rash v. Jackson 102 Ohio St. 3d 145, 2004 Ohio 2053 ..........................5

STATUTES AND RULES

i,>R.C.2923.03 ......................................................................................................... i i, n^,^ n

R.C. 2929.04(A) .....................................................................................................1

R.C. 2929.04(A)(7) .................................................................................................. I

2911.01 ......................................................................................................................1

2923, 17 .................................................................................................................... I

2913.02(A)(1) ...............................................................................................................1

R.C. 2929.71 ................................................................................................................1

Crim. R. 32(C) ..................................................................................................7,8,10

iii



STATEMENT OF THE CASE AND FACTS

During November and December of 1988, Sandra Griffin, Carl Steven Lewis, and James

Steurer Jr. plotted to rob and kill James Steurer Sr. On January 4, 1989, while Appellee packed the

victim's collection of firearms and searched his house for cash, Carl Steven Lewis shot James

Steurer Sr: in the head, killing him. See State v. Griffin (1992), 73 Ohio App.3d 546 for these facts.

The Coshocton County Grand Jury indicted Appellee for complicity (R.C. 2923.03) to

commit aggravated murder, R.C. 2929.04(A), with an accompanying specification pursuant to R.C.

2929.04(A)(7), that the murder was committed during the course of an aggravated robbery;

aggravated robbery, 2911.01; unlawful possession of dangerous ordnance, 2923, 17; and grand

theft, 2913.02(A)(1). The indictment also contained firearm specifications (R.C. 2929.71), to the

charges of aggravated murder and aggravated robbery.

To render imposition of the death penalty impossible, Appellee waived her right to a jury

trial and the parties agreed that a single judge would conduct a bench trial. (Tr. dated 11-1-1989, p.

92-101.)

After a complete bench trial, the judge found Appellee guilty of all charges, and

specifications. (Tr. Vol VI, p. 1110-1112.) On December 21, 1989, the court filedan entry of

conviction recording "[t]he court finds the defendant guilty..." on all charges and the death penalty

specification. (Appendix, p. 21-22 .) On January 29, 1990, the court filed a sentencing entry,

imposing a sentence of life with parole eligibility in thirty years on the aggravated murder charge; a

consecutive three-year term on the firearm specification; a concurrent 10 to 25 year term for

aggravated robbery; and a three year term on the firearm specification attached to the aggravated
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robbery, to be served only if the sentence for the firearm specification attached to the aggravated

murder charge subsequently be negated. (Appendix p., 17-20.)

The Coshocton County Court of Appeals affirmed in State v. Grrffin (1992), 73 Ohio App.

3d.546 . This court dismissed the appeal in State v. Griffin (1992), 64 Ohio St.3d 1428,

Appellee filed a federal petition for a writ of habeas corpus, which was denied on September

30, 1998. In May 1999, Appellee filed an application to reopen her appeal pursuant to State v.

Murnahan, (1992), 63 Ohio St.3d 60. The trial court denied that application on May 24, 1999 and

this court affirmed.

On August 4, 2009, Appellee filed a motion for a final appealable order, relying on State v.

Baker 119 Ohio St.3d 197, 2008-Ohio-3330. The trial court joumalized a "judgment on sentencing

entry" on August 27, 2009. Appellee filed a notice of appeal.

On September 24, 2009, Appellant filed a motion to dismiss. The State observed that

Appellee had raised the "single judge" issue in her appeal in 1992 and in her application to reopen

in 1999. The State asserted the new appeal was barred by the doctrine of res judicata.

On July 27, 2010, in a 2-1 opinion, the Coshocton County Court of Appeals vacated

Appellee's conviction, because of the single judge issue, and remanded the case for proceedings

consistent with the opinion. On August 13, 2010, appellant filed a notice of appeal and a motion for

stay in this court. On December 9, 2010, this court summarily vacated and remanded "for

application of State v. Ketterer, 126 Ohio St.3d 448, 2010-Ohio-3831, 935 N.E.2d 9." On April 1,

2011, the Coshocton County Court of Appeals reinstated its reversal.

2



Appellant filed a memorandum in support of jurisdiction to this court on May 13, 2011.

This court on September 21, 2011 accepted jurisdiction and held the case for disposition of State v.

Lester, 130 Ohio St. 3d 303, 2011-Ohio-5204, which this court decided on October 13, 2011. On

November 30, 2011, this court vacated the stay and ordered briefing.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law I: Res Judicata precludes a litigant from using a resentencing entry

issued pursuant to State v. Baker, 119 Ohio St.3d 197, 2008-Ohio-3330 to relitigate an issue

when that defendant has already litigated the same issue on direct appeal.

Despite this court's remanding the instant case "for application of State v.

Ketterer***,"the Coshocton County Court of Appeals held State v. Ketterer, 126 Ohio St.3d 448,

201 0-Ohio-3831 inapplicable because the court changed its mind about whether the two

documents filed in December, 1989 and January, 1990 under R.C. 2929.03 constituted a final

appealable order under State v. Baker 119 Ohio St.3d 197, 2008-Ohio-3330.

In State v. Griffin No. 09CA21, 2010 Ohio 3517, vacated and remanded 20 i0-Ohio-

5948, at paragraph 14 on page 4 of the lower court's opinion, the court said the following:

"From our review of the trial court's judgment entries, we find a judgment entry of conviction

filed on December 21, 1989 wherein the trial court announced its verdicts, and a separate

sentencing entry filed on January 29, 1990 wherein the trial court imposed the sentence. If we

were permitted to read the two judgment entries in pari materia, there would be no Baker

argument. Unfortunately, this is not the law."
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Upon remand, however, the appellate court held that the single judge procedure removed

the case from the ambit of R.C. 2929.03. In other words, the court reached the same conclusion

that it had in 1992, to wit: that the instant case was no longer a capital case. The court said the

entries failed to satisfy Baker because "there was no need for a separate opinion pursuant to

R.C. 2929.03(F) because the procedures of R.C. 2929.03(D) were not utilized." opinion, p. 5.

The implicit holding of State v. Parker 95 Ohio St.3d 524, 2002-Ohio-2833, however, is that a

case in which an indictment contains death penalty specifications remains a capital case.

Having found that the original entries failed to constitute a final appealable order, the appellate

court held that the 1992 appeal in the case sub judice was a nullity and that the defendant was

entitled to the advantage of State v. Parker 95 Ohio St..3d 524, 2002-Ohio-2833.

The Coshocton County Court of Appeals seems not to have even considered that, unless

res judicata prohibits relitigating issues actually litigated in cases such as the instant case, and if

the appellate court were correct that the two documents in the instant case were insufficient to

result in a valid appeal in 1992, then the decision in State v. Parker would probably also be

invalid.

Appellant feels confident that the original entries in State v. Parker also failed to weigh

aggravating circumstances against mitigating factors. As the purpose of the single judge

procedure was to avoid even the possibility of the death penalty, it would have been pointless for

the single judge to have engaged in the weighing process.

Unless the doctrine of res judicata applies to issues actually litigated, even if there be

error in the order appealed from, Parker would not be settled law. Unless res judicata applies to
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issues actually litigated, no post conviction petition litigated before State v. Mapson (1982) 1

Ohio St.3d 217 is final. Unless the doctrine of res judicata applies to issues that were litigated or

that could have been litigated, the defendants in Pratts v. Hurley, 102 Ohio St. 3d 81, 2004-

Ohio-1980 and State ex rel Rash v. Jackson 102 Ohio St. 3d 145, 2004 Ohio 2053 would, even

today, be entitled to new trials. In both cases, this court held that a Parker error rendered a

judgment not void but voidable and that neither defendant could use collateral relief to obtain

successive appeals.

Before this court decided State v. Parker 95 Ohio St.3d 524, 2002-Ohio-2833, it was

common practice for capital defendants to avoid the death penalty by waiving juries and

appearing before a single judge. Unlike the instant case, in which the defendant entered a not

guilty plea and went to trial before a single judge, most capital defendants who chose single

judges entered guilty pleas. Also unlike the instant case, in which Appellee fully litigated the

single judge issue on direct appeal in 1992 and in a Murnahan motion in 1999, most of those

defendants did not appeal the single judge procedure.

This court has been reluctant to undermine the finality of judgments, uniess justice

required it, as in cases in which courts omitted a term of post release control from the sentencing

entry. This court held that a defendant had a right to a second appeal on the issue of post release

control only. State v. Bezak 114 Ohio St.3d 94, 2007-Ohio-3250.

This court in State v. Fischer, 128 Ohio St.3d.92, 2010 Ohio 6238, eschews the

argument that defendants who have fully litigated convictions on appeal may obtain new
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appeals due to Baker errors. On page 14 of that opinion, para.38, the court calls that argument

"creative," before rejecting it.

The question the court accepted in Fischer is "whether a direct appeal from a

resentencing ordered pursuant to State v. Bezak is a first appeal as of right." Id. Para 5. The

court holds it is not. An appeal from a resentencing necessitated by a court's omitting a sentence

of post release control is limited to issues about the post release control; issues already litigated

remain barred by the doctrine of res judicata.

Fischer "is limited to a discrete vein of cases: those in which a court does not properly

impose a statutorily mandated period of post release control." Id at para 32, p. 12. The

Coshocton County Court of Appeals majority relied on that limitation to ignore the other things

in Fischer that this court said about res judicata. The dissent in both recent Griffin cases said

that appellee's recent appeals should be barred by the doctrine of res judicata.

In the instant case, Appellee actually litigated, in 1992, the exact issue that she won

reversal on in 2010 and again in 2011. Finality matters. Even when a change in the law would

have benefitted a defendant at trial or on appeal, if all appeals have been pursued and decided

against the defendant, the defendant is unentitled to the benefit of the new law.

In the instant case, the old law benefitted Appellee. The single judge procedure

precluded even the possibility of the death penalty. Under the facts of the instant case, the death

penalty was a real possibility. This defendant was not a getaway driver with a bad boyfriend. She

planned the murder for months, spent the night before the murder in the victim's bed, and

gathered the victim's gun collection and cash while her accomplice shot the victim in the head.
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As this court said in State v. Lester, 130 Ohio St. 3d 303, 2011-Ohio-5204, appellate

courts have misunderstood its opinion in Baker. In both Fischer and Lester, this court said that

Baker has nothing to do with whether entries are void or voidable. This court in State v. Lester

held that an entry filed for the sole purpose of complying with Crim. R:. 32 (C) failed to provide

new appellate rights. The doctrine of res judicata should still apply.

Proposition of Law No. Il: In cases in which R.C. 2929.03(F) requires the court or panel to

file a sentencing opinion, a final, appealable order consists of both the sentencing opinion filed

pursuant to R.C. 2929.03(F) and the judgment of conviction filed pursuant to Crim. R. 32 (C).

State v. Ketterer, 126 Ohio St.3d 448, 2010-Ohio-3831, applied.

Appellee respectfully submits that the appellate court below, by applying only parts of

R.C 2929.03, is missing the point of State v. Parker, to wit: If an indictment contains death

penalty specifications, it is a capital indictment.

In State v. Parker 95 Ohio St.3d 524, 2002 Ohio 2833 (2002), this court accepted the

Cuyahoga County case of State v. Parker in which the appellate court had held that a single

judge lacked jurisdiction to accept a guilty plea in a capital case even if the state agreed to forgo

the death penalty. Among the three cases that were in conflict with the Cuyahoga appellate case

was State v. Griffin (1992), 73 Ohio App. 3d 546.

As in the instant case, there would have been no reason for the entries in Parker to

comply with all requirements of R.C. 2929.03, as there would have been no need for the single

judge to determine whether the aggravating circumstances outweighed the mitigating factors..
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The court below held that the three judge requirement of the capital murder statute

applies, but that the two document rule of State v. Ketterer does not apply because there would

be no weighing of aggravated circumstances against mitigating factors.

Appellee will argue that Ketterer does not apply because the two documents filed in

cases in which defendants availed themselves of the one-judge-rule were not perfect. If this be

true, then every defendant who convinced trial courts to use the one-judge-rule to avoid all

chance of the death penalty would be entitled not only to a new appeal but also to a new trial.

This court in State v. Lester 130 Ohio St. 3d 303, 15, 2011-Ohio-5204 said that the

purpose of Crim. R. 32(C ) is to ensure that a defendant is on notice concerning when a final

judgment has been entered and the appellate time begins to run. Appellee obviously had that

notice as she immediately appealed her conviction, including the three-judge issue on which the

court below reversed in the instant case.

Although a defendant is entitled to an entry showing the manner of conviction, an entry

lacking that manner of conviction is still a final appealable order. State v. Lester 130 Ohio St. 3d

303, 2011 -Ohio-5204. The court said in Lester than an entry filed for the sole purpose of

complying with Crim. R. 32 (C) failed to provide new appellate rights. Appellee has argued that

the prosecution waived the right to argue that the new entry failed to grant new appellate rights

because the prosecutor wrote the entry. However, a prosecutor cannot invest an appellate court

with jurisdiction. As a corrected entry filed pursuant to State v. Baker, grants no new appellate

rights, a prosecutor cannot create those rights.
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There is a difference between a sentencing opinion that contains errors and a sentencing

opinion that fails to impose part of a sentence. This court has said that post release control is part

of the sentence. A comparable issue with a sentencing entry under R.C. 2929.03 might be if the

court sentenced a defendant to life, but left out the period after which the defendant would be

eligible for parole. This court in Fischer recognized at para 39 the irony that would prevent a

reviewing court from correcting sentencing errors if every sentencing entry that was contrary to

law failed to be a final order subject to review. Most important, for this case, if the lower court

were correct, the original entry in Parker would suffer the same error, rendering the order

appealed from in Parker non-appealable and the decision, under the Coshocton court's

reasoning, invalid.

This court's decision in State v. Baker did not change State v. Parker. This court in

Lester clarified Baker to distinguish between substantive requirements and requirements of the

rule alone. Courts determine their own jurisdiction. As the county appellate court, this court,

and the federal courts all affirmed this case ten years before this court decided the three judge

rule in Parker, the appellate court was wrong to determine that it and this court did not have

jurisdiction after all, over twenty years after appellee's conviction became final.
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CONCLUSION

The appellate court's opinion is circuitous and inconsistent with State v. Lester, State v.

Fischer, and State v. Ketterer. The consequences of the decision, if allowed to stand, will be

enormous. Under the Coshocton County Court's reasoning, every person who benefitted from

the single judge procedure to avoid the death penalty is entitled to a second appeal and a new

trial. As some courts will no doubt disagree with the Coshocton County Court's declining to

apply res judicata, this court will eventually face motions to certify conflicts.

This court twice rejected appellee's invitation to grant her the benefit of State v. Parker.

Nothing makes her any more deserving of that benefit today. The State of Ohio respectfully

requests that this court vacate and remand with instructions to either dismiss the appeal because

an entry issued to satisfy Crim. R. 32(C) fails to give new appellate rights, or to hold that the

defendant is barred by the doctrine of res judicata from re-litigating the issue of the three-judge-

panel.

Respectfully submitted,

COUNSEL FOR APPELLANT, STATE OF OHIO
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On February 27, 1989, the Coshocton County Grand Jury indicted Sandra

on several counts, including one count of aggravated murder with death and

Firearm specifications in violation of R.C. 2903.01(A), R.C. 2929.04(At{7j, and R.C.

2941.141.

{1,2} On November 1, 1989, Ms. Griffin waived her right to a speedy trial and

ner right t;, ee'ried by a three-judge panel or a jury. The state agreed not to pursue the

death pen€ r, but did not dismiss the death speeitication.

A trial befcsre a single judge commenced on December 7, 1989. The trial

coui-t found Ms. Griffin guilty of all counts except two. By judgment entry on sertencing

filed ,5anuary 29, 1990, the trial court sentenced Ms. Griffin to an aggregate term of life

imprisonment with parole eligibility after thirty vears, and ordered her to serve three

years ac.tual incarceration on the f;rearm specification, to be served consecutively.

This court affirmed the conviction. S.eei, State v. Gri`rtn (1992), 73 Ohio

App.3d 646, further appeal dismissed (1 992), 64 Ohio St.3d 1428.

{%6} On August 4, 2009. iVls. Griffin filed a motion for a final appealable order

*^}zrvi,lunt t,.^. v.a.° ` P°Lnr '!S6 Whin ^t %A 107 7f1R (14.
i

^i'2"`h Pl A + n'^ nnnn
Hv .vv ., , LvvV'v„v`:=> iJi1 nUyU.^TL d.t , L1.all5,

the trial court filed a new judgment entry on sentencing, once again sentencing A.4s.

Griffin to life imprisonment with parole eligibility after thirty years plus the three years for

the fsrearm specification.

{16} Ms. Griffin filed an appeal, chatienging the fact that a single judge heard

her capital trial and sentencing hearing. This court, after.lergthy analysis on several

issues, including the application of Baker, R.C. 2929.03{F}, prior direct appeal, ncn winal

- 6
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orders, and finalitiy of judc?ments: reversed and remanded the case for new trial. State

v. urif£n, Cos:locton App. No, 09CA29, 2010-Ohio-3517.

{j17} The state of Ohio filed an aDpeal ovith the Supreme Court of Oh:o. On

t?ece:nder 9, 2010, the Supreme Court of Ohio entered the fo!?ow:ng decision:

"The judgment of the court of appeals is vacated, and the cause is

remanded to the court of appeais for application of State v. Ketterer•, 126 Ohio St.3d

44$, 2010-C}hio-383', 935 Ri.E.2d 9." State v. Grrffin, 127 Ohio St.3d 266, 2010-Ohio-

5948, {1

,91 This matfer is now before this court for determination in light of the

Supreme Court of Ohio's remand.

^11101 !r1 Ketterer at !;17, the Supreme Court of Ohio spec:ficaily found, in

aggravated murder cases, R.C. 2929.03(F) determines the nature of "a firaai appealable

order":

distinguish the present case frorn Baker and agree with the state tnat

in aggravated-murder cases subject to R.C. 2929.03(F), the final, appealable order

i F}{. Li}` rvF }{a A F } Fi... F"^^'µ '`
ci,fiJiafJ ^f sF,e cvmvi:iosiuei vt i fe^l:i:gftlellS e(Illyaiid tilG sOtltr{Itrfilg opi7ilVll. LI`JCL3t"ì{..S^^^ ^^

R.C. 2929.03(F) requires the court to file a sentencing opinion, Baker does not control

this case, because Baker addressed only noncapital criminaf cases, ir1 which a

judgment of convictior, alone constitutes a final, appealable order. R.C. 2929M(F)

requires that a separate sentencing opinion be filed in addition to the ;udgment of

conviction, and the statute specifies that the court's judg=nent is not fi:,a! !;ntil the

sentencirrg opinion has been fi!ed- Caeital cases, in which an R.C. 2929.03(Fl

sentencing opinion is nec-essary, are clear exceptions to Bakp-r's `one ciocumer!f

fl ^^
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{112z In Ketterer, the defendant pled guilty to aggrava*.ed murder and was

sentenced to death by a three-judge panel. A smten(5"ng opinion pursuant to R.C,

2929.03;F) vvas filed. In the case sub judice, Ms. Griffin was tried and found gui:ty of

avated murder by a sincale judge Ms. Gr§ffin had waised her right to a three-judgi

panel because the state had agreed not to pursue the death penathf, although the state

did not dismiss the death specification. She was sentenced to tife imprisonment with

oaroie eligibility after thirty years.

During the time of appeflant's case, R.C. 2929.03(F) read as follows:

{"(14} ""* The court or panel, when it imposes life imprisonment under division

(D} of this section, shall state in a separate opinion its sobcific findings of which of the

mitigating factors set fortia in division (B) of sec6on 2929.04 of the Revised Code it

found to exist, what aggravating circumstances the offende; was found guilty of

committing, and why it could not find that these aggravating circumstances were

sufficient to outweigh the mitigating factors. The court or panel shall fie the opinion

required to be prepared by this division with the clerk of the appropriate court of appeals

+" ^ ^t .".,,,e c.Va^ ^, t,ic supre^r^e court ;ro,thin frfteen days after the court or pane!

imposes sentence. ihe judgment in a case in which a sentencing hearing is held

pursuant to this section is not final until the opinion is°fiJed:" , r

{J(15} R.C.2929.03(D)(3), applicable during appeliant`s case, stated the

fof?owing;

{116} "Upon consideration of the relevant evidence raised at trial, the testimony,

other evidence, statement of the offender, argumerats of counsel, and, if applicable, the

reports submifted to the court pursuant to division (D)(f) of this section, if,
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receivinra pursuant to division (D}(2) of this secti3n the trial jury's recommendation that

the sentence of death be imposed. the court finds, by proof beyond a reasonable doubt,

or if the panel of three judges unanimously finds, that the aggravating circumstances :he
. % . .

offender was four.d guilty of committing outweigh the rnitigating factors, it sha!l impose

sentence of death on the offender. Absent such a finding by the court or panel, the

court or the parxe[ shall impose one of the following sentences on the offender:

117} 'ra; L=fe imprisonment with parole ehgibility after serving twenty full years

prisonment;

"(b) Life irnpr3sonment vrith paroie e;irdibility after serving thirty fu,i years of

imprlsonment."

The threshold question is whether R.C. 2929.03(F; applies to a defendant

mitigation hearing, it is as if the procedures set foreh in R.C. 2929.03(Ct ) are bypassed.

{120} R.C. 2929.03(F) references subsection (D) as the predicate to the filing of

a separate opinion on vreighing the mitigation factors vis-A-vis the aggravatina

G
•
rGUrfil5taTlGes oul4V

•
etĈj

-L'
(]ii ig fi7ft

.-_.^l! 'I1(:_ Y
[dC:t•Uf.°^.

' RA_
. C7^Iii4l

P^ ^LL'...,
S
._

case, By not
'

iii17 EfT iV15 F 7'si Vi

who never had a rnitigation hearing under R.C. 2928.04. Cieariy, the record sub;udice

establishes the imposition of the death penalty nas never to be considered. Ms. Griffin

was sentenced to ilfP imprisonment with paroie eligibility after thirtv years pursuant to

R.C_ 2g29.03(t};(3)(b). There was never a finding on the question of aggravating

.,^.:
nces. In this case, there was no need for a separate opinion pursuant to R.C.

2929.g3f,F} because the procedures of R.C. 2S2g.t33(C) were not utilized.

{J1211 We therefore S:onclude that the hoEding in Ketterer as it app':ies to the

issue of a frnal appealable order does riot appiy in this case. There was no final

ii^ Y9
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under R.C. 2929.03(F).

appeaiable order unti! the August 27, 2009 judgment entry on sentencing. The holding

of our previous decision in this case applies. There was no need for a mitigation entr%•

n State ex rei, rJeV;%rne v. 6urge, Ohio St3d

Justice Lanzinger, in a concurring ovinion at 124 , discuswd whether new appe[late

;¶23; °! caricur in the court's opinion, but write separateiy to note that our

decision today (eaves open the question whether new appellate rights arise from a neN

sentencing entry issued in order to comply with Crim.R. 32(C).Rv2 We have held that a

sentencing entry that violates Crim.R. 32(C) renders that entry nonappeaiable. State ex

rel. Cu,gan v. Medina Cfy. Court of Common Pleas, 119 Ohio St.3d 535, 2008-Ohio-

4699, 895 iv,E.2d 805, %9. in light of the facts of the present case, we eventuallv will

need to determsne what effect an appellate decision has ydhen the appe!late court's. ..^ ...

jurisdiction was premised upon a sentencing entry that violated Crim.R. 325C! and was

thus nonappeaiable.

fif'IAl "^ ^12 T;:@ ;iaie has r?aiseu[tI;-`i thio issiae iII [LS 3eGsJitrJ̀ propt3SjiK)n rJf law in

State ;r. Allen, case No. 2010-1342, 126 Ohio St.3d 1615, 2010-Ohio-5191, 535 N.E.2d

854, and State v, Smffh, case No. 2010-1345, 126 Ohio St.3d 1615, 2010-Ohio-5101,

935 N.i=.2d 854, both of whict, we accepted for review and held for our decision in the

case. The issue '€s also pending in State v. Lester, which we agreed to rev`^ew on order

of a certified conflict and on a discretionary appeal, case itios. 2011+3-1007, 126 Ohio

rights emerge from a Baker viola
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St.3d 1581, 2010-Cihio-4542, 934 tV.E.2d 354 and 2013-1372, 126 Ohio St3d 1579,

20 10-Ohio-4542, 934 N.E.2d 353."'

{125; In State v. Fischer, 128 Ohio St.3d 92, 2010-C')hio-6238, paragraphs thrpe

and four of the syllabus, a case involving the failure to proper€y seritence on postrelease

control, the Supreme Court of Ohio held the scope of an appeal frorn a resentencing

hearing is limited to issues arising during .he resentencing hearing:

{i(26} "Although the doctrine of res judicata' dbes 68t preclude review of a void

sentence, res judicata still applies to other aspects of the merits of a c.onviction,

including the deterniina6on of guilt and the lawful elements of the ensuing sentence.

{127} "The scope of an appeal from a resentencing hearing in which a

mandatory term of postrelease control is imposed is !imited to issues arising at the

resentencing hearing."

{¶28} On the issue of res iudicata and postrelease contro; resentences, the

Fischer court explained the following at 130-31 ^

{123} "Correcting the defect without remandihTfo"r"" fesentencing can provide an

equitable,
tP._:__ ♦ ^_. [,.. •.1 - L.........^ fJ...... .J....L aL..l

, eGOnl7tTii(^[7s, dnC7 et73t;SY[It reli^eUV 1uI "x7 VL^liJ sCiFiCtG, we ciLtVPl bP161

remedy in one narrow area: in cases in which a trial judge does not impose postrelease

control in accordance with statutorily mandated terms. in such a case, the sentence is

void. Principles of res judicata, including the docirine of the law of the case, do not

preclude appellate review. The sentence may be reviewed at any time, on direct appeal

or by collateral attack.

1y;te riote as of IWarcta 23, 2011, the A(t2n and Smith cases are sta[i
currently set for oral argument on Apri, 6, 2011.

ye.d, and

^ ^ ^ ^
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. ... .,a .^

court does nct prcrperiy impose a statutariiy mandated period of postrelease control. In

cases involving postrelease control, we will continue to adhere to our narro=w, discrete

line of cases addressing the unique problems that have arisen in the application of that

law and the underlying statute. In light of the General Assembly's enactment of R.C.

2929.191, it is likely that our work in this reaard is drawing to a close, at least for

purposes of void sentences. Even if that is not the case, however, we v.•ou(d be 'sii-

served by the approach advocated by the dissent, which isptemised on an unpalatable,"t .,

and unpersuasive foundation."

{134} We therefore conclude there has been no guidance provided to the

appellate courts on the applicability of res judicata to a non-final order pursuant to

Baker.
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{¶32} Faced with this open issue, we are forced to ccnciude that under Baker;

P,1s. Griffin's assignment of error in raising State V. -Rarker, 95 Ohio St3d 524, 2002-

Ohio-2£33, is valid. Our oriGinaE reversal and remand are unaffected by Ketter¢r, and

are hereby reimposed. See, State v. GrTffrr, Coshocton App. No. D9GAt1. 20?0-t7hio-

3597.

13v Farmer, J.

Edwards, J. concur and

Hoffman, P.J. dissents.

JUDGES

SCF;sg 309
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Hoffman, P.J., dissenting

1rII33} I Yespecuu{iy dissent for the reasons set forth in my dissent in 5tate v.

Gri`fin, Coshocton App. No, 09CA21, 2010-Ohio-3517.
...%.

HON. WILLIAM B_ HO
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IN THE COURT OF COMMON PLEAS
COSHOCTON COUNTY, OHIO

STATE OF OHIO,

Plaintiff, Case No: 89 CR 013

vs.
Judgment Entry

SANDRA MAXWELL GRIFFIN, on Sentencing

Defendant.

This judgment entry was prepared and filed at the request of the defendant pursuant

to a Motion for a Final Appealable Order, filed August 4,2009, and pursuant to the holding

of State v. Baker,119 Ohio St.3d 197, 893N.E.2d 163. Any additions to the original Judgment

Entry on Sentencing in this case, filed January 29,1990, are in bold type.

This matter came on for sentencing this 25th day of January, 1990. Present in Comt were

the defendant, SANDRA MAXWELL GRIFFIN, represented by Attorneys Demtis Pusateri and C.

Jay Schwart, and William M. Owens, Prosecuting Attotney, and Attomey C. Keith Plummer,

.t,o crn^a Qt,;n. The dvfendant nrecented evidence for the COurt's consideration.,^g ................ ^______

On November 1, 1989, while represented by counsel, the defendant waived her right

to trial by jury and by a three judge panel and agreed to trial by a shlgle judge in exchange

for the State's agreement to not seek the death penalty.

On January 29, 1990, after trial to a single judge,-the defendant was found gtiilty of

complicity to commit aggravated murder with aggravated robbery and firearm specifications,

complidty to unlawfut possession of a dangerous ordnance, complicitv to grand theft, and

complicity to aggravated robbery with a firearm specification.
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This matter is now before the Court for final disposition. Pursuant to Criminal Rule 32

(A)(1), the Court inquired whether the defendant had anything to say before the Court pronounced

sentence upon her. The defendant tnade a statement to the Court. The Court heard the remarks and

arguments of defense counsel and the Prosecuting Attorney. The Court also considered testimony

presented_

Upon due consideration of the matters set forth in Section 2929.12 of the Ohio Revised

Code and all other matters pertinent to the sentence to be imposed, the Court hereby sentences the

defendant as for Cotmt One (1) of the indictment, to incarceration for life in the Ohio Reforniat.ory

for Women with parole eligibility after sraving thirty (30) actual years of incarceration for the

offense of cotnplicity to aggravated inttrder in violation of the Ohio Revised Code Section

2903.01(A) and 2923.03(A)(2), an unclassified felony.

As and for the Firearm Specification to Count One (1), the Coutt hereby sentences the

defendant to an incarceration for three (3) years in the Oltio Refprtnatory for Wornen with said three

(3) years incarceration to be served as actual incareeradon. The sentence for the Specification is to

be served consecutively with all other cotmts herein.

CountTwo (2) of the indictment was dismissed by the Court upon tequest of the defendant.

Count Six (6) was dismissed by the Comt upon the request of the Prosecuting Attorney

As and for Cotint Five (5) of the indictment, the Court hereby sentences the defendant to an

indefinite sentence in the Ohio Reformatory of Women the minimum of which sltal l be ten (10) yeats

and the maxintum whiclt shall be twenty five (25) years for the offensa of conlplicity to aggravated

robbery in violation of Ohic Revised Code Section 2911.01(A) and Section 2923.03(A)(2), an

aggravated felony of the first degree. The minimtun of said sentence sllall be served as actual

inc.arcerat ion and shall be set7,ed concurrently with all other ternis of incarceration stated herein. As
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and for Count Three (3) and Four (4) of the indictment, the Conrt finds these to be allied offenses

with Count Five (5) of the indictment and said incarceration for said offenses shall be served

concurrently with Count Five (5). The Court does not impose any actual sentence as for Counts

Three (3) and Four (4). As and for the Fireatm Specification t.9 Count Five (5) of the indictment,

the Cottrt hereby sentences the defendant to a defittite term of incarceration of three (3) years in the

Ohio Reformatory for Women. The three (3) years of incarceration for the Firearm Specification

shall be served as actual incarceration, but shall be served only if the sentence for the Firearm

Specification to Count One (1) is legally negated in any mamler.

It is further ordered that the defendant pay the costs of prosecution on each count.

It is further ordered that the defendant be remanded to the custody of the Sheriff of

Coshocton County, nnd tlrat a Wanant be issued to said Sheriff for conveyance of the defendatit to

the Ohio Reformatory for Women. Defendant is also granted credit for time already served in the
,

Coshocton County Justice Center relating to these offenses.

Upon inquity of the Court, the pmsecution stated that the victim's next of kin and immediate

rzlatives, were notified of the date, time, and place of the hearing. Two family cnembets were

present and did speak. The Court instrurxed the prosecuting attomey to notify the family of the

deceased of the possibility of victim coinpensation available to them. Bond in this case is released.

The Clerk is ordered to make a record in this case.

0 r/ r K (2 e^,
RICHARD I. EVANS, Judge

t

5/5

I

ROBERT,S^BATCHELOR (0059760)
Prosecuti^ Attorney
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IN TEiE COMMON PLSAS COURT OF COSHOCTON COUNTY, OHIO

State of Ohio

Plaintiff, Case `do. 89-CR-

v5. JUDGMENT ENTRY

ON SENTENCING

Sandra Maxwell Griffin

Defendant.

----------------------------------------------------

This matter came on for s3tehcing this 25th day o

January, 1990. Present in Court were the detendant, Sandra

Maxwell Griffin, reoresented by Attorneys Dennis Pusateri and

C. Jay Schwart, and William M. Owens, Prosecutinj Attor.ney,

and Attorney C. Keith Plumrner repre4entinr:1 the State af, Ohio.

The defendant presented evidence for the Court's

consideration.

This matter is now before the Court for final

disposition. Pursuant to Criminal Rule 32(A)(l), the Court

inquired whether the defendanC.h^d.anything to say before the

Court pronounced sentence npon her. The defendant made a

I

atement to-the Court. The Court heard the remarks and

arguments of defense counsel and the Pro>ecuting Attorney.

The Court also considered teotimony oresented.

Upon due consideration of the matters set forth in

Section 2929.12 of the Ohio Revised Code and all other

;i! matters pertinent to the sentence to be imposed, the Court

ereby sentences the defendant as for Count One (1) of the

^^I -^
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the Ohio ReEormatory

Women with parole eligibility after serving thirty (30)

actual years oE incarceration for the offen;;e ot comolicity

H to agqravated murd>r n of the Ohio 2evised Code

Section 2903.01(A) and 2923.03(A)(2), an unclassified

felony.

As and for the Firearm SQecification to Count one (1),

!l
i', the Court hereby sentences the defendant to an incarceration

for three (3) years in the Ohio Reformatory for Women with

said three (3) years incarceratiqn to,, kre served as actual

incarceration. The sentence for the Specification is to be

I served consecutively with all ottler counts herein.

Count Two (2) of the indictmeit was dismissed i^y the

Court upon request of the def.endant. Count six (6) wa.s

1dismissed by the Court upon the request of the Prosecuting
[i

Attortiey.

As and for Count five (5) of .the indictment, the Court

reby sentencea the defendant to an indefinite sentence in

Ohio Reformatory of t7omen the minimum of which shall be^

n (10) years and the maximum which shall be twenty-five

!':and Section 2923,03(A)(2), an aggravated felony of the first

jj(25) years for the offense of complicity to aggravated

;!robbery in violation of. Ohio Re=;ised Code Section 2911.01(A)

ree. The minimum of said sentence shall F.he served as

actual incarceration and shall be served concurrently with
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a11 other terms of incar.ceration stated herein. As and for

count three (3) and four (4) of the indictment, the Court

finds these to be allier.i of.l°en8esVith count five (5) of the

indictment and said incarceration for said offenses shall be

served concurrently with count five (5). The Court does not

impose any actual sentence as for counts three (3) and four

(n). As and for the Firearm Specification to count five (5)

of the indictment, the Court hereby sentences the defendant

to a definite term oE incarceration of three (3) years in the

Ohio Reformatory for Women. The three (3) years of

incarceration for the Firearm Specification shall be served

as actual incarceration, but s.hqil-.!>e served only if the

!: legally negated in any manner.

j sentence for the Firearm Soecification to Count one (1) is

It is further ordered that the defendant pay the costs

pros.,..,:tx.,., .,.. each count-

It is further ordered that the defendant he remanded to

the custody of the 5heriff of Coshocton County, and that a

G7arrant be issued to said Sheriff for conveyance of the

endant to the Ohio Reformatory for Women. Defendant is

also granted credit for time alr % eady,served in the Coshocton

County Justice Center relating to these offenses.

Upon inquiry of the Court, the prosecution stated that

the victim's next of kin and immediai.e relatives, were

notified of the date, time, and olace of the hearing. Two
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IN THE CGMMCN PLEAS CCt(RT OF C©SFfiCTCN COUNTY, OHIO

STftTE OF ONTb,

P'aintiff,

t^ vs

SANDRA MAXWELL GRIFFIN,

ir Gefendant.

or, December 18, 1989, in open court, and

Case No. 89 CR 13

,IUDGMT ENTRY

defendant, accompanied by her attorneys, Mr. Schwart arki Mr. t^f9ateri,

and in the presence of the representatives of the plaintiff, State of

Ohio, Mr. Plummer and Mr. Owens, the court announced the following verdicts

and findings:

(1) As to Count One, a charge of complicity in aggravated nurder,

the court finds the defendant guilty as charged in that count of the

indictment.

(2) As to the first specification in Count One, the court finds

the defendant guilty of the specificatio0 in that the defendant did commit

the offense of complicity in aggravated murder while the defendant was

committing, atterlpting to commit, or fleeing immediately after committing,

cr attempting to commit aggravated robbery, and the defendant while not

the principal offender in the aggravated murder, did aid and abet in the

ccnvission of the aggravated murder srrith prior calculation and design

as charged in the specification.

(3) As to the second specification, the court fintis that the defendant

did have a firearm as defined in Seetion 292?.11 of the Ohio Revised Code

on or about, her person or under her contro? ^`d}'??e comr;itting the offense

^ ^^ ^^
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of dangerous ordnance, the court finds the defendant guil'ty as charged

in Co+ant Three of the indiCtment.

( 5) As to Count Four, a charge of complicity in theft, the court

finds the defendant guilty as charged in Count Four of the indict:r^ent.

(6) Further, as to Count Four, the court r'.inds the value of the

property stolen was $5,000 or more and less than $100,000.

!7) As to Count Five, a charge of complicity in aggravated robbery,

the court finds the defendant guilty as charged in Count rive of the

indictrnent.

(8) As to the specification to Count Five, the court finds the

defendant did have a firearm, as defined in Section 2923.:1 of the Ohio

Revised Code on or about her person or under her control while committing

the offense charged in Count Five.

The sentencing hearing is hereby scheduled for the 17th day of January,

1990, at 9:30 o'clock A.M. Defendant is ordered held without bond, pending

haraed in Count One.

(4) As to Count Three, a charge of complicity in untawfut possession

sentencing.

CERTIFICATE OF SERVICE

T hereby certify that a true copy of the foregoing Judgment Entry

Schwart, Attorneys for Defendant, 338 South High Street, Columbius, Ohio
43215, by regular U. S. t7a i 7, thi s^^,^ day of December, 1989.

he Clerk of Courts' Office, and upon Mr. Dennis Pusateri and Mr. C. day

was served upon William 'r'-,. Owens, Prosecuting Attorney. 4^3 Main Street,
Coshocton, Ohio 43812, by p,acing such copy in his office mail box in
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2929.03 Imposition of sentence for aggravated murder.

(A) If the indictment or count in the indictment charging aggravated murder does not contain one or
more specifications of aggravating circumstances listed in division (A) of section 2929.04 of the
Revised Code, then, following a verdict of guilty of the charge of aggravated murder, the trial court

shall impose sentence on the offender as follows:

(1) Except as provided in division (A)(2) of this section, the trial court shall impose one of the following

sentences on the offender:

(a) Life imprisonment without parole;

(b) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving

twenty years of imprisonment;

(c) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving

twenty-five full years of imprisonment;

(d) Subject to division (A)(1)(e) of this section, life imprisonment with parole eligibility after serving

thirty full years of imprisonment;

(e) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (A)(1)(a) of this
section, the trial court shall sentence the offender pursuant to division (B)(3) of section 2971.03 of the

Revised Code to an indefinite term consisting of a minimum term of thirty years and a maximum term

of life imprisonment that shall be served pursuant to that section.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, the trial court shall impose upon the offender a

-be servedsentence of life imprisonment without parole that si^ail ^o ^pursuant to., ......••..ccrtin•n -7Q71 -- 0-3 of the

Revised Code.

(B) If the indictment or count in the indictment charging aggravated murder contains one or more
specifications of aggravating circumstances listed in division (A) of section 2929.04 of the Revised
Code, the verdict shall separately state whether the accused is found guilty or not guilty of the
principal charge and, if guilty of the principal charge, whether the offender was eighteen years of age
or older at the time of the commission of the offense, if the matter of age was raised by the offender
pursuant to section 2929.023 of the Revised Code, and whether the offender is guilty or not guilty of
each specification. The jury shall be instructed on its duties in this regard. The instruction to the jury
shall include an instruction that a specification shall be proved beyond a reasonable doubt in order to
support a guilty verdict on the specification, but the instruction shall not mention the penalty that may

be the consequence of a guilty or not guilty verdict on any charge or specification.

(C)(1) If the indictment or count in the indictment charging aggravated murder contains one or more
specifications of aggravating circumstances listed in division (A) of section 2929.04 of the Revised
Code, then, following a verdict of guilty of the charge but not guilty of each of the specifications, and

http://codes.ohio.gov/orc/2929.03 1 /21 /2012
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regardless of whether the offender raised the matter of age pursuant to section 2929.023 of the

Revised Code, the trial court shall impose sentence on the offender as follows:

(a) Except as provided in division (C)(1)(b) of this section, the trial court shall impose one of the

following sentences on the offender:

(i) Life imprisonment without parole;

(ii) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after serving

twenty years of imprisonment;

(iii) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after

serving twenty-five full years of imprisonment;

(iv) Subject to division (C)(1)(a)(v) of this section, life imprisonment with parole eligibility after

serving thirty full years of imprisonment;

(v) If the victim of the aggravated murder was less than thirteen years of age, the offender also is

convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (C)(1)(a)(i) of this
section, the trial court shall sentence the offender pursuant to division (B)(3) of section 2971.03 of the
Revised Code to an indefinite term consisting of a minimum term of thirty years and a maximum term

of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, the trial court shall impose upon the offender a
sentence of life imprisonment without parole that shall be served pursuant to section 2971.03 of the

Revised Code.

(2)(a) If the indictment or count in the indictment contains one or more specifications of aggravating
circumstances listed in division (A) of section 2929.04 of the Revised Code and if the offender is found

. tho
guilty of both the charge and one or more of the specifications, the penaity to be i pcs.u cn ,

offender shall be one of the following:

(i) Except as provided in division (C)(2)(a)(ii) or (iii) of this section, the penalty to be imposed on the
offender shall be death, life imprisonment without parole, life imprisonment with parole eligibility after
serving twenty-five full years of imprisonment, or life imprisonment with parole eligibility after serving

thirty full years of imprisonment.

(ii) Except as provided in division (C)(2)(a)(iii) of this section, if the victim of the aggravated murder
was less than thirteen years of age, the offender also is convicted of or pleads guilty to a sexual
motivation specification that was included in the indictment, count in the indictment, or information
charging the offense, and the trial court does not impose a sentence of death or life imprisonment
without parole on the offender pursuant to division (C)(2)(a)(i) of this section, the penalty to be
imposed on the offender shall be an indefinite term consisting of a minimum term of thirty years and a
maximum term of life imprisonment that shall be imposed pursuant to division (B)(3) of section

2971.03 of the Revised Code and served pursuant to that section.
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(iii) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, the penalty to be imposed on the offender shall be
death or life imprisonment without parole that shall be served pursuant to section 2971.03 of the

Revised Code.

(b) A penalty imposed pursuant to division (C)(2)(a)(i), (ii), or (iii) of this section shall be determined

pursuant to divisions (D) and (E) of this section and shall be determined by one of the following:

(i) By the panel of three judges that tried the offender upon the offender's waiver of the right to trial

by jury;

(ii) By the trial jury and the trial judge, if the offender was tried by jury.

(D)(1) Death may not be imposed as a penalty for aggravated murder if the offender raised the matter
of age at trial pursuant to section 2929.023 of the Revised Code and was not found at trial to have
been eighteen years of age or older at the time of the commission of the offense. When death may be
imposed as a penalty for aggravated murder, the court shall proceed under this division. When death
may be imposed as a penalty, the court, upon the request of the defendant, shall require a pre-
sentence investigation to be made and, upon the request of the defendant, shall require a mental
examination to be made, and shall require reports of the investigation and of any mental examination

submitted to the court, pursuant to section 2947.06 of the Revised Code. No statement made or
information provided by a defendant in a mental examination or proceeding conducted pursuant to this

division shall be disclosed to any person, except as provided in this division, or be used in evidence
against the defendant on the issue of guilt in any retrial. A pre-sentence investigation or mental
examination shall not be made except upon request of the defendant. Copies of any reports prepared
under this division shall be furnished to the court, to the trial jury if the offender was tried by a jury, to
the prosecutor, and to the offender or the offender's counsel for use under this division. The court, and
the trial jury if the offender was tried by a jury, shall consider any report prepared pursuant to this
division and furnished to it and any evidence raised at trial that is relevant to the aggravating
circumstances the offender was found guilty of committing or to any factors in mitigation of the
imposition of the sentence of death, shall hear testimony and other evidence that is relevant to ti e
nature and circumstances of the aggravating circumstances the offender was found guilty of
committing, the mitigating factors set forth in division (B) of section 2929.04 of the Revised Code, and
any other factors in mitigation of the imposition of the sentence of death, and shall hear the

statement, if any, of the offender, and the arguments, if any, of counsel for the defense and
prosecution, that are relevant to the penalty that should be imposed on the offender. The defendant
shall be given great latitude in the presentation of evidence of the mitigating factors set forth in
division (B) of section 2929.04 of the Revised Code and of any other factors in mitigation of the
imposition of the sentence of death. If the offender chooses to make a statement, the offender is
subject to cross-examination only if the offender consents to make the statement under oath or

affirmation.

The defendant shall have the burden of going forward with the evidence of any factors in mitigation of
the imposition of the sentence of death. The prosecution shall have the burden of proving, by proof
beyond a reasonable doubt, that the aggravating circumstances the defendant was found guilty of
committing are sufficient to outweigh the factors in mitigation of the imposition of the sentence of

death.
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(2) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence,
statement of the offender, arguments of counsel, and, if applicable, the reports submitted pursuant to

division (D)(1) of this section, the trial jury, if the offender was tried by a jury, shall determine
whether the aggravating circumstances the offender was found guilty of committing are sufficient to
outweigh the mitigating factors present in the case. If the trial jury unanimously finds, by proof beyond
a reasonable doubt, that the aggravating circumstances the offender was found guilty of committing
outweigh the mitigating factors, the trial jury shall recommend to the court that the sentence of death
be imposed on the offender. Absent such a finding, the jury shall recommend that the offender be

sentenced to one of the following:

(a) Except as provided in division (D)(2)(b) or (c) of this section, to life imprisonment without parole,
life imprisonment with parole eligibility after serving twenty-five full years of imprisonment, or life

imprisonment with parole eligibility after serving thirty full years of imprisonment;

(b) Except as provided in division (D)(2)(c) of this section, if the victim of the aggravated murder was
less than thirteen years of age, the offender also is convicted of or pleads guilty to a sexual motivation
specification that was included in the indictment, count in the indictment, or information charging the
offense, and the jury does not recommend a sentence of life imprisonment without parole pursuant to
division (D)(2)(a) of this section, to an indefinite term consisting of a minimum term of thirty years
and a maximum term of life imprisonment to be imposed pursuant to division (B)(3) of section

2971.03 of the Revised Code and served pursuant to that section.

(c) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or

information that charged the aggravated murder, to life imprisonment without parole.

If the trial jury recommends that the offender be sentenced to life imprisonment without parole, life
imprisonment with parole eligibility after serving twenty-five full years of imprisonment, life
imprisonment with parole eligibility after serving thirty full years of imprisonment, or an indefinite term
consisting of a minimum term of thirty years and a maximum term of life imprisonment to be imposed
pursuant to division (B)(3) of section 2971.03 of the Revised Code, the court shall impose the
sentence recommended by the jury upon the offender. If the sentence is an indefinite term consisting
of a minimum term of thirty years and a maximum term of life imprisonment imposed as described in

division (D)(2)(b) of this section or a sentence of life imprisonment without parole imposed under
division (D)(2)(c) of this section, the sentence shall be served pursuant to section 2971.03 of the
Revised Code. If the trial jury recommends that the sentence of death be imposed upon the offender,

the court shall proceed to impose sentence pursuant to division (D)(3) of this section.

(3) Upon consideration of the relevant evidence raised at trial, the testimony, other evidence,
statement of the offender, arguments of counsel, and, if applicable, the reports submitted to the court
pursuant to division (D)(1) of this section, if, after receiving pursuant to division (D)(2) of this section
the trial jury's recommendation that the sentence of death be imposed, the court finds, by proof
beyond a reasonable doubt, or if the panel of three judges unanimously finds, by proof beyond a

reasonable doubt, that the aggravating circumstances the offender was found guilty of committing
outweigh the mitigating factors, it shall impose sentence of death on the offender. Absent such a
finding by the court or panel, the court or the panel shall impose one of the following sentences on the

offender:

(a) Except as provided in division (D)(3)(b) of this section, one of the following:
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(i) Life imprisonment without parole;

(ii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eligibility after

serving twenty-five full years of imprisonment;

(iii) Subject to division (D)(3)(a)(iv) of this section, life imprisonment with parole eligibility after

serving thirty full years of imprisonment;

(iv) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,
count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (D)(3)(a)(i) of this
section, the court or panel shall sentence the offender pursuant to division (B)(3) of section 2971.03 of

the Revised Code to an indefinite term consisting of a minimum term of thirty years and a maximum

term of life imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, life imprisonment without parole that shall be served

pursuant to section 2971.03 of the Revised Code.

(E) If the offender raised the matter of age at trial pursuant to section 2929.023 of the Revised Code,
was convicted of aggravated murder and one or more specifications of an aggravating circumstance
listed in division (A) of section 2929.04 of the Revised Code, and was not found at trial to have been
eighteen years of age or older at the time of the commission of the offense, the court or the panel of
three judges shall not impose a sentence of death on the offender. Instead, the court or panel shall

impose one of the following sentences on the offender:

(1) Except as provided in division (E)(2) of this section, one of the following:

(a) Life imprisonment without parole;
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twenty-five full years of imprisonment;

(c) Subject to division (E)(2)(d) of this section, life imprisonment with parole eligibility after serving

thirty full years of imprisonment;

(d) If the victim of the aggravated murder was less than thirteen years of age, the offender also is
convicted of or pleads guilty to a sexual motivation specification that was included in the indictment,

count in the indictment, or information charging the offense, and the trial court does not impose a
sentence of life imprisonment without parole on the offender pursuant to division (E)(2)(a) of this
section, the court or panel shall sentence the offender pursuant to division (B)(3) of section 2971.03 of
the Revised Code to an indefinite term consisting of a minimum term of thirty years and a maximum

term of life imprisonment.

(2) If the offender also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged the aggravated murder, life imprisonment without parole that shall be served

pursuant to section 2971.03 of the Revised Code.
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(F) The court or the panel of three judges, when it imposes sentence of death, shall state in a separate
opinion its specific findings as to the existence of any of the mitigating factors set forth in division (B)
of section 2929.04 of the Revised Code, the existence of any other mitigating factors, the aggravating
circumstances the offender was found guilty of committing, and the reasons why the aggravating
circumstances the offender was found guilty of committing were sufficient to outweigh the mitigating
factors. The court or panel, when it imposes life imprisonment or an indefinite term consisting of a
minimum term of thirty years and a maximum term of life imprisonment under division (D) of this

section, shall state in a separate opinion its specific findings of which of the mitigating factors set forth
in division (B) of section 2929.04 of the Revised Code it found to exist, what other mitigating factors it
found to exist, what aggravating circumstances the offender was found guilty of committing, and why
it could not find that these aggravating circumstances were sufficient to outweigh the mitigating
factors. For cases in which a sentence of death is imposed for an offense committed before January 1,
1995, the court or panel shall file the opinion required to be prepared by this division with the clerk of
the appropriate court of appeals and with the clerk of the supreme court within fifteen days after the
court or panel imposes sentence. For cases in which a sentence of death is imposed for an offense
committed on or after January 1, 1995, the court or panel shall file the opinion required to be prepared
by this division with the clerk of the supreme court within fifteen days after the court or panel imposes
sentence. The judgment in a case in which a sentencing hearing is held pursuant to this section is not

final until the opinion is filed.

(G)(1) Whenever the court or a panel of three judges imposes a sentence of death for an offense
committed before January 1, 1995, the clerk of the court in which the judgment is rendered shall

deliver the entire record in the case to the appellate court.

(2) Whenever the court or a panel of three judges imposes a sentence of death for an offense
committed on or after January 1, 1995, the clerk of the court in which the judgment is rendered shall

deliver the entire record in the case to the supreme court.

Effective Date: 01-01-1997; 03-23-2005; 2007 SB10 01-01-2008
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