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WHY THIS COURT SHOULD ACCEPT JURISDICTION

To wink is to give a signal of affinity and secret. A wink has been defined as

"an extra bit appended to a message ... enticing the listener to delve deeper into the

meaning of [the] message. It may not mean what it seems to mean, the wink implies."'

This internationally-known and recognized gesture, which symbolizes kinship, was

used by a juror towards the lead detective in the criminal case of Hitesh Patel moments

after the verdict was read. It is hard to imagine a place more inappropriate for such a

gesture than a courtroom, especially amongst a juror and the state's witness. This

country believes in the right to a fair trial, with an impartial jury. How can such a

strong signal still be considered impartial?

In this case, the juror displayed this brazen signal intentionally, and in the

presence of a full courtroom. This same juror denied he was biased towards the state,

despite his grand gesture otherwise. The detective, who was the recipient of the wink,

then lied as to why the juror winked at him. He did admit, however, that he had also a

conversation with that juror during the trial, before the wink. Despite all of that, the

court felt the trial and the verdict were proper and denied the request for a mistrial.

The issue before this court is whether prejudice of a juror can be presumed. Canit be

presumed when the state's witness, the lead detective, has a conversation with a juror

during trial? What if that conversation is never disclosed to the court? Canit be

Dustin Smith, The Importance of a Wink, by Dustin Smith, (Oct. 30, 2010)
http://web.media.mit.edu/-dustin/papers/the_importance_of the_wink/the_importance

_of the_wink.pdf (accessed January 19, 2012).
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presumed when that same detective felt so strongly tied to the juror, even calling the

juror cop-friendly, that he predicted that the case is already won for the state? What if

that same juror then winks at the detective after the verdict was read? What if that

detective lied about why that juror winked at him? And can all of these facts be

negated by the juror's single, self-serving statement that he was not biased for the

state? These are not questions, but acts that occurred during this trial. However,

simply because the juror denied an actual affinity for the detective, despite gesturing

otherwise, Appellant was denied a new trial. And while he denied Mr. Patel's motion

for a mistrial, the trial judge stated it best: "I agree with counsel's statement that the

perception of justice has taken a misstep in this case, and I look squarely at the agent

of the State as creating this problem" (Motion for Mistrial, pg. 160).

Mr. Patel contends the only perception in that courtroom was injustice. He

sought a new trial based upon the actions of the juror and state's representative,

Detective Cyr. Counsel argued these parties engaged in improper communication

during the trial, starting with a conversation they had on the morning of the last day of

trial. After they conversed about a mutual acquaintance, they parted ways; however

the conversation was not disclosed. After deliberations, the detective was bragging to

the prosecutor's office that he was confident they won because the juror was "cop-

friendly." At that time, and only after being confronted about that statement did he

disclose the conversation, which the prosecutor immediately reported to the court and

defense counsel. A mistrial was denied. After the verdict was announced, the same
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juror winked at the detective. This was witnessed by several people in the court room.

Thereafter the court inquired of the detective and juror. The detective gave two

conflicting stories as to why the juror winked at him, and the juror provided a different

story. Despite the inconsistencies, the juror's denial of bias was sufficient for the court

to deny the mistrial.

Appellant contends he is entitled to a new trial based upon Ohio Crim.R.33(l),

(2), (3) and (5). Crim.R.33 allows for a new trial when any of the following causes

deprive the defendant of a fair trial.

(1) irregularity in the proceedings, or in any order or ruling of the court, or
abuse of discretion by the court, because of which the defendant was prevented

from having a fair trial;

(2) misconduct of the jury, prosecuting attorney, or the witness for the state;

(3) accident or surprise which ordinary prudence could not have guarded

against;

(5) error of law occurring at the trial;

Appellant argues he is entitled to a new trial based upon an irregularity in the

proceedings, which prevented him from having a fair trial, namely the communication

between the juror and state's witness. The trial court abused its discretion in denying

that motion. Second, he is entitled to a new trial, based upon misconduct of the jury

and a witness for the state. Third, because of this communication, the trial court issued

a decision overruling the motion, which was an error of law. The grant of a mistrial

lies within the discretion of the trial court. State v. Ahmed, 103 Ohio St.3d 27, 2004-

Ohio-9190, (2004). However, mistrials are to be granted when a substantial right of a

party has been adversely affected, where the ends of justice require, or where a fair

3



trial is no longer possible under the circumstances. State v. Brinkley, 105 Ohio St.3d

231, 2005-Ohio-1507, (2005).

The trial court felt compelled to deny the motion because the defendant must

prove bias by the juror. The appellate court, again bound by the current case law,

affirmed the decision of the trial court on the basis of a lack of proof of bias. The

second district held:

[w]e are unpersuaded that these communications created a presumption of
prejudice. In the absence of demonstrable prejudice to Patel, which does not
exist in light of the trial court's findings, we cannot say the trial court abused
its discretion in denying the motion for a mistrial and refusing to grant Patel a

new trial.

(Decision, 2"d Dist., filed 12/9/2011, pg. 8-9).

The trial and appellate court both held, in essence, that bias cannot be

presumed, despite evidence otherwise that it exists. Appellant contends this is

improper and the facts of this case support a presumption of bias. If there can never be

a presumption of prejudice by a juror, then any act illustrating bias is acceptable, so

long as there is a denial of bias. Thus, any juror harboring a bias towards the

defendant who acts on that will ultimately get what they want; to continue service on

the jury, granting them the opportunity to spoil the rest of the panel with their position.

Juror misconduct of this nature should carry a presumption of prejudice, which can be

rebutted by the government. When addressing such important rights - the right to a

fair trial and impartial jury -- shouldn't the law err on the side of caution?

STATEMENT OF THE CASE AND FACTS

A) Procedural Posture

Appellant was charged with Abduction, Sexual Imposition, Rape, and Gross
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Sexual Imposition. A motion to suppress hearing was held, challenging statements

made by Appellant after his arrest. That motion was overruled. On September 27,

2010, Appellant proceeded to trial on several indicted counts? Pursuant to a Crim.R.

29 motion, counts I, II, III, XII and XIII were dismissed. The jury then began

deliberations. Shortly thereafter, Appellant's counsel sought a mis-trial based upon

misconduct of a juror and the lead detective, which was denied. The jury continued

deliberations and returned a verdict of guilty. After the verdict, the same juror winked

at the detective, and Appellant's counsel renewed his motion for a mistrial. A hearing

on the second motion for a mistrial was held. The court overruled the motion and

Appellant was sentenced to a total term of incarceration of six years.

Appellant timely appealed to the Second District Court of Appeals. The

Second District affirmed the denial of the mistrial, as well as other matters on appeal,

but did reverse the conviction for a hearing on whether some of the offenses are allied

offenses of similar import, requiring merger. This hearing has not yet been scheduled.

B) Statement of Facts

Appellant was the manager of Mote16 in Fairborn (Trial, pg. 155). Appellant

was married and lived on the second floor of the hotel with his wife and child (Trial,

pg. 157-158). His wife also worked at the hotel doing the laundry (Trial, pg. 83). The

hotel had several employees, including Crystal Benson and Dawn Haile (Trial, pg. 35,

155). Crystal Benson was a hotel housekeeper (Trial, pg. 33). Dawn Haile worked at

2
The court issued a decision on September 1, 2010 granting Appellant's motion to
sever, in part, and counts XIV - XX were not set for trial with this case. They were
transferred to the Fairbom Municipal Court, but were ultimately dismissed.
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the front desk (Trial, pg. 151, 153).

"Pizza Dad"

On September 16, 2009, Ms. Benson arrived at the hotel at 7:00 am, one hour

before her shift began (Trial, pg. 35, 36, 66). Prior to beginning her work, she sat on a

bench outside the hotel, smoking a cigarette, talking to Appellant (Trial, pg. 38-39).

Out of the blue, she asked him if he had "a lot of wives" (Trial, pg. 41). Ms. Benson

then engaged in a discussion of her beliefs of sexual relationships, and told Appellant

that she did not believe in adultery, one-night stands, or "friends with benefits" (Trial,

pg. 41). When the conversation ended, Ms. Benson began her shift.

Ms. Benson was cleaning one guest room when Appellant approached her and

offered her lunch (Trial, pg. 47). She accepted, then began scrubbing the toilet (Trial,

pg. 51). She alleged Appellant then reached inside her pants and told her she had

"pretty, nice silk underwear" (Trial, pg. 51). She claimed "he rammed his hand down

my pants, touching the bottom of my butt" (Trial, pg. 51). She alleged he grabbed her

and put his finger in her vagina (Trial, pg. 52). He kissed her, embracing her neck

(Trial, pg. 52-53). She pushed him away and told him to stop (Trial, pg. 56).

Appellant left and she continued cleaning (Trial, pg. 58). She worked at the hotel for

nearly six months after these incidents (Trial, pg. 70). She reported she eventually quit

because her hours were decreased, however she testified at trial that she was fired for

not showing up for work (Trial, pg. 76, 103-104). Ms. Benson never called the police

to report any incident.

"Playful wrestling"

Dawn Haile was hired as the front desk clerk at the hotel (Trial, pg. 153).
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Throughout her employment, Ms. Haile and Appellant were, in her words, "playful"

and often discussed personal matters, including sex (Trial, pg. 160, 187-188). In 2009,

Dawn and Appellant were checking the heater in a room, and afterward Appellant

"tapped" her bottom very lightly (Trial, 172, 174, 198). On February 12, 2010, Dawn

argued with Appellant about a mistake she had made (Trial, pg. 178). After they

resolved the issue, he apologized, even hugging her for a brief second (Trial, pg. 183,

179, 182). On March 29, 2010, they were playing around and wrestling (Trial, pg.

160). While this was happening, he kissed her cheek (Trial, pg. 161). They laughed

while this was going on and at no time did she try to leave (Trial, pg. 194).

Ms. Haile never called the police regarding any of these encounters, her ex-

husband did (Trial, pg. 158). In fact, she was mad that he did (Trial, pg. 159). She

admitted she was criticized at work for poor performance on occasion (Trial, pg. 183).

In March, she was told to improve her performance or she may be fired (Trial, pg.

191). While her hours eventually decreased, she continued to work at the hotel (Trial,

pg. 184-185).

Rule 29

After resting, the State and Defense presented Rule 29 arguments. After

arguments, the Court granted the motion on Counts I and II (Trial, pg. 246-247). The

state agreed to dismiss Count III (Trial, pg. 229), XII and XIII (Trial, pg. 228-229).

The conversation...and the wink

After jury instructions and deliberations began, it came to the attention of the

prosecution that Detective Cyr, State's representative, had a conversation with a juror

during trial (Trial, pg. 296). It had occurred seven hours earlier, as the Detective
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entered the courthouse at 8:15 am (Trial, pg. 297). They discussed a mutual friend

(Id). When the Detective realized he was speaking with a juror, he walked away (Id).

The juror was identified as Juror #10, who had been seated five feet from the detective

throughout the entire trial (Trial, pg. 298, 300). Despite sitting only a few feet from

the juror during the entire trial, Detective Cyr "forgot" about the conversation until

seven hours later, at the commencement of deliberations. Hdid not report the

conversation directly to the prosecution, and it was only discovered when he was

overheard bragging to another prosecutor that he felt good about the case because juror

#10 was such a nice guy (Trial, pg. 299, Motion for Mistrial, pg. 118-119). This was

overheard by prosecutor Tornichio, who reported it to the court and counsel (Id).

Detective Cyr claimed he did not know he could not converse with a juror about non-

trial related matters, despite his actions to the contrary, i.e. immediately terminating

the conversation upon realizing it was a juror (Trial, pg. 300).

The juror was questioned in-chambers. He confirmed they discussed a mutual

friend, a former Fairborn police officer (Trial, pg. 304). The juror admitted'ne too

failed to report this discussion (Trial, pg. 306). Defense counsel moved for a mistrial

(Trial, pg. 309). He argued this was prosecutorial misconduct as the state's

representative had communicated with a juror and failed to report it (Trial, pg. 309).

Counsel also argued a mistrial was necessary as the alternate juror had been excused

(Trial, pg. 311). The court denied the motion (Trial, pg. 318).

The jury continued deliberations and reached a verdict the next afternoon,

convicting Appellant on all counts (Trial, pgs. 325-327). After releasing the jurors,

juror #10 winked at Detective Cyr as he left the courtroom. This was witnessed by
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defense counsel, the Detective, and others in the courtroom (Trial, pg. 330-331, 333).

The defense again requested a mistrial. A hearing was held on the second motion for a

mistrial on October 20, 2010 and November 2, 2010. Attorney Steven Elliott, who

was in the courtroom at the time of the wink, testified (Motion for Mistrial, pg. 13).

He confirmed he saw the wink (Id). He said it appeared to be a friendly gesture

(Motion for Mistrial, pg. 16).

Defense counsel Kevin Lennen testified as a witness. He testified the court

went to great lengths to segregate the jurors with other the parties, including taking

extensive precautions to minimize contact between jurors and parties. He stated the

court even posted a sign designating one area of the floor for "jurors only" (Motion for

Mistrial, pg. 24). He also recalled Juror #10 never disclosed during voir dire he knew

anyone in law enforcement, nor that he knew any officers from the Fairborn Police

Department (Motion for Mistrial, pg. 31). He also saw the wink.

Detective Cyr testified next. He confirmed he was designated the State's

witness, and possessed sixteen years of experience in law enforcement, including

experience in trial (Motion for Mistrial, pg. 48-49, 50). He confirmed he knew the

jurors were physically separated from all other parties in the courthouse (Motion for

Mistrial, pg. 53). He confirmed he had a discussion with the juror one morning of

trial, but that once he recalled it that afternoon, he disclosed it to his prosecution team

(Motion for Mistrial, pg. 63).3 He said the juror did wink at him after the verdict. He

3

Again, recall he did not directly disclose it but a prosecutor overheard him talking

about it and disclosed it.
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testified he told Prosecutor Nicole Burke the juror winked at him because he told

another juror to "have a nice day" but admitted this statement to her was a lie (Motion

for mistrial, pg. 66). He admitted the wink was prompted by him wishing juror #10

"happy birthday" (Motion for Mistrial, pg. 86).' He said prosecutor Adolfo Tornichio

told him to wish the juror a happy birthday (Motion for Mistrial, pg. 92).

Prosecutor Adolfo Tornichio testified. He never told the Detective to wish the

juror a happy birthday (Motion for Mistrial, pg. 117). He became aware of the initial

conversation between the juror and the detective when the detective was talking to

other members of the prosecution staff during deliberations. He overheard him say

that juror #10 was likely on their side (Motion for Mistrial, pg. 118-119). He

confirmed the Detective did not actually report that conversation (Id). He confirmed

Detective Cyr also gave him and Prosecutor Burke two different stories as to what

prompted the wink (Motion for Mistrial, pg. 121). Prosecutor Nicole Burke testified,

confirming Detective Cyr told her the juror winked at him because he told another

juror to have a nice day (Motion for Mistrial, pg. 134).

Juror #10 testified. He confirmed they have a mutual friend whom they

discussed at the courthouse (Motion for Mistrial, pg. 98-100). He denied winking at

the detective after trial, and said he nodded his head at the detective in response to the

detective wishing him happy birthday (Motion for Mistrial, pg. 104).

After a brief recess, the Court denied the motion for mistrial. The court found

4

The Detective was aware it was the juror's birthday as it was also defense counsel's

birthday, which had been discussed by the parties (Motion for mistrial, pg. 91)
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the conversation between the juror and detective was not related to the case (Motion

for Mistrial, pg. 156). The court felt it could not find the juror was prejudiced by the

communication, as needed to declare a mistrial (Motion for Mistrial, pg. 158). The

court found the juror said he would remain open-minded after the conversation, and

had no evidence that he was not (Motion for Mistrial, pg. 158). The court found the

defendant did not suffer any prejudice as a result of the communications (Motion for

Mistrial, pg. 160). The court did state: "I agree with counsel's statement that the

perception of justice has taken a misstep in this case, and I look squarely at the agent

of the State as creating this problem" (Motion for Mistrial, pg. 160).

Sentencine

On November 17, 2010, Appellant was sentenced to a total term of

incarceration of six years.

ARGUMENT

PROPOSITION OF LAW
EVIDENCE OF AN AFFINITY BETWEEN A JUROR AND A PARTY
OR WITNESS CREATES A PRESUMPTION OF JUROR BIAS,
DESPITE A JUROR'S TESTIMONY THAT NO BIAS EXISTS, WHICH
REQUIRES A MISTRIAL IF NOT REBUTTED

Appellant contends a presumption of bias should arise when there is

misconduct by a juror or evidence of an affinity between a juror and a party or witness.

If this presumption is not rebutted, and all alternate jurors dismissed, then a mistrial

must be declared. In support of this contention, Appellant believes the law should err

on the side of protecting a defendant's constitutional rights to a fair trial and impartial
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jury. The right to a fair trial and impartial jury is of the utmost importance in this

country. The United States Constitution guarantees a defendant the right to a fair trial

and impartial jury, not comprised of individuals carrying a bias. See Crim.R.24(C)(9)

and State v. Jackson, 107 Ohio St.3d 53, 2005-Ohio-5981, (2005). The Due Process

Clause of the Fourteenth Amendment requires a person accused of a criminal violation

to be tried before a panel of fair and impartial jurors. Duncan v. Louisiana, 391 U.S.

145, 88 S.Ct.1444, 20 L.Ed.2d 491 (1968).

In this case, there was ample evidence of bias by juror #10. There were two

acts of misconduct, a conversation and a wink, and evidence of bias, the wink. All of

these facts support Appellant's contention that the juror exhibited a bias towards the

state. This should have been grounds for a mistrial, however the trial court felt

compelled to deny that request simply because the juror denied any prejudice.

It is clear that the law currently requires a defendant seeking a mistrial based

upon juror misconduct to prove bias. This trial judge in this case relied on State v.

Hopfer, 112 Ohio App.3d 521, 679 N.E.2d 321 (2"d Dist. 1996), which adopted a two

part test to determine if juror misconduct requires a mistrial (tr. Motion for Mistrial,

pg. 152). The court must determine first if there is misconduct, and if so, whether it

materially affected the defendant's rights. That court felt the juror's statements

regarding having children, while serving as a juror for a homicide of a child, did not

rise to the level of prejudice because the juror claimed she could remain impartial. Id.

The trial court also cited to State v. Gunnell, 2"d Dist. No. 09 CA 0013, 2010-
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Ohio-4415, which also addressed the burden on the defense to establish prejudice as a

result of juror misconduct. (Motion for Mistrial, pg. 157). When this matter was

appealed, the second district, without specifically citing to Hopfer or Gunnell, affirmed

the trial court on the basis that the trial court's finding that Defendant could not prove

prejudice was not an abuse of discretion (Decision, pg. 8-9).

There are circumstances under which a juror is presumed to carry a bias, and

Appellant is merely asking for it to be extended to all circumstances under which a

juror engages in misconduct. For example, if a juror and a party or witness discuss the

case during the juror's service, then prejudice to the defendant is presumed. See

Remmer v. United States, 347 U.S. 227, 74 S.Ct.450, 98 L.Ed.654 (1954). Also,

Crim.R.24(C) addresses the grounds for challenging a juror for cause and specifies

circumstances under which a juror is nearly presumed to be partial. Thus, to allow for

a presumption of bias, which can be rebutted, is consistent with need to protect the

sanctity of the jury pool.

Further, while the exact facts of this case are rare, a similar situation was

addressed in United States v. Lawhorne, 29 F.Supp.2d 292, (E.D.Va.1998). In that

case, it was determined during voir dire a juror and the prosecutor previously had a

business relationship. That juror remained, and during the trial, winked at the

prosecutor. That court followed the two part test set out in
United States v. Cheek, 94

F.3d 136 (4' Cir.1996), to determine the effect of the improper contact. Under
Cheek,

that a wink demonstrated an affinity of the juror with the prosecution "of the type
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which should not exist at trial," stating the gesture undercut the juror's voir dire

response that he could be impartial to the prosecution. The court further found the

wink was more than an innocuous contact, and was presumptively prejudicial. The

burden then shifted onto the government to establish there was no reasonable

probability that the verdict was influenced by the gesture. Id.

The Lawhorne
court went further and addressed juror misrepresentations

during voir dire. Lawhorne applied the test of the United States Supreme Court in

McDonough Power Equipment, Inc. v. Greenwood,
464 U.S. 548, 104 S.Ct.845, 78

L.Ed.2d 663 (1984), for determining whether a defendant alleging juror dishonesty

during voir dire is entitled to a new trial. The McDonough test states the party must

demonstrate the juror failed to honestly answer a material question on voir dire and

that a correct response would have provided a valid basis for a challenge for cause.
Id.

Lawhorne shows a juror's actions may be indicative of their feelings,

recognizing human nature and the inability to set aside affinities. The same issue was

prevalent here, however without any remedy. Again, juror #10 had an affinity-based

conversation with Detective Cyr. After questioned about it, he claimed he could still

be fair and impartial. However, actions speak louder than words. After the verdict, he

winked at the detective. Appellant argues it is obvious this bond between the two was

strong enough that the juror signaled to the detective "job well done" in reference to

the conviction. This wink is prima facie evidence of bias on behalf of the juror.

Further, the juror had denied knowing any police officers during voir dire. This
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obviously was not true. The juror's lack of disclosure should have cast doubt over his

assertion that he could remain fair and impartial. Without his statement that he could

be impartial, the only evidence as to whether bias existed was his conversation and

wink, which presumes prejudice. Again, using the rationale in
Lawhorne, the wink

undercuts his assertion that no prejudice exists, as it shows an affinity and bias

between the juror and representative of the state.

Finally, juror bias must lead to a mistrial when the alternate jurors have been

released. It is presumed that prejudice by one juror spills over to the rest of the jury.

United States v. Delaney, 732 F.2d 639 (8" Cir. 1984), and United States v. Rattenni,

480 F.2d 195 (2"d Cir.1973). Here, juror #10 was presumably spoiled the rest of the

panel. Additionally, because deliberations had begun, there was no alternate juror to

seat. The only option in this matter was a mistrial, which the court wrongfully denied.

CONCLUSION

Wherefore Appellant respectfully requests this honorable court find a

presumption of bias must arise with evidence of an affinity between a juror and a party

or witness. Further, if this occurs, the state is given the opportunity to rebut the

presumption. If the presumption is not rebutted, the juror is dismissed. Finally, if

dismissal is after deliberations have begun, a mistrial must be declared.

JOL RION of
g10 ON & RION, L.P.A., INC.

15



CERTIFICATE OF SERVICE
I, the undersigned, do hereby certify that a copy of the flregoing was forwarded

f i mg.to the office of Attorney for the Appellee, on the same day o

Ja{N PA RION d
RION, PJ RION, L.P.A., INC.

16



IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

GREENE COUNTY

STATE OF OHIO

Plaintiff-Appellee

V.

HITESH PATEL

Defendant-Appellant

Appellate Case No. 2010-CA-77

Trial Court Case No. 10-CR-223

(Criminal Appeal from
Common Pleas Court)

OPINION

Rendered on the 9t' day of December, 2011.

nwvn ^., cl I^nQCTIJ A ELLIv At}V QPfISTEPHEN K. HALLER, Atty. Reg. #n0ny ^1^, Uy ^^^^^" I I I A. > 1•
#0074332, Greene County Prosecutor's Office, 61 Greene Street, Xenia, Ohio 45385

Attorney for Plaintiff-Appellee

JON PAUL RION, Atty. Reg. #0067020, and NICOLE RUTTER-HIRTH, Atty. Reg.
#0081004, Rion, Rion & Rion, L.P.A., Inc., 130 West Second Street, Suite 2150, Post
Office Box 1262, Dayton, Ohio 45402

Attorney for Defendant-Appellant

HALL, J.

Hitesh Patel appeals from his conviction and sentence on charges of rape,

abduction, gross sexual imposition, and sexual imposition (five counts).
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Patel advances five assignments of error on appeal. First, he contends the trial court

erred in denying his motion for a mistrial. Second, he challenges the legal sufficiency and

manifest weight of the evidence to support any of his convictions. Third, he argues that the

trial court erred in failing to suppress statements he made to police. Fourth, he claims the

trial court erred in allowing him to be convicted and sentenced for allied offenses of similar

import. Fifth, he contends the cumulative effect of the foregoing errors deprived him of his

right to a fair trial.

The charges against Patel stemmed from allegations made by employees of a motel

he managed in Fairborn, Ohio. One of the women, C.B., a housekeeper, described a "pizza

day" incident in which Patel allegedly cornered her in a bathroom while she was cleaning

it . 'According to C.B., he reached inside the back of her pants and touched "the bottom of

[her] butt." She alleged that he then reached inside the front of her pants and put his finger

in her vagina. C.B. also claimed that Patel had touched her "butt" outside of her clothing

on another occasion, touched her breast outside of her clothes, and pushed his pelvis

agains.h,,. h-U^irlo A ser.nnd woman, D.H., who worked at the front desk, accused Patel

of "tapp[ing]" her bottom on one occasion. She also alleged that he had hugged her, kissed

her cheek, and kissed her chest on top of her clothes.

Patel was arrested as a result of the foregoing allegations and was interviewed at

the Fairborn police department. At the outset of the interview, Patel signed a written waiver

of his Miranda rights. During the interview, a detective lied to Patel about having video

evidence to support the allegations against him. Patel eventually admitted to having

'C.B. called the day in question"pizza day" because Patel had bought her a pizza

for lunch that day.
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touched C.B. and D.H. inappropriately. Based primarily on testimony from the two women

and a recording of Patel's interview at the police station, which was played at trial, a jury

found him guilty of the charges set forth above. The trial court imposed a six-year prison

term for the rape conviction, which was based on Patel placing his finger inside C.B.'s

vagina. Patel received shorter concurrent sentences for the other convictions, resulting in

a total prison term of six years. This appeal followed.

In his first assignment of error, Patel challenges the trial court's denial of his motion

for a mistrial and its failure to grant him a new trial. This argument concerns two

communications between a juror and a prosecution witness who was the lead detective in

the case: a brief courthouse conversation during trial and a wink after the jury's verdicts

were read.

This court has recognized that a mistrial "need[s] to be declared only when the ends

of justice so require, and a fair trial is no longer possible." State v. Patterson, 188 Ohio

App.3d 292, 2010-Ohio-2012, ¶69. In otherwords, there must be a showing of prejudice.

co.^4o „(,nnnall Clark Ann- No. 09-CA-0013, 2010-Ohio-4415, ¶178. "The decision.. .,,......, , -._.. , ,

whether to grant a mistrial lies within the trial court's sound discretion." Patterson, ¶69. "In

order to demonstrate that a trial court has abused its discretion in denying a motion for a

mistrial, a criminal appellant must show that the trial court's decision was arbitrary,

unreasonable, or unconscionable." Id.

With the foregoing standards in mind, we turn to the evidence before us. The record

reflects that juror number ten approached detective Lee Cyr on the final day of trial as they

were entering the courthouse. The juror inquired about a former Fairborn police officer. The

detective, who initially did not recognize the juror, responded that the former officer no
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longer worked for the police department. After exchanging a few innocuous comments

about the former officer, the detective realized he was talking to a juror and walked away.

The encounter came to light later that day, after the jury had begun its deliberations, when

members of the prosecutor's office became aware of it.

When it learned about the conversation, the trial court had the detective and the

juror separately brought into chambers and questioned. (Trial transcript, Vol. II at296-322).

The trial court then denied Patel's motion for a mistrial based on the incident. In support,

it reasoned:

"Well, the Court will find that Detective Cyr and Juror No. 10 were entering the

Courtroom this morning. As they were going through security the Juror engaged the

Detective in a conversation. The Detective indicated the nature of the conversation. The

Juror independently confirmed the nature of the conversation. I find that the extent of the

conversation has been noted for the record.

"At the conclusion of that conversation they parted, went their separate ways.

.,roxani id^/ arimonished the Jurv not to discuss the case with anyone...^_._...._...____ ,

and the Juror was of the opinion that he was following that rule by not discussing the case

with anyone else.

"It was his statement that he was carrying on a conversation with the Officer on

matters totally unrelated to the nature of this case or anything dealing with this case.

"Now, the next question is, as raised by Counsel, what impact does this have upon

that Juror's ability to remain on the Jury?

"The first concern the Court has is has the Juror shared his conversation or the fact

that he even spoke to the Officer with other members of the Jury? And the record reflects
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by the statement of the Juror that he did not. And so to that extent the Jury has not been

advised of the nature of this conversation.

"The Juror also went on to indicate that this conversation would not affect his ability

to consider this case and, further, that he could remain to be fair and impartial in regard to

weighing the evidence and deciding the case, and, most importantly, the testimony of the

Detective based upon solely what occurred outside the Courtroom which is the subject of

this matter.

"It is the Court's opinion that the Defendant is not prejudiced by the nature of this

conversation by the fact that it has not been involved in any way with the case itself. I do

not find anything in that regard that would bear upon this Juror's ability to continue in this

case.

"Now, with that determination, and I guess inherently is that I'm going to acceptwhat

[defense counsel] said earlier as a motion to dismiss and I'm going to deny the motion to

dismiss. That's for the record." (Id. at 316-318).

r_^i_...:.... +h..1 rlinn rhP ii irv riPliberated further and ultimately found Patel guilty.
ruuuwuiy

After the verdicts were read and the jury departed the courtroom, defense counsel told the

trial court that he had just seen juror number ten wink at the lead detective as the jury was

dismissed. As a result, defense counsel again requested a mistrial. (Id. at 331). The trial

court held an October 20, 2010 evidentiary hearing on the "wink" issue. During the hearing,

the detective testified that he told juror number ten "happy birthday" and that the juror

winked at him in response. (Hearing transcript at 69-70). The detective added that one of

the prosecutors, Aldolfo Tornichio, earlier had told him to be sure and wish juror number

ten a happy birthday. (Id. at 92).
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Juror number ten also testified at the hearing. He agreed that the detective had

wished him a happy birthday. Juror number ten testified that he "nodded" in response but

could not recall whether he also winked. (Id. at 104-105). Juror number ten denied that the

communication by him was "any type of signal" about being on the prosecutor's "team." (Id.

at 106).

The next witness was prosecutor Tornichio. He denied having told the detective to

be sure and wish juror number ten a happy birthday. (Id. at 117). He admitted, however,

having mentioned to the detective that it was juror number ten's birthday. (Id. at 126).

Another prosecutor, Nichole Burke, also testified during the hearing. Burke testified thatthe

detective had called her after the trial to explain the winking incident. (Id. at 134). Burke

stated that the detective told her he had told a female juror to "have a nice day." According

to Burke, the detective told her that juror number ten had winked at him in response. (Id.).

Burke also explained how the prosecution had become aware of the courthouse

conversation between juror number ten and the detective during trial. She testified that,

...h;l e +ho ^^ inl %A,a^ rlPliheratina. the detective had mentioned to her that juror number ten.^^^ ..,^...^v

was "cop-friendly." According to Burke, the detective proceeded to describe his

conversation with juror number ten on the morning of the second day of trial. (Id. at 140).

After hearing all of the testimony and arguments from counsel, the trial court

declined to grant a mistrial and order a new trial. In support of its ruling, the trial court

provided a lengthy analysis complete with factual findings and legal conclusions. (Id. at

151-161). The trial court's factual findings concerned both the courthouse conversation

during trial and the wink. In short, the trial court found no misconduct by anyone sufficient

to require a mistrial and no prejudice to Patel.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



On appeal, Patel contends he should have been granted a new trial based on the

two incidents of communication between the detective and juror number ten. Patel argues

that the communication constituted an irregularity in the proceedings and misconduct that

prejudiced his right to a fair trial. In support of his assignment of error, Patel contends juror

number ten's wink was presumptively prejudicial. He further contends the wink belied the

juror's earlier claim in chambers that he could be impartial. Finally, Patel claims the wink

established an affinity between the detective and juror number ten that should not exist.

We review the trial court's denial of a mistrial and refusal to grant a new trial for an

abuse of discretion. The trial court credited the testimony of the detective and juror number

ten that the courthouse conversation during trial did not concern Patel's case. The trial

court also credited the juror's assurance that the conversation had not been shared with

other jurors. Finally, the trial court accepted juror number ten's assurance that he could

remain fair and impartial despite the brief conversation. Therefore, we agree with the trial

court's finding that the conversation in no way prejudiced Patel's right to a fair trial.

We reach the same conclusion with regard to the wink. The trial court appears to

have found as a matter of fact that juror number ten did wink at the detective, apparently

in response to the detective wishing him a happy birthday. Once again, this communication

between the detective and juror number ten had nothing to do with Patel's case. Notably,

the wink incident took place after the verdict was announced and the jury was leaving.

Consequently, the wink incident itself could not have impacted the verdict already reached.

The only import of the wink incident is whether it provides new or different evidence that

the first incident, about the conversation at the security station, was something more, in

substance or result, than originally determined to be. The trial court rejected that argument
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and we find no abuse of discretion in that conclusion. Even if we assume that the wink

occurred after juror number ten saw the detective tell a female juror to have a nice day, it

still had nothing to do with Patel's case. By overruling Patel's motion for a mistrial, the trial

court plainly rejected his theory, which was denied by juror number ten, that the wink

revealed some affinity between juror number ten and the detective and indicated that the

juror was biased for the prosecution.

In finding no prejudice to Patel, we reject his argument that prejudice must be

presumed in this case. In support, Patel relies on United States v. Lawhome (E.D.Va.

1998), 29 F.Supp.2d 292. There a federal district court concluded that when

communications between a prosecutor and a juror during trial "cannot be characterized as

innocuous, there arises a presumption of prejudice." Id. at 308. In such a case, the

government bears the burden to establish the absence of prejudice. Id. In Patel's case,

however, the record reflects that the two communications at issue were innocuous. The

first involved a brief conversation that had nothing to do with Patel's trial. The second

•a^_..,i..L.^..n ^•involved a juror's wink in response to a detective eiu ^Ci
.. ^^^^^ ^^^ ^a +h^c ,u ^mnr happv blrthdav or

telling another juror to have a nice day after the jury had been released from service. We

are unpersuaded that these communications created a presumption of prejudice. In the

absence of demonstrable prejudice to Patel, which does not exist in light of the trial court's

findings, we cannot say the trial court abused its discretion in denying the motion for a

mistrial and refusing to grant Patel a new trial. Accordingly, the first assignment of error is

overruled.

In his second assignment of error, Patel challenges the legal sufficiency and

manifest weight of the evidence to support his convictions. With regard to the rape
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conviction, Patel contends the State presented no evidence that he used or threatened to

use force when he placed his finger in C.B.'s vagina. Likewise, with regard to the gross

sexual imposition conviction, which involved his reaching inside the back of C.B.'s pants,

Patel claims the State presented no evidence of force. He also contends the State

presented no evidence that he reached inside the back of C.B.'s pants for the purpose of

sexual arousal or sexual gratification.

Patel also challenges the weight and sufficiency of the evidence to support his

conviction on five counts of sexual imposition. These convictions involved Patel patting

D.H. on the buttocks, kissing D.H.'s chest on top of her clothes, grabbing C.B.'s buttocks

outside of her clothes, grabbing C.B.'s breast outside of her clothes, and pushing his pelvis

into C.B.'s backside. With regard to D.H., Patel claims the record is devoid of evidence that

his conduct was offensive to her or that he believed it would be offensive. He also claims

he kissed her "chest," not her "breast." As for the touching of C.B., Patel insists the State

presented no evidence that his actions were offensive to her or that he believed they would

kuu,. w^ffon„scivc. Hp.. _.-aicn- - a^
raues that pushing his pelvis against C.B.'s "back" was not unlawful^.,, . . • -

because her back is not an erogenous zone.

Finally, Patel challenges the weight and sufficiency of the evidence to support his

conviction for abduction. He contends the record lacks evidence that he restrained C.B.'s

liberty in any way when he placed his hand down her pants in a bathroom. He also claims

the State presented no evidence that he restrained C.B.'s liberty on that occasion by force

or threat of force. He additionally claims the State presented no evidence that any restraint

created a risk of physical harm or placed C.B. in fear. In connection with each of his

arguments under this assignment of error, Patel challenges the credibility of C. B. and D.H..
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When a defendant challenges the sufficiency of the evidence, he is arguing that the

State presented inadequate evidence on each element of the offense to sustain the verdict

as a matter of law. State v. Hawn (2000), 138 Ohio App.3d 449, 471. "An appellate court's

function when reviewing the sufficiency of the evidence to support a criminal conviction is

to examine the evidence admitted at trial to determine whether such evidence, if believed,

would convince the average mind of the defendant's guilt beyond a reasonable doubt. The

relevant inquiry is whether, after viewing the evidence in a light most favorable to the

prosecution, any rational trier of fact could have found the essential elements of the crime

proven beyond a reasonable doubt." State v. Jenks (1991),- 61 Ohio St.3d 259, paragraph

two of the syllabus.

Our analysis is somewhat different when reviewing a manifest-weight argument.

When a conviction is challenged on appeal as being against the weight of the evidence,

an appellate court must review the entire record, weigh the evidence and all reasonable

... .... - _. I_a_-...,.:.......he+hcr in racnlvina conflicts in theinferences, consider witness creamrury, ana uCM.1 I I III tu vv..,•,. .......- ^

evidence, the trier of fact "clearly lost its way and created such a manifest miscarriage of

justice that the conviction must be reversed and a new trial ordered."
State v. Thompkins,

78 Ohio St.3d 380, 387, 1997-Ohio-52 (citations omitted). A judgment should be reversed

as being against the manifest weight of the evidence "only in the exceptional case in which

the evidence weighs heavily against the conviction." State v. Martin (1983), 20 Ohio App.3d

172, 175.

Having reviewed the record, we conclude that Patel's convictions are based on

legally sufficient evidence and are not against the manifest weight of the evidence. With
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regard to the rape conviction, C.B.'s testimony established the disputed element of force.

C.B. testified as follows about the incident, which took place while she was trying to clean

a bathroom:

"Q. All right. So what happened when [defendant] Tish came in?

"A. After we had the discussion, after he asked me if I was hungry and everything,

I thought he had left, but apparently he had shut the door and that's when he had reached

in the back of my underwear and liner of my pants and told me that I had pretty, nice silk

underwear.

"Q. What kind of pants were you wearing on pizza day, if you remember?

"A. They were scrub pants.

"Q. And when Tish makes a comment about your underwear, what happens next?

"A. He rammed his hand down my pants, touching the bottom of my butt.

"Q. So his hand is touching the flesh of your butt at this point?

"A. Yes.
_ L_.^d .... Fh^ f^qo^l of 11^ ^ttn^:ks

"Q. What was your reaction when you felt T ish
,s a^ ^u ^^ ^^^ ^^ ^^^ ^ ^,v^n^ ^-••r

on this day, on pizza day.?

"A. I hurried and stood up and turned around.

"Q. Why did you hurriedly stand up and turn around?

"A. Because I was shocked and I wasn't expecting that.

"Q. Did you say anything to him when you turned around?

"A. No. By then he had done grabbed me and his hand by then was in the front of

me and he had his finger in my vagina.

"Q. How did you know his finger is inside your vagina, ma'am?
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"A. Because I felt it.

"Q. And when Tish's fingerwas inside your vagina was he compelling you to submit

to his finger inside your vagina by force?

"A. Yes, it was by force.

°Q. Whydoyousayyes?

"A. Because it was not willingly. I was not willingly participating in that.

"Q. Did you say anything to him when he had his finger inside your vagina?

"A. Yeah. 'Stop.'

"Q. And did he?

"A. No. Then he goes and reaches for a kiss and rams his tongue down my throat.

"Q. At this point are you facing the hotel room bathroom door or not?

"A. Yeah, my face is toward the door.

"Q. Is that door opened or closed?

"A. No, it was locked.

,,n rnci vou try v to escape from Tish's clutching at this point?.^. ,-- -.

"A. I was pushing him, but his back was against the door."

(Trial transcript, Vol. I at 51-53).

The foregoing testimony is sufficient to establish the force element of rape. "Force"

includes any compulsion or constraint physically exerted against a person. R.C.

2901.01 (A)(1). Here the jury reasonably could have found force based on C.B.'s testimony

that Patel held her in a locked bathroom and inserted his finger in her vagina against her

will and while ignoring her plea to stop. The same testimony supports a finding that Patel

used force to commit gross sexual imposition by "ramm[ing] his hand down [C.B.'s] pants"
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and touching her buttocks. Under the circumstances, the jury also reasonably could have

inferred that Patel acted with the purpose of sexual gratification.

We reach the same conclusion with regard to Patel's five sexual imposition

convictions. D.H. testified that Patel patted her on the buttocks and once kissed her chest

on top of her clothes. According to D.H., the first incident occurred when she and Patel

were checking the heater in a room. D.H. did not like Patel touching her buttocks and did

not ask him to do so. As for the kissing incident, D.H. testified that Patel placed his head

on the "top part of [her] breast and the chest area" and kissed her "chest." She again

testified that his conduct was unwanted and uninvited. Although Patel suggests that his

actions constituted non-offensive playfulness, the jury reasonably could have concluded

that he knew otherwise. We are equally unpersuaded by Patel's attempt to distinguish

D.H.'s "breast" from her "chest." Seizing on D.H.'s testimony that he kissed her "chest,"

Patel asserts that a chest is not an erogenous zone. We reject this argument for at least

two reasons. First, D.H. testified that Patel placed his head partially on her "breast."

<^ ra-Second, his act of kissing her "chest wassu^ ^
u1,.̂i,,̂̂  ,̂,++„ o.^•̂biish the contact necessary for

a sexual imposition conviction. See State v. Harrell (Jan. 3, 2000), Delaware App. No.

99CAA03013 (finding that the "female chest area" is an erogenous zone).

The other three sexual imposition convictions involved Patel grabbing C.B.'s

buttocks outside of her clothes, grabbing C.B.'s breast outside of her clothes, and pushing

his pelvis into C.B.'s backside. Specifically, just days after "pizza day," Patel "grabbed"

C.B.'s buttocks despite her earlier complaints in the bathroom. Not long after that, he

"copped a feel" by grabbing C.B.'s breasts. She responded by telling him to leave her

alone-just as she had done on other occasions. According to C.B., the third incident
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occurred when Patel bent her over a sink, placed his hands on her hips, and "ramm[ed]"

his pelvis against her hips. C.B. told Patel to stop, but he explained to her that he was

trying to see if they "were a perfect fit." Based on C.B.'s testimony, the jury reasonably

could have found that Patel knew his actions were offensive. Moreover, C.B.'s testimony

refutes Patel's claim that he merely placed his pelvis against her "back." She testified that

he pressed against her with his hands on her hips "like [they] were about to do it doggie

style."

Finally, the evidence supports Patel's abduction conviction. C.B.'s trial testimony

establishes that Patel forcibly restrained her liberty by holding her in a locked bathroom and

reaching down her pants against her will. She testified that she tried to escape but could

not because he had his back against the door and had a hand around part of her neck.

C.B. further testified that she was afraid and did not know what else was going to happen.

To the extent that Patel's appellate argument challenges the credibility of C.B. and

D.H., we note that credibility determinations "are primarily for the trier of fact." State v.

r_„I,11Aa,-a nnnntnnmPrv Ano. No. 19659, 2003-Ohio-6066, ¶13. "'Because the factfinder. ............ .......^_..._., _ , ,

has the opportunity to see and hear the witnesses, the cautious exercise of the

discretionary power of a court of appeals to find that a judgment is against the manifest

weight of the evidence requires that substantial deference be extended to the factfinder's

determinations of credibility. The decision whether, and to what extent, to credit the

testimony of particular witnesses is within the peculiar competence of the factfinder, who

has seen and heard the witness."' Id. at ¶ 14, quoting State v. Lawson (Aug. 22, 1997),

Montgomery App. No. 16288. Having reviewed the record, we believe the jury acted well

within its discretion in crediting the victims' testimony and finding their allegations to be
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true. A rational trier of fact could have found Patel guilty of rape, gross sexual imposition,

abduction, and five counts of sexual imposition. The evidence does not weigh heavily

against those convictions. Accordingly, the second assignment of error is overruled.

In his third assignment of error, Patel argues that the trial court erred in failing to

suppress statements he made to police. In support, Patel asserts that his Miranda waiver

was invalid and that his subsequent statements were involuntary because the detective

who questioned following his arrest him lied about the evidence, promised leniency,

threatened him, and allowed him to talk despite knowing that he did not fully understand

the process. Patel also claims the investigator refused to honor his request for counsel.

Having reviewed an audio-video recording of Patel's interview, we find no merit in

the foregoing arguments. The waiver of Patel's Miranda rights occurred at the outset of the

interview. The detective explained each particular right to Patel, who indicated that he

understood. Patel also initialed a rights form indicating that he understood his rights. Patel

also acknowledged that he had completed approximately fifteen years of education. Patel

•u . ^..rccinnQa1.-,111y - •-••-
then expressly waived his Miranda rights by signing a wriu.

_c_n wa r̂ver a^.Ju fn halk

to the detective. Nothing in the record suggests that Patel's Miranda waiver was anything

other than knowing, intelligent, and voluntary. Moreover, we see no evidence to support

Patel's claim that the detective tricked or coerced him into waiving his Miranda rights.

During the interview that followed the Miranda waiver, Patel made certain

incriminating statements. In order to obtain the statements, the detective lied about having

video evidence that corroborated the allegations against Patel. Specifically, the detective

told Patel that C.B. and D.H. had recorded his actions using hidden "key fob cameras." No

such evidence existed. The detective also told Patel that it would be "better" for him if he
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confessed and "worse" if he lied. At various times, the detective added that denying the

allegations would "not look good," that the allegations against Patel were "not all that bad,"

that it would be helpful for Patel to explain what happened, and that things would "go

easier" if Patel would "take ownership" for what he did. At one point, the detective also

warned Patel that lying would "force us to make an example out of you, legally speaking."

This court discussed the voluntariness of a confession in State v. Moore, Greene

App. No. 07CA93, 2008-Ohio-6238, at 112-13, as follows:

"The Due Process Clause requires an inquiry separate from custody considerations

and compliance with Miranda regarding whether a suspect's will was overborne by the

circumstances surrounding the giving of a confession. Dickerson v. United States (2000),

530 U.S. 428, 120 S.Ct. 2326, 147 L.Ed.2d 405. Voluntariness of a confession and

compliance with Miranda are analytically separate inquiries. State v. Pettijean (2000), 140

Ohio App.3d 517, 748 N.E.2d 133. Even if Miranda warnings are not required, a confession

may be involuntary if the defendant's will was overborne by the totality of the facts and

m+^.,nos ct irrni inriinn the aivina of his confession. Dickerson; Pettijean.
lillliulI roLcuwvv-•...••-..-J

"The due process test takes into consideration both the characteristics of the

accused and the details surrounding the interrogation. Id. Factors to be considered include

the age, mentality, and prior criminal experience of the accused; the length, intensity and

frequency of the interrogation, the existence of physical deprivation or mistreatment, and

the existence of threats or inducements. State v. Edwards (1976), 49 Ohio St.2d 31, 358

N.E.2d 1051. A defendant's statement to police is considered voluntary in the absence of

evidence that his will was overborne and his capacity for self-determination was critically

impaired due to coercive police conduct. Colorado v. Spring (1987), 479 U.S. 564, 107
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S.Ct. 851, 93 L.Ed.2d 954; State v. Otte, 74 Ohio St.3d 555, 660 N.E.2d 711, 1996-Ohio-

108."

The circumstances surrounding Patel's incriminating statements fail to demonstrate

that his will was overborne. The recording of Patel's interview shows that he understood

the English language and responded appropriately to the detective's questions. At the time

of his arrest, 42-year-old Patel had three years of college education and worked as the

manager of a Fairborn motel. Whenever Patel sought clarification about a question or

issue, the detective provided it. The detective also gave Patel water and took a break

during the interview.

Although the detective lied about having video evidence of Patel committing crimes,

this misrepresentation did not render Patel's confession involuntary underthe totality of the

circumstances. State v. Reeves, Greene App. No. 2002-CA-9, 2002-Ohio-4810, ¶13 (citing

cases). Nor did the detective make any impermissible threats or promises. As set forth

above, the detective made various general statements suggesting that it would be better

i...- o..a..i +.. +cu nca #ri rth Ruch admonitions do not render a confession involuntary. Statew^ rato^ a.. .,u .,..

v. Dobbs, Greene App. No. 2009CA70, 2010-Ohio-3649, ¶62. Even the detective's warning

that Patel might be "made an example of" was essentially an admonition to tell the truth.

The statement implied that things would be better for Patel, legally speaking, if he told the

truth, which is not enough to render a confession involuntary. Notably absent from the

present case are any specific threats or inducements of the type that we have found to

invalidate a defendant's confession. See, e.g., State v. Jenkins, 192 Ohio App.3d 276,

2011 -Ohio-754 (involving a promise to recommend drug treatment, which statutorily was

unavailable, in exchange for confession); State v. Kerby, Clark App. No. 03-CA-55, 2007-

THE COURT OF APPEALS OF OHIO

SECOND APPELLATE DISTRICT



Ohio-187 (holding that a false threat of a death-penalty prosecution undermined the

defendant's ability to confess voluntarily); State v. Petitjean (2000), 140 Ohio App.3d 517

(involving an assurance that the defendant probably would get probation if he confessed

to murder).

Finally, we find no merit in Patel's claim that the detective who interviewed him

refused to honor his request for counsel. Near the end of his interview, Patel broached the

subject of obtaining counsel. The detective responded by opining that it would be a good

idea and encouraging Patel to do so "sooner rather than later."

"A request for an attorney must be clear and unambiguous such that a reasonable

police officer in the circumstances would understand the statement to be an invocation of

the right to counsel." State v. Hatten, 186 Ohio App.3d 286, 2010-Ohio-499, ¶57.

"Moreover, when a suspect's mention of counsel does not amount to an unambiguous or

unequivocal request for counsel, the officers have no obligation to stop questioning him."

Id. In the present case, Patel never clearly and unequivocally invoked his right to counsel.

a__........^wu^^^^^ ..nr„rrcrl nthe end of the interview,
We note, too, that the discussion about

occurred near•

after Patel already had made his incriminating statements. For the foregoing reasons, we

find no error in the trial court's refusal to suppress the statements. The third assignment

of error is overruled.

In his fourth assignment of error, Patel claims the trial court erred in allowing him to

be convicted and sentenced for allied offenses of similar import. Specifically, Patel

contends his abduction conviction should have been merged into his gross sexual

imposition and rape convictions.
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The record reflects that the abduction conviction involved Patel's act of restraining

C.B. in a bathroom while he stuck his hand inside the back of her pants, constituting gross

sexual imposition, and placed a finger in her vagina, constituting rape. Patel argues that

his restraint of C.B. was merely incidental to the gross sexual imposition and rape and

involved no separate animus. Therefore, he argues that abduction was an allied offense

of similar import to the gross sexual imposition and rape.z

In State v. Johnson, 128 Ohio St.3d 153, 2010-Ohio-6314, the Ohio Supreme Court

announced a new test for determining when offenses are allied offenses of similar import

that must be merged pursuant to R.C. 2941.25. Johnson held: "When determining whether

two offenses are allied offenses of similar import subject to merger under R.C. 2941.25,

the conduct of the accused must be considered." Id. at syllabus. It further explained:

"Under R.C. 2941.25, the court must determine prior to sentencing whether the

offenses were committed by the same conduct. Thus, the court need not perform any

hypothetical or abstract comparison of the offenses at issue in order to conclude that the

^.:....1 1w.^ mornCr
offenses are sl1uJc^.^ merger .

"In determining whether offenses are allied offenses of similar import under R.C.

2941.25(A), the question is whether it is possible to commit one offense and commit the

other with the same conduct, not whether it is possible to commit one without committing

the other. * '* If the offenses correspond to such a degree that the conduct of the

defendant constituting commission of one offense constitutes commission of the other,

2The parties' briefs do not make clear whether Patel raised an allied-offense
argument below with regard to his abduction conviction. In any event, imposing multiple
sentences for allied offenses of similar import constitutes plain error. See, e.g., State v.

Wright, Montgomery App. No. 24276, 201 1-Ohio-4874, ¶55. Therefore, we will proceed

to address the issue.

THE COURT OF APPEALS OF OHIO
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then the offenses are of similar import.

"If the multiple offenses can be committed by the same conduct, then the court must

determine whether the offenses were committed by the same conduct, i.e., 'a single act,

committed with a single state of mind.'* * *

"If the answer to both questions is yes, then the offenses are allied offenses of

similar import and will be merged.

"Conversely, if the court determines that the commission of one offense will never

result in the commission of the other, or if the offenses are committed separately, or if the

defendant has separate animus for each offense, then, according to R.C. 2941.25(B), the

offenses will not merge." Id. at ¶47-51 (citations and quotations omitted).

In the present case, the State concedes that abduction and rape or gross sexual

imposition can be committed by the same conduct. In light of that admission, we must

determine whether abduction and the two sexual offenses were committed by the same

conduct and with the same animus.

-
^ or more acts or omissions undifferentiated..... - ..vvnen a cou ^- __ _^se l c ....,.,^^.,,, ,,.ct fiA -̂ -^. ,,..,,..,...-

by time, place, or circumstance, merger of multiple criminal offenses arising from that

course of conduct is required because the offenses involve the 'same conduct.'" State v.

Johnson,
Montgomery App. No. 24031, 2011-Ohio-2825, ¶25. "As it is used in R.C.

2941.25(B), 'animus' means animus malus or evil intent." State v. Parker, 193 Ohio App.3d

506, 2011-Ohio-1418, ¶110.

Here we conclude that Patel's restraint of C.B.'s liberty in the bathroom, an element

of his abduction conviction, was part of a single course of conduct that included rape and

gross sexual imposition. C.B. testified that Patel entered a bathroom where she was
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cleaning, locked the door, and proceeded to place a hand down the back of her pants and

a finger inside hervagina. Patel's restraint of C.B. in the bathroom was incidental to Patel's

commission of the sex offenses and had no independent significance. The restraint and

the sexual acts were undifferentiated by time, place, or circumstance.

Underthese circumstances, we are unpersuaded by the State's argumentthat Patel

completed one act, abduction, when he locked the bathroom door and then proceeded to

commit separate sexual acts. Indeed, virtually every sexual offense upon another involves

some degree of restraint. But here we see no independent significance in his act of locking

the door immediately before committing the offenses. The evidence also demonstrates that

Patel acted with the same animus or evil intent when he committed abduction, rape, and

gross sexual imposition. Patel's immediate intent was to commit the sex offenses. He

committed abduction by restraining C.B.'s liberty solely to facilitate the sex acts that he

intended to perform. Therefore, he acted with the same animus when he committed

abduction and the sex offenses.

..+ i.̂. I-p^Pnth^ rathe same conclusion in State,-L.,. T..
VV

.,.
C I

Ik
L IIUI
l. n, .

TAJll
.;
w
,.. r„

u û
 ^h „

v 
f̂ io N.,nr.o...a .IIIC Itvi•`•.^..••••^ reached-_..

v. Hemandez, Warren App. No. CA2010-10-098, 2011-Ohio-3765, which involved

abduction and rape in a motel room. The Twelfth District reasoned:

"Hernandez was charged in the indictment with abducting K.B. with a motive to

violate her sexually. Testimony indicated that Hernandez grabbed K.B. around the waist

and pushed her into his motel room. Hernandez then locked the door, pushed K.B. onto

the bed and then raped her. The force used to compel K.B. into the sexual acts, such as

forcing her into the room, pinning her against the bed and knocking her backwards when

she tried to leave, was a single course of action, committed with a single state of mind. *
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"Hernandez's restraint of K.B. was incidental to the underlying sexual crimes, and

had no significance independent of those sexual crimes. Instead, K.B.'s movement from

the motel's outside corridor into Hernandez's room was slight, and the detention was no

longer than the time necessary to complete the underlying sexual offenses." Id. at ¶52-53

(citation omitted).

If presented with the same facts as those related in Hernandez we may or may not

adopt the holding of the Twelfth district. But the evidence in the present case establishes

even more compelling reasons to conclude that Patel's restraint of C.B. was part of a single

course of conduct, committed with a single animus, that culminated in completed acts of

rape and gross sexual imposition. Therefore, we conclude that in this case, abduction was

an allied offense of similar import to both the rape and gross sexual imposition, although

those offenses are separate from each other. As a result, we "must reverse the judgment

of conviction and remand for a new sentencing hearing at which the state must elect which

.,h,. ^,,fo,,,^^nt .State v, Whitfield, 124 Ohio St.3d 319,
allied offense itwiil pursue agaii^s< 11I ^ u^l^^^^a^^

2010-Ohio-2, ¶24."3 Patel's fourth assignment of error is sustained.

In his fifth assignment of error, Patel contends the cumulative effect of the errors

alleged in his first four assignments of error deprived him of his right to a fair trial. This

argument lacks merit. It is true that separately harmless errors may violate a defendant's

right to a fair trial when the errors are considered together. State v. Madrigal, 87 Ohio St.3d

3"Because R.C. 2941.25(A) protects a defendant only from being punished for
allied offenses, the determination of the defendant's guilt for committing allied offenses
remains intact, both before and after the merger of allied offenses for sentencing. Thus,
the trial court should not vacate or dismiss the guilt determination." Whitfield, at ¶27.
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378, 397, 2000-Ohio-448. To find cumulative error present, we first must find multiple

errors committed at trial. Id. at 398. We then must find a reasonable probability that the

outcome below would have been different but for the combination of separately harmless

errors. State v. Thomas, Clark App. No.2000-CA-43, 2001-Ohio-1353. In our review of

Patel's other arguments, however, we found no errors. Therefore, we find no cumulative

error. The fifth assignment of error is overruled.

The judgment of the Greene County Common Pleas Court is affirmed in part and

reversed in part, and the cause is remanded for resentencing on allied offenses of similar

import as set forth in our analysis of the fourth assignment of error.

DONOVAN and FROELICH, JJ., concur.
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IN THE COMMON PLEAS COURT OF GREENE COUNTY, OHIO

STATE OF OHIO, . CASE NO. 2010-CR-223

Plaintiff

-vs-
JUDGIvIENT ENTRY

(Sentencing)

HITESH H. PATEL,
Defendant

On the 17`' day of November, 2010, the Defendant, HITESH H. PATEL was present in open

Court with his counsel Jon Rion and Associates , with Adolfo Tomichio ! Nicole Burke

representing the State of Ohio, for sentencing pursuant to O.R.C. §2929.19.

The Court finds the Defendant has been found GUILTY of:

Count 4: a violation of O.R.C. §2907.06(A), Sexual Imposition, a misdemeanor of the third

degree;

Count 5: a violation of O.R.C. §2907.06(A), Sexual Imposition, a misdemeanor of the third

degree;

Count 6: a violation of O.R.C. §2907.02(A)(2), Rape, a felony of the first degree;

Count 7: a violation of O.R.C. §2905.02(A)(2), Abduction, a felony of the third degree;

Count 8: a violation of O.R.C. §2907.05(A)(1), Gross Sexual Imposition, a felony of the fourth

degree;
Count 9: a violation of O.R.C. §2907.06(A), Sexual Imposition, a misdemeanor of the third

degree;

Count 10: a violation of O.R.C. §2907.06(A), Sexual Imposition, a misdemeanor of the third

degree;

Count 11: a violation of O.R.C. §2907.06(A), Sexual Imposition, a misdemeanor of the third

degree;

Sentencing Entry (Prison) Rev. 5 Effective 09/01/2010
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RE: HITESH H. PATEL
CASE NO: 2010-CR-223

subject to a presumption in favor of prison under division (D) of §2929.13 of the Ohio Revised

Code, having

q pled guilty q been found guilty by the Court

Z been found guilty by Jury Verdict

q pled no contest having been found guilty

on the 29v day of September, 2010. Counts 9-20 to be disposed of on a later date.

The Court addressed the defendant and asked him if he wished to make a statement in his own
behalf or present any information in mitigation of punishment. The Court afforded counsel an
opportunity to speak on behalf of the Defendant, as required by Criminal Rule 32(A)(1).

The Court has considered the record, oral statements, any victim impact statement, has not relied
on any new material facts in the victim impact statement, and pre-sentence investigation report
prepared, as well as the principles and purposes of sentencing under O.R.C. §2929.11, and has
balanced the seriousness and recidivism factors pursuant to O.R.C. §2929.12.

The Court Finds under O.R.C § 2929.13 (B) the following factors are not necessary for a Felony

of the First, Second or Third Degree.

The Court finds pursuant to O.R.C. §2929.13(B) (find one of the following):

q physical harm to person;
q attempt or threat with a weapon;
q attempt or threat of harm and previous conviction for physical harm;

q public trust; office or position;
q for hire, or organized crime;
Zi sex offense;
q previous prison term served;
q offender already under a community control (non-prison) sanction or on bond;

q offense committed while in possession of firearm;

and the Court further finds the defendant is not amenable to communiry control and prison is

consistent with the purposes of O.R.C. §2929.11.

Therefore, IT IS THE ORDER OF THE COURT the defendant be sentenced to the Ohio
Department of Rehabilitation and Correction (CORRECTIONAL RECEPTION CENTER)

accordingly:
60 DMs

Count 4: for a definite period of vsars for violation of O.R.C. §2907.06(A), Sexual

Imposition, a misdemeanor of the third degree;

Count 5: for a defmite period of s yetws for violation of O.R.C. §2907.06(A), Sexual

Imposition, a misdemeanor of the third degree;

Sentencing Entry (Prison) Rev. 5 Effective 09/01/2010
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JUDGMENT ENTRY
(SENTENCING)

Count 6: for a definite period of 6 Xears for violation of O.R.C. §2907.02(A)(2), Rape, a felony

of the first degree;

Count 7: for a definite period of ears for violation of O.R.C. §2905.02(A)(2), Abduction, a

felony of the third degree;

Count 8: for a definite period of 19 months for violation of O.R.C. §2907.05(A)(1), Gross

Sexual Imposition, a felony of the fourth degree;

Count 9: for a defmite period of 60 davs for violation of O.R.C. §2907.06(A), Sexual

Imposition, a misdemeanor of the third degree;

Count 10: for a defmite period of 0 da s for violation of O.R.C. §2907.06(A), Sexual

Imposition, a misdemeanor of the third degree;

Count 11: for a definite period of da s for violation of O.R.C. §2907.06(A), Sexual

Imposition, a misdemeanor of the third degree;

Said sentences to be served concurrently for a total sentence of ears of which 0 vears is a
mandatory term pursuant to O.R.C. §2929.13(F), 2929.14(D), or Chapter 2925; and pay a fine in

the sum of $-0- after considering O.R.C. §2929.18.

The defendant is entitled to jail time credit of 51 days as of this date along with future custody
days while Defendant awaits transportation to the state institution. Jail time credit is goverrted by
O.R.C 2967.191, which requires that when multiple terms are imposed consecutively, the credit
for each stated term is to be applied to the total term. If defendant is sentenced to concurrent
terms, credit must be applied against all terms, because the sentences are to be served

simultaneously.

The Court has further notified the defendant post release control is Mandatory; 5 years for:

Count 6: a violation of O.R.C. §2907.02(A)(2), Rape, a felony of the first degree;

Count 7: a violation of O.R.C. §2905.02(A)(2), Abduction, a felony of the third degree;

Count 8: a violation of O.R.C. §2907.05(A)(1), Gross Sexual Imposition, a felony of the fourth

degree;

as well as the consequences for violating conditions of post release control imposed by the
Parole Board under O.R.C. §2967.28. The defendant is ordered to serve as part of this sentence
any term of post release control imposed by the Parole Board, and any prison term for violation

of post release control.

O
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Pursuant to Criminal Rule 32 the Defendant is hereby notified of his/her right to appeal. If the
Defendant is unable to pay the cost of an appeal, the Defendant has the right to appeal without
payment. If the Defendant is unable to obtain counsel for an appeal, counsel will be appointed
without cost. If the Defendant is unable to pay the costs of documents necessary to an appeal, the
documents will be provided without cost. The defendant has a right to have a notice of appeal

timely filed on his / her behalf.

The Court has considered the defendant's present and future ability to pay fmancial sanctions.
Pursuant to O.R.C. §2929.18(D) the Court imposes a financial sanction of restitution as an Order
in favor of the victim(s) of the offender's criminal act in the amount of $-0- that can be
collected through execution as described in division (D)(1) of O.R.C. §2929.18. The offender
shall be considered for purposes of the collection as a Judgment Debtor. The Defendant is
ordered to pay restitution of $-0- , all costs of prosecution (Court costs etc.), and any fees
permitted pursuant to O.R.C. §2929.18(A)(4). Pursuant to O.R.C. 2929.18(A)(1), the Defendant
is ordered to pay a 5% surcharge on the amount of restitution, payable to the Clerk of Courts for
the collecting and processing of restitution payments. Costs of proceedings are assessed against
the Defendant for which execution is hereby awarded. All bonds posted in this matter are
Ordered released in accordance with O.R.C. §2947.23 and O.R.C. §2937.40.

Pursuant to O.R.C. §2947.23, if the defendant fails to pay or fails to pay in a timely manner, the
costs of prosecution under a payment schedule approved bylhe Court, the Court may order the
defendant to perform community service until the costs of prosecution have been paid or the
Court is satisfied the defendant is in compliance with the payment schedule. Said community
service will not exceed 40 hours per month, and the defendant will receive credit towards the
costs of prosecution at an hourly rate equal to the established Federal Minimum Wage.

Pursuant to O.R.C. §2901.07, the Defendant is ordered to submit to the collection of a DNA

specimen.

TIIe ^_afit •i5 tv ii, •giS._^ ^^..., .̂. Tier iii Sexnal Offender.
Defcnu ...a

The DefendantE9 HAS NOT been fingerprinted in this case.

According to §2929.19(B)(3)(f) of the O.R.C. the defendant is required not to ingest nor be
injected with a drug of abuse. You are on notice that you are subject to random drug testing; and

the results of said testing shall be made a part of your record.

The Defendant is REMANDED to the custody of the Sheriff of Greene County, Ohio, for O

transportation to the Institution, according to law. _,.

IPP is appwur4
not approved sentence given is appropriate.

Transfer to Transitional control is epgFeuad
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For the reasons set forth on the record at the Motion to Suppress l.tearing on July

14, 2010, the defendant's motiqn in limine is overruled.
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Plaintiff, * Judge Stephen Wolaver
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HITESH PATLL

Defendant.

JLTDGMENT EN7'RY FOR
DEFENSE MOTION POR
CIiANGE OF VENUE

For the reasons set fotth on the record at the Motion to Suppress hearing on July

14, 2010 the defendant's motion for change of venue is oven-uled pending the

empanelling of a fair attd impartial juty.

1-1' iS SO nR1^1;,RL17.
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STATE OF OHIO
2010 A(1G 23 :Pti 2: 16 Case No. 2010 CR 0223

(Jtidge Stephen A. Vdolaver
Plaintiff

-vs-

,...
; i;;r,

HI'1'LSl-1 PA'I'13L .IUD(;MEN'1' 1'sN'I'RY

Defendant-

4^,Rk+*t+N^kt^k^*i^^Fi^*+k^k^^^^^k^+k4^^zi^#^kYY^+kt^^kN^N^N^N^^N+NM^^k4*^k*^#+k.k*^?k^##^m#4**a:#^t^k^:^.98:

This li1atter is before the Court upon a Motion to Suppres^ filed by the Defendant and

upon a hearing in which evidence was reccived by tlte Court on July 14, 2010_ The CourC

received testimony fi-om two policeafficers who testified on hehalfof the State and received two

exltibits a copy of a Prc-hllerview forin as Lxhibit. I and a disk of an electronic recording of the

custodial interview identified as 1:xhibit 2. At the conclusion of the hearing lhc parties i-equested

the opportunity to submit written briei:s. The Couit has rcceived a brief fi-om both t.he State and

the dc°fense and has zeviewed those briel's in rendering its decision.

F'AC7 S

I'he evidenec reveals the f:ollowing: on April 23, 2010 tlto llofcndant was served with an

an-est warrant tbat had been olnained from the Greene County I'rosccutLtg Attorney's office

charging hiin with certain sexually orient.ed offenses. l-re was taken to the Fairliorn Police

Department by Officer Iiclman wlio indicated the Defendant made no sttttements durint; the

transportation and did not request an attcu•ney. lle indicated that in any conversation with the

Defendant he spoke English without diffactilty.



Detective Cyr ofu,e Fairborn Police Department tcstilicd that lie advised the Defendant

of tlic warrant and spoke to him in ]snglish receiving appropriate responses ti•om the llefendant.

1-lic llePcndant called his wile to ask lier to come down to the hotel where he was working. I-Ie

spoke to his wife in a laril?uage other than fnglish. The Defendant was talcen to the Vairborn

Police Department to an interview room. In this room a recording was made of the interview

fi•om beginning to end. The officor testified as to the particulars of thc: interview however the

Court has rcviewed the disk identified as Exhibit 2 upon which tlie Court relies i)a the

determination of the facts that oeetared during the cotn-se of the custodial interview captured

electronically. The intetvicw at the P'airborn Police Department took less ihan an hour. 'hhc l.irst

questioned posed to the Defendant is if he is coinfortable speaking the English langual;e and lre

indi,cated that he was. The officer then proceeded to discuss the constitutional rights outlined in

die ir^tida decision and did so in writing. This written copy is noted as Exhibit 1. '1'lie

Defendant indicated ttiat this was his first experience and exposure to the legal systeni and lie

asked Detective Cyr questions fi-om time to time which the Detective responded. During the

cotn'se of the discttssion oft'he llefcndant's constitutional rights the hefendant asked the officer

essentially what it meant rep-ardinK the right to remain silen.t and Detective Cyr• responded tliat hc

did not have to talk to him ,,nd had the right to stop at any time tliat ho wislicd. '1'hc llefendant

acknowledged tlxttt he unclerst'ood that response. 1'ron't a review o!' the tape the Court does not

tind any xnentally disability on the parl of tlte Defendant and the Detective testified li.e was not

under the influence of any substances. I-Iowever the Court finds that during the interview

Detective Cyr. caused the llefendant to balieve that the events that occurred as were discussed by

tlie Detective had bcen captured on camera whicli were carried by the individual complainants.

'fhe Def'endant was shown what was identified as a key tob that carried one of these miniature



Qvvaivvo

cameras but the Defendant was never shown any tilm 1'rom any of the ca.meras or anytliing that

indicated that cameras were actually used. The Court finds no cameras were employed at the

time the alleged offense took place. lauting the interview the Def:endant discussed an attnrncy

witli ihcl)etoctive and how to c.ontaet an attorney btit Ite did not make an unequivocal request to

have an attorney prescnt and stop the interview. The Court finds that the Defcndant is Uic

general manager of a hotel in Pairborn and correspondingly has contact with the public.

AItGl11yI'ENT

It is the position ol' the llefondant that the st:atements should be suppressed for the

following reasons; (1) the Defendant did not knowingly, intelligenlly, and voluntarily waive his

constitutional rights under the Miran.da. decision. (2) 77ie Defendant waived b.is riglit to reinain

silent and inake statement based upon promises ol' leniency and blatant lies aliout the evidence

against the Defendant. (3) `fhe Defendant's invocation of lus riblrt to counsel was ignored. (4)

'1'he offcer put h.unself'in the same plight with tlte Uefendant inducing him to talk. (5) 13ased on

the totality of ihc circumstances Defendant's waivcr of his rights was improper.

LEGAL ANALYSIS

The parties do not dispute the fact that the subjeet tnatter of this motion was a custodial

inteiview. A custodial interview requires that the defendant be advised of certain constitutional

rights aucl tltat he make a voluntai•y intelligent and knowing waiver of those rigbts be(ore wt.y

statement can be made. Miranda_v_Arizpna (1966), 384 U.S. 436. It is the burden upon the

prosecution to establislt that the accused knowingly, voluntarily, and int'el.ligcutly waived his

Fifth .Amendment right against self-incrimination. State v. Edwards (1976), 49 Ohio St.2d 3].



In this case it took approximately four minutes for the llefcndant, and the of'ficcr tn

discuss and cont.plet.e State's Exhibit 2, the Pre-lnterview ribhts fot'tn. '.Chc officer began by

asking the Dcfendant if he understood l.nglish which he said he did and together they proceeded

to complete the foi-ni. Thc documcnt which is part`of the record ref•lects all the constitutional

rights rNuired by Mii-anda and additionally indicates flial. he can stop talking at any time tliat he

wishes. The Court notes that the Defendant induired of the of3icer what if he did not want to

gpeak to him and the officer's response was that he did not have to talk to him hut he could tel.l

him now and if he wished he could stop talking at any timc. At the completion of that statement

and answer the Defendant finished the righls document and the intcrview bcgan.

It is clear that the Defendant very easily completed the f'oini in iti written fornt as well as

listened to the of3icer as he verbally advised hnll of lus constltutlonal rlgl)ts. At the concluslon

of these righl.ti the Defendant chose not to aslc for an attorney nor chose to decline to speak. '1'hc

record also reflects that the Defendant did not appear to be under the influence of any substances

durina; this four niinutn period and no tlueats, promises, or trickery was used during the course of

the discussion of his constitutional riglits. '1'he Court• notes that the oilicer's response to two of

his questions during this process were accuratc and clear and fair in tertns of providing tlte

Defend;ant the option to not speak to him.

Based upon the totality of the clrcIDIIstances the Court: finds that tha waiver ol`rights are

voluntary, intolligeut, and knowingly made and that thcrc is no constitutional infirmity regarding

this proccss.

In order 1'or a statement made by a defcndant following a waiver of his constitutional

rights the statement must be vroltmtary atid under the const.itutional analysis the court must

deterniine whether the accused's statement was the product of police overreaching or official



coercion. Statc _v_.I?inlc,y (Junc 19, 1998), Clark App. No. 96-CA-30 and Colorado v. Connellv

(1986), 479 U.S. 157. In deciding whcther a defendant's confession is voluntarily indueed a,e

court shotild consider the totality of the circumstances srnrounding the statement including tltc

age, mentality, prior crtiiiiiiarei;jierieice of the accused, the lctisth, intctisity, and frequency of--

interro};ation, the oxistcnce of physical deprivation or misti-eatment and the existence oi' Ihreat or

litdueentent. B-dwarClS, 49 Ohio St.3d at paragraph 2 of the syllabus; Sctite v. 1'attet:5on (March.

24, 2006) Montgomery County App. Case No. 20977.

'I'hc Dofcndant was informed of'his Miranda rights and he indicated an understanding of

those ri;;hts and did so in writing. 'T'he Defendant did not at any time intticatc he did not

understand his rights, request to talk to an attorney or requetil to stop the int.erview. Nothing

finm the electronically recorded interview suggest that the environment was coercive. The

Defendant was not denied the cpportunity to eat, rest, or ha.ve something to drink. 'fhe offleer

affrroatively aslced him if he wanted anything anrt also took a break during the course of the

interview. The Defendant, the Com-t has pointed out, did riot show any signs of being under tb.e

ittiluence of any substances, he spoke clcarly and appeared to appropriately respond to the

questiotis and undetstood what was being asked. Again, the COUrt notes that the InterView was

of a rclativcly short duration.

The Defendant raises thc issue of requesting counsel. It is the Court's finding that the

Defendant and Detective Cyr discussed the issue of legal counsel and how to obtain legal

counsol but, the 1)cfendait did not request counscl at that tin.te beliire the interviow proccedcd

any further. Tlte Cotst linds that the Defendant's conversation regarding counsel was

prospective only and was not a raCiuest 1'or oounscl.



The Defendant claims that tltc officer's lying lo hini that ho had additional evidence that.

hc did not havc makes his statement involw.riaty. Triekery by an officer during the course of an

interview docs not nta.ke a statement in ::ind of itself involuntary even if the suspect is misled by

Yli.o not.tire of the statements made by t.lie officer. State v, Lozs (1994) 71- Oliio St.3d 61 and State

v. Wiles (1991) 59 Ohio St.3d 71. The citurt in 13dwards, supra, pointed out that deception is a

factor but standing alone likewise is noi enough official coercion to make a statement

involuntary. `I'lic court tnust cont:inue to look at the totality of the circumstances to deterniine

wltctlicr 1lierc is official police coercion and whether the titatenient is voluntarily made.

'1'he Court finds in this case that tlicrc is no cvidence that the Defendant's statentents are

anything other than voluntary remarks. "Fhe otficer clearly was making statements and asking

questions desil;ned to get the DeFendant to speal: to him. Ilowever the law is clear that

admonitions to tell the truth are not considered threats or proiniscs nor will they make an

otherwise voluntary statement involuniary. Wiles, supra, and State v. Knie,ht Clark C'ounty CA

2008-0hio-4926.

Tt's clean- that Detective Cyr sugbested to the llefendant that he had moi-e evidence than

he really did, by suggesting 1.hat the events had been surrcptitiously recorded. However the

llcfcndant was awarc that several complainants had mride official complaints against him and he

was in part advised as to what thoso coniplaints were. The Defendant was clearly aware that

there were witnesses who were stating the allegations that the. officer suggested had been

captured on fihn. '1-hc 17efendant does not present any case law that would suggest th;tt: any

trickery is improper and in liglit of thc Court's findings, the statoments made by Detective Cyr

do not equate to the level tif' official coercion which would have ovcrc:oine the will of the

1.-)efendant.



It is clear that Detectl've Cyr approached the interview by employing a certain model or

litany desipned to create an environment in whieh the DCSCndant woUl(I be wi1l111g to make

statements. 13ut the Court notes the absence of airy threats or promises or any deprivation as well

as tlic relative short duretion of thc inte"rvievv-sis well as the Defendant's age and cducation level

heing tlirce years of coll.ege the statetnent. is otherwise under the totality of the circumstances

voluntary and not constitutionally infirm.

The Defendant's argument that English is not the Delendant's first Ianguage compels the

Court to consider that issue carefully. The evidence taken at the motion to suppress is

uncoaitroverted that the Delendant did indeed understand die diseussion which took place. And a

review of the tape does not show dil75culty in the llefcndant's un.derstanding of the stat'enlents

that were macle. Indeed, the Defendant in many instances denies the allegatioais presetited by the

ofiicer. This eouplect witlt the llefendant's eclucation level bcing thrce years post hi.gh sehool

and the fact that he as a getieral manager of a hotel nwst work with tlic goncral public of which,

nearly all if not all speak English results in this C'..outt making a findinb based on thc evidence

presented at the motion hearing thal. the !.<<ct that the Defcndant is bilingu<il waS not an

intneylintent to a knowing, intelliaettt, and voluntary waiver of rights and voluntary statentent..
,--

CONCLUSION

'1'hc Court f nds based on totality of t:he circumstances that the llefendant whil.e ciuring a

custodial interrogation was iitl.ly advised of liis const.itutional rights and that after a di.scussion

voluntarily waived those rights and agreed to speak to the ol'licer with full knowledge that he

could stop talking at any t.ime that he wished. The Court furthcr l`uicls tltatat no tuxac during the

waiver of rights process or dm•ing the interview that the Del'endant rcquested an attorney.



F'inally the Court linds ihat the Defendant's st,nt.ement was voluntarily made and that dtc:re was

no oi'ficial police cocrcion. 'I'hc Cotu•t finds that the Defendunt's motion is not we ► l-taken and is

overruled in its entirety. Anv statemenl.s ntade Uy the Defendant n.iay be of.fered in any I'uLure

pi•oeeedings iii this case.

IT IS SO ORI3LRLU.

.IT.)bGlS SXl%L3PA[3P%J Al. WOLA.uk:.IZ,

Copy provided to:

lolin H. Rion, Auorney l'or Del'endant, Fax: (937) 223-7540

Greene Gounty Prosecutor, 61 Greene Street, Xenia, Ohio 45385

On the date stamped It.ereon.

iS` L3/( ©

RONALD L. 1v1.F,I.,IPT7'I:, Bailiff
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