ORIGINAL

In The Supreme Court Of Ohio

State Of'(.)hjo,

| Appellee,
s ' Case No. 2007-1741
- Edward Lang,
Appellant. | - This Is_A Capital Case.
On Appeal from the -

‘Stark County. Court of Commion Pleas
. Case No 2006 CR 1824A - '

Appellant Edward Lang ] Appllcatlon For Reopemng Pursuant To

S Ct. Prac. R. XI Sectlon 5

~ John D. Ferrero - 0018590
Stark County Prosecutor

' Ronald Mark Caldwell - 0030663

Assistant Prosecuting Attorney -

‘Kathleen O. Tatarsky - 0017115
- Assistant Pros’ecuting‘ AttOrney _

_Stark County Office Bu11d1ng
‘Stark County Prosecutor’s Office

110 Central Plaza South, Ste 510

Canton, Ohio 44702-1413

Counsel For Appellee

Laurence E: Komp 0060142
Attorney at Law '

~ P.O. Box 1785
Manchestet, MO 63011
(636) 207-7330 -
(636) 207-7351

Counsel For Appellant

FILED

JAN 27 2012

GLERK OF COURT
SUPREME COURT OF OHIQ




In The Supreme Court Of Ohio

~ State Of Ohio,

. Appellee, |
.' Vs | R _ - 3Case‘No..20.O.'7-1741 |
. Edward Lang, - .
- Appel_laht. | | o . ' .This Is A_.C:apital'Calse_. |

* Appellant Lang’s Application For Reopening Pursuant To S.Ct. Prac. R. X1, Section 5

Appellant Edward -La.ng asks this Court to grant his Appﬁcaﬁoﬁ for Reopening. S.Ct.
. Pro.R. 116 Smtev Murnahan, 63 Ohio St. 360 (1992) | |
.' '. A. '. Lang S dlrect appeal counsel were consntutlonally meffectwe
| The Due Process Clause guarantees effectltie ass1stance of counsel on a cr1m1nal appeal
as of r1ght Evitts'v. Lucey, 469 U S. 387 (1985) Appellate counsel must act as an, advocate and
support the 'cauSe of the client to the best of their ab1l1ty.; See e.g., Anders V. C_'alzforma, 386 Us.
7381 967) Penson v. Ohio, 488 U.S. 75 (1988) Due to. the fa1lure to raise below Propos1t10ns I
and II as well as the failure to properly raise below Propos1t1ons III TV, and V, it is clear that
| ahpellate counsel were preJud1c1ally 1neffect1ve in this case.
There is no reasonable tactical basis for failing to raise the issues belew Ex. A. This _
Court must reopen the appeal. State v. Murnahan, 63 Ohio St. 3d 60 (1992) S.Ct. Prac. R. 11.6. |
The failure to present a mer1t0r1ous issue for review constitutes ineffective ass1stance of
app.ellate counsel. See e.g, _anklin' v. Anderson, 434 F.3d 412 (6th Cir. 2007); State v.
Ketterer, 111 Ohio St.3d 70 (2006). Had Aﬁpellant Lang’s direct appeal -ceunsel presented the

following five propositions of law, the outcome of this _appeal would have been different.



Pronosmon Of Law No. I:. Trlal Counsel Are Ineffective For Fallmg To Request, And A
Trial Court Errs by Failing To Sua Sponte Provide, A Limiting Instruction To The Juror
 Related To The Proper Use Of The Co-Defendant’s Plea Of Gullty To Compllclty To -

Co Commlt Murder U.S. Const. amends. VI And XIV.

The S1xth and Fourteenth Amendments guarantee the accused the r1ght to counsel at tr1al
- szeon V. Wamwmght 372 U. S 335 342- 45 (1963) When evaluatlng clalms of lneffectrve
' 'ass1stance of counsel thlS Court must determme if counsel’s performance was deﬁctent and 1f
50, Whether pet1t1oner was preJud1ced by that deﬁment performance Sirickland v. Washmgton |
| '466 u. S. 668 686 87 (1984) .

Lang Was demed the effective assrstance of counsel ‘when his tr1al counsel failed to
request a l1m1t1ng 1nstruct10n related to the convicted co defendant s guilty plea t.o the murders.
belng consrdered by the jury in Lang $ case Because gullt was an open questton and the
presumptmn of 1nnocence rematned untouched it was error for trial counsel not to request a
_hm1t1ng 1nstruct1on that the jury could not con51der the co- defendant s gurlty plea to these
murders as evrdence of anything in Lang s case- 1n-ch1ef See Tr 1267 (prosecutor references
.plea m closmg) Turther, the trial court erred in not sua sponte pr0v1d1ng the 1nstruct10n |

Whlle Walker pled gullty to. comphclty to comrrnt the two murders unquestronably
Walker s gullty plea was not substantive ev1dence of Lang s gullt However the j _]ury was not so
. 1nstructed. This is improper and prejudicial error. See United States v. Dougherty, 810 F.2d 763,
767-68 (8th Cir. 1987); |

As noted by the Tenth Circuit, “A codefendant’s guilty plea may not be used as
substantive evidence of a defendant"s gujlt...If the c_od.efendant testiﬁes, however, either the
govermnent or the defense may elicit evidence of a guilty plea for the jury to consider in
' assessing the codefendant’s credibility as a witness...Because of the potential for prejudice,

cautionary instructions limiting the jury’s use of the guilty plea to permissible purposes are



| cr1t1cal » United States v. BdeZ 703 F.2d 453, 45.5. (1()thl Cir. 1983’)(citations ornltted)._A-
reference to prev1ous gurlty pleas of a codefendant without caut1onary 1nstruct10ns to the Jury.
pre]ud1ces the defendant Umted States V. Smn‘h 806 F 2d 971 (10th Cir. 1986) Umted States 12
Austm 786 F.2d 986 (lOth Cir. 1986) Baez 703 F. 2d 453, see United States v. Brzght 1995
R .' U.S. App LEXIS 4706 (6th Cir. 1995) (“The gullty plea of a co-defendant cannot be. used as
substantrve ev1dence of the gullt of any remalmng defendant one of the key factors in
. determmmg Whether a defendant was prejudlced by the adm1ss1on into evrdence for a proper
- purpose, of the gu1lt3r plea ofa codefendant is: the presence of caut1onary instructions. As 1ong as

~ the j jury is told in some form not to cons1der the gu1lty plea in de01d1ng the gu1lt or innocence of

- the defendant on trlal the convrctlon W1ll be upheld’ 8 Moore s Federal Pract1ce P 11.10(2).

Furthermore ‘the general rule as to the admrsston of ev1dence of gullty plea of a codefendant is
| that a conv1ct10n in a case in Wh1ch such evidence was- adrnrtted Wlll be upheld 1f a cautlonary |
a 1nstru.ct1on was g1ven to the jury. Id ).
| 'Proposmon Of Law No. II The Trial Court’s Treatment Of A Batson v. Kentucky, 476 U.S.

=179 (1986) Objection Was Error, And Trial Counsel’s Conduct During The Consideration
Of The Batson ObJectlon Was Prejudlclally Ineffectwe. U S. Const amends VI And XIv.

Lang s trial counsel falled to obJect to the tortured app11cat1on of Batson by the tr1a1..
_court. and the trial court erred when 1t was silent on Batson s third prong The Batson objectton '
_ and the trlal court s cons1derat10n of the objectlon are contained at Tr. 746 51. The prosecutor
1nd1cated that he was gomg to str1ke an Afr1can-Amerrcan juror, #405 and 1dent1f1ed his race.
Tr. 746. Thereafter and unprompted, the prosecutor started to offer race-neutral explanations
that: 1) the juror did not seem to understand questlons during voir dire; 2) interactions that
deputies had with the juror ev1denced confusmn 3) the jury commissioner indicated the juror

seemed unaware of what was going on. Id. Thereafter the tr1a1 prosecutor boiled the above



three reaSOns to an -e_):rpre_ssionll that an older. person “will not be able_.to compr'ehend that

| 'ev1dence ” Tr 747. |

Defense counsel then obJected Id. The prosecutor then argued one Afncan—Amencan |
| juror, #3 86, was on the panel and that he had estabhshed a race neutral explanatlon for the_

.' _. strike. Tr. 748 The tr1a1 court then asked the j _]UI'OI' if his age caused health problems that would |
_ prevent th from servmg The Juror responded that he had no concern for h1s health in that

. regard but his. ere was havmg issues and he had no one but his daughter to take care of her Tr.

: 748 49. The juror. admrtted that he had some confus1on as to When he was supposed to return but _

: agreed he understood everythlng gomg on. Tr. 749.
The: prosecutor then. mlscharactenzed #4057 S statement and added the concern that no-

~ one was carmg for h1s w1fe S0 he would be d1stracted Tr 750 The prosecutor then refuted that

- a prlma facre case had been estabhshed Id. When he relterated that it was #405 s age that ‘was

: problematrc he also offered as yet another reason that he saw #405 in a hallway and he needed
~help down the stairs. . Id. The prosecutor never asked #405 about these concerns As the.
| Supreme Court noted “the failure to ask undermines the. persuasiveness of the claimed concem.
Miller-El v. Cockrell 545 U.S. 231, 250 n.8 (2005). | |

The trial court noted #405 seemed a little wobbly the other day and noted that h1s
questions conﬁrmed the Jury cornm1ss10ner argument made by’ the state. Tr. 7 Sl Wlthout
anytlnng more, the tr1a1 court md1cated that he was.going to allow the strrke Id Th1s inquiry
was insufficient. The trial court failed to employ the analysis in Batson, specifically failing to-

consider the Batson three part test and providing a basis for its ruling.

- I'Recall, this juror was a victim’s family member and was ultimately removed as a juror.

4



Tn B’atson the Supreme Court recognized that a “defendant does ha\re the right to be tried.
E by a Jury whose members are selected pursuant to nondrscrrmmatory eriteria.” 476 U.S. at 85- _
86.. Barson employs a three-step analysrs Flrst a defendant must estabhsh a prrma fac1e case
showmg that the prosecutlon exercrsed peremptory strrkes on a drscrrmlnatory ba,s.ls Second, the
| prosecutlon rnust artlculate a race-neutral explanatlon for the challenges Thlrd the court must
| _then dec1de 1f the defendant has carrled the burden of provmg purposeful d1scr1mmat10n Batson,
: -.476 u. S at 96 98 The eourt d1d not make th1s fmdrng here : |

Because the prosecutor offered a race neutral explanauon the trlal coutt and trial counsel
falled to give full effect to Supreme ‘Court’s de0131on Hernandez V. New York 500 U. S 352
(1991) In Hernandez 500 U. S. at 359, the Supreme Court held that the offermg of a race:
: neutral explanatlon renders moot the first prong of Batson.. Because the prosecutor proffered a .
race neutral reason, the focus should have turned to the .second and th1rd prongs of the
cons.t.rtutlonal test. However it d1d not

Further the trial court falled to cornply with Purkett v, Elem, 514 U. S. 765, 768-69
: (1995),-'Which hel_d “that. srmply. deny1ng-_d1sc_r1mmatory animus is msufﬁment to turn_baek a
Batson'challenge | This is especially true when the prosecutor disput_es that the first prong has
_ been satrsﬁed See Tr. 750. Trlal counsel were 1neffect1ve in failing to object to this erroneous
consrderatlon of the Batson Ob_] ection and falhng to offer anythmg as to Batson s third step.
Prgposmon of Law No. III: The Trial Court Improperly Excluded Access To Mltlgatlon In.
" Violation Of Eddings v. Oklahoma, 455 U.S. 104 (1992) And Lockett v. Ohio, 438 U.S. 586

(1978) By Denying Access to the Grand Jury Transcripts of the Co- defendant’s Indictment.
U.S. Const. Amend. VII, XIV.

Although Lang’s direct appeal counsel raised the denial of access to the grand jury
transcripts of the co-defendant Walker, a key issue was overlooked. See Proposition of Law No.

- 6. Trial counsel specifically federalized and asserted that access to the grand jury transcripts



o related to their'attempts to present mitigating' evide'nce. ._5/9/07. .'Tr. p: 4. Appe_llate _c_ounsel_- |
' erroneously failed to argue this critical aspect. o o . |
| One of the most fundarnental Elghth Amendment prrncrples is that a defendant receive | '
.mdrvrduahzed cons1deratron based on the mrcumstances of the crime and the character of the
'1nd1v1dual before a sentence of death may be 1mposed Zanr v. Stephens 462 U. S 862, 879
(1983) Woodson v, North Carolina, 428 U.S. 280, 304 (1976) | -
| The Supreme Court has clearly and con51stently ruled that the defendant in a caprtal
sentencmg hearlng, may not- be precluded from presentlng any relevant mrtrgatrng evrdence |
| Penry vLynaugh 492 US 302 319 (1989) Hztchcock V. Dugger 481 US 393 394 (1987), .-
Skrpper v. South Carolma 476 US 1,4 (1986) Eddmgs 2 Oklahoma 455 US 104 113 14.
) _"(1982) Locken‘ V. tho 438 US. 586, 604 (1978). The Suprerne Court Slmply does not tolerate ..
a state court process that falls to cons1der and grve effect to mltrgatlon See also Davzs V. Coyle
475 F.3d.761 (6th Cir. 2007) (grantrng relief in Ohio caprtal case for Eddmgs vrolatron)
| Appellate counsel failed to raise the cr1t1ca1 aspect of this clalm — that 1t relates to a
' theory of m1t1gat10n—relat1ve culpabrhty Therefore. the trral court $ ruhng excluded access 10 a
category of evidence. Thrs drstmct1on was not lost on trral counsel who effectlvely argued the
issue in thrs unique fashion. Appellate counsel were meffectwe in fa1hng to raise the preserved B
| aspect of thls clalm |
Proposmon of Law No. IV Gang Evidence Slmply Is Not Allowed in a capltal trial

pursuant to Dawson v. Delaware, 503 U. S. 159 (1992) U.S. Const. amends. VI, VIII and
XIV.

During his direct appeal; Lang’s appellate counsel touched upon the improper use by the:

State of Lang’s alleged gang activity. See Proposition of Law No. 8, subpart 3; Proposition of



Law Ne .'9 subpart 3.2. 'However', appellate eounsel Ifailed te cite the seminal"Supretne. Court
'auth0r1ty on that pomt Dawson v. Delaware, 503 U.S. 159 (1992) | |
| In denymg this cla1m thJS Court appropnately held that “no ev1dence was presented at
_. tnal hnkmg the two murders to gang act1v1ty ” State v. Lang, 129 Oh10 St 3d 512, 530 (201 l)
- This recognmon by the Conrt is dramatm, in that 1t establlshed appellate counsel’s fa11ure to c1te'
: _.th1s Court to the deﬁmtwe ruhng in Dctwson wh1ch controls the nature of the claim. | See State v.
_ Bethel 110_0hi0 St.3d 416 (2006) (Dawson not vi.olated _becaus___e gang m_embersh1p relevant to
| cr1m1nal act1v1ty) S - | o B
The gang ev1dence was 1nherently pre]ud1c1al The Supreme Court has. determmed that
the subrn1ss10n of gang afﬁhatton ev1dence ina cnmmal proeeedmg may be const1tut10na1 error
.\tvhen such ev1dence is irrelevant to- the issues .at hand. See Dawson, 503 U.S. at 165 (cap1ta1 :
: sentenee”vaeated by the atimmsxon of. gang evidence in sentencmg proceedlngs where the
-ev1dence ptoved nothmg more than his abstract behefs) The Seventh C1rcu1t has explamed
Gangs generally arouse negatlve connotatmna and often 1nvoke images of cnrnmal
activity and deviant behavior. There is therefore always. the poss1b1l1ty that a jury will
‘attach a propens1ty for committing crimes to defendants who are affiliated with gangs or
thata Jury s negative feclings toward gangs will influence its vérdict. Guilt by association
isa genume concern Whenever gang evidence is adrmtted
United States v. Irvin, 87 F.3d 860, 865 (7th Cir. 1996).
kS Simply, evidence of g_ang meémbership, as with other evidence of uncharged misconduct
intended to show criminal p_ropensity, “deﬂeets a jury’s attention from the. imrnediate charges
and cauées it to prejudge a person with a.djsreputable.past; thereby denying that person a fair
op.portu'nity to defend_ aga_inét the offense that is charged.” United States v. Roark, 924 F.2d 1426_,

1434 (8th Cir. 1991) (citing Michelson v. United States, 335 US 469, 476, (1948)). Put another

way, the admission of the gang evidence eroded the presumption of innocence because it



encouraged ]urors Ito find Lang guﬂty and 1n1pose death based upon hlS purported gang act1v1ty
: -rather than the ev1dence presented at trral Such a process 18 1ncons1stent Wlth the demands of due
 process and the constrtutlonal guarantee of a fa1r trlal Dawson 503 U.S. 159 -

Proposrtlon Of Law No V Trlal Counsel Were Ineffectlve In Fallmg To Request Further |

Inquiry Regarding. Potential Prejudice From A Victim’s Family Member Slttmg As A
' Juror In Lang s Capltal Trlal U.S. Const amends A%} and XIV '

Dunng his direct appeal Lang’s appellate counsel rarsed as etror a family m.ernber slttrng :
_as a juror and trial counsel’s 1neffect1veness in not ~asking for 1nd1v1dualraed voir d1re of the
.remarmng jnrors See Proposmon of Law No. [; l’roposmon of Law No. lO subpart 3 Juror
. #386 was drsmlssed because she falled to d1sclose in sp1te of numerous questlons her familial '
relatronshlp toa Vlctnn of thls crime, Tr. 952. |

After her d1smrssal the trral court stated that #3 86 was d15m1ssed because she. may' have
A relat1onsh1p” w1th someone 1nvolved in the case. The tnal court then asked a s1ngle questlon of |
the remalnlng eleven {11)] Jurors “is there any member of the j Jury at all that she d1d discuss this
with at all‘P” Tr. 953. Nc one answered and there was 1no further 1nqu1ry The tr1al court then
moved on without any Ob_] ect1on by tr1al- counsel regardmg the limited group inquiry or without a
'request for a more substantial group 1nqu1ry than a single question.

| The law reqmred a deeper i 1nqu1ry Accordlng to Remmer v. United States, 347 U.S. 227

(1954) and Smrrh V. thllzps 455U. S 209 (1982) the trial court was requned to l) determlne the
c1rcu1nstanees 2) determine the 1mpact upon the juror(s) 3) determine whether the
circumstances were pre] udlcral in a hearing with all interested parties permitted to partlc1pate.

While the trial court should have individually qnestion_ed the jurors (as previously
argued) the trlal court is not mandated to do so 1f such questromng can be handled as a group.

Consequently, trial counsel failed to act effectlvely in failing to object when the trial court failed



_to undertake What Remmer mandates, a probing group deterrninationi ~of whether any
eornmun_ication ibi.ased the ju'ror.’ A s_inglei grt)up -question does not satisfy this standard and”
: .certainly does not- orobe .at all into tévhether t_here viras:. any cornrhun_ication that may have biased -
Juror(s) | | | .
Lang was preJudlced When direct appeal co.unsel failed to ‘raise trial counsel
1neffect1veness in this rnanner i e not requestmg addltlonal group questlomng ThlS.faIIHrC by.'
trial counsel viras much imo.re cr1t1cal than eounsel’s faliure to-ask for 1nd1v1dual \i’OlI‘ d1re 3
._ Indeed th1s Court rehed on thlS.OIIIISSIOH to deny Lang rehef stating “the trial court quest1oned E
'the other jurors as a group and obtamed their assurance that they had not: dlscussed this matter
~with juror #3.86. ‘Neither the state nor the defense eouns_el obJe(_:ted fo the quest_ioning or
o requested an add1tional mqurry Under these crroumstances we hold that no further ‘inquiry was |
o .requlred ” Lang, 129 Ohio St 3d at 522, Thus tr1a1 counsel’s constltutional shortconnngs were
treated by this Court as evidence that the trial court’s 1nqu1ry was sufﬁoient | |
If defense counsel had obJected or requested further 1nqu1ry, it is very likely the trial
-court would_ haye inquired further. The trial court recogmzed _the prob_lem was that the brased_ :
'j_uro'r _Was' in the presence of the other jurors urhen it noted that “there is no risk at this point. The
jury is on its wa)r up the hall right now, so they are not discussing the case right now because
they are WIth the bailift.” Tr. 866 67 The trial court Went on to say they would not give the |
Juror any further opportumty “to go down and talk to the jury” because they W1ll not let her leave
the courtroom with the other jurors. Tr. 867. ‘However, the trial court, due to trial counsel’s
ineffectiveness, never conducted an adequate inquiry to determine whether the juror had gotten

that opportunity earlier.



C. . Conclusion.
o Appellant Lang has 'sho'Wn'ﬂiat there are‘ genuine is_sues. regarding Whether he was
| deprlved of effeetwe asmstance of eounsel on appeal Lang requests that ﬂ’llS Appheat1on for'

Reopemng be granted and full brleﬁng be perrmtted S.Ct. Prac. R 11.6 and Sz‘ate V. Murnahan

63 Ohio St. 3 60 (1992).
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EXHIBIT A
- In The Slllprerne Court Of ()_hio .

State OF Ohio,

' 'Appellee;
CoNs 4 CaseNo.2007-1741
_ _Edvyard Lang, |
o Appellant. - | | This Is A éapital Case. -
. AFFIDAVIT OF LAURENCE E. KOMP
~ STATE OFOMIO- )

. } ss:
. COUNTY OF FRANKLIN )

I, Laurence E Komp, after belng duly sworn, hereby state as follows

1. -1 am an attorney hcensed to praetlce law in the State of Oh10 State of Mlssourr and the

' Commonwealth of Kentucky

2. Tama member of the followmg federal bars United States Supreme Court, United States
Court of Appeals for the Fifth, Sixth; Seventh and Eighth Circuits, United States District

- Court for the Southern and Northern Districts of Ohio, United States District Court for
“the Southern District of Indiana, United States District Court for the Eastern and Western
Districts “of Kentucky, and United States District Court for the Eastern Dlstrlct of

i MISSOUI‘I

3. T have been practicing capltal appellate, post-conviction, and habeas Work since 1992

My sole area of practice is capital 11t1gat10n and has been since 1992,

" 4. Some of the,reported capltal cases Where I was counsel are: Corcoran v. Wilson, 651
F.3d 611 (7th Cir. 2011), Corcoran v. Levenhagen, 130 S. Ct. 8 (2009), Allen v. Buss,
558 F.3d 657 (7th Cir. 2009), Morales v. Mitchell, 507 F.3d 916 (6th Cir. 2007), Davis v.
Coyle, 475 F.3d 761 (6th Cir. 2007), Bradshaw v. Stumpf, 545 U.S. 175 (2005), Davis v.
Mitchell, 318 F.3d 682 (6th Cir. 2003), Franklin ex rel. Berry v. Francis, 144 F.3d 429

(6th Cir. 1998), and State v. Scudder, 643 N.E.2d 524 (Ohio 1994)

5. This is not an exhaustive list of reported capital cases of which I have been counsel.



: I was: appomted for purposes of rev1ew1ng a record to deternnne whether an apphcat1on

to re-open pursuant to S.Ct. Prac. R. 11. 6 should be filed.

1 have rev1ewed the record in Smte V. Lang, Stark County Common Pleas Case No. 2006
CR1824A. T have also reviewed the direct appeal briefs, oral argument presented to this

: Court and on January 26, 2012 exammed the record in possess10n of thls Court in this - -

10,

1

’ oase. ’

I am Rule 20 certified to repreSent indigent 'client'.s" in death p'enalty ap'peals..

- jBecause of the focus of my practice of law my Rule 20 cert1ﬁcatron and my attendanice
at death- penalty seminars, [ am aware of the standards of practrce mvolved in the appeal
of a case in wh1ch the death sentence was 1rnposed :

The Due Process Clause of the Fourteenth Amendment guarantees effectlve assrstance of

'counsel onan appeal as of right. Evu‘ts v. Lucey, 469 U. S 587 (1985)

Since the re1ntroduct1on of capttal pumshment in response to the Supreme Court’s

decision in Furman v. Georgia, 408 U.S. 238 (1972}, the area of capital litigation' has

" become a recogmzed spec1alty in the practice of criminal law. Many substantive and

procedural areas unique to capital litigation have been carved out by the United States

_ Supreme Court. As a result, anyone who litigates in the area of capital pumshment must

12,

be familiar W1th these issues to raise and preserve them for appellate review.

Appellate representatlon of a death»sentenced client requ1res recognizing that the case

- will most likely proceed to the federal courts via a Petition for Writ of Habeas Corpus

13,

14.1

ﬁled in a federal district court. Appellate counsel must preserve all issues throughout the
state-court proceedtngs on the assumption that rehef is hkely to be sought in federal
court.

Itisa  basic prlncrple of appellate practrce that to preserve an issue for federal review, the
issue must be fairly presented and exhausted throughout the state courts. The standard of
practice is to cite directly to the relevant provisions of the United States Constitution and -
appropriate United States Supreme Court authority in each proposmon of law to avord
any fair presentment and exhaustlon problems in federal court.

Based on the foregoing sta.ndards, I reviewed the record in Mr. Lang s case. | have
identified the following issues that should have been presented by appellate counsel to
the Ohio Supreme Court: :

¢ - Proposition Of Law No. I: Trial Counsel Are Ineffective For Failing To Request
And A Trial Court Errs For Failing To Sua Sponte Provide A.Limiting
Instruction To The Juror Related To The Proper Use Of The Co-Defendant’s
Plea Of Guilty To Complicity To Commit Murder. U.S. Const. amends. VI And

- X1V,




'_Progos1tlon of LaW No 1I: The Trlal Court’s Treatment Of A Batson v.
Kentucky, 476 U.S. 79 (1986) Ob]eetmn Was Error, And Trial Counsel’

- Conduct Durmg The Consideration Of The Batson Ob]ectlon Was Prejudlcla]ly
_ Ineffective. U.S. Const. amends. VI And XIV. L

"Proposmon Of Law No. T The Trlal Court Improperly Excluded Access To

Mitigation In Violation Of Eddmgs v. . Oklahoma, 455 U.S. 104 (1992) And

Lockett 'v. Ohio; 438 U.S. 586 (1978) By Denying Access. to thé Grand Jury

Transerlpts of the Co-defendant’s Indlctment U. S Const amend VII XIV.

Prom_)sltlon of Law No. IV Gang Evrdenee S1mply Is Not Allowed In A .

_Cap1tal Trial Pursuant To Dawson v Delaware, 503 US 159 (1992) u.s.

_ Const amends Vi, VIII and XI1V.

' Proposmon Of Law No V Trial Counsel Were Ineffectlve In Falhng To Request

i Further Group Inquiry Regardmg Potential Pre]udlce From A Victim’s Family '
.- Member Sitting As A Juror In Lang 8 Capltal Trlal U.S. Const amends VI and
'XIV : _

15. These 1ssues are meritorious and warrant relief. There is no reasonable tactical dec1s1on
~ for: not raising these issues. Thus, appellate counsel’ fallure to préesent. these etrors
amounts to 1neffect1ve as31stance of appellate eounsel in this case. o :

16. Appellate counsel fa11ed to ra1se these issues in Mr Lang’s direct appeal Based onmy -
evaluation of the. record and understanding of the law, [ believe the issues raised in this
Appl1cat1on for Reopening are meritorious. Also, had appellate counsel taised these

‘Issues, each error would have been properly preserved for federal-court review. :

Further afﬁant sayeth naught.

' Sworn to and subscnbed before me on this 26th day of January, 2012.
| w@OQ '
Way o VA A -

17, Therefore Mr. Lang was detrnnentally affected by the deﬁc1ent performance of his
former appellate counsel. _ :

CC"/Etellﬁfyor A ellant Lang

Notary Public

KELLE HINDERER
Notary Public

;&r = In and for the State of Ohlo

"y Commission Expires
COctober 07 2013
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