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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST AND WHY LEAVE TO APPEAL SHOULD BE
GRANTED

This case presents three important issues in the field of criminal law and a
resolution of these issues by this Court would result in key application throughout the
state of Ohio. The first pertinent issue involves the Repeat Violent Offender statute and
the notion of its unconstitutionality. It is a vague statute, in the sense of when it is
applied and why its applied and who is so charged and who is not so charged. It is so
unpredictable and vague. With more and more criminal defendants being so charged, this
issue has great general interest.

A second pertinent issue involves searches and seizures. Back when some of our
founding fathers were in England, the King would order searches into private property
and homes, leaving many unhappy with the practice. The constitutional prohibition
against unlawful searches and seizures was born. Fast-forward to the case of Anthony
Sullivan, and we can see why such practices were frowned upon. Anthony Sullivan was
stripped of his right against unlawful searches and seizures in this case, when his property
was seized and searched while staying in a motel. Many Ohioans staying in motels and
hotels expect a modicum of privacy. Mr. Sullivan’s experience may be visited upon
many, unless this Court steps in to address the police acts.

This second issue has great general interest involving searches and seizures, and
when police must obtain a search warrant. In this case, the suspect Anthony Sullivan was
detained by police, handcuffed and in their custody, sitting in a cruiser. Nevertheless,

they proceed to search though private property without obtaining a warrant to search,

when circumstances are not exigent.



A third issue involves the due process clause and the Fifth and Fourteenth
Amendments to the U.S. and Ohio Constitutions, and the prohibition of the admission of
unreliable identification testimony derived from suggestive procedures. Here, the police
construct a photo array with bald models and with models with hair. Anthony Sullivan is
bald. Putting men with hair in the photo array serves to narrow down the selection to Mr.
Sullivan considerably, so much so that it is unconstitutional, and of great general interest.

STATEMENT OF THE CASE

On December 3, 2009, Appellant Anthony L. Sullivan was indicted as follows:
Count 1) Robbery, in violation of O.R.C. Section 2911.02(A)2), F-2; Count 2)
Robbery, in violation of O.R.C. Section 2911.02(A)(2), F-2; Count 3) Robbery, in
violation of O.R.C. Section 2911.02(A)(3), F-3; and Count 4) Robbery, in violation of
O.R.C: Section 2911.02(A)(3), F-3. Each of the 2™ degree felony counts included a
repeat violent specification pursuant to R.C. 2941.19. The two 3™ degree felony counts
were subsequently dismissed.

A jury trial commenced and Appellant Anthony Sullivan was convicted.
Appellant Anthony Sullivan appeared in the Franklin County Common Pleas Court
before Judge Timothy Horton for sentencing. Judge Horton sentenced Appellant to 26
years incarceration with the Ohio Department of Rehabilitation and Corrections.

On May 6, 2011, Anthony Sullivan timely filed a Notice of Appeal in the Tenth
District Court of Appeals. On December 13, 2011, the Court of Appeals affirmed the

Common Pleas Court.



STATEMENT OF THE FACTS

On November 6, 2009, a robbery occurred at Cooper State Bank, located at 3245
N. High Street, Columbus, Ohio, at 4:15 p.m., shift change. (T. 161, 165) Five days later,
on Wednesday, November 11, 2009, the same Cooper State Bank was robbed again (T.
222-223) During both robberies, the suspect or suspects entered the bank from High
Street and exited from Como (T. 166, 215, 223) Bank employees testified at trial that
Defendant Anthony Sullivan was the robber in both hold ups. (T. 218-219, 229, 233, 245,
312, 326, 330) It should be noted at the outset that the identifications of Mr. Sullivan
primarily occurred 256 days later in the courtroom at trial, from the witness stand, as
most eyewitnesses did not select Mr. Sullivan during photo arrays presented to them very
shortly after the robberies. |

Several bank employee witnesses came forward to testify at trial. Laurie Rupp
was one such witness. (T. 160) Ms. Rupp was the Teller at Cooper State Bank who, on
November 6, 2009, was handed a note by the robber. (T. 165) The note, in essence,
demanded cash, or die. Mr. Sullivan’s fingerprints were not found to be on this demand
note. His hand print was, however, discovered on the inside door of the bank. Testimony
at trial, however, established that on November 5, 2009, Mr. Sullivan was driven to the
bank by his sister, and he withdrew $45.00. Bank maintenance records verified at trial
that the bank cleaning service did not clean the bank on the evening of November 5®,

At trial, Ms. Rupp described the suspect as being 5 feet 6 inches tall in height. (T.
181, 200) Mr. Sullivan is over 6 feet tall in height. (T. 167) In looking at a photo array,
she also testified that the suspect had no facial hair and bore a slight mustache. (T. 193)

Tn reality, Mr. Sullivan has a mustache, a fairly thick mustache, and a goatee. (203)



Bank Teller Abby Sanker was the recipient of the robbery suspect’s demand note
on November 11, 2009 (T. 321-323) Abby Sanker, however, never appeared at trial to
testify. (T. 322) Her drawer was short $1,912.00. (T 331) Despite Ms. Sanker’s absence
at trial, the trial court allowed in evidence, over defense objection, a statement she
supposedly made shortly after the robbery as an excited utterance, in exception to the
Hearsay Rule. (T. 321-323) The excited utterance were words to the effect that Ms.
Sanker just got robbed, and she believes he looked like the picture from when the bank
was first robbed the previous Friday. (T. 323)

Melissa Vondron also testified at trial. (T. 300) She said she got a good look at
the robber. (T. 312) She is a bank employee who testified that she felt “very strongly”
that the same suspect committed both bank robberies. (T. 326)

Ms. Vondron was given a photo array to view for identification purposes. (T.
328-329) She indicated that she could pick out the bank robber. (T. 338) The photo
array she was given contained a photo of Defendant Anthony Sullivan. (Defendant’s
Exhibit D; T. 338, 341) Upon viewing the photo array, however, Ms. Vondron did not
select the photo of Defendant Anthony Sullivan as the bank robber. (T. 328-329) Ms.
Vondron selected another man as the actual robber. (T. 328-329) At trial in July, 2010,
Ms. Vondron identified Sullivan as the robber, which was eight months after the fact. (T.
330)

Laura Hanna is another bank Teller who testified at trial. (T. 213) She testified
the robbery suspect was 6°2” in height. (T. 217) In court, she identified Mr. Sullivan as
the bank robber. (T. 218-219) She admitted in court that she was able to identify Mr.

Sullivan in court because admittedly, Mr. Sullivan was not the judge, the court reporter,



the prosecutor or defense attorney, or deputy sheriff or juror even. (T. 236-237) In fact,
Ms. Hanna testified that it was pretty easy to deduce that Mr. Sullivan was the defendant,
simply with the process of elimination, especially since he was sitting next to defense
counsel. (T. 236-237, 245)

On November 23, 2009, twelve days after the November 11, 2009 robbery, Ms.
Hanna was shown a photo array of suspects. (T. 238) Defendant Anthony Sullivan was
one of the persons whose photos was in the array. (T. 238; Defendant’s Exhibit E) Ms.
Hanna did not select Mr. Sullivan. (T. 238-241)

Laura Hanna went on to alert police in November, 2009 that the robbery suspect
was wearing a jacket. (T. 241, State’s Exhibit J2) However, in court, Ms. Hanna
conceded that the bank robber was actually wearing a sweater. (T. 241)

On November 22, 2009, at 4:30 p.m., Detective Steve Billups received an
anonymous phone call from a female, tipping the police that Anthony Sullivan was the
suspect in the Cooper State Bank heists. (T. 373) This female caller further indicated that
she had just left Mr. Sullivan in his hotel room at the Super 8 Motel on Brice Road. (T.
374) The police immediately went to the Super 8 Motel and Anthony Sullivan was at the
hotel in a room. (T. 374-380) He was removed from his room and the room is
subsequently searched by police. (T. 380-382; State’s Exhibits K1-K12)

When Detective Billups testified at trial, he told jurors he has been a police officer
for 18 years, including a detective for three years. (T. 372)

Defendant’s suitcase was in the motel room. (T. 382) The police go through the
suitcase and retrieve a sweater. (T. 382) A witness testifies that the sweater found in Mr.

Sullivan’s suitcase was the same sweater he wore when the robberies take place. (T. 178)



At the time that the police visit Mr. Sullivan, he has very little cash on him, he has no bait
money, he is not in possession of a blue hat or a black hat, or the pants and shoes he was
described to have been wearing at the time of the robbery . (T.394-395)

Mr. Sullivan maintains his innocence and requests a jury trial. Prior to trial,
several motion hearings take place. The first is a hearing to suppress evidence, namely
this sweater. (Volume I) This Motion is overruled. (Volume 1; T. 110) A hearing on a
motion to suppress statements with respect to the photo array is also held, on the basis
that the array is unduly suggestive. (Volume I; T. 76) This motion is overruled. (T. 110)
A hearing is also held to address whether the police obtained a valid consent to search the |
hotel room. (Volume I) The trial court overruled that motion as well. (Volume I; T. 109)

Proposition of Law No. 1 Ohio’s Repeat Violent Offender statute is
unconstitutionally vague and consequently void.

In this case, Appellant Anthony Sullivan was charged and convicted under the Repeat
Violent Offender statute. This statute, Ohio Revised Code Section 2941.149, however, is
vague and should be declared by this court to be void. In Foster, 109 Ohio St.3d at 25,

845 N.E.2d 470 (citing Apprendi, 530 U.S. 466, 120 S.Ct. 2348 (2000) and Blakely, 542

U.S. 296, 124 S.Ct. 2531 (2004)), the Ohio Supreme Court said:

Ohio's sentencing statutes offend the constitutional principles announced
in Blakely .... As was reaffirmed by the Supreme Court in Booker, " [a]ny
fact (other than a prior conviction) which is necessary to support a
sentence exceeding the maximum authorized by the facts established by a
plea of guilty or a jury verdict must be admitted by the defendant or
proved to a jury beyond a reasonable doubt." [United States v.] Booker,
543 U.S. [220] at 244, 125 S.Ct. 738, 160 L. Ed.2d 621 [(2005)].

Because R.C. 2929.14(B) and (C) and 2929.19(B)2) require judicial fact-
finding before imposition of a sentence greater than the maximum term
authorized by a jury verdict or admission of the defendant, they are
unconstitutional. Because R.C. 2929.14(E)(4) and 2929.41(A) require
judicial finding of facts not proven to a jury beyond a reasonable doubt or
admitted by the defendant before imposition of consecutive sentences,



they are unconstitutional. Because R.C. 2929.14(D)(2)(b) and (D)(3)(b)
require judicial finding of facts not proven to a jury beyond a reasonable
doubt or admitted by the defendant before repeat-violent-offender and
major-drug-offender penalty enhancements are imposed, they are
unconstitutional.

Foster, 109 Ohio St.3d at 25, 845 N.E.2d 470 (citing Apprendi, 530 U.S.
466, 120 S.Ct. 2348 (2000) and Blakely, 542 U.S. 296, 124 S.Ct. 2531
(2004)). With respect to the remedy for the Blakely violation, the Ohio
Supreme Court severed the offending provisions noted above and held as
follows:

The following sections, because they either create presumptive minimum
or concurrent terms or require judicial fact-finding to overcome the
presumption, have no meaning now that judicial findings are
unconstitutional: R.C. 2929.14(B), 2929.19(B}(2), and 2929.41. These
sections are severed and excised in their entirety, as is R.C. 2929.14(C),
which requires judicial fact-finding for maximum prison terms, and
2929.14(E)(4), which requires judicial findings for consecutive terms.
R.C. 2953.08(G), which refers to review of statutory findings for
consecutive sentences in the appellate record, no longer applies. We also
excise R.C. 2929.14(D)(2)(b) and (D)(3)(b), which require findings for
repeat violent offenders and major drug offenders.

A statute is "void for vagueness if it fails to give a person of ordinary intelligence fair
notice that his or her contemplated conduct is forbidden, or if the statute encourages
arbitrary and discriminatory enforcement." See Kolender v. Lawson (1983), 461 U.S.

352, 103 S.Ct. 1855, 75 L.Ed.2d 903; Papachristou v. City of Jacksonville (1972), 405

U.S. 156, 92 S.Ct. 839, 31 L.Ed.2d 110; Coates v. City of Cincinnati (1971), 402 U.S,

611 91 S.Ct. 1686, 29 L.Ed.2d 214. "Vague sentencing provisions[,]" which are

supposed to define potential penalties for certain proscribed conduct, "may pose
constitutional questions if they do not state with sufficient clarity the consequences of

violating a given criminal statute." United States v. Batchelder (1979), 442 U.S. 114, 123,



The foregoing analysis expressly shows why this court should find O.R.C. Section
2941.149 unconstitutional. It is vague in the sense that at the time of his prior
conviction, Anthony Sullivan was not informed of such repeat violent offender
specification, and how it could be applied to him in the future. See Kolender v.

Lawson (1983), 461 U.S. 352, 103 _S.Ct. 1855, 75 L.Ed.2d 903. Informing

defendants through subsequent Indictments should not be construed as adequate

notice. Therefore, this Court should accept this case and find the statute
unconstitutional.

Proposition of Law No. 2: A violation to the Sixth and Fourteenth Amendments to

the Ohio and U.S. Constitutions occur when police enter a motel room and search
the baggage of a guest who does not consent to such search.

In the instant case, Detectivé Billops alerts police that Defendant-Appellant
Anthony Suflivan might be staying at a motel on Brice Road in Columbus. The police go
to the motel and gain consent to enter the motel room from a woman to whom the room is
registered. Upon entering the room, luggage of Mr. Sullivan is closed. Despite his
luggage being closed, the police rely upon the consent to enter the room given by the
female as justification to search and seize Mr. Sullivan’s luggage. In doing so, the police
obtain a sweater that bears resemblance to the sweater used in the Cooper State bank
robberies.

In the case of State v. Jones, 2009-Ohio-2322, 22905 (OHCAZ2), the defendant
contended that his conviction should be overturned because the police conducted a search
lacking probable cause or valid consent. The facts were pretty close to the facts in the

instant case, except there was a report of a gun on the premises. While the Jones Court

10



goes on to overrule the motion, they do state that the officer sees crack cocaine in plain
view, and since the drugs are in plain view, his seizure of the contraband is legal.

The Jones Court also said that a reasonable person, having received permission
from an occupant of a motel room to enter the room, would regard himself as being free
to continue some reasonable distance into the room. Jones, supra. But as that prudent
person may roam around the room, the defendant, Anthony Sullivan, would take issue
that that prudent person could then commence to rummaging into luggage in that room.

Under the facts of the instant case, there is no reason, once the police seize Mr.
Sullivan and detain him, that they can’t obtain a search warrant to search his luggage.
They fail to do so, opting to immediately commence searching his personal belongings.
Since the police failed to obtain a search warrant where the circumstances are not
exigent, this courf should not allow the government to use the sweater inside Mr.
Sullivan’s luggage at trial.

The Appellate Court analyzed this issue as if the sweater were in plain view.
However, based upon the evidence presented, Rachel Moore testified that the sweater
was inside of Mr. Sullivan’s closed and locked luggage. No other testimony or evidence
was presented to counter this evidence, other than Detective Billups testifying that when
he arrived on the scene much later, the sweater was laying out in plain view. Many
officers were in and out of the motel room, accounting for the sweater miraculously
appearing to be in plain view. This Court should find that the trial court erred when it
overruled the defendant’s Motion to Suppress Evidence based upon constitutional

grounds.

11



Proposition of Law No. 3: A violation of the Fifth and Fourteenth
Amendments to the Ohio and U.S. Constitations occur when police construct
a photo array inclusive of bald-headed men where the suspect is not bald.

In this case, the photo array constructed by the Columbus Police shows three men
with hair on their heads and three men with bald heads. (T. 90-91) Mr. Sullivan has hair
on his head, but the array has three completely bald men in the array. This narrows the
chances for selecting the defendant fifty percent!! This is a clear violation of Mr.
Sullivan’s constitutional due process rights.

Pretrial identifications may be suppressed only if they are both unnecessarily
suggestive and unreliable under the totality of the circumstances. State v. Broomfield
(Oct. 31, 1996), 10th Dist. No. 96APA04-481. "[Rleliability is the linchpin in
determining the admissibility of identification testimony." Manson v. Brathwaite (1977),
432 1J.S. 98 114, 97 S.Ct. 2243, 2253, Therefore, even if the identification procedure

was suggestive, the subsequent identification is still admissible as long as it is reliable.

Id.; State v. Moody (1978), 55 Ohio St.2d 64, 67. "Where a witness has been confronted

by a suspect before trial, that witness' identification of the suspect will be suppressed if
the confrontation procedure was unnecessarily suggestive of the suspect's guilt and the
identification was unreliable under the totality of the circumstances." State v. Brown
(1988), 38 Ohio.St.3d 305, 310, citing Manson.

In this case involving Mr. Sullivan, the photo arrays are not reliable as the
identification procedure was suggestive. Where three of the six photos are nowhere close
to being similar to the suspect, then the admissibility of the identification should be

suppressed. Manson v. Brathwaite (1977), 432 U.S. 98, 114, 97 8.Ct. 2243, 2253, State v.

Moody (1978), 55 Ohio St.2d 64, 67, State v. Brown (1988), 38 Ohio.5t.3d 305, 310. In

12



this case, certain witnesses who studied the photo array close in time to the bank robbery
yet neglected identify Mr. Sullivan came to court and identified him at trial sitting at
defense table. This tactic is a clear violation of Mr. Sullivan’s rights.

CONCLUSION

Appellant Anthony Sullivan’s case provides this Court with an opportunity to
address key legal points that affect the entire state of Ohio with respect to the repeat
violent offender statute, search and seizure, and eyewitness identifications. For all of the
foregoing reasons, Counsel for Appellant Anthony Sullivan respectfully requests this
Court to acknowledge jurisdiction of this case.

Respectfully submitted,

CLARK LAW OFFICE

(Y

Toki M. Clark (#0041493)
233 South High Street, 3™ Floor
Columbus, Ohio 43215

(614) 224-2125

CERTIFICATE OF SERVICE

Counsel for Appellant Anthony Sullivan hereby certifies that a true and accurate
copy of the foregoing Memorandum in Support of Jurisdiction was hand-delivered to
Laura Swisher, Esq., Office of the Prosecuting Attorney, 369 South High Street, 14®

Floor, Columbus, Ohio 43215, this 27t day of January, 2012. |

44
i

TOKI M. CLARK

13



-r [} N ...:' R L

{8 sae PO
IN THE COURT OF APPEALS OF OHIO 1MBH;%’£ EPI';W
TENTH APPELLATE DISTRICT .
CLERK oF COURTS
Siate of Ohlo,
Plaintif-Appellee, :
No. 10AP-897
V. : {CPC No .g;cmz-:rzzs)
Anthony L. Sulfivan, : (REGULAR CALENDAR)
Defendant-Appellant.
JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on
December 13, 2011, appellant's eleven assignments of error are overruled, and it is the.,

o
-
judgment and order of this court that the judgment of the Frankin County Cart g'é.o
=< ExEen
Common Pleas is affirmed. Costs are assessed against appellant. % r%_ ?—:';‘2?\
o ¥ SFo
-~ ov
Q E a0
S e x2
BROWN, FRENCH, & DORRIAN, JJ). G % 2%
A< A
—_ <\ 7
Judge Susan Brown
esarmae 4 dE—




57/{@ - A7

FiLED
Ce * oF APPEALS
IN THE COURT OF APPEALS OF OHIQ - *HiLIN C1). 0ii0

TENTH APPELLATE DISTRICT ~ DI DEC 13 PH 1: 09
CLERK OF COURTS

"y s
ol -

State of Ohio,

Plaintiff-Appellee,

Na. 10AP-997
V. : (C.P.C. No..aqcmz-?zzs)
Anthony L. Sullivan, | : (REGULAR CALENDAR)
Defendant-Appellant.

DECISION

Rendered on December 13, 2011

Ran O'Brien, Prosecuting Attorney, and Laura R. Swisher, for
appellee.

Clark Law Office, and Toki Michelle Clark, for appellant.

$1¥N07 40 31D
1€ W 41330 10t

APPEAL from the Franklin County Court of Common Pleas.

BROWN, J.

{41) Defendant-appellant, Anthony L. Sullivan, appeals the judgment of the

Franklin County Court of Common Pleas convicting him, following a jury trial, of two
counts of rabbery with repeat violent offender specifications.

{92} On December 3, 2009, appellant was indicted on two counts of robbery in

viplation of R.C. 2911.02(A){2), felonies of the second degree, and two counts of robbery

in violation of R.C. 2911.02(AX3), felonies of the third degree. Each of the second-

o
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degree: felony counts included a repeat violent offender specification pursuant to R.C.
2841.19. Thetwo third-degree felony counts were subsequently dismissed.
{93} The indictment arose out of the November 6 and November 11, 2009

‘robberigs of the Cooper State Bank located at the corner of Como Avenue and High

Street in Colurmbus, Ohio. According to the state's evidence, at approximately 4:15 p.m.
on Friday, November 6, 2009, appellant walked into the bank through the High Street
door, approached the sole tefler working at the counter, Laurie Rupp, and slid a note to
her that read: "BANK ROBBERY! ALL BIG BILLS 30 SECONDS OR DIE NO BANK
BAGS." (State's Exhibit A22.) Rupp testified that appellant had a small mustache, was
over six feet tall, and weighed approximately 200 pounds; he was dressed in blue pants,
a Iig_ht-oolored zip up sweater, and a blue stocking cap. Rupp complied with appeliant's
demand, giving him large bills which included bait.money. Appellant then axited the bank

through the Como Avenue door.

" (g4} Laura Hanna was also working at the bank on November 6, 2009. She
testified that, at approximately 4:15 p.m., she observed appellant enter the bank and
approach Rupp. After retrieving some personal items from a nearby closet, Hanna
returned to the teller area and noticed that Rupp's "body language was not what it
nomally is." (Tr. 216.) When she asked Rupp if she had been robbed, Rupp showed her
the demand. note. Hanna described appellant as an African-American male with a
goatee, 20 o 30 years old, over six feet tall with a *[bligger build,” and wearing a biue hat
and a tan or khaki colored jacket. (Tr. 217.)

145} Melissa Vondran, the bank's branch manager, testified that, on
November 6, 2009, she observed appeltant enter the bank and proceed directly to Rupp's
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teller station. Vondran testified that appellant walked right past her, so she was able to
get a "good look™ at him. (Tr. 312.) Vondran saw Rupp hand appellant cash; Rupp
appeared to be "distraught" and "panicked]." (Tr. 311.) Aﬁer'appellant exited the bank,
Rupp told Vondran she had been robbed. -

{g6} The bank's surveillance cameras captured images “of appellant as he
entered and exited the bank on November 8, 2009. One of the images depicts appellant
touching the glass as he exited through the Como Avenue door. At trial, Rupp, Hanna,
and Vondran all identified appellant as the person depicted in the surveillance
photographs who robbed the bank on November 6, 2009. Rupp and Hanna also
identified State's Exhibit J2, a light-colored beige sweater, as the one wom by appellant
when he robbed the bank.

{{7) Detective Richard Bair took photographs of the crime scene, including the
demand note, and obtained seven fingerprint lifts from the Como Avenue door.  Detective
Bair submilted the fingerprint lifts and the demand note to the crime lab for analysis.

{¥8} On Wednesday, November 11, 2009, Hanna was again working as a teller
at the bank. At approximately 11:15 a.m., she informed her fellow teller, Abby Sanker,
that the bank had been robbed the previous Friday. During this discussion, Hanna
showed Sanker the surveillance photograph of appellant. Moments later, Hanna
observed appellant enter the bank through the High Street door and approach Sanker's
telier station. Hanna, working at an adjacent teller station, saw Sanker “"grabbing up
bundles of money" from her drawer and hand them to appellant. (Tr. 225.) Appellant
then exited the bank through the Como Avenue door. Hanna described appellant as an

African-American male in his early 30s, with a mustache, wearing a dark biue or black
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stocking cap and tan jacket. Hanna testified that immediately after the robbery, Sanker
was "very shaken up, shaking, [and] crying.” (Tr. 226.)

{99} Vondran testified that she was working in her office at the bank on
November 11, 2009 when she noticed Sanker locking "distraught” and handing maney
over to appellant, who was standing at Sanker’s teller station. (Tr. 318.) Vondran noted
that appeliant looked "very familiar.” (Tr. 319.) Appellant ran past Vondran's office and
out the Como Avenue door with the cash in his hand, As appellant passed her office,
Vondran got a "906d view" of his face (Tr. 324.) Vondran testified that she spoke fo
Sanker after the incidenl, and that Sanker was "very, very shaken up.” (Tr. 320.)
Vondran testified that Sanker told her she had just been robbed and that the robber
looked iike the picture of the person who had robbed the bank on November 6, 20089,
Vondran testified that Sanker's drawer was $1,912 short on November 11, 2000.

{910} The bank's surveillance cameras captured images of appellant as he
entered and exited the bank on November 11, 2000. At trial, both Hanna and Vondran
identified appellant as the person depicted in the surveillance photographs who robbed
the bank on November 11, 2009. Vondran testified that she felt "[v]ery strongly” that
appellant robbed the bank on both November 6 and 11, 2009. (Tr. 326.) Vondran based
her opinion on "facial appearance, height, weight * * * the same [argyle pattemed]
sweater." (Tr. 326.) Vondran identified the sweater (State's Exhibit J2) as looking “very
similar’" to the one appellant wore on November 11, 2009. (Tr. 327.) Hanna also
identified State's Exhibit J2 as the "jackel” appeliant wore when he robbed the bank.

Hanna testified that she "stare[d]" at appellant as Sanker handed him the money, and
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later realized, when she examined the surveillance photographs, that he was the same
man who robbed the bank on November 6, 2009. (Tr. 233.)

ﬂlli Detective Janel Mead took photographs of the November 11, 2009 crime
scene, collected a demand note from Sanker's teller station, which read, "IT'S A BANK
ROBBERY! YOU HAVE 30 SEGONDSI‘ DONT DIE ALL BIG BILLS NO BAGS," and
obtained fingerprints from the teller counter, the demand note, and both doors.

{412} On November 22, 2009, Detective Steve Billups received a telephone call
from an anonymous female stating that appellant had committed the Cooper State Bank
robberies and was staying at the Super 8 Motel on Brice Road in a rcom _registered foa
woman named Rachel Mcore. Detective Billups arrived at the.motel and obtained
Moore's verbal and written consent to search the motel room. Thereafter, Deteclive
Billups and Moore entered the mote! room together. Detective Billups observed a beige
sweater matching the description of the one wom by appellant during the November 6
and 11, 2009 robberies inside an open suitcase in the middle of the motel room floor.
Billups retrieved the sweater and logged it as evidence. Appellant was subsequently
arrested.

{913} On November 23, 2008, Rupp, Hannah, and Vondran were separately
presented with identical photo amays which included appellant's photograph in position
No. 2. Rupp identified appellant as the individual who robbed the bank on November 6,
2009. In the "\nev;vefs Statement" portion of the accompanying procedure form, Rupp
wrote, "Of the photos presented number 2 has the eyes | remember most vividly.”
(State's Exhibit L, Tr. 190.) Rupp testified that she made her selection “[blecause of the

eyes. | remember the eyes distincily from the day." (Tr. 180.)
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{§14} Neither Hannah nor Vondran identified appellant from the photo array as
the individual who committed the bank robberies. In the "Viewer's Statement” section of
the photo array form she was provided, Vondran wrote, "Person #3 looks similar to [the]
suspect that robbed the bank both times mainly due to his goatee. But honestly, | am not
certain” (Defendants Exhibit D.) Hanna similarly noted in the "Viewer's Staternent”
section of the form she was provided that, "Photos #1 and #3 stuck out to me but photo
#1 looks more like the suspect. | am not 100% sure though.” (Defendant's Exhibit E.)

{15} Latent fingerprint examiner Kimberly Shamock analyzed the fingerprints
submitted by Detectives Bair and Mead and identified one of the lifts taken from the
Como Avenue door following the November 6, 2008 robbery as the right paim print of
appellant. She testified that none of the prints recovered following the November 11,
2009 robbery matched those of appellant and that the fingerprints recovered from both
demand notes were inconclusive.

(416} Two witnesses testified on behalf of appeliant. The first, Margaret Smith,
appellant's sister, testified that she drove appellant to the Cooper State Bank on
November 5, 2009. According to Smith, appellant entered and exited the bank through
the Como Avenue door, and he withdrew some cash from his account. The second
witness, Steven Lenhart, owner of Execu-Clean, the company that provides cleaning
services for the bank, testified that Execu-Clean did not clean the bank on November 3,
2009.

{9173 Upon this evidence, the jury retumed verdicts finding appellant guilty of
both second-degree felony robbery counts and further found that, in committing the

offenses, appellant threatened to cause serious physical harm to the victims. The ftrial
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court determined that appellant was a repeat violent offender. Based on the convictions
and specifications, the trial court sentenced appellant to a prison term totaling 26 years.
Appellant appeals, advancing the following 11 assignments of emor:

ASSIGNMENT OF ERROR NO. 1:

THE TRIAL COURT ERRED WHEN (T FAILED TO GRANT
THE DEFENDANT'S CRIM.R. 29 MOTION FOR ACQUITTAL
WHERE THE EVIDENCE SUPPORTING THE CONVICTION
IS LEGALLY INSUFFICIENT.

ASSIGNMENT OF ERROR NO. 2:

A TRIAL COURT ERRS WHEN IT DECLARES AN OUT OF
COURT STATEMENT AN EXCITED UTTERANCE, IN
EXCEPTION TO THE HEARSAY RULE, WHERE THE OUT
OF COURT UTTERANCE BECOMES A SPEECH.

ASSIGNMENT OF ERROR NO. 3:

A TRIAL COURT ERRED IN FALING TO GRANT THE
DEFENDANT'S MOTION FOR SEPARATE TRIALS.

ASSIGNMENT OF ERROR NO. 4:

A TRIAL COURT ERRS WHEN IT OVERRULES A MOTION
TO SUPPRESS EVIDENCE WHERE THE POLICE FAIL TO
OBTAIN VALID CONSENT TO SEARCH A MULTIPLE
OCCUPIED MOTEL ROOM.

ASSIGNMENT OF ERROR NO. &:

A CRIMINAL DEFENDANT FAILS TO GET EFFECTIVE
ASSISTANCE OF COUNSEL WHERE HIS LEGAL
REPRESENTATIVE FAILS TO MOVE FOR A MISTRIAL
AFTER AN EXPERIENCED DEPUTY BLURTS OUT TO THE
JURY THAT A NON-TESTIFYING DEFENDANT HAS A
PROBATION VIOLATION.

ASSIGNMENT OF ERROR NO. 6:

A CRIMINAL DEFENDANT FAILS TO GET EFFECTIVE
ASSISTANCE OF COUNSEL WHERE HIS ATTORNEY
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FAILS TO REQUEST FROM THE COURT THAT
DEFENDANT BE PERMITTED TO SIT IN ANOTHER
LOCATION [N THE COURTROOM, WHERE
EYEWITNESSES WHO HAVE MISIDENTIFIED
DEFENDANT IN A PHOTO ARRAY ARE TESTIFYING.
ASSIGNMENT OF ERROR NO. 7:

THE CONVICTION OF APPELLANT IS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE.

ASSIGNMENT OF ERROR NO. 8

THE TRIAL COURT ERRED WHEN IT FAILED TO
SUPPRESS THE PHOTO ARRAY IN THIS CASE.

ASSIGNMENT OF ERROR NO. 9:

THE TRIAL COURT ERRED BY NOT DISMISSING THE
REPEAT VIOLENT OFFENDER SPECIFICATION, AS IT IS
UNCONSTITUTIONAL, AND WAS APPLIED BY THE TRIAL
COURT IN AN UNCONSTITUTIONAL MANNER.
ASSIGNMENT OF ERROR NO. 10:

THE TRIAL COURT ERRED IN ACCEPTING "RECKLESS"
AS THE CULPABLE MENTAL STATE OF THE OFFENSE
OF ROBBERY.

ASSIGNMENT OF ERROR NO. 11:

THE TRIAL COURT ERRED IN ITS APPLICATION OF
"SERIOUS PHYSICAL HARM" AS IT RELATES TO THE
REPEAT VIOLENT OFFENDER SPECIFICATION.

{518} For ease of discussion, we will address appellant's assignments of error out
of numerical order. In particuiar, because appellant's third, fourth and eighth assignments
of error challenge the trial court’s pre-trial rulings, we shall consider them first.

1919} Appellant's third assignment of emor contends the trial courl erred in

denying his motion, made pursuant to Crim.R. 14. to sever the charges of which the
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indictment was comprised. On June 22, 2010, appellant fled a motion to sever the
indicted charges. contending that trying both offenses before the same jury would
prejudice his right to a fair trial. More specifically, appeilant maintained that, because the
jury would be permitted to simultaneously consider evidence of both offenses with which
he was charged, the jury would use the accumulated evidence to convict him of both
charges. The trial court held a hearing on appellant's motion on July 19, 2010. Following
argument, the trial court orally denied appellant's motion, stating, "[{lhe court will not sever
the cases and believes, that in the best interests of judicial economy, that we try both
cases together. There is sufficient enough, close enough, nexus between the two; the
wilnesses; the evidence; the timing." (Tr. 119.)

{920} We note initially that appellant did not renew his objection 1o joinder of the
charged offenses at the close of the state's evidence or all the evidence; accordingly, he
has waived all but plain eror. State v. Williams, 10th Dist. No. 02AP-730, 2003-Ohio-
5204, {29, citing Stafe v. Saade, 8th Dist. No. 80705, 2002-Ohio-5564, citing Stale v.
Walker (1990), 66 Ohio App.3d 518, 522. Under the plain error test, a reviewing court
must consider whether, "but for the existence of the error, the result of the trial would
have been otherwise." State v. Wiles {1991), 59 Ohio St.3d 71, 86, citing State v. Long
(1978), 53 Ohio St.3d 91, 97.

{921} Pursuant to Cim.R. 8(A), two or more offenses may be charged in the
same indictment if they are of "the same or similar character, or are based on the same
act or transaction, or are based on two or more acts or transactions connected together or
constituting parts of a common scheme or plan, or are part of a course of criminal

conduct” "The law favors joining muitiple offenses in a single trial under Crim.R. 8(A) if
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the offenses charged ‘are of the same or similar character.'" Stale v. Lott (1990), 51 Ohio
St3d 160, 163, quoting State v. Tomes (1981), 66 Ohio St2d 340, fn.2. Joinder is
generally favored because it " ‘conserves judicial and prosecutorial time, lessens the not
inconsiderable expenses of multiple trials, diminishes incanvenience to witnesses, and
minimizes the possibility of incongruous results in successive trials before different
juries. " Stafe v. Walters, 10th Dist. No. 0GAP-693, 2007-Ohio-5554, 21, quoting State
v. Daniels (1993), 92 Ohio App.3d 473, 484, quoting State v. Thomas (1980), 61 Ohio
St2d 223, 225. Notwithstanding the policy favoring joinder, an accused may move
pursuant to Crim.R. 14 to sever counts of an indictment on the grounds that he or she will
be prejudiced by the joinder of multiple offenses. Stafe v. LaMar, 95 Ohio St.3d 181,
2002-Ohio-2128, Y49. "If it appears that a defendant * * * is prejudiced by a joinder of
offenses * * * in an indictment * * * the court shall order * ** separate trials of counts * * *
or provide such other relief as justice i'equires." Crim.R. 14.

{922} "When a defendant claims that joinder is improper, he must affirmatively
show that his rights have been prejudiced." Stafe v. Quinones, 11th Dist. No. 2003-1-
015, 2005-Ohio-8576, 138, citing Crim.R. 14 and Siate v. Robarts (1980), 62 Ohio St.2d
170, 175. The defendant " 'must furnish the trial court with sufficient information so that it
can weigh the considerations favoring joinder against the defendant's right to a fair trial." "
Lott at 163, quoting Torres at syllabus.

423} "The state may negate the defendant's claim of prejudice by demonstrating
aither of the following: (1) that the evidence to be introduced relative to one cfiense would
be admissible in the trial on the other, severed offense, pursuant to Evid.R. 404(B); or (2}

that, regardless of the admissibility of such evidence, the evidence relating to each
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charge is simple and direct" Quinones at 39, citing Stafe v. Franklin (1991), 62 Chio
St.3d 118, 122. "The former is generally referred to as the ‘other acts test,’ while the latter
is known as the ‘Yjoinder test’ " Id., citing Lott at 163. The two tests are disjunctive, so
that the satisfaction of one negates a defendant's claim of prejudice without consideration
of the other. State v. Gravely, 188 Ohio App.3d 825, 2010-Ohio-3379, 1138, citing Sfafe v.
Cameron, 10th Dist. No. 09AP-56, 2008-Ohio-6479, 135.

{§24} Trial couwrts are provided considerable latitude in detemining whether
severance is warranted, and an appellate court will not reverse a trial court's decision to
deny severance absent an abuse of discretion. Stale v. Wilkerson, 10th Dist. No. 01AP-
1127, 2002-Ohio-5416, 141, citing State v. Johnson (Mar. 4, 1897), 10th Dist. No.
06APAOB-751. To find an abuse of discretion, a reviewing court must conclude that the
trial court's ruling was * 'unreasonable, arbitrary, or unconscionable.’ " State v. Vasquez,
10th Dist. No. 05AP-705, 2006-Ohio-4074, 16, quoting State v. Adams (1980); 6 Ohio

- 8t.2d 151, 157.

{125} As to the "other acts test," Evid.R. 404(B) permits evidence of “other crimes,
wrongs, or acts * * * as proof of motive, opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident," so long as such evidence of other acts is not
offered to show propensity. Evidence of crimes may be introduced to prove identity if the
defendant " 'committed similar crimes within a period of time reasonably near to the
offense on trial, and that a similar scheme, plan or system was utilized to commit both the
offense at issue and the other crimes.' " State v. Shedrick (1991), 61 Ohio S$t.3d 331,
337, quoting Stafe v. Cumry (1975), 43 Ohio $t.2d 66, 73.
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{926} In Sfafe v. Tipion, 10th Dist No. 04AP-1314, 2006-Ohio-2066, the
defendant was charged in separate indictments with the robbery of two different gas
stations robbed within ten minutes of each other. After the trial court granted the state's
Crim.R. 13 motion to try the two indictments together, Tipton filed a motion to sever,
which the trial court ultimately denied. On appeal, this court found that, because the gas
stations were iocated only ten miles and one highway exit from one another and the
robberies were committed within ten minutes of each other, the crimes were both
geographically and temporally linked. We further found that the robberies followed a
similar pattem, as Tipton "entered the store, brandished a handgun, and demanded
money from the cash register and safe,” such that the evidence of one robbery could
have been introduced at the trial of the other under Evid.R. 404{B) to prove identity.

{427} As in Tipton, the evidence in the instant case as to one of the robberies
would have been admissible in a frial on the other pursuant to Evid.R. 404(B). The
robberies occurred at the same Cooper State Bank branch within five days of each other
S0 as tou be geographically and temporally linked. In both robberies, appellant wordlessly
and without producing a weapon presented nearly identical demand noles to the bank
teller. Both demand notes were written in all capital letters, both began by announcing
the bank robbery, both demanded large bills and no bank bags, and both threatened
death if the demands were not met within 30 seconds. Surveillance videos established
that appellant wore the same fight-colored, patterned sweater during both robberies. In
both robberies, appellant entered through the High Street door and exited through the
Como Avenue door. Hannah and Vondran were present during both robberies, and both

identified appellant as the perpetrator of both crimes. We find the evidence here
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demonstrates that the crimes followed a similar pattern and were geographically and
temporally linked such that the eviderice of one robbery would have been admissible at
the trial of the other under Evid.R. 404(B} to establish appellant’s identity.

{1]28}' Because we have found the "other acts" test has been satisfied so as to
rebut appellant's claim of prejudicial joinder, we are not required to consider the less
stringent "joinder test." Nonetheless, we note that, in this case, the "joinder test' has
been satisfied as well.

{929} Evidence is "simple and direct” if the jury is capable of segregating the proof
required for each offense. Cameron at Y40, citing State v. Mills (1892), 62 Ohio St.3d
357, 362. “The rule seeks to prevent juries from combining the evidence to convict the
defendant, instead of carefully considering the proof offered for each separate offense."
Id. In this case, the evidence presented as to each offense is simple and direct and not
confusing or difficult to separate. Rupp was the teller in the first robbery; Sanker was the
teller in the second. Although Hannah and Vondran were present during both robberies,
th&r testimony about each robbery was clear and distinct. Further, although appellant's
palm print was discovered at the scene of the first robbery and not at the second, such
was made clear o the jury. Moreover, neither crime was so complex that the jury would
have difficulty separating the proof required for each offense.

{930} Finally, we note that the trial court instructed the jury to consider each count
separately, as follows:

Defendant has been charged with two crimes. The number of
charges is no evidence of guilt, and this should not influence
your decision in any way. It is your duty to separately consider

the evidence that relates to each charge and to retum a
separate verdict for each charge. You must decide whether
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the state has presented proof beyond a reasaonable doubt that
the defendant is guilty of that particular charge.
Your decision on one charge, whether it is guitty or not guilty,
should not influence your decision on any of the other
charges.

(Tr. 573.)

{931} A jury is presumed to follow the trial court's instructions. Stafe v. Hancock,
108 Ohio St3d 57, 2006-Ohio-160, §86. Nothing in the record indicates that the jury
failed to do so here.

{§32} For the foregoing reasons, we find that the trial court committed no error,
plain or otherwise, in denying appellants Crim.R. 14 motion for severance. The third
assignment of error is overruled.

{933} Appellant contends in his fourth and eighth assignments of error that the
trial court erred in denying his motions to suppress. As both assignmems challenge the
trial court's rulings on motions to suppress, we initially set forth the applicable standard to
be used in considering these rulings.

{934} “Appelate review of a motion to suppress presents a mixed question of law
and fact" State v. Bumside, 100 Ohic St.3d 152, 2003-Ohio-5372, §8. "When
considering a motion to suppress, the trial court assumes the role of trier of fact and is
thersfore in the best position to resolve factual questions and evaluate the credibility of
witnesses." Id., citing Mills at 366. As a consequence, “an appellate court must accept
the trial courts findings of fact if they are supported by competent, credible evidence.”
Burnside at 8, citing State v. Fanning (1982), 1 Chio St.3d 19. An "appellate court must

then independently determine, without deference to the conciusion of the trial court,
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whether the facts satisfy the applicable legal standard.” 1d., citing State v. McNamara
(1997), 124 Ohio App.3d 706.

{935} Appeliant argues in the fourth assignment of error that the trial court erred in
failing to suppress the sweater recovered from appellant's suitcase found inside the
Super 8 motel room. Appellant contends that Detective Billups obtained this evidence in
violation of appellants Fourth Amendment rights under the United States Constitution by
searching the suitcase without a warrant or the requisite consent.

{936} On June 17, 2010, appellant filed a motion to suppress the sweater. The
trial court held a hearing on the motion on July 19, 2010. According to the evidence
presented by the state at that hearing, on November 22, 2008, Detective Billups received
a telephone call from an anohymous female stating that appeliant had committed the
Cooper State Bank robberies and was staying at the Super 8 Motel on Brice Road in a
raorﬁ registered to a woman named Rachel Moore. Detective Billups dispatched nearby
patrol officers to the motel to verify the information provided by the caller. According to
Detective Billups, the patroi officers obtained Moore's room number and knocked on the
door. When Moore answered, the officers observed appellant inside the room. The
officers ulimately ordered Mocre and appellant to exit the room.

{§37} Detective Billups arrived at the motel a short time later and observed
appellant and Moore seated in separate police cruisers. Detective Billups verified with
Moore that the room was registered in her name. He explained to her that appellant was
a suspect in two bank robberies and that he was Ioo!v;ing for evidence that may have been
used during the robberies. Thereafter, Detective Billups obtained Moore's verbal and

" written consent to search the motel room. The state offered into evidence State's Exhibit
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1, a "Consent to Search Without a Warrant," signed by Moare on November 22, 2008.
Thereafter, Detective Billups, accompanied by Moore, entered the motef room. Deteclive
Billups observed a beige sweater matching the description of the cne worn by the robber
during the November 6 and 11, 2009 robberies inside an open suitcase on the floor in the
motel room. Photographs taken by Detective Billups depict a beige sweater inside an
open suitcase in the middle of the motel room floor. Detective Billups refrieved the
sweater and logged It as evidence.

{438} According to Moore's testimony offered on behalf of appellant, when she
exited the motel room in compliance with police orders, the suiicase containing
appellant's sweater was closed, zipped, and sitting by the door. Moore averred that the
photographs of the suitcase taken by Detective Billups do not accurately depict either the

location or the condition of the suitcase when she exited the room. She testified that

from her vantage point in the police cruiser, she couid see several police officers entering

and exiting the motel room prior to the time Detective Billups arrived at the scene.
Although Maore admitted that Detective Billups obtained both her verbal and written
consent to search the motel room, she insisted that she did not immediately accompany
Detective Billups into the motel room and that he was inside the room for approximately
ten minutes before she re-entered. According to Moore, when she re-entered the motel
room, the suitcase was open and Detective Biliups was hoiding the sweater in his hand,;
Detective Billups then put the sweater inside the suitcase and took a photograph of it.
{439} Following this testmony and argument by counsel, the frial court orally
denied appellant's motion. The trial court determined that Moore unequivocally gave

Detective Billups consent to search the motel room, and that Detective Billups' testimony
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regarding the condition of the suitcase and the location of the sweater within the suitcase
was more credible than that of Moore.

{940} The Fourth Amendment to the United States Constitution protects against
unreasonable searches and seizures. "Where persons hold a subjective expectation of
privacy, a valid warrantless search must fall within a judicially recognized exception of the
warrant requirement." Gahanna v. Duty (Nov. 12, 1998), 10th Dist. No. 98AP-1528, citing
Ohio State Dept. of Liquor Control v. Fratermnal Order of Eagles Aerie 2293 (1998), 112
Ohio App.3d 94, 97, citing Katz v. United States (1867), 389 U.S. 347, 88 S.Ct. 507. In
State v. Penn (1991), 61 Ohio St.3d 720, 723-24, the Supreme Court of Ohio recognized
the warrant requirement exceptions as " ‘(a) * * * search incident to a lawful arrest; (b)
consent signifying waiver of constitutional rights; (c) the stop-and-frisk doctrine; (d) hot
pursuit; () probable cause to search, and the presence of exigent circumstances; or N
the plain view doctrine.' * Id., quoting State v. Akron Airport Post No. 8975 (1985), 19
Ohio St.3d 49, 51. As a result, the warrantless search Detective Billups conducted was
reasonable, and thus permissible, only if it safisfied one of the only two exceptions
potentially applicable here — consent and plain view. At the hearing, the state argued that
Moore consented to Detective Billups' entering the motel room, and, once lawfully inside
the room, the sweater came within Detective Billups' plain view.

{941} Pursuant to the plain-view exception, investigating authorities may seize
items in plain view, discovered and reoogniz.ed during the course of lawful activity. BPOE
Lodge 0170 Gallipolis v. Ohio Liquor Control Comm. {1991), 72 Ohio App.3d 811, 814,
citing Hamis v. United States (1868), 390 U.S. 234, 88 S.Ct. 992. To fall within the plain-

view exception, the item seized must (1) be in the plain view of authorities lawfully on the
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premises, (2) readily exhibit its criminal nature, and (3) be located in a piace to which
authorities lawfully have access. BPOE at 815, citing Sfats v. Ragan (Aug. 1, 1990}, 1st
Dist. No. C-890137.

{942} Appellant concedes that Detective Billups obtained Mocre's consent to
enter the motel room; as such, there is no dispute that Detective Billups was lawfully on
the premises. Appellant maintains, however, that Detective Billups exceeded that consent
when he opened appeliant's suitcase and removed the sweater. Appeliant maintains that
Detective Billups was required to obtain either a valid search warrant or appellants
consent before searching the suitcase. In support of this contention, appellant relies on
Moore's testimony that appellant's suitcase was closed and zipped when she left the
motel room. As noted above, the trial court expressly found Detective Billups' testimony
more credible than that of Moore regarding the condition of the suitcase and location of
the sweater inside the suitcase. As Detective Billups was lawfully inside the motel room
pursuant to Moore's consent, the plain-view doctrine allowed him to observe the
conditions and content of at least the main portion of the motel rcom. According to
Detective Billups, the sweater was readily visible inside an open suitcase in the middle of
the motel room floor. Appefiant concedes that the sweater was similar to the one womn by
the bank robber; thus, it "readily exhibitfed] its criminal nature.”" The trial court, as the trier
of fact at the mofion hearing, was not required to believe Moore's testimony that the
suitcase was closed, zipped, and sitting by the door. Bumside at 8. Nor was the trial
court required to accept appellant's intimations that other police officers searched the
suitcase, found the sweater, and left it on top of the suitcase before Detective Billups
obtained Mocre's consent to enter the room or that Detective Billups opened the closed
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suitcase, removed the sweater, and staged the scene. Upon review of the evidence
presented at the hearing, we find that the ftrial court did not err in denying appellant's
motion to suppress the sweater. The fourth assignment of error is overruled.

{943} Appellant asserts in his eighth assignment of error that the trial court emed
in denying his motion to suppress Rupp's identification of appellant as the perpetrator of
the robberies, Appellant maintains that the photo array assembled by the state was
unduly suggestive and created a substantial likelihood of misidentification.

{444} On June 28, 2010, appellant filed a motion to suppress Rupp’s identification
of appellant from the photo aray. The trial court held a hearing on the motion on July 18,
2010, at which the state presented the following evidence. After appellant was identified
as a suspect in the robberies, Detective Brenda Walker obtained a photograph of
appellant from the police identification system. Detective Walker then prepared a photo
array which included appellant's photograph along with those of five other men randomily
selected by computer as exhibiting similar physical characteristics to those of appellant,
including race, age, build, and length of hair. According to Detective Walker, one of the
physical characteristics she included in the data she entered into the computer was that
the suspect was either "shaved bald" or "{sjhaved clese." (Tr. 92.) Detective Walker
acknowledged that the three photographs at the top of the photo array (which included
appellant in position No. 2) depicted African-American men with shaved bald heads, while
the three photographs at the bottomn of the photo array depicted African-American men
with closely shaved heads.

{§45) -According to Detective Walker, she presented the photo array to Rupp on
November 23, 2009 following the procedures identified in the accompanying
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"Investigative Photo Array Procedure” form. Rupp identified appellant's photograph as
depicting the person who robbed the bank on November 6, 2009. Detective Walker
further testified that Rupp wrote on the procedure form, "Of the photos presented, number
2 has the eyes | remember most vividly.” (Tr. 86, State's Hearing Exhibit 1.)

{946} Following this testimony and argument by counsel, the trial court orally
denied appellant's motion. The trial court concluded that the photo array "was not unduly
suggestive * * * or influential just based upon the description, the photos, the
complexians, the cuts, bald, entirely bald, or shaved. it's all within reason there and that it
does not create an unconscionable or unduly suggestive photo array.” (Tr. 110.)

{947} "'The due process clauses of the Flfth and Fourteenth Amendments to the
United States Constitution prohibit the admission of unreliable identification testimony
derived from suggestive identifications procedures.' " Stale v. Horton, 10th Dist. No.
06AP-311, 2007-Ohlo-4309, 15, quoting State v. Brust {(May 28, 2000), 10th Dist. No.
90AP-509. "Before out-of-court identification testimony may be suppressed, the trial court
must first find that the procedure employed was so impermissibly suggestive as to give
rise to a very substantial fikelihood of misidentification.” Stafe v. Lee, 10th Dist. No.
06AP-226, 2007-Ohic-1594, 113, Whether an identification is unduly suggestive depends
upon factors such as the size of the array, the manner in which the array is presented,
and the contents of the array. Stale v. Memiman, 10th Dist. No. 04AP-463, 2005-Chio-
33786, 117, citing Reese v. Fulcomer (C.A.3, 1991), 946 F.2d 247, 260. A photo array is
impermissibly suggestive if the " ‘picture of the accused, matching the descriptions given
by the witness, so stood out from all of the other photographs as to “suggest to an

igentifying witness that [that person] was more likely to be the culprit" ' " Id., quoting
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Jamet v. Headly (C.A.2, 1986), 802 F.2d 34, 41. An accused bears the burden of proving
that an identification procedure was impermissibly suggestive. State v. Sharp, 10th Dist.
No. 09AP-408, 2009-Ohio-6847, §14.

{948} Appellant argues that the photo amay presented to Rupp was impemnissibly
suggestive because appellants photograph was one of only three depicting men with
shaved bald heads similar to his. Appellant contends that the inclusion of only three
photographs of men with shaved bald heads "namow]ed] the chances for selecting
defendant fifty percent." (Appellant's brief at 16.)

{49} In a similar case, State v. Browner, 4th Dist. No. 99CA2688, 2001-Ohio-
2518, the defendant argued that the photo array was unduly suggestive because only one
or two of the other subjects in the photo array were bald like the defendant. The court
held that the police were not required to insert photographs of only bald men into the
photo array, reasoning that hairstyles can change and a person may be bald one week
and have at least some hair the next week. Id.

{950} Moreover, "[a] defendant in a lineup need not be surrounded by people
nearly identical in appearance.” State v. Davis, 76 Ohio St.3d 107, 112, 1996-Ohio-414,
citing People v. Chipp (1990), 76 N.Y.2d 327, 336. " '[Elven * * * significant dissimilarities
of appearance or dress' will not necessarily deny due process.” id., quoting 1 LaFave &
Israel, Criminal Procedure (1984) 587, Section 7 .4.

%51} The photo amay at issue here inciudes black and white photographs of six
African-American males and was computer generated based upon paramelers such as
race, age, build, and length of hair. Our review of the photo amay reveals nothing

outstanding ebout appellant's photograph suggesting that he was the suspect Indeed,
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the photographs of the other five men are all reasonably close to appellant's photograph
in appearance, showing no slgnlﬁcant variations in hair length, age, facial features, build,
dress or complexion. Absent any sngnlﬁcant variation in physical charactenstlcs including
hair length, appellant's claim that the photo array was impermissibly suggestive is
unconvincing.

{952} Further, Detective Walker testified that she followed the procedures listed
on the form accompanying the photo array, which instructed Rupp that the photographs
were arranged in ho particular order of importance, that appeliant might or might not be
included in the photo aray, and that Rupp was not required to select any of the
photographs. In addition, Rupp wrote on the form that she selected appellant because he
"has the eyes | remember most vividly." (State's Hearing Exhibit 1.) Rupp's statement
demonstrates that Rupp did not base her identification strictly upon the fact that

- appellants photograph was only one of three depicting men with shaved bald heads.

{953} Having carefully considered the record, we conclude that the photo array
was not unduly suggestive, and the trial court did not emr in denying appeilant's motion to
suppress. The eighth assignment of error is overruled.

{954} We tumn now to consideration of appellant's assignments of error pertaining
to trial issues. _Again. for ease of discussion we will address these assignments of error
out of numerical order.

{155} Appellant contends in his second assignment of ermror that the tral court
erred in admitting hearsay testimbny from Hanna and Vondran regarding the
November 11, 2000 robbery. "Hearsay” is defined as a "statement, other then one made

by the declarant while testifying at the trial or hearing, offered in evidence to prove the
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iruth of the matter asserted.” Evid.R. 801(C). Although Evid.R. 802 provides that
hearsay generally is not admissible, Evid.R. 803(2) sets forth an exception for excited
utterances, or "statementis] relating to a starling event or condition made while the
declarant [is] under the stress of excitement caused by the event or condition.”

{956} The admission or exclusion of evidence, including the determination of
whether a hearsay declaration should be admitted as an excited utterance, rasts within
the sound discretion of the trial court. State v. Holloway, 10th Dist. No. 02AP-984, 2003-
Ohin-3298, §14, 24, dﬁng State v. Sage (1987), 31 Ohio St.3d 173, 180, and Roach v.
Roach {1992), 79 Ohio App.3d 194, 205. Absent an abuse of that discretion and a
showing of material prejudice, an appellate court will not overturn a trial court's ruling.

{157} In State v. Taylor (1993), 66 Ohio St.3d 295, the Supreme Court of Ohio set
forth a four-part test to determine the admissibility of an excited utterance:

(a) [Tlhat there was some occurrence startling enough to
produce a nervous excitement in the declarant, which was
sufficient to still his reflective faculties and thereby make his
statements and declarations the unreflective and sincere
expression of his actual impressions and beliefs, and thus
render his statement or declaration spontaneous and
unreflective, (b) that the statement or declaration, even Iif not
strictly contemporaneous with its exciting cause, was made
before there had been time for such nervous excitement to
lose a domination over his reflective faculties, so that such
domination continved to remain sufficient to make his
statements and declarations the unreflective and sincere
expression of his actual impressions and beliefs, (c) that the
statement or declaration related to such startling occurrence
or the circumstances of such startling occurrence, and (d) that
the declarant had an opportunity to observe personally the
matters asserted in his statement or declaration.

(Emphasis sic.) Id. at 300-01, quoling Potfer v. Baker (1955), 162 Ohio St. 488,

paragraph two of the syllabus.
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{958} In general, cases that invoke the excited utierance exception to the hearsay
rule involve assaults, automobile accidents, and similarly impactful events, such as
witnessing a robbery. State v. Ducey, 10th Dist. No. 03AP-944, 2004-Ohio-3833, citing
dsbome v. Kroger Co., 10th Dist. No. 02AP-1422, 2003-Ohio-4388, 143, citing State v.
Moormen (1982), 7 Ohio App.3d 251, |

{159} Hanna testified that, just before the robbery on November 11, 2009, she
told Sanker that the bank had been robbed the previous Friday and showed her a
photograph of appellant. Moments later, Hanna observed appellant enter the bank and
approach Sanker's teller station; she then saw Sanker “making a scooping motion, taking
money out of her drawer and passing it over the teller line." (Tr. 223.) Hanna testified

‘that, after appellant left the bank, Sanker "was very shaken up, shaking, [and] crying."
(Tr. 226.) Following this testimony, the prosecutor asked Hanna if Sanker told her she
had been robbed. Defense counsel objected on hearsay grounds. The prosecutor
argued that Sankers statement constituted an excited uiterance, and the trial court
overruled the objection. (Tr. 228,) The prosecutor reasserted the question, and Hanna
responded, "f believe so, but | can't remember fully.” (Tr. 228.)

{460} Vondran testified that, on November 11, 2009, she observed Sanker
looking "distraught” and handing money to appellant across the teller counter. (Tr. 319.)
Vondran spoke to Sanker shortly after appellant left the bank. According to Vondran,
Sanker was "very, very shaken up.” (Tr. 320.) Foliowing this testimony, the prosecutor
asked Vondran if she asked Sanker what had happened, and Vondran replied, "Um-
hmm." (Tr. 320.) When the prosecutor asked Vondran what Sanker told her, defense

counsel cbjected on hearsay grounds. The prosecutor argued that Sanker was
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unavailable to testify and that her statement constituted an excited utterance. Following a
brief discussion, the trial court overruled the objection. Vondran thereaiter testified that
Sanker told her she had just been robbed and that the robber locked like the picture of
the person who had robbed the bank on November 6, 2009.

{461} After a thorough review of the record, we conclude that all four prongs of
the Taylor test have been met, rendering proper the trial court's admission of Sanker's
out-of-court statements. Under the first prong, Sanker's reflective faculties were arguably
stiled by the fact that she had just been robbed by a man who produced a note
threatening to kill her if she did not comply with his demands within 30 seconds. Indeed,
according to Hanna and Vendran, Sanker was visibly shaken and crying following the
robbery.

1462} Regarding the second prong, Sanker's statements were made before her
nervous excitement lost domination over her reflective capabiliies. With excited
utterances, "[tjhere is no psr se amount of time after which a statement can no longer be
considerad to be an excited utterance. The central requirements are that the statement
must be made while the declarant is still under the stress of the event and the statement
may not be a result of reflective thought. * * * Therefore, the passage of time between the
statement and the event is relevant but not dispositive of the question.” (Emphasis sic.)
Taylor at 303. "'Relevant factors in ascertaining whether the declarant was in a sufficient
state of excitement or stress include outward indicia of emational state such as tone of
voice, accompanying actions, and general demeanor.' " Ducey at 22, citing Osbome at
146. Contrary to appellant's assertion, the testimony of both Hanna and Vondran

suggests that very little time transpired beiween the robbery and Sanker's statements.
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Further, both testified that Sanker was visibly shaken by the event; Hanna noted that
Sanker was crying.

{963} Lastly, under the third and fourth prongs, Sanker's out-of-court statements
related to the incident, and Sanker personally observed the matters about which she
spoke. Sankers statements, which Hanna and Vondran communicated to the court at
frial, were limited in scope to what happened to Sanker during the robbery and the
identification of appellant as the robber. |

{564} The four prongs of the Taylor test having been met, we conclude that the
trial court did not abuse its discretion in admitting the hearsay testimony of Hanna and
Vondran under the excited utterance exception to the hearsay rule. The second
assignment of error is overruled.

{965} Appellant contends in his first assignment of error that the trial court erred in
denying his Crim.R. 29 motion for acquittal as to the November 11, 2009 robbery. A
Crim.R. 29(A) motion for acquittal tests the sufficiency of the evidence. State v. Reddy,
1.0th Dist. No. D9AP-868, 2010-Ohio-3892, 112, citing Stale v. Knipp, 4th Dist No.
06CAS41, 2006-Ohio4704, Y11. Accordingly, we review the trial courts denial of
appellant's motion for acquittal using the same standard applicable to a sufficiency of the
evidence review. Reddy, citing State v. Damington, 10th Dist No. 06AP-160, 2006-Ohio-
5042, 115.

{966} In reviewing a sufficiency of the evidence claim, " ftihe relevant inquiry is
whether, after viewing the evidence in a light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime proven beyond a

reasonable doubt' " State v. Robinson, 124 Ohio St.3d 76, 2009-Ohio-5937, 1]34, quoting
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State v. Jenks (1981), 61 Ohio St.3d 259, paragraph two of the syllabus. Whether the
evidence is legally sufficient to sustain a verdict is a question of law, not fact. State v.
Thompkins, 78 Ohio St.3d 380, 386, 1997-Ohio-52. On review for sufficiency, courts do
not assess whether the state's evidence is to be believed, but whether, if believed, the
evidence against a defendant would support a conviction. Id. at 390 (Cook, J.,
| concurring.) In determining the sufficiency of the evidence, an appellate court must give
" *full piay to the responsibility of the trier of fact fairly to resolve conflicts in the testimony,
to weigh the evidence, and to draw reasonable inferences from basic facts to ultimate
facts! " State v. Gordon, 10th Dist. No. 10AP-1174, 2011-Ohio-4208, 15, quoting
Jackson v. Virginia (1979), 443 U.S. 307, 319, 99 5.Ct. 2781, 2789. Consequently, a
verdict will not be disturbed based upon insufficient evidence unless, after viewing the
evidence in a light most favorable to the prosecution, it is apparent that reasonable minds
could not reach the conclusion reached by the trier of fact. State v. Treesh, 80 Ohio St.3d
460, 484, 2001-Ohic4.
{967} R.C. 2911.02(A)(2) provides, in pertinent part, that "[nJo person, in**"*

committing a theft offense * * * shall * * * [tjhreaten to inflict physical harm on another."

Appellant argues that because Sanker, the victim of the November 11, 2009 robbery, did

not testify at trial, the evidence was insufficient to establish that he threatened her with
physical harm.

{968} Even without Sanker's testimony, sufficient circumstantial and direct
evidence established that appellant threatened Sanker with physical harm. The demand
note, recovered from Sanker's teller station, was admitted into evidence and provides

direct evidence of a threat of physical harm, Indeed, the note threatened death if Sanker
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did not comply with appellant's demands within 30 seconds. In addifion, both Hanna and
Vondran testified that they observed Sanker handing appellant large sums of money, and
Vondran averred that Sanker looked "distraught' when doing so. Hanna and Vondran
also testified that Sanker was visibly shaken and crying after the robbery. From this
evidence, the jury could reasonably conclude that appellant threatened Sanker with
physical harm during the commission of the robbery. The first assignment of error is
overruled.

{469} In his seventh assignment of error, appeliant contends his convictions were
against the manifest weight of the evidence. In determining whether a verdict is against
the manifest weight of the evidence, an appellate court sits as a “thirteenth juror.”
Thompkins at 387. Accordingly, we review the entire record, weigh the evidence and all
reasonable inferences, consider the credibility of the witnesses, and determine whether
the .trier of fact clearly iost its way and created a manifest miscarriage of justice. d., citing
Stale v. Martin (1983), 20 Ohio App.3d 172, 175. Additionally, we determine " ‘whether in
resolving conflicts in the evidence, the jury clearly lost its way and created such a
manifest miscarfiage of justice that the conviction must be reversed and a new trial
ordered.' " Id., quoting Martin. We reverse a conviction on manifest weight grounds for
only the most " 'exceptional case in which the evidence weighs heavily against the
conviction.' * 1d. Moreover, * it is inappropriate for a reviewing court to interfere with
factual findings of the trier of fact * * * unless the reviewing court finds that a reasonable
juror could not find the testimony of the witness to be credible.’ * State v. Brown, 10th
Dist. No. 02AP-11, 2002-Ohio-5345, 110, quoting Sfate v. Long (Feb. 6, 1897), 10th Dist.

No. 98APA04-511.
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{970} Appellants argument does not expressly indicate whether his manifest
weight challenge applies to the November 6, 2009 robbery, the November 11, 2009
robbery, or both. Regardiess, the weight of the evidence supports appellant's conviclions
for both robberies.

{§71} As to the November 6, 2009 robbery, Rupp testified that appellant entered
the bank and gave her a note threatening death if she did not promptly provide him with
cash from her teller drawer. The demand note comoborating Rupp's testimony was
admitted into evidence. Vondran tesfified that she observed Rupp hand over cash to
appellant, and that Rupp reported she had been robbed. Hanna testified that Rupp
showed her the demand note immediately after the robbery. Both Rupp and Hanna
testified that appellant was wearing a light-colored sweater during the robbery, and the
surveillance video confirms that testimony. A light-colored sweater was later recovered
from appellant's suitcase, and Rupp and Hanna identified it as the one appellant wore
when he robbed the bank. Appellant's palm print was recovered from the door through
which appellant exited. Seventeen days after the robbery, Rupp identified appellant from
a photo array, noting that she expressly remembered appellant's eyes. At trial, Rupp,
Hanna, and Vendran all identified appellant as the individual who robbed the bank on
November 6, 2009.

{472} As to the November 11, 2009 robbery, Hanna and Vondran festified that
they observed Sanker hand appellant farge sums of money from her teller drawer. After
appellant left the bank, Sanker toki Vondran she had been robbed and that the robber
resembled the surveiliance photograph of appellant taken after the November 6, 2009

robbery. A note threatening death if Sanker did not comply with appellant's demand for
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cash was recovered from Sanker's teller station; the note was admitted into evidence.
Vondran testified that $1,912 was missing from Sanker's teller drawer after the robbery.
Both Manna and Vondran testified that appellant was wearing a light-colored sweater
during the robbery, and the surveillance video confirms that testimony. A light-colored
sweater was recovered from appellant's suitcase, and Hanna and Vondran identified the
sweater as the one appellant wore when he robbed the bank. At trial, Hanna and
Vondran identified appeliant as the individual who robbed the bank on November 11,
2009.

{473} Appeltant emphasizes that the bait money was never recovered from his
suitcase or his person, that he had legitimately been in the bank on November 5, 2009,
accounting for his palm print being on the door, and neithér Hanna nor Vondran identified
him from the photo array. This evidence was presented to the jury, and the jury was free
to resolve or discount it accordingly. After reviewing the entire record, weighing the"
evidence and all reasonable inferences, and considering the credibility of witnesses, we
conclude that a reasonable jury could have found that appelfant was the perpetrator of the
robberies of Cooper State Bank on November 6, 2008 and November 11, 2009, and that
the jury did not lose its way and create a manifest miscaniage of justice in so finding.
Accordingly, we find that appellant's convictions are not against the manifest weight of the
evidence. The seventh assignment of etror is overruled.

{974} Appellant's fifth and sixth assignments of error are interrelated and will be
addressed together. In both assignments appellant argues he received ineffective

assistance of counsel at trial.
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{175} "The Sixth Amendment to the United States Constitution guarantees a
criminal defendant the effective assistance of counsel." Stale v. Belmonte, 10th Dist. No.
10AP-373, 2011-Ohio-1334, 18, citing McMann v. Richardson (1970), 397 U.S. 758, 771,
90 S.Ct. 1441, 1449. Courts utilize a two-step analysis in determining whether the right to
effective assistance of counsel has been violated. Beimonte at 18, citing Strickland v.
Washington (1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 2064. First, the defendant must
demonstrate that counsel's performance was deficient. This requires showing that
counsel made errors so serious that counsel was not functioning as the “counsel"
guaranteed by the Sixth Arﬁendment. Second, the defendant must demonstrate that the
deficient performance prejudiced the defense. This requires showing that counsel's
aITors were so serious as to deprive the defendant of a fair trial, a trial whose result is
reliable. Belmonte, citing Strick/and.

{976} "An attomey properly licensed in the state of Ohio is presumed competent.”
Beimonte at 19, citing Loft at 174. The defendant bears the burden of proof and must
overcome the strong presumption that counsel's performance was adequate or that
counsel's action might be sound trial strategy. Beimonte, cifing State v. Smith (1885), 17
Ohio St.ad 98, 100. In demonstrating prejudice the defendant must prove that there
exists a reasonable probability that, were it not for counsel's errors, the result of the trial
would have been different. Befmonts, citing State v. Bradley (1989), 42 Ohio $t.3d 138,
paragraph three of the syllabus.

{977} Appellant in his fifth assignment of emor contends that trial counsel was
ineffective in failing to move for a mistrial following Detective Billups' testimony that a

warrant had been issued against appellant pursuant to a probation violation. Appellant
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contends that this testimony inappropriately confirmed that appellant had a criminal
record, warranting & mistrial.

{978} A mistrial need not be ordered in a criminal case merely because some
imegularity has intervened. State v. Nichols (1993), 85 Ohio App.3d 65, 69. "Mistrials
need be declared only when the ends of justice so require and a fair trial is no lenger
possible.” Franklin at 127, citing Minois v. Somerville (1 973), 410 U.S. 458, 462-63, 93
S.Ct. 10886, 1088-70.

{§79) Evidence of an accused's prior bad act is not admissible to demonstrate
that the accused has a disposition or propensity toward committing crimes. State v.
Mobley, 2d Dist. No. 18878, 2002-Ohio-1792, citing State v. Hector (1968), 19 Ohio St2d
1687, 174. A frial court may not admit evidence that tends to demonstrate that the
defendant oommiﬁed a crime completely independent of the offense for which the
défendnt currently stands trial. Mobley, citing State v. Breediove (1971), 26 Ohio St.2d
178, 183.
| {480} Detective Billups testified that, afer he received the anonymous tip
regarding appeflant's presence at the Super 8 motel, he discovered through investigative
police channels that an arrest warrant had been issued against appellant for a probation
violation. Although defense counsel did not immediately object to the testimony, he
requested a sidebar shortly thereafter, arguing that the testimony was improper and
should be stricken from the record. The trial court offered to provide a curative
instruction, and both the prosecutor and defense counsel agreed to that resolution. The
trial court thereafter instructed the jury as follows; “Ladies and gentlemen of the jury, there

was a comment made by the witness regarding probation or a warrant that was out
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regarding the defendant. 1 am instructing you to disregard that information. All right?”
(Tr. 378.)

{981} In Mobley, the court concluded that a trial court did not err in denying a
defendant's mation for mistrial after an investigating detective testified that he obtained a
mug shot of the defendant from a prior arrest  The court noted that the trial court
sustained an objection to the detective's comment and gave a curative instruction
admonishing the jury to disregard the comment and not use it during deliberations. In
upholding the frial court's decision to deny the defendant's motion for mistrial, the court
concluded that the trial court's instruction successfully cured any error stemming from the
detective's reference to the defendant's arrest for a previous crime.

{982} Here, as in Mobley, the frial court issued a curative instruction after
Detective Billups commented that appellant had an outstanding warrant for a probation
violation. We find that the instruction effectively cured any error stemming from Detective
Billups' testimony, noting that we presume that jurors follow the trial court's instructions.
State v. Noling, 58 Ohio St.3d 44, 2002-Ohio-7044, Y39. Consequently, a defense
motion for mistrial would have been futile because the trial court would not have been
required to grant it, having effectively cured error from Detective Billups' testimony
through the instruction. " * "Failure to do a futile act cannot be the basis for claims of
ineffective assistance of counsel, nor could such a failure be prejudicial." ' * Stale v.
Cassel, 10th Dist. No. 0BAP-1093, 2010-Ohio-1881, 154, quoting 'State v. Henderson,
8th Dist. No. 88185, 2007-Ohic-2372, 1142, quoting Stafe v. Shannon (June 18, 1982), oth
Dist. No. 10505. Thus, we find that trial counsel was not ineffective in failing to move for

a mistrial. The fifth assignment of error is averruled.
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{483} Appellant in his sixth assignment of error contends that defense counsel
was ineffective in failing to request that appellant be permitted to sit in the courtroom
somewhere other than at the defense tshle. Appellant argues that the in-court
identifications of appellant by Hanna and Vondran resulted solely from his presence at the
defense table, as neither had identified him from the photo array.

{984} Appellant’s argument is without merit. Although defense counsel did ot
reﬁuest alternative seating for appellant, appellant has failed to establish that the trial
court would have granted such a request. "The seating of a defendant at a place other
than the trial table is clearly within the discretion of the [clourt” Stafe v. Patti (Oct. 21,
1976), 8th Dist. No. 35213. |

{985) Moreover, defense counsel effectively called into question the reliability of
the in-court identifications provided by Hanna and Vondran. Indeed, defense counsel
questioned Hanna and Vondran extensively regarding their inability to identify appellant
from the photo amay presented within days of the robberies. In addition, defense counsel
elicited agreement from Hanna that it woulkd be “fairly easy” to deduce that the person
seated with defense counsel was the person who had robbed the bank. (Tr. 237.) "A
cross-examination of an identifying witness can be used 'to test [an] identification before it
harden[s).' * State v. Johnson, 163 Ohio App.3d 132, 2005-Ohio-4243, 1|56, quoting
Moore v. [llinois (1977), 434 U.S. 220, 230, 98 S.Ct. 458, 465, in.5. Because defense
counsel thoroughly questioned Hanna and Vondran about their in-court identifications of
appellant, we cannot find that defense counsel was deficient in failing to request

alternative seating for appellant.
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{€86} Moreover, appellant cannot demonstrate prejudice resulting from defense
counsel's failure to request altemative seating for appellant. The inability of Hanna and
Vondran to identify appellant from the biack-and-white photo array did not discredit their
in-court identification of appellant at trial. Jofhnson at 157, citing State v. Satterwhite, 10th
Dist. No. 04AP-964, 2005-Ohio-2823, {[38. Both Hanna and Vondran made their
identifications under cath, and, as noted above, both were subject to cross-examination.

Moreover, Hanna testified that she based her in-court identification of appellant on the

fact that she recognized him as the parson who committed the November 6 and 11, 2009

bank robberies, not because he was seated at the defense table. (Tr. 243.) Vondran
noted that the photo arréy included only head shots and did not depict attributes that can
be viewed during an in-person identification, such as profile, height or weight, and she
unequivocally identified appeilant as the person who twice robbed the Cooper State Bank
in November 2009. Appellant's contention that trial counsel was ineffective in failing to
request altemative seating for appellant is without merit. The sixth assignment of error is
overruled.

{487} Appellants ninth, tenth, and eleventh assignments of emor will be
addressed jointly. In his ninth and eleventh assignments of error, appellant contends,
respectively, that the trial court erred in failing to dismiss the repeat violent offender
specifications and in its application of "serious physical harm” to those specifications.
Appellant in his tenth assignment of emor contends that the trial court ered in "accepting
'reckless' as the culpable mental state" for the second-degree robbery counts.
(Appellant's brief at 18) On appeal, appellant has the burden of affirmatively

demonstrating error by the trial court. Appellant has failed to provide citations to relevant
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authority or develop a legal argument in support of these assigned errors as required by
App.R. 18(A)(7). Accordingly, we overrule the ninth, tenth, and eleventh assignments of
error pursuant to App.R. 12(A)(2). See Peam v. DaimlerChrysier Corp, 148 Chio App.3d
228 2002-Ohio-3197, §35, quoting Cardone v. Cardone (May 6, 1998), 8th Dist. No.
18349. (" [ilf an argument exists that can support this assignment of error, it is not this
court's duty to root it out.' ).
{488} Having overruled appellant's eleven assignments of error, we hereby
affirm the judgment of the Franklin County Court of Common Pleas.
Judgment affirmed.
FRENCH and DORRIAN, JJ.. concur.
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