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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES A

SUBSTANTIAL CONSTITUTIONAL OUESTION

This cause presents two critical issues for the regulation of educator's licenses in the State

of Ohio: (1) whether the State Board of Education was granted authority by the General

Assembly when exercising its discretionary authority to discipline educators under Revised Code

Section 3319.31(B) to declare an individual permanently ineligible to apply for a license in the

future as part of its exercise of its discretionary authority; and (2) whether the Ohio Constitution

permits the current State Board of Education to bind future State Boards of Education's exercise

of discretionary authority to issue educators licenses by declaring an individual permanently

ineligible to apply for an educator's license in the future.

In this case, the Sixth District Court of Appeals concluded that the State Board of

Education ("SBOE") was permitted in its exercise of discretionary disciplinary authority to not

only permanently revoke and deny an educator's license, but also to declare an individual

permanently ineligible to apply for an educator's license at any time in the future. In reaching

that decision, the court held that although the General Assembly did not grant to the SBOE the

power to declare individuals permanently ineligible to apply for a license in the future, the SBOE

could promulgate a rule granting that power to itself. The court fiirther held that even though the

SBOE is itself a body of limited powers and its members are subject to term limits, that the

SBOE could nevertheless act to preclude future SBOEs from considering an application for a

license from an individual who had been disciplined by the current SBOE. Effectively, the court

of appeals below held that the SBOE could significantly expand its authority and power beyond

those powers granted to it by the General Assembly and limit the discretion of future SBOEs to



issue educator's licenses well beyond the term limits established for SBOE members by the

General Assembly.

The decision of the court of appeals effectively allows the SBOE to significantly expand

its discretionary disciplinary authority both in scope and term. Section 3319.31(C) establishes

that conviction of certain enumerated violent felonies and felonies involving minors renders an

individual permanently and irrevocably ineligible to secure an educator's license. Furthermore,

the legislature specifically provided that "a person whose license is revoked or denied under

division (C) of this section shall not apply for any license if the plea of guilty, finding of guilt, or

conviction that is the basis of the revocation or denial...is upheld...." R.C. Section

3319.31(E)(3). The General Assembly knew how to declare individuals permanently ineligible

to apply for teachers licenses and clearly did so with regard to individuals convicted of the

specified felonies listed in Revised Code Section 3319.31(C).

The legislature also provided the SBOE with authority, on a discretionary basis, to refuse

to issue or limit a license, or suspend, revoke or limit an existing license, for engaging in

immoral, incompetent, negligent or other conduct unbecoming to an educator, or based upon a

plea of guilty to a felony other than those specified in Section 3319.31(C). Noticeably absent

from the General Assembly's grant of this discretionary authority to the SBOE in Section

3319.31(B) was the authority to declare an individual permanently ineligible to apply for a

license in the future, as it had done with regard to its disqualification of individuals who had been

convicted or pled guilty to the list of more serious felonies enumerated in Section 3319.31(C).

There is no provision in Chapter 3319 which empowers the SBOE in its exercise of its

discretionary disciplinary powers to declare an individual permanently ineligible to apply for a

license. The court of appeals, however, concluded that because the General Assembly granted
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the SBOE rulemaking powers, the SBOE was authorized to adopt a rule that expanded its

disciplinary authority to prohibit future application for licenses. But it is well established that a

grant of rulemaking authority does not give the agency power to expand its authority beyond that

established in the empowering legislation. Just because the SBOE thinks it would be beneficial

or efficient to declare an individual permanently ineligible to apply for a license in the future, is

an insufficient legal ground to support promulgation of a rule adding a significant and

extraordinary new power.

The power to revoke a license is a much different thing than the power to declare an

individual permanently ineligible to apply for a license in the future. Indeed, the General

Assembly understands the difference between these two powers and has not unifonnly granted

licensing bodies both the power to revoke licenses and the additional power to prohibit all future

applications for a license. Revocation of a license in Ohio, even if it is permanent, only rarely

renders an individual unable to apply for reinstatement, reissuance or reregister of a license or to

apply for a new license at a future time. In fact the general rule is that license revocation does

not prohibit subsequent licensure:

• The Accountancy Board may reissue or reinstate a certificate to a certified public

accountant whose certificate or registration has previously been revoked or suspended.

R.C. Section 4701.17.

• The Dental Board has no authority to declare an individual permanently ineligible to

apply for a license after discipline and revocation. R.C. Section 4715.30. See, 1915

OAG Vol. 3, p. 2177 (1915).

• Embalmers and funeral directors who have had their licenses suspended or revoked may

have their license reinstated. R.C. Section 4717.14(E).
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• The State Board of Psychology at any time after suspension or revocation of a license

may restore the license where circumstances warrant. R.C. Section 4732.18.

• The state board of registration for professional engineers and surveyors may for good

cause shown reregister any person whose registration has been suspended or revoked.

R.C. Section 4733.20(F).

• An occupational therapist whose license is revoked may apply for reinstatement one year

after revocation. R.C. 4755.11(C )

• A physical therapist whose license is revoked may apply for reinstatement one year after

revocation. R.C. 4755.47(C )

• An athletic trainer whose license is revoked may apply for reinstatement one year after

revocation. R.C. 4755.64.

• The appropriate professional standards committee of the counselor, social worker and

marriage and family therapist board may suspend or revoke a license or certificate of

registration, but one year after such suspension or revocation application may be made for

reinstatement.

The general rule in Ohio is that revocation of a license does not permanently foreclose licensure

in the future.

More importantly, the General Assembly has clearly granted the power to declare an

individual permanently ineligible to apply for a license in the future in those instances where it

thought best to extend that power to a licensing agency. The State Medical Board, the Board of

Nursing, and the State Chiropractic Board are all specifically empowered to specify that

individuals subject to permanent revocation are not eligible to apply for a new license or to have
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their license or certificate restored to good standing. The General Assembly has never granted a

similar power to declare an individual ineligible to apply in the future for a license to the SBOE.

The court of appeals decision also allows the SBOE to limit the future exercise of

discretion by future SBOEs in a way that offends the constitutional entrenchment doctrine: a

doctrine long recognized in the law. The General Assembly created in the SBOE a body of

limited duration, and then further limited the authority of individuals to serve on the SBOE to

specified term limits. The constitutional principle against entrenchment establishes that the

SBOE lacks the authority to declare an applicant permanently ineligible to apply for a license

with another SBOE in the future and that it lacks the authority to adopt a rule creating that power

for itself. To the extent that the SBOE is attempting to bind all future SBOEs exercise of

discretion, that decision by this SBOE violates this important principle and the clear delegation

of discretionary authority to all future SBOEs by the General Assembly.

An imposition of permanent ineligibility to apply for a license is, therefore, both

unconstitutional, inconsistent with the General Assembly's insistence on term limits for SBOE

members, and inconsistent with the General Assembly's grant of limited discretionary power to

the SBOE to deny or revoke licenses. The SBOE has disciplinary powers with respect to over

one hundred thousand licensed educators in Ohio. This court must grant jurisdiction to hear this

case and review the erroneous decision of the court of appeals, and protect the teachers in the

State of Ohio and those who desire to be teachers in the future from the overreaching of the

SBOE in its exercise of discretionary disciplinary authority.

STATEMENT OF THE CASE

Ben Haynam was employed as a substitute teacher in the Sylvania Public School system

during the 2008-2009 school year. He was initially hired as a general purpose substitute, but was
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specifically assigned as a full-time substitute teacher teaching 7`h grade Science in December of

2008 and remained in that position for the remainder of the school year. In June, 2009, after

receiving many positive evaluations of his performance, he was offered a permanent position

teaching Junior High Science beginning in the 2009-2010 school year.

Upon being offered the position, the school district determined that Ben Haynam did not

graduate from Kent State University, as he had represented, and did not have a teaching

certificate from the State of Ohio. When confronted with these facts, Ben Haynam compounded

his problems by filing an application for a teaching certificate with the Ohio Department of

Education on which he forged the signature of a Kent State University official. He also "photo

shopped" a teaching license certificate from the Ohio Department of Education and created one

for himself. These acts directly led to Ben Haynam's guilty plea and conviction in November,

2009, of one count each of forgery and tampering with public records. Specifically, Ben Haynam

was found guilty of violating Revised Code Sections 2913.42(A) and (B)(4) (tampering with

records), and Revised Code Sections 2913.31(A)(2) and (C)(1)(a) (forgery). He was sentenced to

four years of community control with eight separate conditions, including an obligation to

perform community service of 150 hours of tutoring, and obligations to maintain enrollment at

the University of Toledo and/or an equivalent institution and obtain a college degree.

The Ohio Department of Education ("ODE") elected to pursue disciplinary action against

Ben Haynam. Ben Haynam, through his counsel, acknowledged that it would be appropriate that

the State Board of Education deny him a teaching license and suspend his coaching license, but

disputed the SBOEs insistence that he be declared permanently ineligible to apply for any license

in the future. A five day hearing was held in June of 2010 solely to determine whether Ben

Haynam should be permanently ineligible to apply for a license in the future. The hearing officer
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stated in his recommendation that there was evidence "that this young man can bounce back from

his trail of deception" and that "He appears to be on the road to maturity...." The hearing officer,

nevertheless, reconnnended that Ben Haynam be denied a teaching license, that his coaching

license be revoked and that he be permanently ineligible to apply for any license in the future.

The SBOE accepted the hearing officer's Report and Recommendation. Ben Haynam appealed

the decision of the SBOE to the Lucas County Common Pleas Court, which affirmed the decision

of the SBOE. The Sixth District Court of Appeals affirmed the judgment of the Lucas County

Common Pleas Court.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: The General Assembly did not grant

the SBOE authority to declare an individual permanently
ineligible to apply for a license in the future as part of its
exercise of its discretionary authority under Revised Code

Section 3319.31(B)

It is well established that an administrative agency only has such regulatory power as is

delegated to it by the General Assembly. D.A.B.E. Inc. v. Toledo Lucas County Board of Health,

96 Ohio St.3d 250, 2002-Ohio-4172, 773 N.E. 2d 536; State, ex rel. Lucas County Board of

Commissioners v. Ohio Environmental Protection Agency, 88 Ohio St.3d 166, 2000-Ohio-282,

724 N.E.2d411. It is also well established that authority conferred by the General Assembly can

not be extended by an administrative agency or that where there is no express grant of power to

an agency, there can be no implied grant of power. D.A.B.E., supra at p. 259. Finally, it is not

contested that where there is doubt about whether an administrative agency has been granted

power, that doubt is to be resolved not in favor of the grant but against it. Id.

With regard to educator's licenses, the General Assembly has clearly established that the

SBOE has authority to suspend, revoke or limit licenses in the manner specified in Revised Code
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Section 3319.31. It is undisputed that Section 3319.31(C) establishes that conviction of certain

identified felonies arising from violent crimes or crimes against children render an individual

permanently and irrevocably ineligible to secure an educator's license. In Section 3319.31(B) the

General Assembly also provided the SBOE with the authority on a discretionary basis to refuse to

issue a license or to suspend, revoke or limit an existing license, based upon the conviction of a

felony other than those specified in Section 3319.31(C) or other conduct unbecoming to an

educator. The SBOE acted under Section 3319.31(B) in revoking Ben Haynam's coaching

license and denying his application for a teaching license.

The court of appeals held that since the SBOE has the power to revoke licenses, and

revocation generally means a permanent taking, that the SBOE has the power to adopt a rule that

allows it to declare an individual permanently ineligible to apply for a license. But the law in

Ohio is that license revocation, even if permanent, does not generally mean that a professional or

license holder can not subsequently be licensed. The general rule in Ohio is that even permanent

revocation of a license does not permanently foreclose licensure in the future.

Most significantly, in those limited instances where revocation or denial of a license may

provide the basis to declare an individual permanently ineligible to apply for a license in the

future, that power is clearly granted by the General Assembly. The State Medical Board is

granted clear authority to declare an individual subject to its discipline permanently ineligible to

hold a certificate, or to apply for reinstatement or issuance of a new certificate. R.C. Section

4731.22(L). Similarly, the Board of Nursing is granted express power when it refuses to grant or

revokes a license to specify that its action is permanent and that the individual is forever

ineligible to hold a license and that it will not accept an application for reinstatement or for a new

license. R.C. Section 4723.28(K). Finally, the State Chiropractic Board is specifically
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empowered to specify that its disciplinary actions are permanent (R.C. Section 4734.31), and

may further specify that individuals subject to permanent revocation are not eligible to apply to

have their license or certificate restored to good standing. R.C. Section 4734.34. In each of these

instances the General Assembly specifically empowered the regulatory board to declare an

individual ineligible to apply for a license in the future.

The General Assembly has never granted the power to the SBOE to declare individuals

permanently ineligible to apply for an educator's license. Significantly, granting the SBOE

power to revoke licenses, as is demonstrated above, is not equivalent to granting the SBOE the

power to refuse to consider an application for a new license. In fact, it is settled law in Ohio that

permanent revocation of a license does not render an individual ineligible to apply for a new

license except in those specific circumstances where that specific authority is granted by the

General Assembly. The General Assembly has demonstrated it does not view license revocation

as equivalent to declaring an individual permanently ineligibility to apply for reinstatement or for

a new license. Moreover, the General Assembly knows how to grant a licensing authority the

power to declare an individual permanently ineligibility to apply for a license following

discipline. It is obvious that it did not grant that power to the SBOE.

Ohio law clearly requires a specific grant of power from the General Assembly to a

regulatory board for the board to have the power to refuse to consider future license applications

after disciplinary revocation. In Richter v. State Medical Board of Ohio (2005), 2005-Ohio-

2995, 161 Ohio App. 3d 606, 831 N.E. 2d 502 (Ohio App 10 Dist.) the Tenth District Court of

Appeals addressed this issue head on in the context of the State Medical Board. The State

Medical Board had, in 1996, permanently revoked Richter's medical license. The court noted

that in Roy v. Ohio State Med. Bd. (1995), 101 Ohio App. 3d 352, 655 N.E. 2d 771 the Court
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had held that the Board had the authority to permanently revoke medical licenses. But the court

held that having a license permanently revoked was not the same as being permanently ineligible

to apply for a new license in the future. The Tenth District Court of Appeals held that permanent

revocation of Richter's license in 1996 did not render him unable to apply for a new license.

Richter's license revocation pre-dated the adoption by the General Assembly in 1999 of

Revised Code Section 4731.22(L), which clearly established the Medical Board's authority to

declare an individual ineligible to apply for a new license. In her concurrence, Judge French

noted that Revised Code Section 4731.22(L) was not part of the law in 1996. She stated that

while Revised Code Section 4731.22(L) "makes abundantly clear that a permanent revocation

results in permanent ineligibility to reapply, that language did not exist in February 1996 when

the board `permanently' revoked appellant's license." Id. at 612. Since that power was not

granted to the Medical Board in 1996 the Court held "[t]hus, appellant is entitled to apply for a

new medical license, and the board is obligated to provide, accept and process appellant's

licensure forms." Id. at 611.This Court did not accept the Richter case for review. State v.

Richter (2005) 106 Ohio St.3d 1509, 833 N.E.2d 1250. So, while the General Assembly

ultimately acted to empower the State Medical Board with the power to declare individuals

permanently ineligible to apply for new licenses, without that specific grant of authority, the

Court held Richter was entitled to reapply and be heard on his application for a license, even

a ter permanent revocation of his medical license. Here, with regard to its discretionary

disciplinary authority, the SBOE is in the exact same position as the State Medical Board in

1996: it has the power to permanently revoke licenses, but it has not been empowered by the

General Assembly to bar future license applications.
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Pursuant to D.A.B.E. the SBOE is only empowered with limited specific authority to

discipline educators. And while the General Assembly granted the SBOE rulemaking authority,

it was not given free reign to expand its disciplinary authority beyond that given to the SBOE in

the empowering legislation. Just because the SBOE thinks it should have the power to declare an

individual permanently ineligible to apply for a license in the future, is an insufficient legal

ground to support promulgation of a rule adding a significant and extraordinary new power.

When the General Assembly has omitted a provision that an agency believes is necessary to

successfully carry out its assigned tasks, the agency may not administratively correct the

deficiency. State, ex rel. Foster v. Evatt, 144 Ohio St. 65, 56 N.E.2d 265. "Administrative rules

may facilitate the operation of what has been enacted by the General Assembly but may not add

to or subtract from the legislative enactment." Id. at p. 102.

The power to revoke a license is different than the power to declare an individual

permanently ineligible to apply for a license in the future. The SBOE has been granted the power

to revoke licenses by the General Assembly. The SBOE, however, chose to expand its authority

beyond that granted by the General Assembly by asserting the broader power to deny individuals

the opportunity to apply for licenses in the future. The fact that the SBOE understood these

powers to be different is demonstrated by the fact that it promulgated a rule creating the power to

declare an individual permanently ineligible to apply for a license in the future even though its

enabling legislation did not extend that power to it. But the General Assembly understands these

to be different powers and has not uniformly granted licensing bodies both the power to revoke

licenses and the additional power to prohibit all future applications for a license. Unlike the

State Medical Board today, the Board of Nursing and the State Chiropractic Board, the General

Assembly has not granted the SBOE the power to declare it will not consider future applications
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from individuals who are disciplined by the SBOE pursuant to its discretionary disciplinary

authority. Accordingly the SBOE lacks authority to promulgate a rule granting that power to

itself And most significantly for this case, the SBOEs declaration of Ben Haynam as

permanently ineligible to apply for an educator's license in the future exceeds its power from the

General Assembly.

Proposition of Law No. II: The current SBOE is not permitted

by the Ohio Constitution to bind future SBOEs designated
exercise of discretionary authority by declaring an individual
subject to discretionary discipline permanently ineligible to
apply for an educator's license in the future.

There is a principle of constitutional law holding that "one legislature may not bind the

legislative authority of its successors." United States v. Windstar Corp. (1996), 518 U.S. 839,

872, 115 S.Ct. 2432, 135 L.Ed.2d 964. The Supreme Court recently discussed that principle at

length in United States v. Windstar, where it clearly identified the principle as a constitutional

axiom. The proposition that one legislature may not bind a succeeding legislature, widely

recognized by the States as well as the United States Supreme Court, is derived from the

constitutional power of the legislature to legislate. In general, legislatures have plenary

legislative authority except as limited by the state and federal constitutions. "Therefore absent a

constitutional restriction on the legislative power, one legislature cannot restrict or limit the right

of a succeeding legislature to exercise the power of legislation." Stenberg v. Moore (1996), 249

Neb. 589, 595, 544 N.W.2d 344.

Indeed, this Court has recognized this fundamental doctrine in Bd of Trustees of Tobacco

Use Prevention & Control Foundation v. Boyce (2010), 127 Ohio St.3d 511, 941 N.E.2d 745.

The Court addressed the principle as follows:

Although the General Assembly's plenary legislative power is
expansive, it is not all-inclusive. It does not include the ability to
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bind future General Assemblies. " No general assembly can
guarantee the continuity of its legislation or tie the hands of its

successors." State ex rel. Public Institutional Bldg. Auth. v. Griffith
(1939), 135 Ohio St. 604, 619, 14 O.O. 533, 22 N.E.2d 200. This

court relied on State ex rel. Fletcher v. Executive Council of the

State ofIowa (1929), 207 Iowa 923, 223 N.W. 737, 740, in which
the Supreme Court of Iowa stated that " no General Assembly has
power to render its enactment irrevocable and unrepealable by a
future General Assembly. No General Assembly can guarantee the
span of life of its legislation beyond the period of its biennium. The
power and responsibility of legislation is always upon the existing
General Assembly. One General Assembly may not lay its mandate
upon a future one. Only the Constitution can do that. * * * The
power of a subsequent General Assembly either to acquiesce or to

repeal is always existent.

Id. at 515. This entrenchment doctrine has been similarly recognized in many other states

including Michigan, Georgia, Alabama, California, Iowa, Massachusetts, Missouri, and

Washington.

It is axiomatic that the SBOE is a creature of the General Assembly and can only derive

its powers from the legislature and can only have such powers as the legislature itself has. See

D.A.B.E., supra. In fact, the entrenchment doctrine is equally applicable to the SBOE as its

powers are derived solely from the legislature. The Ohio Constitution vests the legislative power

of the State in the General Assembly, consisting of the Senate and the House of Representatives.

Ohio Const. Article 2, Section 1. The SBOE has been created by the legislature. R.C. Section

3301.01. The General Assembly has established the SBOE will consist of nineteen voting

members, with eleven elected members from districts, and eight members appointed by the

Governor. Id. Both elected and appointed voting members of the SBOE serve a term of four

years, and, the General Assembly has established term limits on both elected and appointed

members of the SBOE, with members being limited to two successive four year terms. R.C.

Section 3301.02Id. The SBOE is to exercise general supervision of the system of public
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education in the state. R.C. Section 3301.07. Among other powers, the SBOE is to provide for

the licensing of teachers. R.C. Section 3301.07(D)(2).

Whether the body is a legislature, or a state board of education, the doctrine that one body

may not bind the same future body dates back to the earliest of common law principles of

Blackstone and is well established in the law in Ohio and the United States. See
Bd. of Trustees

of Tobacco Use Prevention & Control Foundation v. Boyce, supra; and Windstar, supra at 872-

873, citing Manigautt v. Sprugs
(1905), 199 U.S. 473. This doctrine of law is directly relevant to

the SBOEs attempt to constrain future SBOEs' exercise of their discretionary licensure actions

by declaring an individual permanently ineligible to apply for a license in the future. The

overreaching of one group of term-limited SBOE members to foreclose all future SBOEs from

exercising discretionary powers granted to the SBOE by the legislature is as constitutionally

abhorrent as one legislature attempting to bind future legislatures from exercising their

constitutional powers.

This doctrine is particularly applicable with regard to the exercise of a discretionary

power by a term limited body, like the SBOE. Because of term limits, it is certain that the

members of the SBOE will change significantly over time. The action today of an SBOE to bind

a future SBOE, made up of separately elected and appointed members, is offensive to the

doctrine enunciated by Blackstone and adopted as the law of Ohio in
Bd of Trustees of Tobacco

Use Prevention & Control Foundation v. Boyce, and the country in United States v. Windstar.

The power to deny, revoke or limit an educators license under Section 3319.31(B) calls for the

exercise of discretion by the current SBOE. Decisions regarding issuing educators licenses in the

future is entrusted to the discretion of future SBOEs. The legislature has indicated it values a

changing viewpoint on the SBOE by instituting term limits on both elected and appointed

sLR ToL: k1920172v1 14



members. Times change and the General Assembly has determined that the membership of the

SBOE should change over time as well. The effort of the current SBOE to limit future SBOEs in

the exercise of their legislatively mandated discretion offends the fundamental principle of law

that such efforts to "entrench" the current SBOE views are illegal. The effort of this SBOE to

constrain future SBOEs is inconsistent with the legislature's insistence on limited terms in that

office.

The current SBOEs action declaring Ben Haynam permanently ineligible to apply for an

educator's license in the future lacks both the constitutionally mandated respect for the authority

of future SBOEs to grant licenses and unconstitutionally constrains future SBOEs' exercise of

their independent discretion as granted by the General Assembly. Accordingly, the SBOE action

is beyond the SBOEs constitutional authority, and must be vacated.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest and a substantial constitutional question. The appellant requests that this Court accept

jurisdiction in this case so that the important issues presented will be reviewed on the merits

Respectfully submitted,
Douglas G. Haynam, Counsel of Record

COUNSEL FOR APPELLANT,
BENJAMIN J. HAYNAM

SLK TOL:#1920172v1 15



Certificate of Service

I certify that a copy of this Memorandum in Support of Jurisdiction of Appellant
Benjamin J. Haynam was sent by ordinary U.S. mail to counsel for appellees, Mike DeWine,
Ohio Attorney General Attn: Jennifer Bonderant, Assistant Attorney General, Education, 30 East

Broad Street, 16th Floor, Columbus, Ohio 43215 on January 30, 2012.

COUNSEL FOR APPELLANT,
BENJAMIN J. HAYNAM

SLK TOL:#1920172v1 16



APPENDIX

SLK TOL:#1920172v1 17



COURT or ^ÂPPFqES
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{1{ 2} The core facts are not in dispute. Haynam began classes at Kent State

40 credit hours and a 1.91
University ("KSU") in 2003 but withdrew in 2006 with only

he concealed his academic struggles froin
grade point average. Even before withdrawing,

his parents. This continued for two years unti12008, when he finally told family and

friends he was graduating "cum laude" with a Bachelor`s Aegree in Integrated Science

Education. He then orchestrated events to induce belief in that falsehood by renting a cap

and gown, participating in KSU's graduation exercises, and sending his parents an email

from a fictitious KSU official apologizing for omitting Haynam's name from the official

list of graduates.
{¶ 3} The record is unclear whether this acadeinie episode served to fuel further

mendacity or whether Ha}matn shnply felt trapped within the accumulated deceit.

Regardless, in late 2008, and with support fiom his parents, Haynam obtained a substitute

,, " This employment was gained
teaching position with Syh^ania City Schools ( S} lvania ).

aaYgelv on the strength of a resume detailing sharn credentials and accomplishments at
. ,a_._ ..i,a' ,.

I^SU, and falsely claiming he had taught for five months at Kent High Schooi. r^.nIlVu,-a

requested copies of Haynam's academic degree and state teaching
Sylvania initially

license, he ignored the request and the school's personnel official did not pursue it. From

2008 to 2009, Haynam continued to substitute teach. He also assisted with various

extracurricular events. He apparently did well enough in these roles to earn positive

evaluations from otherwise unsuspecting Sylvania administrators, teachers, parents and

students.

2.



osition and was selected.
{¶ 4} In June 2009, Haynain interviewed for a full-time p

It was diaing an exaiuination of his personnel file that a Sylvania official noticed the

absence of a KSU degree, college transcripts and the teaching license. Haynam was

asked to provide these items. From his eomputer he created a bogus license and gave it

to Sylvania's personnel officer. He then applied to the Ohio Department of Education

("ODE") for a provisional Ohio teaching license. On the application he falsified variotts

items of academic and background information, and then signed tlae name of a KSU

official. While this application was pending, Sylvania officials hacl beeome suspicious

about the appearance of the license. They contacted the ODE and it was confrrined to be

a forgery. Then, from KSU, they promptly learned Haynam had never graduated and

their academic official's signature was also a fergery.

{¶ 51 Amid the unraveling deceit, Haynam claimed "it rvas all a mistake" when

Syivania persontsel confronted him with the inconsistent facts and the failure to submit

the +.•enuested documents. official frustration with this response soon became an

investigative tnatter for the Sylvania police Depaitment. In July 2009, I-laYnain w°'

indicted on tliree counts of forgery and three counts of tainpering with records, all

felonies, in connectionwith the fraudulent teaching license and the forged documents. In

Noveinber 2009, he pled guilty to one count each of the forgery and tampering offenses.

I-layinan was sentenced to four years of coinmunity control and ordered to pay restitution

to Sylvania in the amount of $21,837.34,

3.



{¶ 6} In a letter to Haynarii dated May 11,2010, the Board indicated its intent to

decide whether to deny his application for a two-year provisional teaching license and

whether to "limit, suspend, or revoke" his tbree-year pupil-activity supeivisor permit that

had been issued in 2008. The Board listed as reasons for this potential action Idaynarn's

feloizy convictions and five instances of "conduct unbecoining a licensed educator"

coitsisting of deceptive and fi'audulent acts between 2007 and 2009. Haynam requested a

hearing pursuant to R.C. Chapter 119, and one was held before a state hearing officer in

August 2010. Following this five-day hearing, the officer issued a repoit and

recommendation. The report, in part, noted that "[Haynani] does not dispute many of the

allegations of misconduct. The priinary issue [is] whether or not the denial * * * should

be perinanent [or whether] liceiisure at some time in the future should reinain a potential

option."

{¶ 7} After reviewing the facts, the hearing officer fotind sufficient evidence from

which to conclude that Haynain's convictions, and the underlying fraudulent and

deceptive acts which precipitated thein, violated the standards for licensure established in

R.C. 3319.31(3)(1), B(2)(a) and (B)(2)(c)• He recommended that the Board:

(1) permatiently deny Haynam's application for the two-year provisional license teaching

license; (2) perinanently revoke his three-year supervisor permit; and (3) declare him

"perinanently ineligible to apply for a permit or licensure in Ohio in the future."

i While acknowledging the positive evaluations Haynain received for fiis substitute
teaching, the hearing officer concluded: "The issue [is] whether [Haynam's] deceit and

4.



{¶ 8} Haynam fited objections to the report. On October 12, 2010, after

considering the report and the objections, the Board, by resolution, adopted the substance

of the three recoinmendations. Haynam then appealed to the Lucas County Court of

Coininon Pleas, which affirined the Board's decision. This appeal followed.

{¶ 9} R.C. 119.12 establishes a hybrid standard for appellate review of a comtnon

pleas court's decision affirming the order of a state administrative agency.
Mocznianski

v. Ohio Dept. of Jobs & Farnily Servs.,
6th Dist., No, L-10-1367, 2011-Ohio-4685, ¶ 20-

178 Ohio App.3d 78, 2008-
21; Waslzington Cty. Hotne v, Ohio Dept. of Health

(2008),

Ohio- 4342, ¶ 24-25. One part of the standard pertains to factual or evidentiai•y issues,

the other to questions of law. In reviewing the lower court's decision as to the evidentiary

basis for the agency's order, this court is limited to the abuse-of-discretion standard. Id.

at ¶
24; Shelton v. Gallia Cty. Yeter•ans Sei'v. Comm.,

4th Dist. No. lO-CA-14, 2011-

Ohio-1906, ¶ 9. However, in appeals challenging the court's construction, interpretation

or application of a constitutional provision, statute or case, we exercise de novo review.
,^_......,.:^o^

Waslsington,
supra, at ¶ 25 (on purely legal questions, the appellate court

dishonest conduct should permanentl * pr* This is no a single incidenteof poo judgment.
children as a teacher and role model.
This was a continuing course of inultiple dishonest acts and misrepresentations over an

extended period of time. [Haynain] deceived family, friends, colleaguesain a leiymanynd

public officials. * multpleiopp itun ties to'co ne al anaand tellth etruth, and his
years. jHa}^nam] hadfailure to do so excludes him from being a proper role model for young students."
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independent judgment");
Garter v. OFeao State Bd. of Edn.,l0th

Dist. 10-AP-116, 2011-

Ohio2945, 19 (°plenary review" of legal questions,)

{¶ 10} Haynam has assigned three errors for our review. There is no dispute about

the underlying material facts which led to the hearing officer's recommendation or the

Board's decision to adopt it, and this appeal involves none. The first and third

assignments seek to reverse the trial court's decision holding that the Board had statutory

Y g
ineli ible to apply for a

authority under R.C. 3319.31 to declare Haynam pei•manentl the Board has no

teacliing license. These raise questions of law, and Hayiiain argues

suclz authority under the statute. We will address them separately.

il} The first assigned error states:

Lucas County Cominon Pleas Court erred in afftrming the decision
The

of the Ohio State Board of Education ('SBOE`) declaring Benlamin J. Haynarn

at the SBOE lacks
ineligible to apply for an educator's license in ths authority

under the Revised Code to declare an individual subject to discretionary discipline

permanently ineligible to apply for a license."

{Q 131 R.C. 3319.31 is entitled "Refusal, limitation, suspension, or revocation of

license." in relevant part, subsections (B) and (C) state:

{¶ 14) "(B) For any of the following reasons, the state board of education, in

accordance with Chapter 119 and section 3319.311 of the Revised Code,
raiay refuse to

issue a i'xcense to an applicant; may
limit a license it issues to an applicant;

^nay suspend,

6.



revoke, or limit a license that has been issued to any person; or
rnay revoke a license that

lias been issued to any person and has expired:

{115} "(1) Engaging in an iininoral act, incoinpetence, negligence, or conduct that

is unbecoming to the applicant's or person's position;

{t 16} "(2) A plea of guilty to, a finding of guilt by a jury or court of, or a

conviction of any of the following:

{¶ 19} "(a) A felony otlier than a felony listed in division (C) of this section;

{¶ 18) "(b) An offense of violence other than an offense of violence listed in

division (C) of this section;

{11 19} "(c) A theft offense, as deftned in section 2913.01 of the Revised Code,

other than a theft offense listed in division (C) of this section;

{¶20}

{¶ 21} "* * *
{t 22} "(C) Upon learning of a plea of guilty to, a finding of guilt by a jury or

-*--
conrt of, or a conviction of any of the offenses listed in this division by a person w^^^

holds a current or expired license or is an applicant for a license or renewal of a license,

the state board or the superintendent ofpublic instruction, if the state board has delegated

the duty pursuant to division (D) of this section, shall by a written order revoke the

person's license or deny issuance or renewal of the license to the person. The state board

or the superintendent shall
revoke a license that has been issued to a person to whoin this

division applies and has expired in the same manner as a license that has not expired.

7.



{¶ 23} "Revocation of a license or denial of issuance or renewal of a license under

this division is effective irnmediately at the time and date that the board or superintendent

issues the written order and is not subject to appeal in accordance with Chapter 119 of the

Revised Code. Revocation of a license or denial of issuance or renewal of license under

this division remains in force during the pendency of an appeal by the person of the plea

of guilty, finding of guilt, or conviction that is the basis of the action taken under this

division." (Etnphasis added.)

{¶ 24} R.C. 3319.31(C) goes on to list eighty offenses that prevent an educator or

applicant from being eligible to retain or acquire a teaching license. Both parties agree

that subsection (C) gives no discretion to the Board in regard to the action it will take,

The two felonies to which Hayman pled guilty do not fall within subsection (C), but are

within the purview of subsection (B)(2)(a) and (c). Subsection (B) confers on the Board

discretianaty autliority to determine sanctions for those offenses, and similarly for the

conduct described in subsection (B)(1).

{¶ 25} Haynain maintains that the discretion given in R.C.3319.31(B) does noi

include action that is permanent in nature, because the statute creates a"diehotomy in its

treatment of felony convictions" as they impact a person's potential to be a licensed

educator. The felonies in subsection (C) create a pertnanent bar to licensure and the

actions required of the Board there are matidatoty, whereas the felonies and the conduct

specified under subsection (B) may
create a bar, but if so, it is not a permanent one.

Thus, he argues, the Board cannot use its discretionary authority to impose a permanent

S.



sanction.2 The Attorney General responds that the mandatory language regarding the

felonies listed in subsection (C) implies nothing about the scope of the discretionary

authority the Board is granted in subsection (B). Although giving the Board discretion to

act in ways that are less than permanent, nothing in the language of subsection
(B) limits

its ability to impose a permanent sanction if the severity of the rnisconduct or the offense

would wanant it.

{126} In support of their respective positions on whether any sense of

permanency is implied by the sanctions listed in R.C. 3319.31(B), both parties refer us to

the cases involving the State Medical Board and the revocation of rnedical licenses under

R.C. 4731.22. Haynam cites Ricltter v. State Medical Bd.,
161 Ohio App.3d 606, 2005-

Ohio-2995, while the Attorney General relies on
Roy v. Olzio State Med. Bd. (1995), 101

Ohio App.3d 352. These cases address the meaning and scope of the term "revoke," one

of the sanctions available in R.C. 4731.22(B).

{^ 27} In Roy, the physician's license had been permanently revoked based on two

felony theft convictions. On appeal, he argued that R.C. 4731.22(B) limited the board to

nonpermanent revocations. The Roy eourt rejected this, holding that the terin

"revocation," standing alone, included the possibility of perinanent revocation: "[T]he

authority granted the board under R.C. 4731.22(B) to revoke a physician's license to

------------
2 By long-standing construction, the term "may" in a statute is deemed pertnissive,

while the term "shall" is mandatory. See, generally,
Dorrian v. Scioto Conservancy Dist.

(ina1'? w'tthOa nonper na0nentBresult and thegusle of "sha lnawith a per anent one use of
Y
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practice medicine includes the authority to revoke it permanently." Id. at 355. Roy also

recognized that under some circumstances the revocation of a license could be less dian

pertnanent, citing State v. W/2ite (1987), 29 Ohio St.3d 39. In Whate, the issue involved

the suspension of a driver's license under R.C. 4507.16(A). The Ohio Supreme Court

analyzed how the wards "suspend" and "revoke" were used in R.C. Chapter 4507 and

concluded that, although not defined in the Revised Code, their use itidicated the terms

were not intended to be synonymous. Giving them "their eomtnon, everyday meaning,"

the court stated that "'suspend' ordinarily contemplates the temporary taking away of

som while ^^
^ tevocation * * * is a permanent taking without the expectation of

ething,^^ ,

reinstatement." Id. at 40. The Supretne Court conceded that under some circuinstances

not all revocations prevent relicensure. Id. at 41. Thus, revocation generally means a

permanent taking, but not always,

{¶ 28) In Richter,
the tnedical board pertnanently revoked the physician's license

for various violations of R.C. 4731.22(B), including criminal offenses. The board also

IinPnce
imposed a lifetime ban on hitn from practicing medicine. Wiien he soug«< a _^^ ,

the board refused to provide, accept or process his application. Challenging this refusal,

Richter sought to overturn the permanent revocation and the ban. Id. at ¶ 6-8. The Tenth

Appellate District reviewed a line of cases involving the revocation of medical licenses,

including Roy, and held, consistent with Roy and White, that R.C. 4731.22(B) conveys

the anthority to revoke a license permanently, even though that section did not modify

"revoke" with the word "pertnanently." Id. at ¶ 14. The court noted, however, that in

10.



applying for a new
license Riohter "was not seeking reinstatement" of the revoked

license. Id. at ¶ 8. Thus, because "some revocations are subject to reinstatement, and

under some circumstances, a new license may be obtained following revocation," Richter

was at least "entitled to apply
for a new medical license. Id. at ¶ 14. (Emphasis added.)

{¶ 29} Roy and Richter,
however, were decided under R.C. 4731.22 (B). That

subsection employs the mandatory term "shall" regarding the board's authority to impose

one of the several sanctions against medical licensure listed there. Neither pai-ty has cited

Guanzon v. State Med. Bd.
(1997), 123 Ohio App.3d 489, in which the board, under R.C.

4731.22(A), permanently revoked the medical license of a physician who had used

deception in the course of applying for it. That subsection conveys on the medical board

the discretionm-y
authority to take adverse actions, such as revocation. Like R.C.

3319.31(B) here, R.C. 4731.22(A) signals that discretion by usingthe term "may." Its

"commit[
sanctions peitain specifieally to a inedical licensee or applicant who s] fraud,

issued b the
inisrepresentation, or deception in applying for or securing any license y

o., t R n,• fncw refuse
board." For this conduct, subsection (A) states that the boara

muy =v• `•'"

to grant" a ceitificate or license, (Einphasis added.)

{¶ 30} In his application, Ouanzon had failed to disclose the fact that disciplinary

proceedings had been initiated against him in another state, resulting in the surrender of

his inedical license there. Finding that Roy "appli[ed] with equal weight" because both

subsections of R.C. 4731.22 used the "same operative language," the
Gaaanzon court

upheld the perinanent revocation. The court concluded without difficulty that the

11.



the medical board the authority to permanently

statute's discretionary language gave ^^ ld• at 497•4731.22(A). "
revoke a physician's license for a violation of R.C.

ter
thus dispose of Haynam's clairn that unless a partieular

Roy and Ricls31}
sanction, such as "revoke," is inodified by the adjective "perinanently," the Board is

necessarily without authority to make it permanent. Plainly it has that authority.

Guanzon,
as a matter of constructiion, indicates that where a statute grants the board

discretion
to impose a sanction against a licensee or applicant, that discretion can

sanction in its permanent form. That
does not end the analysis,

posing theencompass im

however, for the medical board cases take us only so far. lOth
Dist. No.

{¶ 32} Notably relevant here is Poignon v. Ohio Bd. ofPFtarmaey,

03-AP-17g> 2004-ohio-2709.
The issue in Poignon

was whether the pharmacy board can

forever bar an appiicant. poignon, who had been a licensed pharinacist, had his license

rirnarily narcotics and
permanently revoked both for stealing controlled substances, p

stirnulants, and for the ensuing felony convictions. Through a mandamus action, he
: ,,.,,,r,r.ation for a new

asked the appeals court to order the pharmacy board to process WS
urr•-°--

license and either grant it or give him a hearing.

{¶ 33} The phannacy board had revoked Poignon's license under its discretionaiy

au '^ atid then denied his new application on the

thority in R.C. 4729• 16(A) („maY revoke },

same basis. Poignon claimed that because the term "revoke" was susceptible of different

meanings as to degree, it was ambiguous. Citing several medical board cases, including

Ro +, he argued that "since a physician whose medical license has been'revoked' * *^`
3
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may seek its reinstatement, lie, as a pharmacist, tnay seek reinstatement of his

permanently revoked pharmacy license." Id. at ¶ 3. The court rejected Poignon's attempt

to apply the medical cases ltgenerally to any license issued by a state agency." Id. at ¶ 5.

Distinguishing those cases, the court cited the significance of Ohio Adm.Code

4729-9-01(E), which talces the statutory term "revoke" and defines it as an "action [taken]

against a license rendering such license void and such license may not be reissued.

'Revoke' is an action that is
permanent against the license and liceizsee."

(Emphasis

added.) Id. at 17.

{1( 341 The poignon
court noted that this administrative code section was adopted

pursuant to R.C. 4729.26, in which the General Assetnbly granted rule-making authority

to the pharmacy board. Id. in relevant part, R.C. 4729.26 states:

(¶ 35) "The state board of phartnacy
may adopt rules in accordance with Chapter

119. of the Revised Code, not inconsistent with the law,
as mtry be necessaty to carry out

the purposes of and to enforce the provisions of this chapter. * * *"
(Emphasis added.)

{¶ 36} Therefore, because R.C. 4729.16(A) gave the board the discretionary

authority to revoke a license, and because Olzio Adm.Code Section 4729-9-01(E) defined

both the scope and effect of what "revoke" means, the Poignon court held:

{¶ 37) "[T]he pharmacy board does not need to specify in its order [under R.C.

4729.16(A)] that its revocation of a pharmacy license is permatient,
as Ohio Adm. Code

4729-9-01(E) has already done so.
In the absence of any evidence that the legislature did

not mean what it clearly said, we decline [Poignon's] invitation to'interpret' a definition

13.



that is not ambiguous• The pharmacy board is under no legal duty to either grant [his]

application or provide him wim a hearing on his attempt to regain his license, as he does

not have a legal right to regain it." Id. at ¶ 7•(Emphasis added.)

{¶ 38} In sum, Poignon
indicates that where the enabling statute gives the board

the discretionary authority to sanction licensees and applioants, and also gives it the rule-

"to cariy out those sanctions, the board may, by administrative iule,
making authority

or effect) of a particular sanction, unless the
define both the ineaning and scope (

legislature has otheiwvise done so or has restricted that authority.

{t 39} This brings us to the scope of the Board of Education's discipli sa^S terms of

authority under R.C. 3319.31(B) as applied to Haynam. That section emp oy

i• " "limit " suspend" and "revoke." "Limit" and "suspend" would
sanction: iefuse, ^

certainly denote less than a permanent taking or denial of a license (see
State V. White),

"rsfuse" and "revoke" could entail permanenoy. In this oase, it is impoitant to be
while

„iP;,r about which of these terms actually applies to Haynxm. He was not a licensed
._1:e^ +i,ar

educator to whom the term 'revolce" would normally apply• Subsection (B) apPx=V'

istin licenses oreapired licenses. Here, the only act of revocation pertained to
term to ex g

his three year "pupil activity supervisory perinit," which was not a license to teach. See

R.C. 3319.303(A). Tndeed, Haynam never had a teaching license. The perinit, issued in

2008, merely covered activities other than teaching, and he is not challenging its

revocation. The forgery-tainted application he sent to the Board, however, was for a

two-year license. If it had issued, it would have been classified as a"provisional

14.



teaching license.„ Although the hearing officer recommennded

adolescent-to-young adult " the text of the Board's resolution merely

that this application be "permanently denied,

"denied" the application. But Haynam is not challenging its denial. However, as a

further step in denying the application, the Board's resolution ordered that he "be

permanently hieligible to apply" for a future license-in effect, imposing a lifetime ban.

Haynam is challenging this order.

{¶ 40) Given this, among the discretionary adverse actions available to the Board

R.C. 33 19.31(B), the only one appiicable to Haynam's situation would be the "refus[al]
in R.C
to issue a license to the applicant." As with the act of revoking a license, the refusal to

can entail different levels of severity, depending on the circumstances. The
issue one

question here, therefore, is whether the Board had the authority under R.C. 3319.31(B) to

impose "permanent ineligibility" to aPP1Y for a license as the
severest form of the refusal

sanction.

11411 R.C. 3319.31(G) states: y^ n^F

{¶ 421 "(G)
The state boaa•d ma.y adopt rutes

in accordance with Chapter

the Revised Code to cariy oirt this section
and section 3319.311 of the Revised Code."

(Brnphasis added.)3

'The reference to R.C. 3319.311 pertains to the Board's authority to conduct

invcstigations and hold hearings in regard to conduct arising under
R.C. 3319.31,
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{¶ 43} Pursuant to this section, the Board adopted Ohio Adm.Code 3301-73-22,

entitled "Suspension, revocation, permanent revocation and admonishment." This section

states, in pertinent part:

{¶ 44) "(A) The state board, in accordance with Chapter 119. and section

3319.311 of the Revised Code, inay suspend, revoke or deny a license as specified in

paragraph (A) of this rule.

{¶ 45} "* * *

f a license is a finat action.
After revoking a license, the

{¶ 46) "(2) Revocation o

state board shall impose one of the conditions described in paragraphs (A)(2)(a) and

(A)(2)(b) of this rule.
ablish a minimum period of time before an

{¶ 47} °(a) The state board inay est

applicant can apply for a new ticense. At the conclusion of the specified period, and

upon demonstration of compliance with any educational requireinents, the terms of the

state board's order, and the criteria set forth in rule 3301-73-24 of the Administrative

Code, the state board may issue a new license to the applicant.

{¶ 48) "(b)
The state board nsay or•der that the resporrdent whose license has been

c•evoked shall be perrnanently ineligible to apply fot• any license issued by the state board

and that the respondent shall no longer be permitted to hold any position in any school

district in the state that requires a license issued by the state board.
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{¶ 49} "(3) Denial of an application for• a license is a fanal action.
After denying

an application, the state board shall impose one of the conditions described in paragraphs

(A)(3)(a) and (A)(3)(b) of this rule.

{t 50} "(a) The state board may establish a minimuin period of time before an

applicant can apply for a license. At the conclusion of the specified period, and upon

demonstration of compliance with any educational requirements, the state board's order,

and the criteria set forth in rule 3301-73-24 of the Administrative Code, the state board

may issue a license to the applicant.

{¶ 51} "(b) The state board may order that the respondent whose license has been

denied shall be perrnanently ineligible to applyfor any license issued by the state board

and that the respondent shall not be perinitted to hold any position in any school district

in the state that requires a license issued by the state board." (Einphasis added.)

{¶ 52} R.C. 3319.31(G) unambiguously delegates broad rule-making autliority to

the Board over sanctions.4 The reference to adopting rules
"to car•ry out this section"

dThat the General Asseinbly intended such rule-making is further supported by the
language in subsection (D)(2) of R.C. 3319.31, the pertinent portion stating: "The
decision of the board [to continue revocation or denial of a license or reinstate it] shall be

based
on grousids for revoking, denying, suspending, or limiting a license adopted by rule

uncler division (G) of this section
and in accordance with the evidentialy standards the

board employs for all other licensure hearings." Support is also found inR.e Conduct
3319.313(A)(1), entitled "Unprofessional Conduct." Subsection (A)( ) s

unbecoming to the teaching profession'
shall be as described in rules adopted by the state

board of education." Finally, R.C. 3301.07(N) generally infuses broad rule-making
authority in the Board, stating: "The State Board may adopt rules necessary for carrying

out any futtction imposed on it by law[.]"
(All ernphasis added.)
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indicates a legislative anticipation that the Board would create rules in furtherance of the

covered by subsection (B), i.e., punitive action that refuses, limits,
very subject-matter

suspends, or revokes a teaching license based upon specified misconduct, canviction of

certain offenses, or both. Ohio Adm.Code 3301-73-22 distributes in measured degrees

the sanctions for which punitive authority is explicitly provided in R.C. 3319.31(B). It

tailois those sanctions from less severe to most severe: from denying, suspending or

eriod, with conditions before reapplication, to
revoking a license for a temporary p

revoking or denying a license permanently. Ohio Adm.Code 3301-73-22 merely takes

and defines
statutory sanctions "may refuse'" and "may revoke" fines their scope for the

Board's use on a ease-by-case basis, as befits the exereise of discretion.
PoiSnon, supra.

Here Ohio Adin.Code 3301-73-22 (A)(2)(b) allows the Board to impose perrnanent

ineligibility after revoking an existing teaching license, while Ohio Adm.Code 3301-73-

22 (A)(3)(b) aliows it to order pertnanent ineligibility after denying an applieation for

one. This latter outcome applies to Haynam 5

nevertheless maintains that tne Board °^lacks, a clear grant of

{¶ 53} Haynam render an individuai

authority to use its discretionarY powers under R.C. 3319.31(B) to

permanently ineligible to secure an educator's license." Although the trial court found

ment, Haynam simply dismisses
R.C. 3319.31(G) dispositive in rejecting the sarne argu

does not use the terms "denial" or "deny;" we construe
SAlthough R.C. 3319.31(B) licant" to be substantially1 cantto an app

the statutory phrase "may a efuse to issue a license

equivalent to "IDay deny" a license to an app
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this section. He initially argues that Adin.Code 3301-73-22 is invalid because the word

"permanent" does not modify any of the sanctions in R.C. 3319,31(B), Thus, the General

Assembly did not intend for an "order of permaneiit ineligibility" to be within the Board's

discretionarY authority, aiid Adm.Code 3301-73-22 improperly expands on that authority.

As indicated by Roy, Richter, Guanaon aiid Poignon,
however, that assertion is little

rnore than an untenable semantic gainbit. The degree of a statutorily-authorized sanction

is not restricted by the lack of a inodif}^ing adjective if its ordinary nieaning could allow

for it, whether as a matter of constructlon or as defined by an administrative rule.

{¶ 54} Haynam next argues that Ohio Adm.Code 3301-73-22 is an invalid

extension of administrative power contrary to
D.A.B.E., Inc• v. Toledo Lucas Cty. Bd of

Healtli,
96 Ohio St.3d 250, 2002-Ohio-4172. Based on that ease, he contends that

administrative agencies are prohibited from stepping beyond the regulatory power

explicitly delegated them in an enabling statute. He then urges that Adm.Code 3301-73-

22 improperly enlarges on the Board's i'ule-making authority under R.C. 3319.31(G)• We

A;ctinanish what the health board
do not agree. A careftil reading of D.A.B•E- suu4%^v3 '^ ^•^- a

attempted there under its i'ule-inaking authority from the Board's adoption of Adm.Code

3301-73-22 here.
ourt held that the General Assembly had not

{155} In D.A.B.E., the Supreme C

expressly delegated to local health boards the authority under R.C. 3709.21 to ban

smoking in all enclosed or indoor public areas, such as bars, restaurants and bowling

alleys. Id at ¶ 41. Only the first sentence of that statute was in dispute and the relevant
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portion stated: "[T]he board of health *** may make such orders and regulations as are

necessary * * * for the public health [.)" Id. at 118. The health board claimed this

language gave it unrestricted "plenary power" to adopt regulations covering any public

health matter, a claim the Supreme Court rejected for two reasons.

{¶ 56} The court first reviewed the entirety of R.C. Chapter 3709 and found the

General Asselnbly had enacted no less than seven other sections that "explicitly and in

great detail identified specific areas where local [liealth] boards **" have substantive

regulatory power" over public-liealth issues. Id. at ¶ 23. Reasoning by irnplication, the

court concluded that the legislature could not have intended the language in R.C. 3709.21

to allow regulation-making so broad as to permit a county-wide ban on smoking in

public, for otherwise that power would render these additional provisions "superfluous."

"
Id. at 125, Instead, the court held that R,C. 3709.21 was

a^'ades-enabling statute," not

"a provision granting substantive regulatoiy authority." Id. at ¶ 45. (^inphasis added.)

The purpose of the rule-making grant was to effectuate the board's "authority to issue

health where the
orders and adopt regulations relating to the numerous areazi vi Y^^-•- ---

power to act has been delegated" in specific sections of R.C. Title 37. Id. at 145. It

conferred authority that was "administrative and procedural," but none that would perinit

broad public-policy initiatives. Id. Such initiatives "are legislative in nature" and, under

the Ohio Constitution, are within the exclusive domain of "power delegated to the

General Asseinbly." Id. at ¶ 41.
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{¶ 571 An administrative agency "exceeds its grant of authority when it creates

Lules that reflect a public policy not expressed in the governing statute."
McFee v.

Nursing Care tbfgt, of Ana., Inc.,
126 Ohio St.3d 183, 2010-Ohio-2744, ¶ 25. In adopting

Ohio Adm.Code 3301-73-22, we fail to discern how the Board engaged in a"plenary"

initiative that exceeded the scope of the disciplinary sanctions already authorized in R.C.

3319.3l(B). And certainly, as suggested by D.A•B.E.'s analysis of R.C. Chapter 3709, we

see no other provision in R.C. Chapter 3319 that expressly or itnpliedly prohibits this

administrative rule. See id, at ¶ 23-25.

{¶ 581 Secondarily, the D.A.B.E, court found "no express grant of power" in the

language of R.C. 3709.21 that would allow a health board the "unfettered authority to

promulgate any health regulation deetned necessaty," and specifically one that banned

stnoking in public places. Id. at ¶ 41. The court described the nature of grants of

authority by the General Assetnbly to administrative agencies, quoting from
State ex rel:

A. Bentley & Sons Co. v. Pierce (1917), 96 Ohio St. 44, 47:

{¶ 59) "Such gr•ant of power, by virtue of a statute, naay be eitner express vr

implied,
but the limitation pttt upoii the implied power is that it is only such as may be

reasonably necessary to tnake the express power effective. In short,
the inaplied power' is

only incidental or ancillary to an expr•ess power, and, if tlaere be no express grant, if

follows, as a matter of course, that there can be no implied grant." (Emphasis added.)

D.A.B.E. at 139.
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{¶ 60) Seizing on this quote, Haynam again maintains that R.C. 3319.31 does not

expressly grant the Board rule-making authority to permanently ban licensure in

subsection (B), because "permanent ineligibility" is not specified there, whereas in

subsection (C) he asserts it is.6 The semantic ploy aside, the quoted passage from
Pierce

merely begs the question. That passage is a general stateinent on the distinction between

the express and implied delegations of regulatoty power to administrative agencies (and

the liinitation on the iinplied power) which is not in dispute. D.A.B.E. is inapposite here,

for in R.C. 3319.31(B) "an express power" is conferred on the Board to impose, within its

discretion, one of several sanctions on teaching licenses. Then, in R,C. 3319.31(C3), rule-

tnaking authority is expressly granted to the Board "to carry out" that power. The import

of this express authority is to implement a statute that speaks in direct punitive terins of

6On this point, Haynam simply claims more for the interplay between R.C.
3319.31(B) and (C) than is entailed by their language. First, in subsection (C), neither
"permanent" nor "permanent ineligibility" is used in regard to the sanctions listed there.

Haynam merely infers such permanency from the mandatory word "shall,"

[1VLW
_

1l
:.,.

31
^.....,,:
JtAttul,

„
lg
„ +we, ^„t, .̂..-..-P^ri -̂n (uses the same terms whose scope he disputes (e.g.,

^aauo uwv-- ^- ii31 -

"revoke"). But even assuming the sanctions in subsection (C) are permanent in nature, it
does not follow that prohibiting the Board discretion there indicates a legislative inteut to

restrict its explicit discretion in subsection (B) to nonpermanent revocations or refusals.
That construction would add words of limitation the General Assembly did not.
Cleveiand Mobile Radio Sales, Inc. v. Verizon Wireless,

113 Ohio St.3d 394, 2007-Ohio-

2203, ¶ 12 ("[A] court looks to the language of the statute, giving effect to the words
used. ^** A court is neither to insert words that were not used by the legislature nor to
delete words that were used.") Next, such a craniped view of R.C. 3319.31(B) would
defeat the purpose of giving the Board discretion in the first place. Such discretion wouldd
necessarily include the flexibility to determine a penalty from within a range of severity
for conduct "unbecoming" in subsection (B)(1) or for conviction of any of the offenses in

subsections (B)(2)(a) through (e).

22.



sanctions against licensure. A power is itnpliedly vested in an administrative agency if it

is "incidental" to the express power. Pierce at 47. The peitnanent ineligibility

cotnponents of Ohio Adm.Code 3301-73-22(A)(2)(b) and (A)(3)(b) are merely incidental

to the express authority already conferred in R.C. 3319.31(B) to refuse or revolce teaching

licenses.

{¶ 61) Having been adopted pursuant to R.C. 3319.31(G), Ohio Adm.Code 3301-

73-22 is thus a valid administrative rule. It is not inconsistent with
D.A.B.E:'s preclusion

of legislative-style initiatives by administrative agencies, The Supreme Court, moreover,

has generally treated the grant of rule-making authority to local boards of education quite

broadly. See Ohio Assn. of Pub. School Einp. v. Staj•k Cty. Bd of Edn.
(1992), 63 Ohio

St.3d 300, 304; Princeton City School Dist. Bd: of Edn. v. Oliio State Bd, of Edn.
(1994),

96 Ohio App.3d 558, 564. We find no convincing reason to believe that the State Board's

rule-nlakitig authority under R.C. 3319.31(G) is somehow more constrained.

{¶ 62} Accordingly, the first assignment of error is not well-taken.

{¶ 63) The third assigned error states:

64) "3. The Lucas County Common Pleas Court erred in affirming the decision

of the SBOE declaring Belijamin Haynain pertnanently ineligible to apply for an

educator's license in that its decision was ad hoc, arbitrary, declared without reference to

any standard, and unreasonable."

{¶ 65} In support of this assignment, Haynam makes two argtnnents. He first

maintains that even assuming the Board had authority under R.C. 3319.31(B) to declare a
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person permanently ineligible for a license, its decision here was "ad hoc, arbitrary and

standardless," because no criteria exist for determining whether a person's beliavior

should result in a sanction that is perinanent or temporary. Therefore, he irlsists, this

results in "arbitrary" outcoines: in some cases lifetiine bans, in others licensure is barred

for a specified time. Haynam then argues, somewhat repetitively, that the Board's

decision was also unreasonable because its statutory authority was implemented without

"guidelines or standards in place for exercising that authority."

{¶ 66} We will first address the litany of "ad hoc, arbitrary and standardless." For

this trio, Haynam relies on language from the Supreme Court's decision in
tVorthwestern

Ohio Bldg. & Constr. Ti-ades Council v. Conrad,
92 Ohio St.3d 282. He inaintains that

even if an agency has the statutory authority to act, but the statute leaves the details of

carrying out the legislative program to the agency, Conrad requires both a reasonable

interpretation of that inandate aiid reasonableness in performing the act. As a casual

summary unattached to any facts, that is accurate; yet, a closer reading reveals that

Conrad plainly supports the Board's position.

{¶ 67} Conrad
involved the issue whether, absent express legislative direction, the

Bureau of Workers' Compensation could withdraw proceeds from the state insurance

fund ("SIF") needed to pay the required administrative and performance-incentive fees to

certified managed-care organizations ("MCOs") under the Health Partnership Prograin

("HPP"). The HPP was created by R.C. 4121.44 and 4121.441 and added to the workers'

compensation scheme. Id. at 282-283. Conrad held that when the legislature mandates
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that an agency administer a program, but leaves "gaps" in the statute regarding the details

of administering it, the agency may make rules in order to fill in those gaps. Id. at 289.

This, of course, assumes there is a separate statutory section that plainly gives rule-

making authority to the agency, and the Conrad court easily identified several sections in

R.C. Chapter 4121 where the General Assembly had delegated "broad rule-inaking

authority" to the bureau's administrator. Id. at 286-287.

1168) Like I-Iaynam's narrow reading of R.C. 3319.31(B) and (0) here, the Tenth

Appellate District had held that because R.C. 4121.441(A)(4) did not specifically

mention using the SIF {nonies to pay MCOs under HPP, that use was not legislatively

authorized. The Supreme Court reversed, finding that the General Assembly had vested

express rule-making power in the administrator, "tailored to the specific goals of that

comprehensive [HPPJ prograrn," citing R.C. 4121.441 as that authority. Id. at 287. The

court rejected the Tenth District's const{uction and ruled that the Bureau acted within its

authority in fashioning rules for the day-to-day workings of the mandated HPP program,

M ^•-t_y. th e rticularly Ohio Adm.Code 4123-6-13(B). ("[I]t represents exact, ^..so
nrt.^ nfsn{P_

making contemplated by the enabling language in R.C. 4121.441." Id. at 287.) Although

neither the statute nor Oliio Adm.Code 4123-6-13 identified the SIF proceeds as

permissible source funds, the court found the bureau had reasonably interpreted the

statute in deciding to use those proceeds for HPP-related payinents. Id. at 287-289.

{¶ 69} Conrcrd
and later cases have only accentuated the need for reviewing courts

to weigh the administrative agency's view of the legislative mandate and to "give due
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deference to the agency's reasonable interpretation of the legislative scheme." Id. at 287.

In Maitland v. Ford Motor
Co.,103 Ohio St.3d 463, 2004-Ohio-5717, the court further

developed this point on rule-making authority, stating:

{¶ 70} "[C]ourts, when interpreting statutes, inust give due deference to an

administrative interpretation formulated by an agency which has accumulated substantial

expertise,
and to which the legislature has delegated the responsibility of irnplementing

the legislative command. Therefore, under these circumstances, where Flse legislature

has granted the authority to the.4ttorney General to adopt rules
governing the informal

dispute-resolution mechanisms, we defer to the Attorney General's policy on mileage

setoffs." (Eniphasis added.) Id, at ¶ 26.'

{¶ 71} We have already concluded that under R.C. 3319.31(B) the Board's

discretionary authority extends to deterininations of permanent ineligibility for a teaching

license. Applying Conrad here, we also conclude that the Board reasonably interpreted

the scope of its statutory prerogative by means of Ohio Adm.Code Section 3301-73-22.

However, Haynam's further claiin that the Board failed to estabiish any

standards" for making such determinations flies in the face of Ohio Adm.Code

7The Supreme Court has continued to hold that an agency's interpretation of an

enabling statute is to be reviewed under a deferential standard. See Shell v. Ohio

Yeterinary Med. Lieensing Bd., 105 Ohio St.3d 420, 2005-Ohio-2423, 1134. ("When
interpreting statutes, courts must give due deference to those inteipretations by 'an agency
that has accumulated substantial expertise and to wliich the General Asseinbly has
delegated enforcement responsibility."' (Citations omitted.))
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3301-73-21. His appellate brief ignores this section, insisting instead that the Board "has

promulgated no standard whatsoever and appl[ied] no discernible standard." '

{I 72} Ohio Adm.Code 3301-73-21, entitled "Factors for the state board to

consider under division (B)(1) of section 3319.31," provides eight non-exhaustive factors

for evaluating alleged itistances of "conduct unbecoming." The Attorney General

suggests that Haynam's acts implicated seven of them. This section states:

11731 "(A) The state board of education shall consider, but not be limited to, the

following factors when evaluating conduct unbecoming under division (B)(1) of section

3319.31 of the Revised Code:

11741 "(1) Crimes dr misconduct involving minors;

{¶ 751 "(2) Crimes or misconduct involving school children;

{¶ 761 "(3) Crimes or misconduct involving academic fraud;

{¶ 77) "(4) Making, or causing to make, any false or misleading statement, or

coticealing a inaterial fact in a matter pertaining to facts concerning qualifications for

professional practice and other educational inatters;

{¶ 78} "(5) Crimes or misconduct involving the school community, school funds,

or school equipment/property;

1179) "(6) A plea of guilty to, or finding of guilt, of a conviction, granting of

treatment in lieu of conviction, or a pre-h'ial diversion progratn to any offense in violation

of federal, state, or local laws and/or statutes regarding criminal activity;

{¶ 80} "(7) A violation of the tertns and conditions of a consent agreement; and
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{¶ 81} °(8) Any other crimes or misconduct that negatively reflect upon the

teaching profession."

(182) Given the foregoing, the "ad hoc, arbitrary and standardless" inantra is

unconvincing. In some sense all
ptiiiitive actions by the Board, whether pet•inanent or

teinporary, are ad hoc in nature. The "ad hoc" characterization thus adds nothing to the

analysis. In R.C. 3319.31(B) the General Asseinbly eapressly gi'anted the Board the

discretionary authority to refuse, limit, suspend or revoke teaahing licenses under certain

circumstances. R.C. 3319.31(B)(1) then identifies in general descriptive terms the type

of conduct (or inisconduct) which may prompt such punitive action: "engaging in an

immoral act, incoinpetence, negligence, or conduct unbecoining to the applicant's or

person's position."
The ex•press authority to refuse or revoke a teaching license

necessarily includes the power to determine what acts constitnte "incoinpetence,

•
"negligence," "an immoral act," or "conduct uubecomnxg."

Pierce, 96 Ohio St. at 47.

Indeed, that power would be both ineffectual and its exercise subject to challenge if the

•. ____..,..,,e„+„fhehflvior
Board did not have the power to decide what standards govern its

that allegedly violates R.C. 3319.3 i(B)(1). The authority to adjudicate whether an

educator or applicant has engaged in "conduct unbeeoming" implies the incidental power

to establish the standards by which it evaluates that question. Id.

{¶ 83} The factors set forth in Ohio Adm,Code 3301-73-21(A) suppleinent the

statutory standard and guide assessments of what conduct is "unbecoming."
Poignon,

supra. Subsection (B) thereof contains an additional 14 "initigating and aggravating
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factors" for the Board to consider "in determining a final action under division (B)(1) of

section 3319.31 of the Revised Code." Therefore, in exercising its statutory discretion to

declare Haynam permanently ineligible for a teaching license, the Board did not act in an

"arbitrary and standardless" inanner. As it is for Ohio Adm.Code 3301-73-22, R.C.

3319.31(G) is the source for Ohio Adm.Code 3301-73-21. Both are reasonable

interpretations of the discretionary authority the General Assembly gave the Board in

R.C. 3319.31(B). Cotzrad.

84} Haynain also claims that the same exercise of discretion was "per se

unreasonable." In substance, this claiin is little more than conclusory and duplicates his

arbitrariness contention. He identifies no specific aspect of the hearing or decision

process as unreasonable, other than to complain that the Board lacks "a set of precedent-

establishing cases relating to its exercise of its autliority" and "there are no readily

available prior decisions of [tlie Board] regardiitg its exercise of [the] power to declare an

individual permanently ineligible to apply" for a license. However, if these are indeed

legal predicates before an ageiicy's decision on licensure can be deemed reasoiiable,

Haynam has failed to cite any case, statute or administrative code section that requires

them.

11851 In part, Haynam's unreasonableness objection resembles a pr•oportioiaality

cliallenge to the decision to bar him permanently. Although postured as if his case were

the first instance of perinanent ineligibility, we note that in State ex rel. Kleja v. State

Teachers Retii•ement Bd., 10th Dist. No 08-AP-326, 2009-Ohio-2047, the teacher's
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"certiftcate was permanently revoked aud she was inade
perrnanently ineligible to apply

for any license [from tlie Board] * *
* based on her conviction for impaired driving." Id.

at 1140, (Emphasis added.) In Kellough v. Ohio State Bd. of Edn. 10th Dist. No. 1-0-AP-

419, 2011-Ohio-431, the Tenth Appellate District upheld the Board's decision to

permanently revoke a teacher's license "and
render [hirn]permanently ineligible to apply

for any license issued by the Board."
Id, at ¶ 27-28. (Emphasis added.) Kellough's

unbecoming behavior included inadequately supervising an after-school event during

which one student was injured and nearly died, and then lying to investigators afterward

to cover up or minitnize his role 8

{¶ 86} In rejecting the physician's proportionality argutnent in
Guanzon, the Tenth

Appellate District expressed its disapprobation for his deceit, stating:

{¶ 87} "[T]he nature of the violation in this case justifies, in our view, a severe

sanction. Indeed, the violation involves
deception, fraud, and dislionesty by [Guanzon]

in his dealings with the state licensing authority.
Acts of deception by an applicant in

. , . , r ^_ __. ., T r.,.10^• the

secan•ing a niedical license put the public at a substant ial ras^c o,t na,-1^6.

circumstances, we cannot say that the penalty imposed [permanent revocation] was so

severe as to be out of all proportion to the wrong." (Etnphasis added.) Id. at 497.

gKellough challenged the perinanent revocation of his license, but the Tenth
District noted that an appellate court is prohibited frotn modifying a disciplinary sanction
the Board had statutoiy authority to impose where reliable, probative and substantial

evidence supports it. Id. at 1 57 .
two and three of the syllabus^i

Control Comm.

(1959), 170 Ohio St. 233, paragraphs
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{I 88} The Board of Education is ultimately charged with the administrative

responsibility for monitoring and, as necessary, disciplining educators for behavior that

reflects adversely on their moral fitness to contiiiue in the school environment. For good

reason, the high standards of conduct expected of licensed teachers apply equally to those

seeking admission to the field.' That educators are role-models for students is beyond

question. I-Ience, discernible traits of character matter-probity, for example. Public

policy thus requires that the Board be afforded wide latitude in evaluating who is fit to

enter the profession. Past misconduct naay be prologue. But whether its nature or

duration is sufficiently egregious to warrant a greater or lesser degree of sanction under

R.C. 3319.31(B) is for the Board to deterinine 9

{¶ 89} In this case the record indicates that the hearing officer had serious

reservations about ever allowing Haynain to retui-n to a setting in which parents and

91n Harr•is v. State (Apr. 20, 2000), 8th Dist. No. 76154, the Eighth Appellate
District made this saine point: f,[T}he State Board is under no ohligation to treat all
individuals tlie same. The facis and ci^..u.. Ata•n•ces nf each case must be considered
individually. In each case, the credibility of each applicant inust be independently
weighed, integrity deterinined and rehabilitation judged.

In one case, a hearing ojflcer

rnay decide that a person is capable of rehabilitation based upon the evidence p'esented
and in another instance, the very same officer, upon sinailar facts, rnay conclude that the
eredibility of an applicant is such that a(teaching] certificate should not be given or•

should be revoked." (Emphasis added.) See, also, Crumpler v. State Bd. ofEdn. (1991),

71 Ohio App.3d 526, 529 (held: though no conviction resulted, the, underlying act was
sufficiently severe to justify revoking teaching certificate, "as it involved intemperate and
immoral conduct unbecoming to [tlie teacher's] position."); Stelzer, supra (held:

revocatioii of license justified by unbecoming conduct consisting of teacher's fraudulently
obtaining welfare benefits for five years and her related conviction for receiving stolen

property.)

31.



r

administrators should be able to place their unqualified trust. The Board agreed with that

assessment. Haynam contends nonetheless that because a successor board might

someday find he is both sufficiently rehabilitated and academically qualified to become

licensed, it seives no interest of the state "to foreclose that future opportunity to a future

board." He points to the hearing officer's positive remarks about his ability as a substitute

teacher and his commendable interaction with students and faculty. He suggests this

°deinonstrate[s] an aptitude and capacity for teaching," and his misconduct should not

forever bar pursuing it. It is true the record reflects such favorable evidence. The

officer's report aclcnowledged it in mitigatioii. However, nothing in R.C. 3319.31

requires that behavior flagrant enough to result in felony convictions first be shown to

affect teaching ability or classroom performance before it can be sanctioned.
SteFzer v.

State Bd. ofEdrs.
(1991), 72 Ohio App.3d 529, 532-533. More fundatnentaily, this

suggestion invites us to second-guess the merits of the decision. Having found nothing

arbitrary or standardless in how it was reached, we are prohibited from substituting our

judginent for that of the Board's. Keldough, supra, at 715 7.

{¶ 90} Accordingly, the third assigmnent of error is not well-taken.

{¶ 91} The second assignment of error states:

{¶ 92} "2. The Lucas County Common Pleas Court erred in affirming the decision

of the SBOE declaring Benjamin Haynam permanently ineligible to apply for an

educator's license in that the SBOB lacks authority under the Ohio Constitution to limit

the exercise of discretionary autliority by future State Boards of Education."
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{¶ 93} Under this assignment, Haynam discounts the Board's ability to impose

permanent ineligibility based on a general constitutional theory usually applied to a

legislature's passage of a statute that purports, in some substantive respect, to "bind"

future members of that body. Haynam insists this doctrine also applies to the Board, for

it is but "a crexture of the General Assembly" and has only "such power as the legislature

itself has." He points to no specific provision of the Ohio Constitution and offers no

Ohio cases to support the doctrine's use here, framing the matter as one of first

impi'ession.10 The trial court rejected this arguinent by adopting the distination urged by

the Attorney General that the Board is "an administr•ative agency, not a legislature."

Although that is technically accurate, the more fundamental response is that the "binding"

concept is contextually disanalogous to what administrative agencies do.

{¶ 941 As argued in this assigmnent, the concept is ripped fi•om its unique mooring

in cases that address the tension between the legis1ature's plenary power to legislate on

IlaPrm_timited." this signals a
lOHe also suggests that because Board mGmum M -

legislative intent that the current Board, in taking discretionary action against teaching
licenses under R.C. 3319.31(B), cannot "tie the haiids of a future Board" by iinposing
penalties that are permanent. Despite its meinbers being subject to term-limits, we see no
significance in this fact on the Board's licensure decisions. Haynatn does not suggest the
converse is true: i.e., that because of terin-limits the Board has no statutory authority

to

issue
a perinanent teaching license that i•emains valid throughout an educator's career,

despite changes in its composition over that same titne. In other words, a particular
license issued by one Board is not adversely affected by later changes in inembership. It
is tlius difficult to understand how the Board's authority to deny or revoke a license
permanently is legislatively intended to be affected by such changes, whether caused by
term-limits or through normal attrition (e.g., dcath or disability).
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any matter which the constitution does not preclude and the prohibition
against

destroying vested rights or impairing the obligation of eontracts. Indeed, in the lead case

Haynam cites, United States v. Wznstar
(1996), 518 U.S. 839, the binding concept is

identified in its historic context as an integral tenet of the "unmistaicability doctritte," a

traditional defense eniployed by the government in public contract suits. See id. at 858-

860. Both developed out of early contract clause cases ehallenging legislation that

putported to alter the governtnent's obligation in such contracts. The binding concept is

inextricabiy linlced to the "untnistakability" defense as a rule of contract construction

which disfavors alleged surrenders of sovereign authority. Id. at 859-860.

{¶ 95) Haynam also cites
State ex rel. Stenberg v, Moore

(1996), 249 Neb. 589.

There, the Nebraska Supreme Court addressed an attetnpt to "bind a successor

legislature" by means of a statute that required any subsequent legislation likely to

increase the state's prison population to include operating-cost estimates and to make

appropriations to eover those costs. To enforce this, the legislature inserted a provision

;:t.,.,.++}.a nncY

declaring "null and void" any prison legislation passed after i993 wl«•VUV 1-- -°°-

estimates and separate appropriations. The
Stenberg court struck down the statute on the

ground that the "null and void" provision was an attempt at "irrepealable legislation,"

thereby violating the general rule against impeding the constitutional discretion of a later

legislature to revise or repeal a law passed by an earlier body. Id. at 595.

{¶ 96) The proffered analogy to the legislative cases might perhaps be more

accurate if the Board had actually attempted sotnething like the Nebraska legislature in
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Stenberg.
Had the Board here issued some extreme edict pLU'porting to divest future

boards of education of authority over educator licenses under R.C. 3319.22 et seq., then a

Stenberg
analogy might have persuasive traction. In that instance the Board would be

striking at its essential irastitzttional authority over licensure for wl►ieh it was

established.

{¶ 97} Thougli not cited by either party, the Ohio Supretne Court has spoken on

the binding concept before in Bd. of Trrastees v. Boyce,
127 Ohio St.3 d 511, 2010-Ohio-

6207. Boyce
involved a declaratory judgment action challenging a 2008 statute that

allegedly destroyed an irrevoeable trust and the contractual obligations arising from it. A

statute passed in 2000 had established, in part, a $235 million trust fund containing

monies paid from a settletnent agreeinent with tobacco manufactur'ers. Under this statute

a state foundation was created as the trustee of the fund. Various anti-tobacco plaintiffs

sued after the 2008 statute abolished the foundation. The
Boyce court rejected both the

trust and contract claims, finding that the fund was not a trust and no contract had been

__a ra e+ a ^S_29 in discussing the
formed when the foundation and the iiund were crcu«u• =u, at n° -- -

2008 statute and the General Assembly's power to legislate, the court stated:

{¶ 98} "Aithougli the General Asseinbly's plenary legislative power is expansive,

it is not all-inclusive. It does not include the ability to bind future General Asseinblies.

'No gen.eral assembly can guarantee the continuity of its legislation or tie the hands of its

successors.' * *"'[Njo General Asseinbly has power to render its enactment irrevocable

and unrepealable by a future General Assembly. No General Asseinbly can guarantee the
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span of life of its legislation beyond the period of its biennium. The power and

responsibility of legislation is always upon the existing General Assetnbly. One General

Assembly may not lay its mandate upon a future one. Only the Constitution can do that.

The power of a subsequent General Assembly either to acquiesce or to repeal is always

existent."' (Citations omitted.) ld, at ¶ 16.

(I 99} Winstar, Stenberg and Boyce
only underscore the fact that the restriction

against "binding" future assemblies draws its scle relevance from the inherent

institutional power to make, change or repeal statutes-typically as exercised in the face

of alleged coinmitments in public contracts.
Wiiastar; Boyce. That power is both plenary

and sui generis to the legislature. The binding restriction exists to protect the continuity

of the power to legislate froin self-disablement, despite periodic rotations in legislative

office, Boyce
at ¶ 10-11. Beyond that constitutional context it has no application and

cannot be forcibly transmuted into the decisions of administrative agencies acting in

matters of occupational licensure.
A ,i.ac nn

{¶ 1001 The Board does not have plenaiy law-maxing power ar,u ....^ ---t

undertaking a legislative fiinction when it ordered Haynam to be permaneutly ineligible

for a license. Wliat power it has is regulatoiy and delegated by statute. The Board's

authority over educational licensure is exercised interstitially, and the process of

sanctioning educators and applicants is individuated. Certainly nothing in the decision

here forecloses a future Board from adopting a new or amended rule that allows for
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reapplication under certain conditions in previous cases where permanent revocation or

permanent ineligibility was ordered.

(1101) Accordingly, the second assignment of error is not well-taken.

(11021 On consideration whereof, the judgment of the Lucas County Court of

Common Pleas is affirined. Appellant is ordered to pay the costs af this appeal pursuant

to App.R. 24.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See,

also, 6tii Dist,Loc.App.R. 4.

Q k4 tk 1".,^-
Peter M Ilandworlr. J.

Thomas J . Osowik. P.J.

Stephen A )arbrouah, J.
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Coui-t of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.uslrod/newpdf/?source=6.
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