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STATEMENT OF FACTS AND STATEMENT OF THE CASE

Plaintiff-Appellant-Cross-Appellee Beth Miller nka Knece (hereinafter referred to

as "Appellant") and Defendant-Appellee-Cross-Appellant Norman Millerl (hereinafter

referred to as "Appel]ee") were married on April 28, 1990. One child was born as issue

of said marriage, namely, Marci Miller, boin September 9, 1990. On September 29, 2004

Appellant filed a complaint for divorce against Appellee, and Appellee filed an answer

and counterclaim. A final hearing was never set in that case. The trial court docket

shows the case was set for a settlement conference on December 21, 2004. On December

27, 2004, a very interlineated and hurriedly scribbled Memorandum of Agreement was

filed with the Delaware County Clerk of Court.Z The body of the document is typed but

it also contains handwritten interlineations initialed by the parties. The document is

signed by the parties and the counsel for the parties. The document contains a signature

line for the trial court judge assigned to the case. The signature line shows a signature

purporting to be that of the trial court judge with the initials of the magistrate. A Shared

Parenting Plan and a guidelines worksheet were also docketed on December 27, 2004.

That document also contains the salne signature. Tlic paitie5 havc stipu]atc that tiie

Magistrate signed the Judge's name to all of these documents. Transcript 7-27-09 p. 15.

Almost a year later on October 14, 2005 the magistrate acting as the trial court

determined that the parties never filed a final decree of divorce and the magistrate acting

as the trial court sua sponte adopted and incorporated the Memorandum of Agreement

into a Judgment Entry Decree of Divorce (hereinafter "Judgment Entry") 3 The parties

1 Throughout this Brief, Appellant will refer to Norman Miller as Appellee.
2 App. Ex. 1 Memorandum of Agreement [which was converted by "unknown persons" to]Agreed

Judgment Entry (Decree of Divorce) 12-27-04.
' App. Ex. 2. Judgment Entry Decree of Divorce 10-14-05.
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never waived notice of final hearing, never waived the 14 day objection period pursuant

to Civ. R. 53, and never submitted an actual Decree of Divorce.

Appellant reopened the case on January 21, 2009 by filing a 60(B) motion for

relief from the Judgment Entry. 4 The 60(B) motion was set for trial on April 14, 2009.5

Appellee filed a Motion to Show Cause claiming that Appellant was in contempt of the

Judgment Entry on April 7, 2009. On April 10, 2009, Appellant then filed a motion to

stay the 60(B) motion6 and a motion to vacate the Judgment Entry and to strike the

Memorandum of Agreement7 because, among other reasons, the Judge did not personally

sign the Judgment Entry filed on October 14, 2005. Judge Krueger's name was applied

to the Judgment Entry and initialed by the then Magistrate Sefcovic. The parties

stipulated that the Memorandum of Agreement and the Shared parenting Decree filed on

December 27, 2004 and the Court's sua sponte Judgment Entry filed on October 14, 2005

were signed with Judge Krueger's name being written by Magistrate Sefcovic.

Transcript 7-27-09 p. 15.

Furthermore, Appellant contended in her motion to vacate the Judgment Entry

and to strike the Memorandum of Agreement that the iviemorandum of Agreement was

altered and changed into a different document, an "Agreed Judgment Entry (Decree of

Divorce)". Appellant's counsel noticed that while there is a docket entry for the

' Motion of Plaintiff Beth E. Miller (NKA Knece) for Relief from Judgment Entry-Decree of
Divorce Filed October 14, 2005, Pursuant to Rule 60(B), to Vacate the Incorporation of the
Parties' Memorandum of Agreement, and to Vacate the Terms of the Memorandum of Agreement
1-21-09.
5 Magistrate's Order 1-26-09.
6 Motion of Plaintiff Beth E. Miller (nka Knece) to Stay the Civ. R. 60(B) Motion Pending for
Cause Shown Herein 4-10-09.
7 App. Ex. 3. Motion of Plaintiff Beth E Miller (Nka Knece) to Vacate the Judgment Entry
Decree of Divorce and to Strike the Agreed Judgment Entry (Decree of Divorce) for Cause
Shown Herein 4-10-09.
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Memorandum of Agreement, it no longer exists in the court file, because it was altered to

purport to be the parties' Agreed Judgment Entry Decree of Divorce. However, the

purported Agreed Judgment Entry Decree of Divorce was never filed and docketed,

because it was in fact the already filed Memorandum of Agreement, modified many

months after the fact so as to appear to be a different document.

This matter came on for a hearing on April 14, 2009 and the new Magistrate

(Magistrate Sefcovic had since left) indicated that Appellant's Motion to Stay the 60(B)

motion would be overruled.8 Appellant subsequently withdrew her 60(B) motion.9 The

Magistrate ruled that Appellant's Motion to Stay was rendered moot by the withdrawal of

her 60(B) motion.10 The Magistrate set a new trial date for July 27, 2009.11

On July 20, 2009 Appellee filed a memorandum contra to Appellant's motion to vacate

filed April 10, 2009. On July 20, 2009 Judge Krueger was served with a subpoena to

appear as a witness in the trial set for this matter. On July 27, 2009 Judge Krueger filed a

Motion to Quash the subpoena with an attached signed and notarized affidavit.12 He also

submitted an affidavit with the following statements:

L<fi * *

"[The magistrate] was duly appointed as Magistrate to conduct all Domestic Relations
proceedings;
"As Domestic Relations' Magistrate, she was given authority only to sign my name to all
judgment entries that were agreed to and approved by the parties;
"The undersigned has no knowledge of the proceedings in the above-captioned case
and has no knowledge of how or why a document was changed after filing." (emphasis
added).13

8 Magistrate's Order 4-15-09.
9 Magistrate's Order 4-15-09.
10 Magistrate's Order 4-15-09.
11 Magistrate's Order 4-15-09.
" App. Ex. 4. Motion to Quash Subpoena Pursuant to Civil Rule 45 and Affidavit 7-27-09.
13 Affidavit of Judge Krueger filed 7-27-09.
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The trial in this matter occurred on July 27, 2009 pursuant to Appellee's motion

filed on April 7, 2009, Appellant's motion filed on April 10, 2009 and Judge Krueger's

motion filed on July 27, 2009. On January 26, 2010, the Magistrate rendered a decision

regarding the aforementioned motions.14 The Magistrate dismissed Appellee's motion,

denied Appellant's motion and granted Judge Krueger's motion.15 The Magistrate further

held that the Judgment Entry signed by the magistrate was enforceable. Appellant filed

objections to the magistrate's decision. A Judgment Entry approving the magistrate's

decision was rendered by Judge Krueger - who had testified by affidavit in the case --

and filed on August 19, 2010.16 Appellant timely appealed to the Fifth District Court of

Appeals, 10 CAF 09 0074. On May 25, 2011 the Fifth District Court of Appeals reversed

and remanded the Delaware County Common Pleas Court, 2011-Ohio-2649".

On June 7, 2011 the trial court filed a Judgment Entry18 signed by Judge Krueger

on 6-2-11 and file-stamped 6-7-11, which purports to "substitute his original signature"

on both an October 14, 2005 "Final Judgment of Divorce", and the parties' July 31, 2007

post-decree "Judgment Entry".

i•_ ^ r _nc nn^nAppeiiee Norman iviiiier uieu i anuary / 0, wrv.

Appellant contends that the divorce action abated upon the death of Norman Miller.

Appellant timely appealed to both the Fifth District Court of Appeals and this Court

regarding the issue of the abatement of the divorce case upon the death of Norman Miller.

Appellee by substitute Rebecca Miller filed an appeal regarding the Fifth District's

14 App. Ex. 5. Magistrates Decision 1-26-10
15 App. Ex. 5. Magistrates Decision 1-26-10
16 App. Ex. 6. Judgment Entry Approving the Magistrate's Decision on January 26, 2010
Overruling Plaintiffls Objections 8-19-10.
"App. Ex. 7 opinion Miller v Miller, 201 1-Ohio-2649.
18 App. Ex. 8 Judgment Entry 6-7-11.

9



Opinion. This Honorable Court accepted the Appellee's second proposition of law for

review.

ARGUMENT CONTRA

APPELLEE/CROSS-APPELLANT'S PROPOSITION OF LAW NO. 2:
If the trial court fails to comply with the signature reauirement of Civ.R. 58(A) by
failing to personally sign the iudement entry, the resultine iudement is voidable, not
void, and may be attacked only throueh a direct appeal. A partv is estopped from
collaterally attacking the validity of the judgment (State ex rel. Lesher v Kainrad,
65 Ohio St.2d 68, 417 N.E.2d 1382 (1981) followed and extended).

Originally at issue in this case was the parties' October 14, 2005 Judgment Entry

Decree of Divorce, which Appellant sought to vacate for lack of the judge's signature.

Miller v. Miller, 201 1-Ohio-2649. The trial court judge attested that the magistrate was

given authority to sign the judge's name to all judgment entries that were agreed to and

approved by the parties. The underlying December 27, 2004 Memorandum of Agreement

giving rise to the October 14, 2005 Judgment Entry Decree of Divorce was an agreed

entry, signed by the parties and their counsel. On October 14, 2005, the trial court filed a

sua sponte Decree of Divorce. A review of that entry shows that the magistrate signed

the judge's name to the document ana initialed the signature with her initiais.

For a judgment to be final and appealable, however, it must satisfy not only the

requirements of R.C. 2505.02, and if applicable, Civ. R. 54(B), but also Civ.R. 58. Civ.R.

58(A) states,

{¶31 }"Subject to the provisions of Rule 54(B), upon a general verdict of a jury, upon a
decision announced, * * *, the court shall promptly cause the judgment to be
prepared and, the court having signed it, the clerk shall thereupon enter it upon the
journal. A judgment is effective only when entered by the clerk upon the journal."
(Emphasis added.) Miller 2011-Ohio-2649

The Fifth Appellate District in Miller v. Miller, 2011-Ohio-2649, 10 CAF 09 0074,
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correctly ruled that the October 14, 2005 entry does not comply with Civ. Rule 58.

"Where a matter is referred to a magistrate, the magistrate and the trial court must
conduct the proceedings in conformity with the powers and procedures conferred by
Civ.R. 53. 'Magistrates are neither constitutional nor statutory courts. Magistrates and
their powers are wholly creatures of rales of practice and procedure promulgated by the
Supreme Court."' Yantek v. Coach Builders Limited, Inc., Hamilton
App. No. C-060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkowski, Montgomery
App.No. 18620, 2001-Ohio-1498, citing Sec. 5(B), Art. IV, Ohio Constitution." Miller at
if33.

A trial judge cannot "authorize" a magistrate, clerk, secretary or anyone else to

sign a final judgment entry. A trial judge cannot delegate that act. To do so would

violate Article IV of the Ohio Constitution, as a magistrate is not "the court."

Under Civil Rule 1(A) the Ohio Supreme Court has made the Civil Rules of

Procedure including Rule 58, binding on this Court. Further, Civ. R. 75(A) specifically

makes the Civil Rules, with exceptions as noted therein, applicable to actions in the

Domestic Relations Court. The signature mandate of Rule 58 is not listed as an

exception. See Civ. R. 75, passim.

Under the Rules of Superintendence for the Courts of Ohio, specifically Rule 5,

the Ohio Supreme Court has given its grace to the adoption of local rules by the State

Courts. But it has also restricted that grace in that "... Local rules of practice shall not

be inconsistent with rules promulgated by the Supreme Court." See Sup. R. 5(A).

Accordingly, the trial Court could not and cannot adopt a rule that contravenes the

signature requirement of Civ. R. 58(A).

There are numerous questions about the purported final entry in this matter, and it

is incorrect of Appellee to state that the then parties had come to a full agreement. On

December 27 2004 a very interlineated and hurriedly scribbled "Memorandum of

Agreement" was filed with the Clerk of the Delaware Court. Almost a year later on

11



October 14, 2005 the Magistrate determined that the parties had never filed a final decree

of divorce and sua sponte, by separate "Judgment Entry, " adopted and incorporated the

"Memorandum of Agreement" as a "Judgment Entry Decree of Divorce", and someone -

perhaps the magistrate, erased the words "Memorandum of Agreement" on the original

document in the court file.19 The parties themselves never subniitted an actual decree of

divorce. At the 7-27-09 hearing on Appellant-Cross-Appellee's Motion to Vacate the

Judgment Entry, the parties stipulated that the "Memorandum of Agreement" and the

"Shared Parenting Decree" filed on December 27, 2004 and the "Court's" sua sponte

"Judgment Entry" filed on October 14, 2005 were signed with Judge Krueger's name

being written by the Magistrate. On 7-20-09 Appellant served a subpoena on Judge

Krueger to testify in the matter. Rather than appear, the Judge filed an affidavit on 7-27-

09 which stated in pertinent part, that "The undersigned has no knowledge of the

proceedings in the above captioned case and has no knowledge as to how or why a

document was changed after filing." Therefore Judge Krueger never reviewed any of the

"Judgment Entries" to which the Magistrate applied his name.

A Final Decree of Divorce, would ordinarily be a judgment because it terminates

the case or controversy the parties have submitted to the trial court for resolution. Harkai

v. Scherba Industries, Inc. (2000), 136 Ohio App.3d 211, 736 N.E.2d 101; Aguirre v.

Sandoval, Stark App. No. 2010CA00001, 2010-Ohio-6006.

Judgments that determine the merits of the case and make an end to it are

generally final, appealable orders. Harkai, supra. There is no differentiation between an

"agreed judgmeni" and "judgment" for purposes of finality. Appellate courts are given

19 There is a docket entry in 04 DRA 09 434 for the "Memorandum of Agreement" on
December 27, 2004, but no document with that name now appears in the file for that date.
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the jurisdiction to review the final orders or judgments of lower courts within their

appellate districts. Section 3(B)(2), Article IV, Ohio Constitution. For a judgment to be

final and appealable, however, it must satisfy not only the requirements of R.C. 2505.02,

and if applicable, Civ. R. 54(B), but also Civ.R. 58. Civ.R. 58(A) states,

"Subject to the provisions of Rule 54(B), upon a general verdict of a jury,
upon a decision announced, ***, the court shall promptly cause the judgment to be
prepared and, the court having signed it, the clerk shall thereupon enter it upon the
journal. Ajudgment is effective only when entered by the clerk upon the journal."
(Emphasis added.)

Civ.R. 53 does not pennit magistrates to enter judgments. This is the

function of the judge, not the magistrate. Brown v. Cummins (1997), 120 Ohio App.3d

554, 555, 698 N.E.2d 501; In re KK., Summit App. No. 22352, 2005-Ohio-3112, at ¶17;

Harkai v. Scherba Industries, Inc. (2000), 136 Ohio App.3d 211, 217-218, 736 N.E.2d

101; Kidd v. Higgins (Mar. 29, 1996), Lake App. No. 95-L-112.

"...there can be no judgment unless and until it is signed by the court, that is
by the judge personally. The affixing of the judge's name by some unknown person who
then initials the `signature' cannot meet the requirement by Civ.R. 58 that the court sign
the judgment." Peters v. Arbaugh, (1976), 50 Ohio App.2d 30, 361 N.E.2d 531,
concurrence. (emphasis added).

Brackmann Communications, Inc. v. Kitter (1987), 38 Ohio App3d 107, 109, 526

N.E.2d 823, stands for the proposition that there are "clear requirements for formal final

journal entry or order for appeal purposes." The court in Brackmann held that,

In all civil cases appealed to this court, therefore, a formal final journal entry
or order must be prepared which contains the following: 1. the case caption
and number; 2. a designation as a decision or judgment entry or both; 3. a
clear pronouncement of the court's judgment and its rationale if the entry is
combined with a decision or opinion; 4. the judge's signature; 5. a time
stamp indicating the filing of the judgment with the clerk for journalization;
and, 6. where applicable, a Civ. R. 54(B) determination and Civ. R. 54(B)
language... the Ohio Rules of Civil Procedure, including Civ.R. 58, must
be followed and obeyed where they are applicable." 38 Ohio App.3d 107,
109, 526 N.E.2d 823.
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Judgments that are not properly joumalized do not become ` journalized with

time," if not promptly appealed.

State ex rel. Engelhart v. Russo, 2011 -Ohio-241 0 at ¶ 25 reiterated that

"It is axiomatic that a court speaks only through its journal and a judgment entry
is effective only when it has been journalized. San Filipo v. San Filipo (1991), 81 Ohio
App.3d 111, 610 N.E.2d 493; State v. Ellington (1987), 36 Ohio App.3d 76, 521 N.E.2d
504. Journalization of a judgment entry requires that: (1) the judgment is reduced to
writing; (2) signed by a judge; and (3) filed with the clerk so that it may become a part
of the permanent record of the court. Id. at 78." (emphasis added)

All of these cases emphasize the role of the judge as "the Court," more clearly stated
here:

"Magistrates are neither constitutional nor statutory courts. Magistrates and their
powers are wholly creatures of rules of practice and procedure promulgated by the
Supreme Court. " Yantek v. Coach Builders Limited, Inc., Hamilton App. No. C-
060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkowski, Montgomery App.No.
18620, 2001-Ohio-1498, citing Sec. 5(B), Art. IV, Ohio Constitution.

In the instant case the trial Court did not have the power to render judgments

without signature - delegating to others, not judges under Article IV, the power to sign

judgments by having a magistrate sign the judge's name on the original judgments.

Ohio Constitution § 4.0i in whom power vested: The judiciai power of tine
state is vested in a supreme court, courts of appeals, courts of common pleas and
divisions thereof, and such other courts inferior to the Supreme Court as may from time
to time be established by law.

Ohio Constitution § 4.04 Common pleas court:
(B) The courts of common pleas and divisions thereof shall have such original
jurisdiction over all justiciable matters and such powers of review of proceedings of
administrative officers and agencies as may be provided by law. (emphasis added)

Ohio Constitution § 4.05 Other powers of the Supreme Court
(B) The Supreme court shall prescribe rules governing practice and procedure in all
courts of the state, which rules shall not abridge, enlarge, or modafy any substantive
right. (emphasis added)

Ohio Constitution § 4.18 Powers and jurisdiction
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The several judges of the Supreme Court, of the common pleas, and of such other courts
as may be created, shall, respectively, have and exercise such power and jurisdiction, at
chambers, or otherwise, as may be directed by law.

There is nothing in the Ohio Constitution that permits a judge to delegate his

duties to a non-judge. A non-judge is not the Court and cannot sign a judgment entry.

Therefore, a purported judgment signed by a non-judge is not signed by the Court. It is a

violation of the Ohio Constitution to hold that an entry signed by a non-Judge

transmogrifies into an entry signed by the Court, if it has not been appealed in 30 days. It

is a violation of the Ohio Constitution to hold that an entry signed by a non-Judge

transmogrifies into a valid entry signed by the Court, 17 months after the death of one of

the parties, when the Judge had never reviewed the matter prior to the death of the party.

And it is a violation of the Ohio Constitution to hold that such an entry is "voidable" - as

Appellee would have it.

Cycle Data Systems Inc. v. University ofDayton Law Student Bar

Association 1979 Ohio App. LEXIS 8569 states:

"Nothing in Chapter 1925, Revised Code, makes any exception to Rule 4, Rules
nf CnnArintPn(lPnra fnr AiTnninir^^l (^nnrF nr tn R111a G2 (lhin Rn1ce f*11 nf ('ivil.. ...i.........w...w......... ...w.....i.w .^..wy ... w .w... .... .^..... ........, i^ ... ......

Procedure. There is nothing in the statute or in the rules which authorizes a
referee to sign a judgment entry. Thus, at this stage of the record and proceedings
there is no final order or judgment entry from which an appeal may be taken.
Accordingly, the appeal must be dismissed without either an affirmance or a
reversal. Id. (emphasis added)

Only Judges are authorized to exercise judicial power by Article IV of the Ohio

State Constitution. If this Court reverses Miller on the issue of whether an "unsigned

entry" must be appealed within 30 days, then that will permit a Judge to "delegate" his

signing duties, provided he isn't caught within 30 days, and so virtually anyone - a

magistrate, a referee, a clerk, a secretary - is a "Judge" with the powers of a Judge,
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including the power to sign a Judgment Entry, if a party does not notice or know that the

entry must be signed by the Court. Overworked and backed-up judges everywhere will

leave it to secretaries, law clerks, bailiffs and staff attorneys to read (one would hope they

at least read) and sign the Judge's name to original judgment entries.

A Judge cannot delegate his signing powers to a magistrate or anyone else to

achieve a final appealable order. Pursuant to Article IV of the Ohio State Constitution,

he cannot do this.

In the case of State ex rel. Lesher v Kainrad, the referee

"did not prepare a report as required by Civ. R. 53(E)(1). Appellant, therefore, was never
given the opportunity to file objections, as is his right under Civ. R. 53(E)(2). Apparently,
on the same day of the hearing, Referee Meal prepared a judgment entry, signed it, and
had Judge Kainrad sign it with the following notation: `The Court upon review finds the
Referee's recommendations fair and equitable and hereby adopts same as an order of this

Court."'
This Court found the decree "voidable" and not "void". But Lesher is different,

because in Lesher, although there is a clear violation of Civ.R.53(E) in the denial of that

Appellant's right to a 14-day objection period - the Court actually SIGNED the judgment

entry, so there was something to appeal. In Miller, not only did the Court NOT SIGN the

judgment entry, but worse, the Magistrate herein pretended that the Couri had signea the

entries, by signing the Judge's name over and over, when in fact, pursuant to the Judge's

own affidavit, the Judge had never reviewed any of the file.

"Magistrates are neither constitutional nor statutory courts.
Magistrates and their powers are wholly creatures of rules of practice and procedure
promulgated by the Supreme Court." Yantek v. Coach Builders Limited, Inc., Hamilton

App. No. C-060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkowski, Montgomery
App.No. 18620, 2001-Ohio-1498, citing Sec. 5(B), Art. IV, Ohio Constitution.

A magistrate cannot sign a final judgment entry. See State v. Waselich, 2005-

Ohio-6449. Magistrates are not constitutional or statutory courts. Kwiatkowski v.

16



Kwiatkowski, 2001-Ohio-1498. The trial court is required to conduct an independent

analysis of the issues considered by the magistrate. Inman v. Inman, 101 Ohio App.3d

115, 117, 118 655 N.E.2d 199 (Ohio App. 2 Dist. 1995). Before the magistrate's

decision becomes effective, the trial court has to review and adopt it. Yantek v. Coach

Builders Ltd., Inc., 2007-Ohio-5126. As such, ". . . a magistrate's decision that has not

been adopted or modified by the trial court is not a fmal order" Yantek v. Coach

Builders Ltd., Inc., 2007-Ohio-5126; See Mahlerwein v. Mahlerwein, 160 Ohio

App.3d 564, 572, 2005-Ohio-1835, 828 N.E.2d 153, at ¶20. See Parma v. Blatnica,

2005-Ohio 194 (magistrate signed judgment entry on the "line demarcated for the

judge's signature". The court held that the judgment entry was not a final appealable

order because it was "merely a decision by the ... magistrate that was never acted

upon by the ... judge."); State v. Brock, 2003-Ohio-3199 - a judgment was signed by

the magistrate. The judge was unable to be present and had the magistrate preside for

the sole purpose of relaying the decision to the parties, however the judge's signature

on the journal entry was omitted. The court held that "[t]he failure of the trial judge to

sign the judgment results in an improperly journaiized judgment of conviction, and

thus there is no conviction at all and no appealable order." The civil rules are clear:

"A magistrate's decision is not effective unless adopted by the court." Civ.R.

53(D)(4)(a). Yantek v. Coach Builders Ltd., Inc., 2007-Ohio-5126.

The Court in Yantek explained:

The majority of Ohio courts of appeal ... have relied upon the requirement that
"[a] magistrate's decision is not effective unless adopted by the court" to
conclude that a magistrate's decision that has not been adopted or modified by
the trial court is not a final order. Civ. R. 53(D)(4)(a); See Mahlerwein v.

Mahlerwein, 160 Ohio App.3d 564, 572, 2005-Ohio-1835, 828 N.E.2d 153, at
¶20; see also, Robinson v. BMV, 8th Dist. No. 88172, 2007-Ohio-1162, at ¶5, and
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Ingledue v. Premier Siding & Roofing, Inc., 5th Dist. No. 2005CAE120088,
2006-Ohio-2698, at ¶11; but, see, Harkai v. Scherba Industries, Inc.. (2000), 136
Ohio App.3d 211, 221, 736 N.E.2d 101; see, also, Champion Contracting &
Constr. Co. Inc. v. Valley Post No. 5563, 9th Dist. No. 03CA0092-M, 2004-
Ohio-3406, at ¶17-18 (because a trial court's action on a magistrate's decision is
not an essential element of a final order or judgment as defined by R.C. 2505.02,
and Civ. R. 54 and 58, an appellate court has jurisdiction to render a decision on
a journal entry in which the trial court has failed to specifically state that it is
adopting or modifying a magistrate's decision). Rather the magistrate's decision
remains an interlocutory order: an interim or temporary order that is "tentative,
informal, or incomplete," that is subject to change or reconsideration upon the
trial court's own motion or that of a party, and that does not determine the action
and prevent a judgment, a magistrate's decision remains interlocutory until the
trial court reviews the decision, adopts or modifies the decision, andenters a
judgment that determines all the claims for relief in the action or determines that
there is no just reason for delay. Cohen v. Beneficial Industrial Loan Corp.
(1949), 337 U.S. 541, 546, 69 S.Ct. 1221; See R.C. 2505.02(B)(1); see, also,
Pitts v. Dept of Transp. (1981), 67 Ohio St.2d 378, 423 N.E.2d 1105, fn. 1; See
Civ. R. 53(D)(4)(e) ("[a] court that adopts, rejects, or modifies a magistrate's
decision shall also enter a judgment or interim order"); see, also, Mahlerwein v.
Mahlerwefn, at ¶20; Ingledue v. Premier Siding & Roofing, Inc., 5th Dist. No.
2005CAE120088, 2006-Ohio-2698, at ¶13. Absent each of these three steps, the
rulings of the magistrate and the verdict of the jury over which the magistrate
presided are not final and appealable orders. See McClain v. McClain, 2nd Dist.
No. 02CA04, 2002-Ohio-4971, at ¶19; Mahlerwein v. Mahlerwein, 160 Ohio
App.3d 564, 572, 2005-Ohio-1835, 828 N.E.2d 153, at ¶20 (4th Dist.); Ingledue
v. Premier Siding & Roofing, Inc., 5th Dist. No. 2005CAE120088, 2006-Ohio-
2698, at ¶13; Cuyahoga Support Enforcement Agency v. Dickerson, 8th Dist. No.
86831, 2006-Ohio-2082, at ¶10. . . . While parties may stipulate to the factual
findings of a magistrate, there is no provision in the civil rules that permits
parties to waive the trial court's obligation to review the magistrate's decision for
errors of law and to adopt or modify the decision. . . . See, e.g., Lesick v.
Medgroup Management, Inc. (Sept. 25, 1998), 1st Dist. Nos. C-970590 and C-
970612, and Cangemi v. Cangemi, 8th Dist. No. 84678, 2005-Ohio-772, at ¶22.
Ohio courts we repeatedly cautioned against rubberstamping-"the practice of
adopting [a magistrate's decision] as a matter of course, especially where [the
magistrate] has presided over an entire trial," and have "reject[ed] any concept
which would suggest that a trial court may in any way abdicate its function as
judge over its own acts. " Hartt v. Munobe, 67 Ohio St.3d 3, 6-7, 1993-Ohio-
177, 615 N.E.2d 617; see, also, Inman v. Inman (1995), 101 Ohio App.3d 115,
119, 655 N.E.2d 199; Haag v. Haag (1983), 9 Ohio App.3d 169, 171-172, 458
N.E.2d 1297.; See Normandy Place Assoc. v. Beyer, 2 Ohio St.3d at 105, 443
N.E.2d 161.Even if it was omitted at the behest of the parties, the failure of the
trial court in this case to perform its ultimate function to review the magistrate's
action in accordance with the civil rules, and to enter a final judgment in
accordance with Civ.R. 54 and 58, rendered the June 23 entry an interlocutory
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order not ready for appellate review. The civil rules are clear: "A magistrate's
decision is not effective unless adopted by the court. "Civ.R. 53(D)(4)(a).

In the present case, the Court sua sponte issued a Judgment Entry, which was

signed with Judge Krueger's name by Magistrate Sefcovic. There is no evidence that the

Judge ever saw the magistrate's decision prior to the signing of his name. There is much

evidence that he did not. The Judge is supposed to conduct an "independent analysis" of

the issues considered by the magistrate. Judges are cautioned against rubberstamping

(adopting) a magistrate's decision as a matter of course instead of conducting their own

independent analysis. See Hartt v. Munobe, 67 Ohio St.3d 3, 6-7, 1993-Ohio-177, 615

N.E.2d 617. The "Judgment Entry" is not an effective order because it was never

adopted by the Court and the magistrate does not have the power to sign a fmal order.

The "Agreed Entry-Decree of Divorce" is equally not an effective order for three reasons:

because it was never adopted by the Court and the magistrate does not have the power to

sign a final order, because it is a fabrication created by the magistrate of a different

document, and because it was never journalized in the docket/journal of the court (only

the original memorandum is docketed).

R.C. 3105.10(A) Judgment. The court of common pleas shall hear any of the causes for
divorce or annulment charged in the complaint and may, upon proof to the satisfaction of
the court, pronounce the marriage contract dissolved and both of the parties released from
their obligations.

The court of common pleas is the judge, not the magistrate. In Crane v.

Teague, 2005-Ohio-5782, the probate magistrates signed numerous documents

designated as "Journal Entry" and "Order" on the judge's signature line. These

documents were not designated as a "Magistrate's Decision" and were never reviewed by

the trial court. The Crane court explains:

19



°' {¶ 31} Before we address the appealability of specific orders, we should note that the
"orders" of the magistrates in this case were ineffective because magistrates do not have
the power to enter orders - at least not of the type that were issued. See Brown v.
Cummins (1997), 120 Ohio App.3d 554, 555, 698 N.E.2d 501 (noting that magistrates do
not have the power to enter orders or judgments). Under Loc. R. 86.1(A) of the Court of
Common Pleas of Montgomery County, Probate Division, probate magistrates have the
powers set forth in Civ. R. 53 and as set forth in any order of reference. Subsection (B) of
Loc. R. 86.1 goes on to refer to magistrates "all matters, including pretrials, pertaining to
guardianships, trusts, adoptions, civil commitments, and name changes." Subsection (B)
also states that the reference includes "all powers of the Court except as restricted by
law."
{¶ 321 One such restriction of law is found in Civ. R. 53. Under Civ. R.
53(C)(3)(a), magistrates have very limited power to enter orders without judicial
approval. Such orders include pre-trial matters like discovery orders and temporary
orders for spousal or child support under Civ. R. 75(N). In these situations, magistrates
may enter an "order." The pretrial order must be identified as a magistrate's order and
must be served on all parties or their attorneys. Civ. R. 53(C)(3)(c). When a pre-trial
order is entered, Civil Rule 53 allows an appeal to the trial court though a motion to set
aside the order. See Civ. R. 53(C)(3)(b).
111331 Magistrates may also make decisions in referred matters. Civ. R. 53(E) outlines
the proper procedures for such situations, including a requirement that the magistrate
prepare, sign, and f le a magistrate's decision. The decision is then to be served by the
clerk on all parties or their attorneys. Civ. R. 53(E)(1) (emphasis added). Parties may
object:to a magistrate's decision within fourteen days, and they may also file a request for
fmdings of fact and conclusions of law under Civ. R. 52. In the latter event, objections
may be filed after the magistrate files the findings of fact and conclusions of law. Civ. R.
53(E)(2) and (3).
{¶ 34} Significantly, Civ. R. 53(E) does not give magistrates the ability to enter orders or

judgments. This is afunction of the judge, not the magistrate. Brown, 120 Ohio App.3d at
555. See, also, In re KK, Summit App. No. 22352, 2005-Ohio-3112, at ¶17 (magistrate
lacks authority to enter judgments), ana Iiarkai v. Scherba industries, Inc. (2"v"v0), 13 0̀
Ohio App.3d 211, 217-218, 736 N.E.2d 101 (Rule 53 allows magistrates to sign and file
decisions, not judgments).
{¶ 351 As we noted, the entries or orders signed by magistrates were not designated either
as "magistrate's orders" or as magistrate's decisions. The magistrates' decisions were
also ineffective to the extent that they contained "orders" rather than findings. For
example, the "Journal Entry Finding Sale Necessary, Ordering Appraisement & Granting
Prayer of Complaint" ordered Crane to sell the real estate belonging to Bige Teague.
However, the magistrate did not have the power to order the sale - or to grant "default
judgment" on the complaint. The magistrate could make findings, but those findings
would be interlocutory and subject to revision by the trial court until such time as the trial
court issued its own judgment.
{¶ 361 Similarly, the "Journal Entry Confirming Sale & Ordering Deed" ordered and
confirmed the sale of the property and ordered distribution of sale proceeds. Again, this
entry, signed by a magistrate, is not a final judgment, because the magistrate did not have
the power to enter judgment. Only the trial court can do that. The remaining entries in

20



the file that are signed by magistrates lack finality for the same reason."

As such the Judgment Entry, the "Agreed Judgment Entry-Decree of Divorce", and

every other entry signed by the Magistrate "as the Judge" are not final appealable orders,

do not transmogrify into final appealable orders after 30 days, and are void.

Appellee/Cross-Appellant argues that the Millers had an agreement. Not really.

Settlement agreements are favored by law. However, it is still up to the court to

determine whether the settlement agreement is contrary to the law. A settlement

agreement is not enforceable if it is procured by fraud, duress, overreaching, or undue

influence. Walther v. Walther (1995), 102 Ohio App. 3d 378, 383. Appellant testified

that she signed the agreement under duress. Transcript 7-27-09 p.48. When asked to

define duress Appellant responded:

"He [in reference to Appellee Norman Miller] was in my house, he
wouldn't leave the premises. My lawyer said there was nothing I could do
to get him out of my property. He was drinking obsessively, he was very
aggressive to me and my daughter, and he threatened my life and my
daughter's. And I don't want him in the house because I was for her and
my safety. And my lawyer said there was nothing I could do to get him
out. So, I'd sign anything to get him out." Tr. 7-27-09 pp.48-9.

"w"nen askea if she reaa me agreement Appeiiant respondea:

"I read it, but I don't really think I understood it because I was under such
duress. I mean, I got - I had to go see a doctor and get on nerve pills
because of this man. And I was scared to death." Tr. 7-27-09 p. 53.

Whether Appellee claims to have relied on the fatally defective documents or not,

this assertion does not tranmogrify magistrate's decisions that pretend to be Judge's

Orders terminating the case, into Judge's Orders that terminated the action.

"Various districts, including our own, have held that a fmal judgment does not exist
where the trial court fails to both adopt the magistrate's decision and enter
judgment stating the relief to be afforded. Hennis v. Hennis, Clark App. No. 2002-CA-
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107, 2003-Ohio-5729, at ¶6; White v. White, Gallia App. No. O1CA12, 2002-Ohio-6304,
at ¶14-15; Mahlerwein v. Mahlerwein, 160 Ohio App.3d 564, 2005-Ohio-1835, 828
N.E.2d 153, at ¶20; Lowe v. Phillips, Montgomery App. No. 20590, 2005-Ohio-2514, at
¶13; and Harkai, 136 Ohio App.3d at 216-18. The reason for this is that orders are not
court orders unless certain formalities are met. Harkai, 136 Ohio App.3d at 217. In
addition, only judges, not magistrates, may terminate claims or actions by entering
judgment. Id. at 218. See, also, Brown, 120 Ohio App.3d at 555." Crane v. Teague, 2005-
Ohio-5782 at ¶ 39. (emphasis added).

There is a tacit acknowledgement by Appellee that this practice of the Judge was

wrong, and even violated the Constitution, but is yet a plea to the Ohio Supreme Court

that for "practical considerations" this Court should overturn the Fifth District in a desire

to avoid the perceived disruptive effects of the Miller holding. While it is appropriate to

give some consideration to the potential issues that may arise regarding the effect of the

Miller ruling on others who have magistrate-signed judge's names on entries and orders,

without judge's review, these potential issues should not dictate the outcome of this case,

particularly given that this case does not involve other people's issues and this court has

not had the benefit of adequate briefing on them. Furthermore, matters of convenience

should not dictate this court's substantive decisions. We cannot conclude that

acknowledgment of the continuing error in practice will result in chaos or that concems

regarding perceived chaos should prevent this Court holding that the actions of the trial

court in this matter were clearly wrong and violated the Ohio Constitution.

Appellee offers State ex. Rel Lesher v. Kainrad (1981), 65 Ohio St.2d 68, 71, 417

N.E.2d 1382 as an example of a court rendering a judgment "voidable," not void, due to

failure to adhere to a Civil Rule. In that particular case, the Civil Rule in question was

Civ. R. 53, not Civ. R. 58, and Appellee admits this plainly. Appellee claims that, despite

this difference, "the Court's reasoning in Lesher applies," and openly ignores the inherent
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difference between the two Civil Rules and how they apply to judgments. In Lesher, all

other rules of the Court were followed except for Civ.R. 53, which required at that time

that the referee overseeing the case must prepare a report, file it with the clerk of court,

and mail copies to the parties so that they would have a 14-day "objection period". In

other words, all of the in-court proceedings occurred as required by law.

The same cannot be said for a failure to comply with Civ. R. 58. If the judge,

alternatively known as "the trial court," was not required to officially sign an order and

therefore render it valid, then legal proceedings could take place in any setting, with any

"decider" of the parties' choice. The only person qualified to apply the law and give

judgment was not present at the adoption of the relevant parties' "Judgment Entry Decree

of Divorce," which constitutes an entirely different problem from a failure to follow

procedure after the decisions were said and done. In Miller, not only was the judge

absent, but the parties themselves never submitted an actual decree of divorce. The

magistrate (or another party), erased the handwritten title of "Memorandum of

Agreement" and incorporated the document into a "Judgment Entry Decree of Divorce,"

which she then signed with Judge Krueger's name. Judge Krueger has testified via

affidavit that he had no knowledge of the case proceedings or the altered document.

Accordingly, the judge's name on the purported entry is completely disconnected from

the will of the judge.

Therefore, State ex rel. Lesher v Kainrad is inapposite to the instant case. A

Magistrate cannot transmogrify into a constitutional or statutory court 30 days after

signing the Judge's name to an Order, as suggested in Appellee/Cross-Appellant's

Proposition of Law No. 2. Pursuant to Article IV of the Ohio State Constitution, a
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Magistrate cannot become the Court.

A Magistrate's Decision or Magistrate's Order may not be used to dispose of the

claims of a party. Civ.R. 53(D)(2)(a)(i), In re Estate ofPersing, 2010-Ohio-2687, at ¶33

and ¶34. In Persing, the domestic relations court never approved the magistrate's order.

"...pursuant to Civ.R. 53(D)(2)(a)(i), such orders do require trial court approval if they

dispose of a party's claims. See, also, Crane v. Teague, 2d Dist. No. 20684, 2005- Ohio-

5782, at ¶32 & 39."

In the instant case, the October 14, 2005 Judgment Entry decree of divorce was no

more, at best, than a "Magistrate's Decision" or "Magistrate's Order", if even that. The

trial court had not and did not independently adjudicate the facts concerning a division of

property, or anything else, until, perhaps, June 7, 2011, if then. Norman Miller was

deceased before the trial court "independently adjudicated the facts". Therefore, the trial

court lost jurisdiction to sign a Decree, or sign a Judgment Entry saying that the Entry

acted as the signature on the decree.

Defendant Norman L. Miller died January 25, 2010. Defendant's counsel did

not file a Suggestion of Death i4 days after the death of Defendant, pursuant to Civii

Rule 25 (E), but waited until 5-3 1 -11. Appellant then filed a motion to vacate the

Judgment entry of July 7, 2011.

On May 26, 2011, the Fifth District Court of Appeals sustained Plaintiff's

contentions that the October 14, 2005 Judgment Entry decree of divorce was not a final

appealable order in that it violated both Civil Rule 58 and Civil Rule 53.

Only a Judge can sign a judgment. See Brown v. Cummins, (1997) 120 Ohio

App.3d 554, 555 et al., Order is void because the "...magistrate has no power to enter
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such orders..." citing Barker v. Barker, (1997) 118 Ohio App.3d 706; See also Peters v.

Arbaugh (1976) 50 Ohio App.2d 30, 36 (Whiteside, J., Concurring Opinion). ("...

[T]here can be no judgment unless and until it is signed by the court, that is by the judge

personally. The affixing of the judge's name by some unknown person who then initials

the "signature" cannot meet the requirement by Civ. R. 58 that the court sign the

judgment."); Harkai v. Scherba Industries, Inc., 136 Ohio App.3d 211, 218-219 (2000)

...only a judge-not a magistrate-may terminate a claim or action by entering judgment.")

In the absence of compliance with the signature element of Civil Rule 58, the supposed

judgment in question is one "... [t]hough possessing the character of potentiality, it lacks

the character of actuality, and hence is without probative force."' Horner v. Toledo Hosp.

(1993), 94 Ohio App.3d 282, 289, quoting Coe v. Erb (1898), 59 Ohio St. 259, 263;

Citing cases (Construing Rule 53); Flores V. Porter, (5`h Dist) 2007-Ohio-481, rubber

stamp not accepted in lieu of Judge's signature, does not comply with Civ. R. 58, Id. at

paragraphs 5-15 (cases cited) (attached).

In the absence of Judge Krueger's personal signature, upon the Judgment Entry

Decree of Divorce as mandated by Civ. R. 58(A) there had never been a final

appealable order. See Brackmann Communications, Inc. v. Ritter (1987), 38 Ohio

App.3d 107, 109 (outlining clear requirements for formal final joumal entry or order for

appeal purposes, including designation as decision or judgment entry or both, judge's

signature, time-stamp, and where applicable, Civ. R. 54(B) determination and Civ. R.

54(B) language).

Another way of looking at this issue is:

To be valid and enforceable, a judgment must be supported by three elements:
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(1) the court must have jurisdiction of the parties;
(2) the court must have jurisdiction of the subject matter; and
(3) the court or tribunal must have the power of authority to render the particular
judgment.

The magistrate did not have the power or authority to render judgment or to

pretend that she was the judge.

Any judgment rendered by a court which lacks jurisdiction, either of the subject

matter of the parties, or lacks inherent power to enter the particular judgment, can

be attacked at antime, either directly or collaterally. Long v. Shorebank Development

Corp., 182 F.3d 548 ( C.A. 7 111. 1999).

Such a judgment is void from its inception, incapable of confirmation or

ratification, and can never have any legal effect.

The passage of time, however great, does not affect the validity of a judgment and

cannot render a void judgment valid. See State ex rel. Smith v. Sixth Judicial Dist. Court,

63 Nev 249, 167 P.2d 648 (ovrld in part on other grounds by Poirier v. Board of Dental

Examiners, 81 Nev 384, 404 P.2d 1); Monroe v. Niven, 221 NC 362, 20 S.E.2d 311.

The limitations inherent in the requirements of due process of law extend to

judicial, as well as political, branches of the government20, so that a judgment may not be

rendered in violation of those constitutional limitations and guaranties?1

A court may not render a judgment which transcends the limits of its

authority, 22 and a judgment is void if it is beyond the powers granted to the court by the

20 As to persons and agencies bound by due process, see 16A AmJur.2d, Consfitutional
Law §§ 742, 821-824.
21 See Hanson v. Denckla, 357 US 235, 2 L.Ed.2d 1283, 78 S.Ct. 1228, reh den 358 US
858, 3 L.Ed.2d 92,79 S.Ct. 10; Ladner v. Siegel, 298 Pa 487,148 A 699,68 ALR 1172

22 See Royal Indem. Co. v. Mayor, etc., of Savannah, 209 Ga 383, 73 S.E.2d 205; Spencer
v. Franks, 173 Md 73,195 A 306, 114 ALR 263; Road Material & Equipment Co. v.
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law of its organization, even where the court has jurisdiction over the parties and the

subject matter. Z3

For these reasons, State ex rel Lesher v. Kainrad is inapplicable to the instant

case. The Millers' divorce decree is void. 24

Moreover, this problem "decree" cannot be corrected with an entry nunc pro tunc

because such an entry can only be issued by "the trial court," to correct judgments made

"by the court." When a judge is absent from either end of this process, the point becomes

inapplicable. Nunc pro tunc entries are designed to correct errors in text, such as

misspellings or inaccuracies when compared with the court record of the judge's oral

decisions. They are not intended as a method of retroactively supplying an omitted

action by the judge who was not part of this process to begin with, or of circumventing

the longer process required to address such a fundamental error. See State v.

Hawk (1992), 81 Ohio App. 3d 296, 300 -- A nunc pro tunc order cannot be used to

supply omitted action, or to indicate what the court might or should have decided, or

!vl
n.^
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_r+
vvw

_.._..
u^b,

n
LL.7nn , lllv
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Howle v. Twin States Express, Inc., 237 NC 667, 75 S.E.2d 732; Fitzsimmons v.
Oklahoma City, 192 Okla 248, 135 P.2d 340; Robertson v. Commonwealth, 181 Va 520,
25 S.E.2d 352, 146 ALR 966; Reburg v. Lang, 239 Wis 381, 1 N.W.2d 759. The courts of
a state may render only such judgments as they are authorized to do under the laws of the
state. Mosely v. Empire Gas & Fuel Co., 313 Mo 225,281 SW 762,45 ALR 1223.
23 See People ex rel. Arkansas Valley Sugar Beet & Irrigated Land Co. v. Burke, 72 Colo
486, 212 P. 837, 30 ALR 1085; People v. Wade, 116 1112d 1, 107 111 Dec 63, 506 N.E.2d
954; Gray v. Clement, 296 Mo 497, 246 SW 940; Ex parte Solberg, 52 ND 518, 203 NW
898; Russell v. Fourth Nat'l Bank (Ohio) 102 Ohio St 248, 131 NE 726; Hough v. Hough

(Okla) 772 P.2d 920; Farmers' Nat'l Bank v. Daggett (Tex Com App) 2 S.W.2d 834;
State v. Turner, 98 Wash.2d 731, 658 P.2d 658; Shopper Advertiser, Inc. v. Wisconsin
Dep't of Revenue, 117 Wis 2d 223, 344 N.W.2d 115.
24 Moreover, for these reasons, the trial Court could not, after the death of Mr. Miller, put
on an order divorcing the parties. The divorce abated upon his death. State ex rel. Litty v.
Leskovyansky (1996), 77 Ohio St.3d 97
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what the trial court intended to decide. Also see State v. Greulich (1988), 66 Ohio App.

3d 22, 25; Webb v. W. Reserve Bond & Share Co. (1926), 115 Ohio St. 247. See also

McKay v. McKay (1985), 24 Ohio App. 3d 74, 75: "The purpose of a nunc pro tunc order

is to have the judgment of the court reflect its true action. The power to enter a

judgment nunc pro tunc is restricted to placing upon the record evidence of judicial

action which has actually been taken. * * * It does not extend beyond the power to

make the journal entry speak the truth * * * It is not made to show what the court

might or should have decided, or intended to decide, but what it actually did decide."

Adopted and followed, State v. Pocius (1995), 104 Ohio App. 3d 18, 21.

Nunc pro tunc entries may only be used to correct action that actually occurred.

State v. Hopkins 2008-Ohio-2611 at par. 13; In re RMAA Real Estate Holdings, LLC,

(Nov. 15 2010 E.D. Va.), Case No. 10-16505-RGM, 2010 BANKR. LEXIS 4102 at *5.

The crucial point here is that obtaining the judge's signature renders an order or

entry final and appealable. Nunc pro tunc entries which add a judge's signature that was

never there to begin with are invalid. The signature "makes the difference between a

document that is a finai appealable order, that can confer subject-iiiatterjurisdictio-1i oiito

a court of appeals, and a document that cannot" State ex rel. Rose v. McGinty, --- Ohio

St.3d ---, 2011-Ohio-761, 52. State v. Baker, 119 Ohio St.3d 197, 2008-Ohio-3330, 893

N.E.2d 163 918.
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CONCLUSION AND REQUEST FOR RELIEF

WHEREFORE Appellant, based upon the foregoing facts and law stated herein,

does respectfully request that this Court dismiss the Appellee/Cross-Appellant's appeal

and hold it for naught. Appellant further prays for such other relief that she may be

entitled to by law and/or equity.

Respectfully submitted,

ELIZ40ETH N. GABA (0063152)
Attordey for Appellant
1231 East Broad Street
Columbus, Ohio 43205
Telephone (614) 586-1586
Facsimile (614) 586-0064
gabalaw@aol.com

CERTIFICATE OF SERVICE

This is to certify that a true and accurate copy of the foregoing document was

served upon Appellee/Cross-Appellant through her Attorneys of record,

DOUGLAS W. WARNOCK (0010795) MATTHEW W. WARNOCK (0082368)
COUNSEL OF RECORD BRICKER & ECKLER LLP
20 East Centrai Avenue 100 South Third Street
Delaware Ohio 43015 Columbus, Ohio 43215
(740) 363-3100 (614) 227-2300
Fax (740) 368-8412 Facsimile (614) 227-2390
office@dwarnocklaw.com mwamock@bricker.com
COUNSEL FOR APPELLEE/CROSS-APPELLANT

via U.S. ordinary mail, postage prepaid, and/or email on this the 30th day of January

2012.

ELIETH N. GABA
Atto ey at Law
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IN THE SUPREME COURT OF OHIO

BETH MILLER
NKA BETH KNECE

)
Case No. 11-1172

Plaintiff-Appellant/Cross-Appellee, )
vs.

NORMAN MILLER
Defendant

)

REBECCA S. NELSON-MILLER
Administrator of the Estate of Norman
Leslie Miller

Appellee/Cross-Appellant

On Appeal and Cross Appeal from
the Delaware
County Court of Appeals,
Fifth Appellate District
Court of Appeals Case No.
10 CAF 09 0074
2011-Ohio-2649
(Trial Court No. 04DR A 09 434)

:z*^**^*^**^^+*^^**^^a^^*+^^***^^**^*****^^*+^^**+^:z^^^*^^****^*^******^^

APPENDIX TO MERIT BRIEF OF
APPELLANT/CROSS-APPELLEE BETH KNECE

ELIZABETH N. GABA (0063152)
1231 East Broad Street
Columbus, Ohio 43205
(614) 586-1586
Facsimile (614) 586-0064
gabalaw@aol.com
COUNSEL FOR PLAINTIFF-APPELLANT/CROSS-APPELLEE

DOUGLAS W. WARNOCK (0010795) MATTHEW W. WARNOCK (0082368)
COUNSEL OF RECORD BRICKER & ECKLER LLP
20 East Central Avenue 100 South Third Street
Delaware Ohio 43015 Columbus, Ohio 43215
(740) 363-3100 (614) 227-2300
Fax (740) 368-8412 Facsimile (614) 227-2390
office@dwarnocklaw.com mwamock@bricker.com
COUNSEL FOR APPELLEE/CROSS-APPELLANT
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IN TM COURT OF COh7MON.P7.,EAS OF DELAwARE COU13Ty, 0HZ0
DIVI^ION-OF DOMESt'[C RELATJONS

BETH F. MILLER

Plaintiff, C Na

-vs-

NORMAN L, IVLLLLEft

Defendant.

se o.04DRA-09-034

Judge Everett U. Krueger

r-
lYXagistrate Lianne L. Sefcovic ^->

A ri^ENTEEN TRY
: (DECREE OF DIVO32CE)

U:) Zj o

4L ^ i

This 21st day of December 2004 this matter came to be heard upon the coiitplaint of the

Plaintiff seeking a divorce from the Defendant. The Court finds that service of the complaint

and summons was made upon the Defendant and that service upon the Defendant of the

complaint and summons wa$ in compliance with the laws of the State of Ohio.

The Court finds that the P3aintifPat the t.itzze of the filing of the complaint for divorce had

been a resident of the State of Ohio and the County of belaware for more than six (6) montbs

inunediately preceding the filing of the eqmplaint for divorce. The Court also finds that the

Pia3ntiff and the Defendant were married on the 28th day of April 1990 and there is one (1) child

bornt issue of this nxarriage, Ma, hnm ga..ra,,,ti,.. o,nnn

The Court further finds that the duration of the panfes' mazriagc was from the 28th day of

April 1990 until the 2181 day of Aocember 2004.

The Court further fmds that upon the evidence adduced tlte Plaintiff and the Defendant

are incompatible aud that incompatibility has not been denied and by reason thercof the Plaintiff

is entitled to a divorce from the Defendant as demanded in his complaint

I

TE,qN$Hr,TIDH OOpE^ EXHIBIT
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lt is therefore, O1.2bEM, ADrUDGEA AND bECREEb that the marriage contract

heretofore existing between the Plaintiff Beth E. Miller and the Defendant Norman L. Tvfillar is

hereby terminated and the Plaintiff and the Defcndant are released $om the
obligations of their

marriage contract.

The Court further ,finds that the Plaintikl' and the Defendant have entered into an

agreemcnt, which forever settles and11resolves all issues of spousal support, division ofproperty,

and all rights ar sing by reason jof their marriage to each other. Tbe Plaintif7' and Defendant in

entering into this agreement have dorie so only after consulting with their respective counsel and

reviewing alt of their rigbts and responsibili6es arising from their marriage, 7'he parties have

each been advised by their respective Counsel regarding their understanding. of the terms of the

agreem.ent, and the Court finds that each of the parties desires the terms of their agreement be

adopted and made the Order of the Court.

The parties have each been advised by their respective CounseI and understand the terms

of the agreement; the agreeipent is a fair division of the assets and liabilities of the parties, and,

therefore, the Court adopts the agreement as the Order of the Court.

The Caurt fmther finds that the Plaintiff and Defendaut have each been advised by their

respective Counsel that they each have the right to have the Court value eash itP,,, ,.e

Whettter that _
Pr4Perty be personal or real propexiy, in order for the Court to arrive at an equal

andfor equitable division of the property acquired by the paities during the duratjon of their

marriage. The Plaintiff and Defendaut having been advised of their right to a vaiuafion of

prnperty and waive their right to have the Court value each and every item of propetty The

Plainllff and Defendant further aeknowledge that the distn'bution of their property as sot forttt in

2



this decree of divorce, while if not'precisely equal, is equitable and in accordance with their

agreement.

The Co ut having reviewed the agreement of the Plaintiff and the Defendant and their

waiver of the valuation ofpropcrty, adopts their agreement as the Order of this Coiut.

The Couct having adopted the agreement of tha parties as the Order of the Court makes

the fotlowing Orders:

1. Real Prooertv

1. The parties' own rea^ property consisting of a house, garage, bam and approximately

30 acres located at 2882 S.R 229, Delaware, Obio 43003 with an appraised fair market value of

approximately $300,000.00. The property is encumbered by a mortgage licn in the approximate

amount of $132,000.00.

2. The parties agree that on tha date of the signing of this decree the prppsr^ sba(L1aa

divided-taitv Wife havA i

a

p
/M VrSr f„ ^ Pr^yk

Y4+

}
/Y"7 SY['U.! ^ hifY!.̂

snrv d '

y'^'W r6r r^.c^pur%^aat te a sm^
dda!! /^`s^ s

an le 1 divi
a!/^{ayA^ ^ r,RYIOff},en4nll..:...^L_'f-_ / J

^^'°+i^`• YYr.
3. The

h^a:^•?l ss

,^ur
tjes shall rsn

diate possession and exalusive control of

)

' wi ^ tv^3a d^s, .N^Ii^

aag

^^a^"^4̀ ^e ^
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s
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se 'ty interest in an amount equal to the Idusband's share of the outstanding bai ce of the

mort ge in Husband's p P^Y until his sbare of e mortgage is paid i full. )~ither p ty shall

lzave the 'ght to pay off the atire sportgage balan e, however, such pay ent sbatl.not ctue

the other nahtv's obligation Sh id i. c ther party pay 0"^ tbe mortgage, thekther party shAbe^It
fiable f thor e ount due for his/hek share ar'the fim tha

continue to ka
\ 41

,^mortgage is patd2p firll and sh

em Akonthly payments, tol^he/ nhrty that has pa} off Yhe^ mortgage,j^qual to the

^oimY he/she was p^ying pno^ the m^Tgage being paid

suc^essfol in cotn't to enfoe

i

t^e ot}ser party's oligations under tlu^provision, the court shall

^ Whave fi111 authority to eaforce e oblsgaaons herem,Vctuding ordering lke sale of either of the

ProParties herein and shall awarrhall costs fo suclt act}q, including the adiard of reasonable

attomey fees to the prevailing party.

Tl. Personai Property and $ousehold Goods and FurntsLzn c

1. Wife shall retain the 2000 Dodge burango. Wife shall retain the Bison 2-Horse

Trailer.

2. 14usband shall retaiti the -2001 Dodge Ram Pick-Up. Husband shall retain the

Corvotte.

3 .
-^^d^

shall
a"6^ t{u5hw^ 54a^t prut ^riS^o^.

f^sbalyd rets n trar.tnr
__^5._ ^^'Ytr m

}^-

7^^T3tsbarrf's ! y uss 0 (ua,en
WVt^q ((usl»A^^S ^il^^rscam

4. Each party 1 retain as their own property, their clothing, jewelry and items of

porsonalty, free and clear of any claim of the other.

5. Though the parties have not conducted an inventory of their personal property, they

have agreed in general as to the value and the division of their personal effects, housebotd goods,

farnislungs and fnrniture, and neither party shall make any claim to any of the items remainmg in

4
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the other's possession or oontrol as of the date of the hnal hearing_ While this division of

Ptoperty may not be exacdy eclual, it is equitable and the parties waive ,fnrther findings with

regard to their property,

,TXT binancfal and Investment Accounts

I. Wife shall retain, free and ciear of any
claim by Husband, all right title and interest in

all cheok(ng accotmts, savings accounts, retirement accounts including TgA acoounts in her

individnal name.

parties.

2. All joint accounts shall be closed and the remaining ftmds, if any, divided between the

2. Husband shall retain,'free and clear of any claim by Wife, all right and interest in all

remaining checldng accoun#s, savings accounts, and retirement accounts including 401K in his

individuat name.

Wife shall pay to Husband S1o,000 within (2.) days
^Y of the signing ^o^f the Fina^^^^

DivorCe Decree. $# ^ wife s^reempA ^/reh psda.Aw^',j ^ swar a'f ¢ro,q^ ^
c ' •

4••i>t^^,Y 4fre/7As a'P 1^lJEC^iwo,^cd cvR S'aob6 ^ .r+.ce,
'` (3 r c

I'1
receivefmore than %`O,OpO.oqa4 the time of Wife's receipt of such inberitance

fr^am her father's A/^
tstate, °

;V• SpOnSal Slibport

NeSther party SfiaI1 pay spousal support to the other party, This provision shaII be non-

modi&able, and the Caurt does not retain subject matter jurisdiction over the matter of spousal

support.

babd (1

5
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V• behts at the 1vIarrin

1. Wife sball assume the Equity Line of Credit and shatI hold Husband liarmiess

thereon,

2. Husband shall be responsible for his credit card(s) in his individual name.

3. Save and except for the debts referred to herein, each party warrants to the other that

no other debts have been incurred by one party on the credit of the other; each party shall be

responstble for debts incurred 4 him or her on or after the signing of this agreement; eacb party

shall hold the other party harnzr4ss fronz any liability thereon. Neither par(y svill henaeforth incur

any obligation or incur any
indebtedness upofn the credit of the other,

VII_^tncme Taxes

The partie5 will lile ^^ 2 e 4 tLQ04 incon7e tax zetnms, and 'C4r
Howev ier, n the event that.T4 s4 as fa ^ tax adj

bezeaRe
ustments nlust

r b b

any such ad,lustment

^. Attornevx'etssnd xoenc^

The parties sball each be responsible for the payment of their separate legal expenses
rncntTed in this action and neither party shall

be responsile for the paymesit of legal ,,..r.e:_
SpoLtse.

iX• Full ilndersfandin Ant# Full Aisci sure,

Both parties waaant they have made full diselosure of all debts or liabilitias incurred

npaa the obligation of the other. .

Both Wife and Iinsband ezpressly certify
that they have entcrcd into this agreement upon

mature consideration and that consent to the execution of this agreement has not been obtained

6

e made for ptyor ye^'
tues incurred while married, the patYies shall share equally AG

LsiTC1,y
r
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by duress, fraud or undue inf}uenre - b

imdersta
YanY person; that this agreernent represents the enf reagreement and nding

of
representatian of fact or i nten ti on

the
parties and is entered ituo without reliance upon anv

b
eithar party eXeept as herein expressly set forth; that the

j1gbts and duties afneither

PWy hereto shall be anlatged nor diminished by reason of fiis or her
acquiesccnce tn any ^

failure of the otller to comply with the tezms of this agreement or
of the assarnption hy eithet, o{ any I by reason

eSPonsibilities duties or e
opon such xpmses not expressly imposed

parties by the terms herein Each of fhe parkes bas fully disclosed to the other aI1
assets, iiabilities and sources of income that be ha,s or she bas.

I2 csse

J xcqpt as provided in this
unto the agiecment, the parties do further release and relinquish cach

other, his or her heirs, executors, adrninistrators and assigns, any and all rights or claims

by way of dower, inheritance and
ea descent or oth

erwise, in and to airy prope^, real or personal,

rnmgs or gains which eitber now owns or maY hereafter acquire including claiu^s to a

distributive share of his or her personal estate
c now owned or hereafter requirad, and all right and

iairns as an heir, dis,ributee, survivoV or next of ldu in and to the estate of tUe other pyity, and

whether now owned or hercaft er acquired, and all other rights and claims of any kind or nature

arising out of said marriage relationship, whether the same wero conferrr

of the State of Ohio ---- -, ""••">^^, oy iaws

any other stale, or the United States, and which are now or which may
hereafter be in effect.

It is farther agreed by the parties that each hereby forever retoases and discharges the
other, his or her

heirs, ececutors, adm,inishators and assigns, from auy and all claims, dernands,

liabilities, causes of action of every kind and desoription, save and except as provfded by the

terms of this agreement, and that neither shall hera,fter have or hold any claims, demands or

7
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causes of action whatsocver r ature against tha other, except the cause of action for dissolution of

rnarriago or divorce and such others as aze specifically provided herein.

Costs paid.

ALL UNTIL FURTHEZt ORl)r, R OF TTnS COURT.

0038
JOHN GONZfi.LES
140 Commerce Park Drive
Westerville, Ohio 43082
AttorneyforPlaindff •

. Heth-E. Miller, Plaintiff

David J. Gord4{6031856)
40 N. Sandusky Street, Suite 300
Delaware, Ohio 43015
Attorney for Defendant

8
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OI370
DOMESTIC RELATIONS DIVISTON

00
BETH E. MIF.LER,

Plaintiff,

Vs. : Case No. 04DR-A-09-434

NORMAN L. M.II.LER, : Judge Everett Krueger

Defendant : Magistrate Lianne Sefcovic

x^*taxx,t+: t*:a^:t k,r^*:txt*r:a**t*:^t+*:tz*ttx*t^,r,r:rx*^t,t^^^

JUDGMENT ENTRY DECREE OF DIVORCE

The Court, sua sponte hereby adopts and incorporates the document filed

December 27, 2004 titled, "Memorandum of Agreement" as an Agreed Judgment Entry

(Decree of Divorce) as a final Joumal Entry, Decree of Divorce.

E ^ KRUE^JUDGE

cc: John M. Gonzales, Ateomey for the Plaintiff 140 Commerce Park Dr., Westerville,
Ohio 43082

David J. Gordon, Attomey for the Defendant, 40 N. Sandusky St., Suite 300,
Delaware, Ohio 43015

Beth E. Miller, 2882 S.R. 229, Delaware, Ohio 43015
Norman L. Miller, GO Cardington Yutaka Tech, 575 W. Main St., Cardington, Ohio

43315

EXHIBIT

0040
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IN TIIE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS

IIETII E. MILLER (NKA KNECE) Case No. 04DRA-04-434

Plaintiff

NOI21ti4AN L. MILLER

Judge Everett H. Krueger

Magistrate David J : avghht^^

i-t =-+ o
zc:^

MOTION OF PLAINTIFF BETH E . MILLER (NKA KNECE) TO VACATt^H W
`JUDGMFNT ENTRY DECREE OF DiVORCE "AND TO STRIKE TIK ,,

"AC:REED JUDGMENT ENTRY (DECREE OF DIt'ORCEI" FOR CALl^ n^
SHOWN HEREIN.

Now comes Plaintiff, by and through undersigned Counsel, and respectfully

moves this Court to vacate and hold for naught the "Judgment Entry Decree of Divorce"

filed in this Court on October 14, 2005 and to strike from the files of this Court the

"Agreed Judgment Entry (Decree of Divorce)" supposedly filed on December 27, 2004

for cause shown.

The "Judgment Entry Decree of Divorce" filed in this case on October 14, 2005

was not signed by Judge Krueger. Judge b'.nteger's name was applied to the Entry, and

initialed by the then Magistrate Sefcovic. As such that document is not a judgment in

accord with Civ. R. 58 and hence, is witliout probative force and furtlter is as a matter of

law - void.

In consideration of the document titled, "Agreed Judgment Entry (Decree of

Divorce)," according to the Docket of this case, that document has never been filed with

this Court, and further also lacks a true signature of eitlier the Magistrate or the Judge.

Furthermore, that document, as will be shown, is an alteration of a docunient previously

filed rendering the filed document spurious. The actual document that was filed due to

eXbpgtd 3
t
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that alteration hence, no longer appears in this Court's file. Accordingly a Document

never filed with this Court was never and is not presently before the Court for its

consideration. Such a document must be stricken from the record.

Plaintiff's evidence, law, and leeal

sustains the cause of this Motion are

Memorandum and attached Exhibits.

argument that supports and unequivocally

more fully articulated in the following

Respectfully submitted,

1
ELI2,^AET$ N. GABA (0063152)
Attorney for Plainiiff
1231 East Broad Street
Columbus, Ohio 43205
Telephone (614) 586-1586
Facsimile (614) 586-0064

MEMORANDUM IN SUPPORT

I.

FACTS UNDERLYING THIS MOTION.

Plaintiff in this case filed an action under Civ. R. 60(B) on January 21, 2009.

Defendant has failed to plead and or answer the causes as set forth in the said motion.

However, the eurrent magistrate in this case, has scheduled the said Motion for an oral

hearing through an Order filed on January 26, 2009. The hearing in that matter is

scheduled for April 14, 2009. Within that Order the Magistrate requested that trial briefs

be filed within seven days prior to trial.

While preparing the trial brief in furtherance of the Civ. R. 60(B) Motion, on or

about April 5, 2009 undersigned counsel noticed for the first time that the presiding

Judge's signature on the "Judgment Entry Decree of Divorce" (filed on October 14,

1 2
1 1 7S
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2005) was followed by a"r" and an initial that can only be discerned as an "L." Upon a

further review of a copy of the complete court file in this matter, it was then discovered

that each and every signature of Judge Krueger was in the same manner, followed by a

"I" and the initial "L." This situation then generated an exhausting and extensive

investigation of this case. In furtherance of that investigation there was obtained,

courtesy of the iniaging feature as contained in the "on-line" docket of this Court, what is

believed to be the true signature of the 1-Tonorabie Judge, Everett Krueger. In comparing

the actual signature of the said Judge with the signature as is contained throughoutthe

Court file of this case when compared to the signature of the then Magistrate Lianne

Sefcovic a reasonable inference was formed. The reasonabie inference goes to the fact

that the initial "L" is that of then Magistrate Lianne Sefcovic. In short, the Magistrate

apparently took the liberty of signing the Honorable Judge Everett Krueger's name to

each and every Order and Judgment rendered in this case, including the Decree of

Divorce. In that vein, undersigned Counsel is unsure if in fact, said Judge has ever even

reviewed this case, much less knew of the Magistrate's apparent actions.

In any event, undersiened Counsel, in furtherance of the mandates of Civ. R. 11,

prior to the formation of this niotion, then searched for authority that would allow the

Magistrate to apply the signature of the Judge to a final "Judgnient Entry Decree of

Divorce." Undersiened Counsel states that through an extensive search, of this atypical

set of facts, the quorum of sparse authority indicates that not onlv is the Decree of

Divorce void, (See Brown v. Cunimins, (1997) 120 Ohio App.3d 554; Barker v. Barker.

(1997) 118 Ohio App.3d 706 ) but also other docuntents in this case come into question.

Speci6cally, througlt the investigation, it has also been determined that the file of this

1 3 IQ 7b
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case, as held by the Clerk of this Court has been tampered with through an alteration of a

docunzent now titled "Agreed Judgment Entry Decree of Divorce" supposedly filed on

December 27, 2004 at 9:59 AM. That alteration goes to the fact that the actual document

filed on said date and time was titled a Memorandum of Agreement. That document too

was signed by not the Judge but rather the Magistrate as evidenced by the "!" and

following initial "L". In any event, the document titled Memorandum of Agreement no

longer exists in the file of this Court. Further, there is absent from the Docket of this

Cottrt any notation that a document titled "Agreed Judgnient Entry (Decree of Divorce)

was ever filed.

II.
RELEVANT PROCEDURAL FACTS.

According to the "on-line" docket of this case there exists an entry dated

November 12, 2004, indicating that there was a "settlement conference" scheduled in this

matter for December 21, 2004. A true copy of said document is attached hereto and

referenced as "plaintiffs Exhibit 1.

Again according to said docket there exists another entry indicating that on

December 27, 2004 there was filed in this Court a document that was titled

"Memorandum ofAgreement." See Plaintiffs Exhibit l.

Also eamered from that docket we are infomted that ten months later on October

14, 2005, there was filed a document labeled "Judgment Entry Decree of Divorce." See

Plaintiff's Exhibit 1. 1

I A judgment must be filed within 30 days See Cleveland v. Trzebuckowski, 85 Oltio St.3d 524, :1-7
(1999)"... it is incumbent upon the part of the judiciary to comply with the mandate of Sup.R. 7. W ithout
official journalization within thirty days, nothing that the trial court did in the case was final and alt orders

could potentially be reversed at any time."

1 ^ 13 7 7
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DOCUMENTS THAT ARE CONTAINED IN AND ABSENT FROM THE COURT
FILE AS HELD BY THE CLERK OF THIS COURT.

When we examine the docket entry of November 11, 2004, it is ambiguous as to

if the "settlement conference" was to be held before the Magistrate or the trial Judge in

this matter. See Plaintiff's Hxhibit I. However, what falls from the Court file is that said

matter was set for a "settlement conference" by Magistrate Lianne L. Santellani Sefcovic

("Magistrate"). Said Magistrate's Order is by this reference Incorporated and attached as

Plaintiff s Exhibit 2.

VJlten we further physically examine the Court file, there is an absence of any

document titled "Memorandutn of Agreement." The said file is readily available to this

Court.

However, what we do find in said file is a document purportedly labeled as

"Agreed Jaidgntent Entry (Decree of Divorce). " A true copy of that document is

incorporated herein by this reference and labeled as Plaintiffs Exhibit 3. Accordino to

said Exhibit it was filed on December 27, 2004 at "9:59 AM." When we examine the

Docket (Plaintiffs Exhibit 1) there is an absence of any filing of any document titled as

such. If the document was presented for filing, as an "Agreed Judgment Entry (Decree of

Divorce), " the Clerk of this Court would no doubt have followed the mandates of this

Court's Local Rule 3.01 and, inter alia, made the appropriate entry in the docket. 2

^ Local Rule 3.01 states: "The Clerk of the Court of Common Pleas of Delaware County, Ohio, shall i""le

and carefully preserve all documents delivered to the Clerk's office in every action or proceeding. The

Clerk promptly shall file all documents in chronological order and make the appropriate entry in the

docket." (Emphasis added).

1 5 14 78
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Absent that entry, the obvious spurious document titled ",4greed Judgment E'ntrw, (Decree

of Dtvorce), " was in fact never filed with this Court.

Regardless, Plaintiff in this matter has in her possession a true copy of the

document titled "Memorandutn of Agreement. " Plaintiff incorporates the same by

reference as Plaintiff s Exhibit 4. There is readily ascertainable from Plaintiff's Exhibit 4

that it was in fact filed December 27, 2004 at "9:59 AM." When we compare Plaintiffs

Exhibit 3 and Plaintiffs Exhibit 4 we find that the filing date and exact time that each

document was filed is the sanie. When we examine page I of Plaintiffs Exhibit 4 and

conlpare it to page 1 of the so termed "Agreed Judgment Entry (Dect-ee of Divorce)

Plaintift's Exhibit 3, there is but one inference. The inference is that an unknown

perpetrator has apparently entered the Court file, as held by the Clerk of this Court and

altered the "Memorandum of Agreement" by partially hiding the title "Metnorandeun of

Agreement," thereby presenting it as the "Agreed Judgntent Entry (Decree ofDivorce).

Also from the file of this case, there protrudes a document titled "Judgment EntrY

Decree of Divorce. " Plaintiff by this reference attaches the same as Plaintiffs Exhibit 5.

When we examine page 8 of the so-called "Agreed Judgment Entry (Decree of

Divorce)" Plaintiffs Exhibit 3, with page 3 of the "Meniorandutn of Agreement"

Plaintiff's Exhibit 4, and compare it to page I of the "Judgment Entry Decree of

Divorce." (Plaintiffs Exhibit 5) we must further find that at the signature line of the

presiding Judge in this case, the Honorable Everett Krueger, there is a supposed signature

of said Judge followed by a"I" and the initial "L". See PlaintifFs Exhibit 3, 4 and 5.

Judge Everett Krueger, as is general knowledge, has a very distinct signature.

Through the grace of the imaging feature, as obtained from the on-line docket of this

I

b
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Court, Plaintiff presents the actual signature of said Judge. Plaintiff incorporates said

evidence by this reference and labels the same as Plaintiff's Exhibits 6 and 7.

When we compare the Judge's signature line on page 8 of Plaintiffs Exhibits 3,

and 4, page 1 of Plaintiff's Exhibit 5, with page I of Plaintiffs Exliibit 6 and 7 we must

sustain that the supposed signatures of Judge Krueger as contained on Exhibits 3, 4 and 5

is in fact not his signature.

Succinctly put, Judge Everett Krueger has never signed either the Memorandum

of Agreement, or the altered Memorandum of Agreement ("Agreed Judgment Entn=

(Decree of Divorce)') or even the so titled "Judgment Erttry Decree of Divorce. "

However, when we examine the signature of the Magistrate as contained on page

4 (Section VII.) of the Magistrate's Status Conference Order filed on November 12, 2004

(Plaintiff's Exhibit 2), and compare the same to the initial "L" that is attached to the

supposed signature of the Honorable Judge Everett Krueger, as contained on Plaintiffs

Exhibits 3, 4 and 5, we draw one reasonable inference. That inference is [hat the initial

"L" as contained upon Plaintiff s Exhibit 3, 4 and 5 is the same as to style and slant as the

°t" is is contained in the first name ("Lianne") signature of the Magistrate. Further, that

inference is bolstered by the fact that the Magistrate is the only person who had access

and the ability through circumstances of her position to apply the signature of the Judge

to the Plaintiffs Exhibits.

Based upon the overall evidentiary facts, in conclusion, some unknown person

has apparently altered the Court file as it pertains to the "Memorandum of Agreement"

and further it appears that the Magistrate has curiously chosen to exert the discretion and

decision making authority of Judge Krueger through the use of supposed signatures of

1 7
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that Judicial Officer and therebv has presented to the Piaintiff, unfortunately, a shanr,

inter alia, "Judgment Entry Decree ofDivorce. "

On the other hand, an initial or initials apparently follow the falsified signature of

the Judge. As such, an argument could possibly be made that such signature followed by

an initial or initial constitutes the signature of Judge K.rueger. Such argument would fail

under the procedural and case law of this State.

III.

LAW AND ARGUMENT.

A.

The supposed Degree of Divorce is not a Judgment, is void and therefore is not
enforceable and furthermore, it is not a final appealable order.

Succinctly put, when a judgment entry has been signed by a Magistrate such entry

is void because only a Judge can sien a judgment. See Brorvn v. Crttnmins, (1997) 120

Ohio App.3d 554, 555 et al., Order is void because the "...magistrate has no power to

enter such orders ..." citing Barker v. Barker, (1997) 118 Ohio App.3d 706; See also

Peters v. Arbaugh (1976) 50 Ohio App.2d 30, 36 (Whiteside, J., Concurring Opinion).

("... [T]here can be no judgment unless and until it is signed by the court, that is by the

judge personally. The affixing of the judge's name by some unknown person who then

initials the "signature" cannot meet the requirement by Civ. R. 58 that the court sign the

judgment."); Harkai v. Scher6a Inditstries. ILtc., 136 Ohio App.3d 211, 218-219 (2000)

"...only a judge-not a magistrate-may terminate a claim or action by entering judgntent.")

In the absence of compliance with the signature element of Civil Rule 58, the

supposed judgment in question is one "...[t]hough possessing the character of

potentiality, it lacks the character of actuality, and hence is without probative force."'

8
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Horner v. Toletto f.Iosn. (1993), 94 Ohio App.3d 282, 289, quoting Cae v. Erb (1898), 59

Ohio St. 259, 263; Citing cases (Construing Rule 53); Flores V. Porter, (5' Dist) 2007-

Ohio-481, rubber stamp not accepted in lieu of Judge's signature, does not comply with

Civ. R. 58, I^! at paragrapbs 5-15 (cases cited) (attached).

Lastly, in the absence of Judge Krueger's personal signature, upon the Judgment

Entry Decree of Divorce as mandated by Civ. R. 58(A) there is not now and itas never

been a final appealable order. See Brackn:ann Camtmrnications, Inc v. Rittei- (1987),

38 Ohio App.3d 107, 109 (outlining clear requirements for fotinal final jouraal entry or

order for appeal purposes, including designation as decision or judgment entry or both,

judge's signature, time-stamp, and where applicable, Civ. R. 54(B) determination and

Civ. R. 54(B) language).

Accordingly this Court must find that said Judgment Entry if not a Judgment, is

not a final appealable order and is void and hence without probative force.

B.

A document never filed with this Court, cannot be considered by this
Court and must be stricken from the file as held bv the Clerk of this Court.

Furthermore, the Skfemorandum of Agreement. " as provided by the Plaintiff,

attached as Plaintiffs Exhibit 4, is no longer contained in this Court's file, because it was

altered and changed into an "Agreed Judgment Entrv (Decree of Divorce)." The said

"Agreed Judgment Entry (Decree of Divorce)" is a document that, as the Docket

sustains, was never filed with the Court. See Plaintiff' s Exhibit 1, Docket.

As is generally lmown, the Court cannot consider a document never filed with the

Court. Accordingly, this Court must strike the "Agreed Judgment Entrv (Decree of

Divorce) " from the file as held by the Clerk of this Court.

1 9 19
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Respectfully submitted,

0

WHEREFORE, Plaintiff, Beth E. Miller, now known as Beth E. Knece, asks this

Court to find tter motion to be well taken, and that the same be sustained.

^^( f^ -cc[trr/
ELI7 ETH N. GABA (0063152)
Attorney for Plaintiff
1231 East Broad Street
Columbus, Oltio 43205
Telephone (614) 586-1586
Facsimile (614) 586-0064

CERTIFICATE OF SERVICE

This is to certify that a true and accurate copy of the foregoing document was
served upon the Defendant Norman Miller, by serving his attomey of record, David
Gordott, at 40 North Sandusky Street, Suite 300, Delaware, Ohio 43015, via First Class
U.S. maii, postage prepaid, and through facsimile transmission to (740) 369-7810 on this

the I Oth day of April, 2009.
'

, Dr
`i^d

EL[ ETH LN. GABA (0063252)
Attomey at Law

, 10
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General Inquiry

Pasze 1 af 6

Nrw 5earca...

E

Docket Search

04 DR. A 09 0434 MILLER, BETH E and MILLER, NORMAN L EHK

Uocket Desc. ALL

Ueg+n Date Sort

^

Ascending
rml oaie Descending

^ j Search

^

Saarctt Restdts 62 Dockettsi found matching senrcb cnteria.

08/23/2007 ONBASE r SCANNED! UPDATED 0.00 0.00

'
08/03/2007 COST P.AID - RECORD 0:00 0.00 a
08/0312007 REFUND OF DEPOSIT 22_00 0.00 a

TO .......... ..................... GORDON LAW

'
OFFICE

08/02/2007 COURT FEES PAGE I2ECORD Receipt: 25.00 0.00

I

e,m-; n„tP^ ng/n3nn07
0£101/2007 ACKh'Obt,'LEDGMENT OF RECEIPT 0.00 0.00

OF AGREED JUDGMENT ENTRY BY
UCCSEA

07/3112007 AGREED JUDGMENT ENTRY - UPON 12.00 0.00
^ AGREEMENT OF THE PARTIES IT IS

^

ORDERED THE SHARED PARENTING
PLAN FILED DECEMBER 27 2004 IS
HEREBl' AMENDED AS OUTLINED
HEREIN SEE ENTR1' VOL 419 PGS
363-368 Receipt: 42037 Date: 08/03/2007

0 06121/2007 MOTION FOR CONTINUANCE
Atiornev: HEALD. ANTHONY hl

0.00.

(002095)

^
0621/2007 NOTICE OF HEARING - THE 0.00

HEARING SCHEDULED FOR JUNE 21

I
2U07 ON MODIFICATION OF
PARENTAL RIGHTS IS CONTINUED
AND RESCHEDULED FOR JULY30

^ tittn:lltvt+u-.deln varecout^tycfet9:.oro/ra.tu'd% an»>'_'OOO.docl:et_]st'?9I34 5360 1; 1 2:'2009
-----^^-® ----
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2007 AT 3:30 PM

05i07/2007 NOTICE OF RELOCATION OF 0.00
DEFENDANT

05/01/2007 MAGISTRATES OR.DER - THIS CASE 2.00
IS SCHEDULED FOR HEARING ON
IUNE 21 2007 AT 1:00 PM ON
DEFENDANTS MOTION FOR
REALLOCATION OF PARENTAL
RIGHTS AND RESPONSIBILITIES SEE
ENTRY VOL 406 PG 248 Receipt: 42037
Date: 08/03/2007

05/01/2007 AGREED MAGISTRATES ORDER- IT 4.00
IS ORDERED THE DEFENDANTS
CHILD SUPPORT OBLIGATION
SHALL TERMINATE EFF ECTI V E
MARCH 27 2007 ALL CHILD
SUPPORT PAYMENTS CURRENTLY
BEING HELD BY DCCSEA SHALL r3E
RETURNED TO THE DEFENDANT
FORTHWITH SEE ENTRY VOL 406
PGS 246-247 Receipt: 42037 Date:

0.00

0.00

00

08/03/2007
04/06/2007 RETURN CERTIFIED MAIL UPON: 6.00 0.00.

Method : CERTIFIED MAIL Issued :
0312912007 Serviee : MAILER ONLY
Served : 04/04/2007 Return7 04/06/2007
On : MILLER, BETH E Signed Bv :
BETH E MILLER Reason : CERT
MAIL / SERVICE COMPLETE
Comnlent : Tracking "
WA71603901984953.97944 Receipt:
42037 Date:08/03/2007

03;29/2007Issue Date: 03/2972007 Service: MAILER 0.00 0.00
ONLY Nlethod: CERTIFIED MAIL Cost
Per: $ NI ILLER, BETH E 2882 S R 229
ASHLEY, OH 43003 Tracking No:
WA7160390198495397944

03/2913007 MAGISTRATES ORDER - UPON 100 U.UO
MOTION OF THE DEFENDANT IT IS
ORDERED THE DCCSEA SHALL
ESCROW DEFENDANTS CHILD
SUPPORT PAYMENTS SEE ENTRY
VOL 403 PG 75 Receipt: 42037 Date:
08/03/2007

03/29/2007 MAGISTRATES ORDER - THIS 3.00 0.00
MATTER IS SCHEDULED FOR
HEARING ON APRIL 25 2007 AT 10.00
AIv1 ON DEFENDANTS MOTION TO
ANIEND SHARED PARENTING PLAN
AND RECALCULATE CHILD
SUPPORT SEE ENTRY VOL 403 PG 74
Receipt: 42037 Date: 08i0312007

03/27/2007 INSTRUCTIONS FOR SERVICE 0.00 0.00

03/27/2007 CUSTODY AFFIDAVIT RC 3 109.27 0.00 0.00

03r27/2007 MOTION TO ESCROW CHILD 0.00 0.00

t...,,.u..,,,,.,, A..t^........ . nnnrvrlert,- nrv/nq itrtiiltN7ltV20O0.dOcket Ist?91345360 Ii14l3ttt)9 ^S
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SUPPORT Attotney: GORDON, DAVID
J(031856)

03/27/2007 MOTION TO AMEND SHARED 15.00 0.00
PARENTING PLAN AND TO
RECALCULATE CHILD SUPPORT
bVITH'.vIEMORANDLRvI IN SUPPORT
Attorney: GORDON, DAVID J (031856)
Receipt: 42037 Date: 08/03i2007

03/27/2007 DEPOSIT ON REACTIVATION OF 125.00 0.00
CASE Receipt: 35555 Date: 03/2712007

03/27/2007 REACTIVATION OF CASE 0.00 0.00

01/1912006 ONBASE - SCANNED 0.00 0.00

10/26i2005 COST PAID - RECORD 0.00 0.00

10/26i2005 REFUND OF DEPOSIT 56.02 0.00

^

TO ................ JOHN M GONZALES
IO/{4/2005 COURT FEES RECORD CHARGES 94.00 0.00

Receipt: 12393 Date: 10/26/2005
10/1412005 COURT FEES FRONt PREVIOUS 100.37 0,00

^

COURT COMPUTER SYSTEM Receipt:
12393 Date: 1012612005

10/14/2005 VITAL STATISTICS Receipt: 12393 5.50 0.00
Date: 10/2612005

10/14/2005 POSTAGE FEE ENVELOPE Sent on: 1.11 0.00
10/ 14/2005 11:22:29 Receipt: 12393 Date:
10/26/2005

10/1412005 VITAL STATISTICS FORM VITAL 2.00 0.00
STATICS WIFE I PARTY Sent on:
10/14/2005 11:16:24 Receipt: 12393 Date:

j
10/26l2005

10/14i2005 CERTIFIED COPY Recaipt: 12393 Date: 2.00 0.00
10/26/2005

10/1412005 JUDGMENT ENTRY DECREE OF 18.00 0.00

^

DIVORCE - THE COURT SUA SPONTE
HEREBY ADOPTS AND
INCORPORATES THE. DOCUMENT
FILED DECEMHER 27 2004 TITLED
MEMORANDUM OFAGREEMENT.AS

0
AN AGREED JUDGNtENT ENTRY
DECREE OF DiVORCE AS FILED AND
JOURNAL ENTRY SEE ENTRY VOL
338 PGS 358-366 Receipt: 12393 Date:
10/26/2005

^
12/27/2004 SHARED PARENTING DECREE - IT IS 0.00

^

ORDERED THE SHARED PARENTING
PLAN IS IN THE BEST INTEREST OF
THE MINOR CHILD AND IS
APPROVES AND INCORPOR.ATES

I
THE PLAN INTO THIS DECREE SEE
ENTRY VOL 304 PGS 248-258

12'27/2004 MEMORANDUM OF AGREEMENT 0.00
SEE ENTRY VOL 304 PGS 240-247

/2004 MAGISTRATES TEMPOILARY 0.00

I l 1/12
ORDERS - THE PARTIES ARE

^
L......:/.....,.,..1.,Inn.nrornnntvrlr+Y^.' N'hi1lA IIiCII11^i11A^7O^It^.C.^OCl:ef Isf?9I3-453G(t l/laf_Ot?-̂^ DtP
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GRANTED SHARED PARENTING AS
PARTIES STILL LIVING TOGETHER
SEE ENTRY FOR COMPLETE
DETAILS VOL 298 PGS 279 -1.80

11/12/2004 MAGISTRATES STATUS 0.00
CONFERENCE ORDER - THE
PARTIES ARE IN AGREEMENT AS TO
TEMPORARY ORDERS THIS MATTER
IS SCHEDULED FOR SETTLEMENT
CONFERENCE ON DECEMBER 21
2004 AT 1:30 PM SEE ENTRY VOL 293
PGS 282-285

11/02/2004 RETURN CTF MAIL NATIONAL CITY 0.00
BANK RECORDS DEPT SIGNED FOR
ON 10/29/04 BY NOREEN HUSTAK
(SUBPOENA)

10128I2004 *"***" CONVERTED OPEN ITEMS AS 100.00 0.00
OF 05101/05'***** S 100.00 Party
fromDAV ID l GORDON

10/2812004 MAGISTRATES RESTRAINING 0.00
ORDER - UPON MOTION OF
DEFENDANT IT IS ORDERED THAT
PLAINTIFF IS HEREBY RESTRAINED
AS SET FORTH SEE ENTRY VOL 297
PGS 109-110

10/28/2004 SUBPOENA ISSUED BY CERTIFIED 0.00
MAIL UPON RECORDS DEPT
NATIONAL CITY BANK ON 10/28/04

10/2812004 FORNI I AFFIDAVIT IN SUPPORT 0.00
TEMPORARY ORDERS PRETRIAL
STMT OF DEFENDANT

10!2812004 MOTION FOR TEMPORARY 0.00
RESTRAINING ORDER WITH
AFFIDAVIT IN SUPPORT

10/28/2004 FATHERS SHARED PARENTING 0.00
PLA"

1 012 812 0 04 ANSWER AND COUNTERCLAIM 0.00

10/15/2004 CERTIFICATE OF ATTENDANCE TO 0.00
SEMINAR FOR DIVORCING
PARENTS OF NORMAN NtILLER AND
BETH MILLER

10/05/2004 RETURN OF SERVICE UPON 0.00
NORMAN MILLER ON 10/5/04 BY
SPECIAL PROCESS SERVER

09/30/2004 SUMMONS & CTF COPY OF 0.00
COMPLAINT TO NORMAN L. MILLER
BY PROCESS SERVER.

09130,2004 MAGISTRATES ORDER FOR 0.00
VIEDIATION - THE PARTIES ARE
ORDERED TO PARTICIPATE IN
MEDIATION WITH DAVID
HASSELBACK THE PARTIES ARE TO
CONTACT THE MEDIATOR WITHIN
15 DAYS TO ARRANGc MEDIATION

nrar'r+n iirri/namw2000.dOCket Ist'?9I345360 4ll 4^2{}(19 87
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SEE ENTRY VOL 293 PG 362

09/30/2004 MAGISTRATES ORDER 0.00
SCHEDULING OPAL HEARING - TF-IS
CASE IS SCHEDULED FOR
TEMPORARY ORDERS STATUS

- CONFERENCE ON NOVEMBER 10
2004 AT 8:30 AM SEE ENTRY VOL 293
PG 361

09/3012004 MAGISTRATES RESTRAINING 0.00
ORDER - UPON MOTION IT IS
ORDERED THE DEFENDANT 1S
HEREBY RESTRAINED AS SET
FORTH SEE ENTRY VOL 293 PGS 359-
360

09/29/2004 *****' CONVERTED OPEN ITEMS AS 179.00 0.00

OF 05101105 "***** $179.00 Partv
fromJOHN M GONZALES

09/29/2004 INSTRUCTIONS FOR SERVICE 0.00
09I29/2004 FORM I AFFIDAVIT IN SUPPORT 0.00

TEMPORARY ORDERSPRETRiAL
STMT

09129/2004 MOTION OF PLAINTIFF FOR 0.00
TEMPORARY ORDERS PURSUANT
TO CIVIL RULE 75 (N) WITH
AFFIDAVIT IN SUPPORT

09/29/2004 MOTION OF PLAINTIFF, BETH E 0.00
MILLER FOR A RESTRAINING
ORDER AGAINST THE DEFENDANT
FROM REMAINING IN THE MARITAL
HOME WITH AFFIDAVIT IN
SUPPORT

0 9/2 912 00 4 MOTION OF PLAINTIFF FOR AN 0.00
ORDER REQUESTING A
RESTRAINING ORDER AGAINST THE
DEFENDANT WITH AFFIDAVIT IN
CI IPPQRT

09/29/2004 COMPLAINT 0.00
01/01/1900 A14078 32.00 20040929 1 DV DIVORCE 0.00

W1TH CHILDREN
0 l i0 i/ 1900 A 14078 10.00 20040929 1 CC DI VORCE 0.00

WITH CHILDREN

01/01/1900 A14078 10.67 20040929 1 CA DIVORCE 0.00
WITH CHILDREN

01/01/1900 A14078 .33 20040929 1 CT DIVORCE 0.00
WITH CHILDREN

01/0111900A140783.0020040929 1 CP DIVORCE 0.00
WITH CHILDREN

01/01/1900 A14078 179.00 20040929 1 DR 0.00
DIVORCE WITH CHILDREN A14078
179.00 20040929 1 DR DIVORCE WITH
CHILDREN

G....•lt,,,,,,,,, r{.,Io,,,arP^nimi^rrlFrl.- nTCr/(12.111'd/119111W2OOO.dOCliet lst?91345360
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a
IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHTO

DIVISION OF DOMESTIC RELATIONS

0
I

PlaintifflPetitioaer Case No.
C'jMX/f 1111)f ' 0^w

LI vs

^r ^

&e StIYLLYt / : Judge Everett IEL Krueger

DefendanttPetitioner : lYlsgistrate Santeltani nD °c

rry'-+ tv
70
xZ ^

MAGISTRATE'S STATUS CONFERENCE ORDER
rp

'

I.

The Court issues the following Orders reflecting the status of this matter:

Temporary Orders

^.

®

A. Temporary Orders are not requested in this case.
B.^ The parties are in agreement regarding (some/all) Temporary Orders.

See TO form
C. Parties are not in agteament It is hereby ORDERED that Affidavits,
Supplemental Affidavits, and/or all necessary forms are due 7 days from the date
of the status conference, unless otherwise ordered as fallows: _.,._ days.

^ IL Discovery Schedule
Status of Depositions :A .

B. The parties agree and it is hereby ORDERED that they shali exchange releases
regarding, By (date)
r•n,a „^.n. A.nPP a^^t ;t ;v hPrrhv (1Ri7F.RE.D that thev shall nroduce the..r..... ,,_ -

without the necessity of a fomnaItb di i7 a e)tems y (foilow ng
discovery request Items:

' D. Experts
_Experts are not required. Experts will be selected at a later date.

0 Agreed Experts

0 M. Parent/Child Issues

I
A. Local Rule 26 Parenting Seminar (does not apply if there are no minor childaen).

R'ife bas attended Husband has attended

I

I

a^

9

9a



Additional orders regarding the Parenting Seminar are nat required.

lt is hereby ORDERED that any party who has not attended the Parenting
Seminar sball attend no later tban 45 days from the date of the status conference.

'

^

I

1
I

B. Status Mediation:
(See separate orders, if any.)

C. Contested Issues:
{ ) Parentage
{ ) Possession Times
(} Parent Work SchedulelOther Schedule Concerns
( ) Child Support
{ } Tax Deduction
{ } Medical Instuuance
( } Uncovered Medical pxpemes (Ordinary & Extraordinary)
( } Shared Parenting
() MotionlProposed plan to be filed by

within days.
( ) Decision Making
( ) School Placement
( ) Ex.tiacurricular Activities
( } Ivfedica! Treatment
{ ) Religion
O'Other(Specify)

D. Appointment of Guardian ad Litem () Yes () No. If yes:, see GAL entry.
E. Neeessity of family counseling () Yes () No.

It is hereby ORDERED that the parties/child(ren) are to attend counseling with
Frequency of attendance and

duiation to be determined by the counselor.
Ailocations of costs: P °/u D %

F. Psychological Evaluations, pissuant to R.C. 3109.04 (C), shall be performed
by: (date):
Allocations of costs: P °/u D These payments
Are in the nature of child support and are non-dischargeable in bankxuptcy.

G. Necessity of investigation by Protective Services. () Yes, separate Magistrate's
Order filed ( ) No. - -- ...,- --:

IV. Temporary Spousal Support Issues
A. Contested? () Yes ____ () No
B. Attorney's FeelExpease Money contested? () Yes ^() No_

'R 7



C. Division of debt contested? () Yes _() No -

0
I

V. Other Issues
( ) Pleading revisions required
( ) Crrounds
( ) Property Division
( ) Other Specify

VI. Information Exchanged
The Magistrate finds that the PlaindWDefendant has not properly completed

Child Support Worksheet
TO F"mancial Affidavit
Rule 17 Finaacial Affidavit
Health Insnrance Disclosure

Affidavit

Custody/Affidavit
Wage Withholding Notice
Instructions for Service
IV-D Application
Other

and ORDERS that party to file said form within 7 days of the date of the status

conference.

VII. SeWement

I

G
I

^

I

Pursuant to the parties agreement, the Magistrate ORDERS the parties to participate
in the foIlowing settlement eonferences regarding temporary and/or final orders:

-b^^Date 441,d 41 de2Y^K Time /10.,AK Loeatioa

Date Time I.ocation

Date Time Location

Date Time Location

Both parties a.ad their counsel shall attend the settlement conference(s).

q Z

-29



VIII. The parhies shall comply with the terms and deadlines set forth within this
form as ORDERS. Faiture to comply witit these ORDERS may result in afnding of

contempt by tfiis Caurt and an order of attorney's fees and expenses against the non-
compiying party, or other sanctions including dismissat of their comptaint, counter-
claim, or motion poisuant to Ohio Civil rule 11(B).

Lianne L antellani Sefcovic, Magistrate

I

APPROVED:

laintiff s Attom Plaintiff

^/ .rc^^ ^LG^t
Defendant's Ai#omey Defendant

This document sent to
ea aaarne lparty by:

atdinary-mail

o fa=
attorney mailbbY

d mail(^ 'Ct et^cer
Date: i t ^z ^0-1 . By^
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHIO

DIVISION OF DOAIESTIC RELATIONS

BETH E. iVIILLER

PIaintiff, %^AO : Case No. 04DRA-04-434

I

E

I

0
^

^

^

,

0
I

I
0
I

I

-vs-

61

Judge Everett H. Krueger
^

NOft-NIAN L. MILLER ;Viagistrate Lianne L. Sefcovic . 0
m f=

Ho
^ m=

Defendant.

GREED JUDCiVff NT ENTRY

r^m.'..i
C=)

N
^

tn

^r* q

rrtorn
=en

to
(DECREE OF DIVORCE) rn cn R ca_

i•
%0

^y

This 21st day of December 2004 this matter came to be heard upon the complaint of the

Ptaintiff seeking a divorce from the Defendant. The Court finds that servicc of ttle complaint

and summons was made upon the Defendant and that service upon the Defendant of the

complaint and summons was in compliance with the laws of the State of Ohio.

1'he Court finds that the Plaintiff at the time of the filing of the coniplaint for divorce had

been a resident of the State of Ohio and the County of Delaware for more than six (6) months

immediately preceding the filing of the complaint for divorce. The Court also finds tiiat the

ataint(ffand the Defendant were married on the 28th day of April 1990 and there is one (1) citild

born issue of this maniage, ivtarci, boni September 9, l990.

The Court further finds that the duration of the parties' marriage was from the 28"' day of

April 1990 until the 215i dav of December 2004.

The Court further finds that upon the evidence adduced the Ptaintiff and tize Defendant

are incompatible and that incompatibility has not been denied and by reason thereof the Plaintiff

is entitled to a divorce from the Defendant as demanded in his complaint.

This document senrto
each torn /perty by:

® otdinary mail
E] tax

attorney mailbox
q certified mail

Date: tzA11kv`kBr:

i

TERMINATION CODE

3o
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It is therefore, OI2I3ERED, ADJUDGED AND DECREED that the niarriage contract

l eretofore existing between the Plaintiff Beth E. Miller and the Defendant Norman L. Miller is

hereby terminated and the Plaintiff and the Defendant are released from the obligations of their

marriage contract.

The Court Further finds that the Plaintiff and the Defendant have entered into an

agreement, which forever settles and resolves all issues of spousal support, division of property,

and all rights arising by reason of their marriage to each other. The Plaintiff and Defendant in

entering into this agreement have done so only after consulting with their respective counsel and

reviewing all of their rights and responsibilities arising from their marriaee. The parties have

each been advised by their respective Counsel regarding their understanding of the terms of the

agreement, and the Court finds that each of the parties desires the terms of their agreement be

adopted and made the Order of the Court.

The parties liave each been advised by their respective Counsel and understand the terms

of the agreement; the aereenient is a fair division of the assets and liabilities of the parties, and,

therefore, the Coutt adopts the agreement as the Order of the Court.

The Court further finds that the Plaintiff and Defendant have each been advised by their

respective Counsel that they each have the rieht to have the Court value each item of property,

whether that property be personal or real properry, in order for the Court to arrive at an equal

andJor equitable division of the property acquired by the parties during the duration of ttieir

niarriage. The Plaintiff and Defendant having been advised of their right to a valuation of

property and waive their right to have the Court value each and every item of property. The

Plaintiff attd Defendant further acknowledge that the distribution of their property as set forth in

I
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this decree of divorce, while if not precisely equal, is equitable and in accordance with their

agreement.

The Court, having reviewed the agreement of the Plaintiff and the Defendant and their

waiver of the valuation of property, adopts their aereement as the Order of this Court.

The Court having adopted the agreement of the parties as the Order of the Court makes

the following Orders^

I. Real Prouertv

1. The parties' own real property consisting of a house, garage, barn and approximately

30 acres located at 2882 S.R. 229, Delaware, Ohio 43003 witli an appraised fair market value of

approximately $300,000.00. The property is encumbered by a mortgage lien in the approximate

amount of 1132,000.00.

2. The parties agree that on the date of the signing of this decree the pfon°P ^^^^ --^^

-ushaU ^u tN4P - ; -
di.uided-tiuith Wife hav^ immediate possession and exclusive control of Zrr_

2u/T t^ol,v 1rlr ^,I

aci s ai rg nrith he ha se es b+cx^ ana 5mau a t^nrk Husband shall k^aue-+sruuediat

m ,tveSr fi, /'^- Ow.p.^,^ ^, [..r7'c t3^..'̂ ^ ^o^•s, t3ff'cs^'4.U:S/ya G rn.r.,/ss^.
in:g.cres tha are remam

uy %s s°/,/ ° ^-^..^^

0
^

I

I

^

0

nr^ecltct^tu^wpcttvsm-a+. u.=w^..^ ... ........... . ^ _.._ .___ - ^. • .t i /

gy4^^ ,c, ^^^, ^,^ y,^,r CDr^.^^wLu'G vi. i5 -•-GAtyics ' flvSbcvr/
^.,

cl17^ /01^ -.
ptfJcl/ ficur 4 ^pr^}- SrNUrt^ ir7ri

) n rnr COr/Sts ot s11Gn SuCvcv attu tcaat w.^nu++.^-w /̂-==_^ v- ---°--- - ---

^v^/G./''6^^r,u^^fra(J^olrtrfl^cc Tu.^','o/TC"IG/°i i.^.^ R/JG4//^ri

^ az( ! 5^° C/ / /^ !^+l^ 3Arf^/oy c.^ ^ ^G''/ Nii^ ^I i ,
e ^°iIl^t6r hn<hzn^i novina d(1°•nthl/ gage more on t3. The ^pa^ shall re:^c^ast;-^aid.Ic ltab

lk ,b tn n_ --W -

payment

3

rnpany.

PC?flR COPY

^
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sec#trity interest in an amount equal to the Husband's share of the o;tstanding ba

until his share of he mort2ageis paid i fui1. Either

ght to pay off tito\^,ntire mortgage balani e, however, such pay ent shall

the other pa y's obligation. Sh ld either party pay o^f.f the mortgage, the ther party shall\e

4 liable for the a, ount due for his'he shareif"the time th mortgage is paid full and sha

amount he/she was paying prit^ the m^tgage being paid Xff. Should either ^arty be

0
^

I

suc^essfui in court to enfol^e the other party's o

e sale of either of thehave I authority to enforce e obligations herein, cluding ordering 111

properties erein and shall awar atl costs of such act n, including ttte award of teasonable

attorney fees to the prevailing party.

II Personal I'ropertv and Household Goods and Furnishings

1. Wife shall retain the 2000 Dodge Duraneo. Wife shall retain the Bison 2-Horse

Trailer.

Husband shall retain the 2001 Dodge Ram Pick-Up. Husband shall retain the

C^^ °tte
N^ . P^$-64,V^ ,Iushw P s^^ h^u kts f^o^s.

3. -tinsb3ttd shall retain tractor taeL', bush hog, post hole digger. VV4
iJ

I

^

0
^

^

personalty, free and clear of any claim of the other.

Though the parties have not conducted an inventory of their personal property, they

have agreed in general as to the value and the division of their personal effects, household goods,

fumishings and furniture, and neither party shall make any claim to any of the items remaining in

, YG',f[S

q7

c c mny f/Sc Q1^R/oriJ

0
4D

/i r{
t n 5 Ic

ttieir clothing, jewelry and items ofin as their own propertyeth llh ,r aparty s a4. Eac
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^

I

the other's possession or control as of the date of the final hearing. While this division of

propetty may not be exactlv equal, it is equitable and the parties waive further findinas with

regard to their property.

tII. Pinancial and Investment Accounts

1. Wife shall retain, free and clear of any claim by Husband, all right title and interest in

all checking accounts, savings accounts, retirement accounts including IRA accounts in her

individual name.

2. All joint accounts shall be closed and the remaining funds, if any, divided between the

h

parties.

2. Husband shall retain, frea and clear of any claim by Wife, all right and interest in all

remaining checking accounts, savings accounts, and retirement accounts including 401K in his

individual nanie.

^' ^ tf^
3-^7^e^./fa,y-bb.v^' G"if^/^'it7 ^it/cNR^ oT 2t{JEp!{10FCC 8R Soo,uE¢ tt wr^

t chail pd ^V^

-rAiro

3. Wife shal[ pay to Husband S10,000 within th{rt'y (2)fdays of the siening of the Final -^

Tj1 E .S^ a 1 L PpY ^^ E f1 a 5/r^f•^a 7L^7 E Sv+r tl"F ^i7Y^ ^ cpp. - o<L:.LT.̂..^^'

Divorce Decree. Shciet4d wife r . C.
'

^

rPrP;v^n,nre dran .40.000.00X at the time of Wife's receipt of such inheritance from her father's

estate.

IV. SpousalSupport

Neither party shall pay spousal support to the other party. This provision shall be non-

modifiable, and the Court does not retain subject matter jurisdiction over the matter of spousal

support.

L11 !
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p
V . Debts of the Niarriaee

I. Wife shall assume tbe Equity Line of Credit and shall hold Husband harmless

thereon.

2. Husband shall be resnonsible for his credit card(s) in his individual name.

3. Save and except for the debts referred to herein, each party warrants to the other that

no other debts have been incurred by one party on the credit of the other; each party shall be

responsible for debts incurred by him or her on or after the signing of this agreement; each party

shall hold the other party harmtess from any liability thereon. Neither party will henceforth incur

any obligation or incur any indebtedness upon the credit of the other.

VII. Income Taxes '` F 1
S a[c^ r^rc rrrlr,,£.^ l,SG ^ t

1C t hc...,a hal pV
The parties will Cile-jemtiy for 20d4 income tax returns, and

a.y /,r <tclw^ ,^ f^w .u^ fu 4^^ w^! sl u^u ct ^ l^^ -y' >`^P ^"i
However, in the event that an tax adjustmen'tsp ntust

^iSSa ert.-G.J G3fY'S Yiri c.^ cr.^,.. ^LEYLv7, 74 t /i uS O•te^ieF c d, v6S LaEdUClrl a.r.^

hereafter be made for prior years' taxes incurred while married, the parties shall share equally in 0^' 7t)tWa
oro,041,,. ,

any sucli adjustment.

VIII. Attornev Fees aed Lxpenses

mQ 2
'r^64E nFfc,

,, e..,.ti t.» .os,,,,,,^;hte for the p ayment of ttteir separate legal expenses
Thc paitics "u ..au ^a^., '- •^r^..-.°.- ---' the , • -

incurred in this action and neither party shall be responsible for [he paynient of legal fees to their

spouse.

IX. Full Understanding And Full Disclosure.
PpOR COPY

Both parties warrant they have made full disclosure of all debts or liabilities incurred

upon the obligation of the other.

Botli Wife and Husband expressly certify that they have entered into this aereement upon

niature consideration and that consent to the execution of this agreement has not been obtained
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^

^

^

^

0
q

0
I

j

j

by duress, fraud or undue influence by any person; that this agreement represents the entire

agreement and understanding of the parties and is entered into without reliance upon any

representation of fact or intention by either party except as herein expressly set forth; that the

riglits and duties of neither party hereto slaall be enlarged not diminished by reason of bis or her

acquiescence in any failure of the other to comply with the tenns of this agreement or by reason

of the assumption by either of any responsibiiities, duties or expenses not expressly imposed

upon such parties by the tenns herein. Each of the parties has fully disclosed to the other all

assets, liabilities and sources of income that he has or she has-

Releases

Except as provided in this agreement, the parties do further release and relinquish each

unto the other, his or her heirs, executors, administrators and assigns, any and all rights or claims

by way of dower, inheritance and descent or otherwise, in and to any property, real or personal,

earnings or gains wt:ich either now owns or may hereafter acquire, including claims to a

distributive share of his or her personal estate now owned or hereafter required, and all rioht and

claims as an heir, distributee, survivor or next of kin in and to the estate of the otlier party, and

whe[her now owned or hereafter acquired, an
^u ^all _..a _.. ^_ .»..l.e.G...= ,,....A ..i{uie of anv, ktn _t^ Dr nature< .^••d ^•^•^•^ ^• --• --- __

arising out of said marriage relationship, whether the same were conferred by contract, by laws

of the State of Ohio, any other state, or the United States, and which are now or which may

liereafter be in effect.

It is further agreed by the parties that each hereby forever releases and discharges the

other, his or her heirs, executors, administrators and assigns, from any and all claims, demands,

liabilities, causes of action of every kind and description, save and except as provided by the

ternts of this agreement, and that neither shall hereafter have or hold any clainis, demands or

1 7

i



causes of action whatsoever nature against the other, except the cause of action for dissolution of

marriage or divorce and such others as are specifically provided herein.

Costs paid.

ALL UNTIL FURTHER ORDER OF THIS COURT.

1' '/.7//
Judge Krueger

I

^

^

I

0
j

n le 0038 4)
JOI1N Ivi'j GONZALES, C
140 Commerce Park Drive
Westerville, Ohio 43082
Attorney for Plaintiff

Betli E. Miller, Plainti

David J. Gordod-('603I856}
40 N. Sandusky Sireet, Suiic 3vv
Delaware, Ohio 4301>
Attorney for Defendant

LZ^If - '
- 2 &
Norm n L. tvfiiler, Defendant

^
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS
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BET'H E. i41ILLER

P:aintiff.

-vs-

IvtILLERNO CtN'IAN L

Case No. 0=4DI2A-09-434

Judge Everett H. Krueger

Vlagistrate Lianne L. Sefcovic
_

ti
°o

^

n

.

Defendant. ,.t

m
c^
N
^

5

- rr
,` W TI

^c-fj^`
AGREED JUDG11• NT ENTRY r= ^

(DECREE OF DIVORCE) ° cn
l(J ru^y

This 21st day of December 2004 this matter carrte to be lieard upon the coinplaittt of the

PlaitltiPf seekinga divorce from the Defendant. The Court finds tt at service of the complaint

and summous was made upon the Defeudant and that service upon ttre Defendant of the

comptaint and summons was in conipliance with the laws of the State of Oiiio.

The Court finds that the Plaintiff at the time of the fiiing of the complaint fm' divorce had

been a resident of the State of Oliio and tiie County of Delaware for more than six (6) months

itninediately precedine the filing of the complaint for divorce. The Court also finds that the

Plaintiff and the Defendant were married on the 28th day of April 1990 and there is one (1) cliild

born issue of this marriage, Marci, born Seatember 9, 1990.

The Court fi.trther finds that the duration of the parties' marriaee was from the ?8°}' day of

April 1990 until the ? 15` day of December 2004.

The Court furtlier finds that upon tiie evidence adduced the Plaintiff and the Defendant

are incompatible and that incompatibility llas not been denied and by reason thereof the Plaintiff

is entitled to a divorce from the Defendant as demanded in his compiaint.

TEA^Ih: ii'J."d CCDE

1 1 39' /OZ
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It is therefore, ORDERED, ADJUDGED AND DECREED that the marriage contract

heretofore existing between the Plaintifi Beth E. Miller and the Defendant Norman L. Miller is

hereby terminated and the Plaintiff and the Defendant are released from the obligations of their

matriage contract.

The Cout7 further finds that tiie Plaintiff and the Defendant have entered into an

aareement, Lvhich forever settles and resolves all issues of spousal support, division of properly,

and all rights arising by reason of their marriage to each otlier. The Plaintiff and Defendant in

entering into this agreement have done so only after consulting witb tiieir respective counse( and

reviewing all of their riLThts and responsibilities arising from their marriage. The parties have

each been advised by their respective Counsel regarding their understanding of the tenns of the

avreement, and the Court finds that each of the parties desires the tenus of their ag-reement be

adopted and nzade the Order of the Court.

Tlte parties have each been advised by their respective Counsel and understand the tenns

of ttte aereement; the aereement is a fair divisiou of the assets and liabilities of the parties, and,

therefore, ttze Court adopts the agreement as the Order of the Coun.

Tite Court^_.._. c....,_e. ,: t;;at the Pta;,,tiff anci Defendant have each been advised by ttteir,u<«, , ,..•

respective Counsel that they each have the right to have the Court value each iteni of property,

whether that property be personal or real propertv. in order for the Court to arrive at an equal

and/or equitable division of the property acquired by the parties durina the duration of their

matriaee. The Plaintiff and Defendant having been advised of their right to a valuation of

property and waive their rielit to have the Court value each and every item of propertv. The

Plaintiff and Defendant further ac3:nowtedze that the disrribution of their property as set forth in

I ? 31 la3
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this decree of divorce, while if not precisely equal, is equitable and in accordance with their

agreement.

The Court, iiaving reviewed the agreement of the Plaintiff and the Defendant and their

waiver of the valuation of property, adopts their agreement as the Order of tilis Court.

The Court having adopted the aereement of the parties as the Order of the Court makes

the fo(lowin-, Orders:

1. Real ProRertt^

1. The parties' own real property consisting of a house, garage, bam and approximateiy

3!? acres located at 2882 S.R. 229, Delaware, Ohio 43003 with an anpraised fair market vahle of

approximately $300,000.00. The property is encumbered by a niortgage lien in the approainta.e

amount of $132,000.00.

2. The parties agi-ee that on the date of the signing of this decree the ffop^-_t}-sltacil-Sa

5 h+-a
diz ideduvtl^ Wife ltav^y(xta imniediate possession and exclusive control o /

zj- J

5_acres

'^. (>Gr .;3
/u.r 7"G'..c ka-`/^^ u C^ %s So.'.</ o,.^-.

..1_...I ..vl fl- IfT1IrP '^"Z^LI
ti^ .. ..,.,. ,. _ iai _ , . .u ........ .......

/ ' ^,it ^Fftt.r LJb/CL PVt-'d y,.., y' K+ t7^4.xi Ij
puP,:-^^' .. . a legal °^ at^et3 3' ^te pTap^rty. T1^8«t^@s?^^e ^n t ch,rr

s!!dt/ fl:'K! +i ^"r^.`"7 .SPL°Udi^ l.rK/tJ? J'+ G,c!!^7' i^',.` f7-LtL 7^^i ^iFJ r3'.c

e 1 rhe costs of such survev and le`gal diviSion..o-tixe erspemr. -.`.
^//^rr ^ SLr^-^Z/' uv^ G^^/1vSfu ^j6^t ^ s^¢lipav^ac< ^' ^ui? Lf^i<^ ^e

0
he mortgage3. The ps+c^s slrall remau^^ei^rcl liable on t

.
Irss .^F su( ^ /^

^<^! 7 c ^ y

^.._,,A crn^il raddnrL Husband shall
, • ^
30 W-,V .

^O ^0^{
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sec^tritv interest in an amount equai to the Husband's share of the outstanding balance of the

mottgqge in Husband's pt^petty until his share of ^he mortgage is paid i^ full. Either p^ly shail

have the ght to pay off thentire niortgage balan e, however, such pay ent shall not :'cuse

the ot er pa y's obligation. St tld either parr^ pay oi^ the morteage, the ther party shal 'ue

I

^

0
I

liable for the yrount due for hisJlt\ share 0^the time th^\mortgage is paid l^ full and shaa

continue to make ^'ontlrly payments^to^i7e party that has pa^t off the mortgage^qual to the
\ r`, 1 ` \. \

anioun aage uetn$ pat WI. rou ^ y

suc`sessful in court to enfoe the other partv's ooIigations under thi\provision, the court shall

have fl autiiority to enforce^he obligations lrerein, icluding ordering t e sale of either of tLe

rein and shall awardtall costs of such art n, including the award of reasonable

^attorney fees to the prevaiiing pany.

1I Personat Prooertv and Household Goods and Furnishin4s

1. Wife sliall retain the 2000 Dodge Durango. Wife shall retain the Bison 3-Horse

Trailer.

2. Husband shail retain the 2001 Dodee Rani Pick-Up. Husband shall retain the

^ Corvette. / t ^} (

3

nl'G^ ^US('G"N` 5^0.^ ^1CU.f. ^i54jZrC41".
^IV\ --bo"T--ct"'S[J

. iztzsirarcti shall retatn tractor' tsQA: buslt 1ioe, post hole digger.
A,l ^i.: A1RV L`S= A1 f3Qic/2

f ^^^fi^ " . , IBJLS
/ ,

^'t• lttrt5{OLr^I.fr$ CriJSYlt ^I

^ d. Eacii party shall retain as their own property, their ciothing, jewelry and items of
'

I

I

tyll

personalty, free and clear of any claim of the other.

>. Thougta the parties ltave not conducted an inventory of their personal property, they

have anreed in eeneral as to the value and the division of their personal effects, household 2oods,

fumishines and furniture, and neither party shalt make any claim to any of the items ren7aining in

i I 1- d ff Sl Id eitlier art be

1 4 '+) 1Os



the otfier's possession or control as of the date of the final hearing. Wnile this division of

propertyy may not be exactly equal, it is equitable and the parties waive further findings with

regard to tneir property.

111. Financial and Investment Accounts
c^

E

1. Wife shall retain, free and clear of any claim by Husband, all right title and interest in

all checking accounts, savings accounts, retirement accounts including IRA accounts in ber

individual name.

^ 3. All joint accounts shall be closed and the remaining funds, if any, divided Ioetween the

^
parties.

0
2. Husband sliall retain, free and clear of any clainl by Wife, all rioht and interest in a(I

remaining checking accounts, savings accotmts, and retirement accounts including 401K in his

^
individual name.

_w.,

3. Wife shall pay to Husband $10,000 within tfiim (2) days of the signins of tt7 2
^

-^ ' T= • O l^OG - ^`{ 5Y'^1_.-

I

..ESvr. r..7dhc ay7`llr.h^'b:r.3s
e,

Divorce Decree. . Slio^tkt wife r
^^'rr^t/,^•^ ^^ ^m s^>r^ r^`<;.'. ^« ^'^^ Ilyd^^^i^. , JF /4' j7pb3 ^,

' ^I^ ^„ t ^h-ilLhlktsband
I^

^
Flttsa ,

V16'1 I

I

S n._ c.cr_+_ ' ^ 6:••l;8 ^tanCe fi-nm 17er f3tI1P_is
recelve'tnore than SeU,UW.UVj} at tlte ttme bf vv71G n rccc':pt oi St.C+, ,.,

I

I

I

estate.

IV. Spousal Supvort

Neither partv siiatl pav spousal support to the other partv. This provision siZall be non-

inodifiabie, and the Court does not retain subject matter jurisdiction over the matter of spousal

support.

' 5



V. Debts of tire ;tTarriaae

1. Wife shall assume the Equitv Line of Credit and shaiI hold Husband 'narmiess

thereon.

E

2. Husband shail be responsible for his credit card(s) in his individual name.

3. Save and except for the debts referred to herein, eacll party warrants to the other that

no other debts nave been incurred by one patry on the credit of the other; each paz7y sliall be

responsible for debts incurred by hini or her on or after the siening of this agreen7ent; each party

shall hold the other party llatrnless from any liability thereon. iNeither party will heneeforth incur

any obligation or incur anv indebtedness upon tize credit of the other.

VII. Income Taxes

I
^'Cf1^i,>?G.u hnlind a --^--,^

^

^

, ^The parties will file •tamry for 20(14 mcome [a returns a

f^Y Gf4-i s , 2.+ f uec^ i u^^ .K1.Z.^'.^ cN ^ S6 tiG-^ Kl GCn v^' v^ '^'J T^'^

eqfl
'

d Jaaza^ v' s. However, in the event that anv tax adjustmen t̂sp must

^ ! t Uc5 GU` -alU^: ^ l cwjr // •^jjta'tY ^ r: G B t:LE`^'7350Clc;^ C<!F^'l 7G^i r.^ ou-.. TocO, %I f l! ^'^

hereafter be made for prior years' taxes incurred while married, the parties sltall share equally in ^•°' ^^'
CN

any sttcli adjustment.

I ^rItI. Attornev Fees and Expenses

^

The parties stiall each be responsible for the payment of their separate iemai e.epenses

incu[-red in this action and neither pam• shall be responsible for the pavmient of lega( fees to their

^ spouse.

1Y. Full Understandina And Full Disclosure.

^
Both parties warrant thev have made full disclosure of all debts or liabilities incut7ed

^ upon the obligation of the other.

^
Both Wife and Husband ezpressly certi'ry that they have entered into this agreement upon

[[tature consideration and that consent to the execution of this abreement has not been obtained

^

^ ^ 4-3 /07
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0
I

I

^

0

by duress, fraud or undue influence by any person; that this agreement represents the entire

agreement and understanding of the panies and is entered into without reliance upon any

representation of fact or intention by eitlter party except as herein eapressiy set forth; that the

rielits and duties of neither party hereto shall be enlarged nor diminished by reason of his or her

acquiescence in any failure of tlie other to comply with the terms of this agreement or by reason

of the assumption by eitlier of any responsibilities, duties or expenses not expressly imposed

upon such parties by the terms herein. Each of the parties has fully disclosed to the other ali

assets, liabilities and sources of income that he'r,as or she has.

Releases

Except as provided in this agreement, the paties do further release and relinquish each

unto the other, ltis or her heirs, executors, administrators and assigns, any and all riglits or claims

by way of dower, ittheritance and descent or othenvise, in and to any property, real or personal,

eamings or vains wltich either now owns or may hereafter acquire, including claims to a

distributive siiare of ttis or her personal estate now owned or hereafter required, and all right and

claims as an heir, distribtttee, survivor or next of kin in and to the estate of the otlrer party, and

whe[her now owned or hereafter acquired, and aii otiier riLhts and ciaiMs of any M1ltl4 ^vr na...,..

arising out of said marriage relationship, whetiter the same were conferred by contract, by laws

of the State of Oltio, a.nv other state, or the United States, and which are now or whicii may

laereafter be in effect.

it is further agreed by the parties that each hereby forever releases and discharges the

other, his or her lieirs, executors, administrators and assigns, from any and all claims, demands,

liabiiities, causes of action of every kind and description, save and except as provided by the

tetms of this ere ment, and that neither shall hereafter have or hold any claims, demands or

M ^ If4 t06
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catises of action whatsoever nature against the odier, except the cause of action for dissolution oi

marriage or divorce and such others as are snecifically provided herein.

Costs paid.

ALL UiVTIL FURTHER ORDER OF THIS COURT.

0

^

^

^

^

I

^

0
I

0

onzW^T00386fJ4 )
JOHN Nq GONZALES, iV1
] 40 Commerce Park Drive
Westerville, Oltio 43052
Attontey ior Plaintiff

Seth E. htilte

`2.7a
David J. GordotA031856',.
40 N. Sandusky Street. Suite 300
Delaware, Ohio 4301d
Attornev for Defeudar:t

Norm n L. Miller, Defendant

JudgeTCrueger
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHIO
DOMESTIC RELATIONS DIVISION

BETH E. MILLER,

Plaintiff,

Vs.

NORMAN L. MILLER,

Defendant.

Case No. 04DR-A-09-434

Judge Everett Krueger

Magistrate Lianne Sefcovic

JUDGMENT ENTRY DECREE OF DIVORCE

I
The Cotut, sua snonte hereby adopts and incorporates the document ftled

December 27, 2004 titled, "Memorandum of Agreement" as an Agreed .ludement Entry

(Decree of Divorce) as a final Joutnal Entry, Decree of Divorce.

EVERETT H. KRUEG'R, JUDGE

cc: John M. Gonzales, Attomey for the Plaintiff, 140 Commerce Park Dr., Westerville,

Ohio 43082
David J. Gordon, Attorrtey for the Defendant, 40 N. Sandusky St., Suite 300,

Delaware, Ohio 43015

Beth E. Miller, 2882 S.R. 229, Delaware, Ohio 43015

Norman L. Miller, C/O Cardington Yutaka Tech, 575 W. Main St., Cardington, Ohio

43315

.C'

zy

a^

c.^

Tt:a document sent ta
each attaroey/party by:

ordinary mail
[] (ax

attorney mailbox
certi ied mail

Date: lo 05 By:^ =---- -
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IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OHIO

THE STATE OF OHIO,
Plaintiff,

VS Case No. 08 CR 110 0493

ANTONIO R WILLIAMS,
Defendant. EVERETT H. KRUEGER, JUDGE

JUDGMENT ENTRY DENYING MOTION TO CONTINUE

The Defendant filed a Motion For Continuance Of Sentencing Heari on FAarch
,o rc

19, 2009. Motion DENIED.

Dated: March 24, 2009

EVERETT H. KRtJEGER, JU

I
0

I

I

I

I have served a copy of this JudgmenY Errtry upon all counsel by electr,^ onic mail.V^ t

..15-!,!Q/

Cc: CAROL HAitAtLTON O'BRIEN, ASSfSTANT PROSECUTING ATTORNEY
JEFFREY P UHRICH, ATTORNEY FOR DEFENDANT

cR-2e
sc

^MMIN!^1
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BETH E MILLER,

Plaintiff, Case No. 04 DR A 09 0434

VS.

NORMAN L MILLER,

Defendant.

EVERETT H KRUEGER, JUDGE

MAGISTRATE LAUGHLIN

MOTION TO QUASH SUBPOENA PURSUANT TO CIVIL RULE 45

I

^

0
I
I

^

^

0
,

I

The undersigned was subpoenaed for a hearing in this matter,
scheduled for July 27, 2009 at 10:00 a.m.

The undersigned will be out of the State. Flight arrangements were
made months ago.

1). The subpoena failed to allow reasonable time to reply;
2). Undue burden;
3). Judicial privilege;
4). Movant has been available for deposition;
5). Movant has prepared an Affidavit.

The Clerk of this Court is hereby Ordered to serve a copy of this Judgment Entry upon the
following by o Regular Mail, o Mailbox at the Delaware County Courthouse, o Facsimile transmission

cc: DAVID SPENCER, ESQ.
^

t^
°DAVID GORDON, ESQ. D `9

= c

R'1^ `.A r"`'%r

^^ ^ Qyv

r^

!n r. J-

EExmsCr +
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IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OH1O

BETH E MILLER,

Plaintiff, Case No. 04 DR A 09 0434

VS.

NORMAN L MILLER,

Defendant.

EVERETT H KRUEGER, JUDGE

MAGISTRATE LAUGHLIN

AFFIDAVlT

0
^

^

I

I

0

0

I

^

^

I

The undersigned, being duly sworn, submits the following:

The Affiant is a Judge of the Delaware County Common Pleas Court,

General Division and Domestic Relations Division;

Lianne Santellani-Sefcovic was duly appointed as Magistrate to conduct all

Domestic Relations proceedings;

As Domestic Relations' Magistrate, she was given authority only to sign my

name to all judgment entries that were agreed to and approved by the parties;

The undersigned has no knowledge of the proceedings in the above captioned

case and has no knowledge of how or why a documeql was changed after filing.

H.KR

sf
Sworn to before a Yotary Public this at day of July, 2009.

DATED: July 21, 2009
SYLVIA L McELWAIN
Notary PubGc, State of Ohio

My Commisslon Ezpkies

4-7 133



IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS

Beth E. Miller
) JUDGE EVERETT H. ICRTIEGERVS' Plaintiff ^p ) CASE NO. 04 DR A 09 434 -:_

V/) Magistrate David J. Laughlin: jNorman L. Miller
Defendant IE

MAGISTRATE'S DECISION
0
N

hJ
c^

^

Cli
C7%

This matter came on for hearing on July 27, 2009 before the Magistrate. Present for the
hearing was the Plaintiff nka Beth Knece, represented by attorney Elaizabeth Gaba, and
Defendant represented by attomey David Gordon. The matter was set for hearing based upon
post decree motions set forth as follows :

• 4/7/2009 Motion to Show Cause-- filed by husband
• 4/10/2009 Motion "To Vacate the. Judgment Entry Decree of Divorce and to Strike the

Agreed Judgment Entry(Decree of Divorce) For. Cause Shown Herein" filed by wife
• 7/27/2009 Motion to Quash filed by the Hon. Everett H Krueger

fihe Magistrate makes the following frndimgs of fact and conclusions of law:

The case was actually re-opened on January 21, 2009 with the filing by the Plaintiff of a
Motion "For Relief From Judgment Entry- Decree of Divorce Filed October 14, 2005, Pursuant
to Rule 60 (B), To Vacate the Incorporation of the Parties Memorandum of Agreement and to
Vacate the terms of the Memorandum of Agreement The 60(B) Motion was set for trial on
April 14, 2009. On April 10, 2009 the Plaintiff filed a Motion to " Stay the Civ. R 60(B)
Motion For Cause Shown Herein". The Motion and memorandum speaks for itself.

The Magistrate indieated from the bench on April 14, 2009 that the Motion to Stay the
Civ. R. 60(B) would be Ovenuled ("The Plaintiff cannot stay the prosecution of her originaI
motion, so as to proceed undei an alternative theory first."). The Plaintiff witbdrew her
i/2lnnno xqo ;on and "elu,ted to proeeed under her April 14, 2009 Motion. The Magistrate
ruled that Plaintiff's 4l712009 Motion to Stay was then rendered moot by the withdrawal of the
60(B) Motion. The findings in the Ma.gistrate's Order ffied on April 15, 2009 are incorporated
herein as if rewritten.

At issue is the validity of the underlying entries regarding the final divorce hearing I
December 2004 and the filing of the Decree on October 14, 2005. - The Court Docket for this
case indicates the following time3ine :

The parties were married on April 28, 1990. Plainti$''s Complaint was filed on
September 29, 2004. PlaintifFs counsel was John Gonzales. The parties have a daughter Marci,
who was still a minor at the time of filing (d.o.b.9/9190). The wife filed for a temporary order
seeking to have the husband vacate the marital residence: The wife's affidavits were filed and/or

11I1,0111l11^'^1^1 t47DRA09
0434
OOUB]068U42

nm
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attached to the motion, and she averred -in summation-- that husband drank and was verbally
abusive and threatened her. Notably she "waited this long to file for a divorce so Marci could
see for herself how he treated me and we both came up with the decision to divorce being in our
best interests." Plaintiff's supplemental affidavit also makes averments as to the nature of the
property down payment, the mortgage debt, and regarding the lack of a relationship between the
father and daughter. The wife's financial affidavit was also filed, finther outlining the existence
of the nature of the mortgage encumbrance , the existence and value of various bank accounts
and retirement assets.

The court did not Order the parties to separate. The Court instead, by Magisfrate's order of
September 30, 2004, set the case for a temporary orders hearing fbr November 10, 2009. The
parties were ordered to mediate. The Court signed wife's restraining order regarding assets.
The husband was served on Oetober 5, 2004. Husband filed his answer and counterclaim and
affidavit on October 28, 2004. Husband also filed a proposed shared parenting plan. The Court
signed husband's proposed restsaining order effectively issuing reciprocat restraining orders on
each party regarding property.

The parties agreed to temporary orders as indicated by the filings of 11/1712004. Neither party
moved to set aside the orders. The court set a settlement conference for I2%2II2004.
The file record does not show a specific procedural outline of that conference. The record does
indicate that on 12/2712004 a Memorandum of Agreement was filed and docketed. Ar the sanie
time a Shared Parenting Decree, aShared Parep,tingPlan and a gaidelines worksheet was also
docketed. The docket indicates that these were all filed together (Vol 304pgs 240-258 of the
official record). This Magistrate also has the file record before the Coist indicating the originat
documents. The Magistrate is able to view the original interlineations in the "memorandum of
agreemenf' in the shared parenting plan, and the original signatures. It appears from the ink
colors that most probably the black interlineations would have been written by Attomey
Gonzales; the blue interlineations written by attorney Gordon. The interlineations are consistent
with the "copies" proffered as the exhibits herein.. The initials of the patties regarding each
interlineation were in blue. Obviously one of the attorneys prepared the documents before the
conference and proffered them for negotiation and approvaL The interlineations as to the realty
(Item I par.2 on page 3) and as to the financial and investment accounts (Item III par. 3 page 5)
are noteworthy. These are the foundation of the underlying dispute before this magisttate.
The first page of the original document that is presently inthe file is captioned in type similar to:

AGtcEEll J QDGMENT ENTRY
(DECREE OF DIVORCE)

Directly above the words "Agreed Judgment Enti}" the document contains a streak of WhiteOnt
covering up the words "Memorandum of A.greement" . The magistrate ffinds that the writing
underneafih the WhiteOut on the original is decipherable. (Moreover the evidence is clear that the
parties have copies of that same front page scazs the whiteout.) The document was time
stamped as having been filed on December 27, 2004. The document is also signed under Judge
Krueger's name by "proxy"( /s/or what appears to be "LS")-- whaf this magistrate now
recognizes to be by former magistrate Lianne Sefcovic. The "Shared Parenting Decree" also
bears a time stamp of I2l27/2004 . The signature lines of this document more readily indicate
that the document bears the signature of 7udge Knreger with the same "proxy" of a Is/ or /LS/.

2
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The file record shows that on October 14, 2005 the Court issued an Entry, captioned "Judgment
Entry Decree of Divorce" , sua sponts. The Entry provides that :"The Court sua snonte hereby
adopts and incorporates the document filed December 27, 2004 titled "Memorandum of
Agreement" as an Agreed Judgment Entry (Decree of Divorce) as a final Joumal Entry, Deeree
of Divorce". The document is also signed under Judge Krueger's name by "proxy"( /s/or what
appears to be "LS" Th E) e ntry shows that it was sent to both of the attorneys of record, and
also directly to the parties.

There was no testimony or exln'bit introduced at this instant hearing that gave any probative
evidence or exp,lanation to the circumstances of the change ofthe document . The wife
subpoenaed the.Delaware .County Clerk:of Court Jan Antonopo]is, and subpoenaed the HonEverett H)C,r,ueger..Judge;Krueger filed anaf,fi4vit and znotion to quash the subpoena.

:, : ::..,. ._. ..,.: . ; . , ..,
The motion to Quash was granted by the magistrate. The Judge's affidavit remains in the record.
Ms Antonopotis testified that she had no direct knowledge of any specific eircumstances
regarding an alteration to the document originally time stamped on December 27, 2004. She
opined that based on the docket, the document in the fi3e was changed after the original filing of
docketing it in as a memorandum. She noted in her testimony that the orfginat in the file clearly
shows the existence of whiteout and the writing undemeath was apparent. She feels her staff did
not white out the temi "Memorandum of Agreement" . She noted that the file is public record
and literally anyone has access to the original. The docket does show and reflect a"Judgmenf
Entry of Divorce."

Judge Krueger's affidavit states that he gave the authority and direction to Magistrate Sefcovic to
sign Agreed entries on his behalf:

It is noted thWf the Ihiannre--_,••••W -y.......,.. M, a^u.o iu^ ii4vv4 memorancium" % Agreed Judgment

F.ntry of Divorce" ; b) the 12/27/2004 Shared Parenting Decree; c) the 10/14/2005 sua sponte
order; and d) the 7131/2007 Agreed Judgment Entry are all signed with Judge Krueger's name
by proxy ; and they were signed by Lianne Sefcovic on his behalf.

As stated above, the Clerk and Judge Krueger were subpoenaed to testify regarding these
circumstances; Lianne Sefcovic was not. The parties' siipulaation established that she signed
these - Judge Krueger's affidavit indicates that he gave permission and direciion to do just that
an "agreed matters". Other than these facts -especially without the testimony of the Magistrate
that presided over each of these matters, the rest of the circumstwces require this Magistrate to
asstime and speculate.

0030



However the evidence before the Court now allows the drawing of a reasonable conclusion:

Each of these documents evidences in some form the Iitigants' agreements. (Wife argues that
she did not agree to a Decree of Divorce however her signature and initials are affixed to the 12/
27/2004 "agreement'. The law is so well setded that this magistrate need not recite the multitude
of appellate precedent that establishes that in court memorandums and agreements are binding;
the court having the power to journalize the terms without the subsequent "approval" of the
parties on the decree itself) . the record shows the existence of the very agreement labeled as a
memorandum but later signed as the `sagreed entry". The record is devoid of any pleading before
the court seeking to revoke the agreement(-present motion excepted).

The testimony and the document itself indicates that the litigants had some indication of the
hearing on 1212112004 being a resolution of the case. Someone showed up with a proposed
decree and a proposed shared parenting plan and decree ( it appears to be more ]ilcely from the
nature of the writings and the signiricant ditferences in style from the husband's shared
parenting plan that it was the wife who had the paperwork at hand ( however, who it wa"s
bears only a little relevance).

The present testimony from both paities -and also again a t;orriiboration -from the nature of the
fled documents themselves--that indicated that the pardes enteied into significant and
protracted negotiations on two floors of the equrthouse- '-with: the wife "npstairs"' and the
husband "downstairs°°(as the wife tesfified "we went back and forth and back and forth and back
and forth...")

There were significant modifications made to the written terms, some written in blue (ostensibly
by attorney Gordon) and some written in black, (ostensibly by attomey Gonzales). Eventually a
fuI1 agreement was reached but because the terms of the negotiated agreement being so
dissimilar to the typing, instead of proffering the "doctored up" document as their final Decree,
the parties initialed each one of the changes and signed the documents.
The parties went before the magistrate, were placed under oath and testi.fied as to the terms of
the divorce and as husband testified before this magisa- tP, were each queried whether, ,"[you]
agree to the document" and "agree on shared parenring." Each affirmed. Husband's
recollection was that [they] "didn't say anything about her not malcina her MaoiomtP'^ u,.,.,,,+L a r..at that time"

This magisirate notes that contrary to the assertion of wife's counsel, Civil Rule 53, does not
necessarily mandate the requirement of the filing of a magistrate's decision in every case [CivR
53(D)(3)(a)(i)]. No one presented at trial the terms of the former magistrate's "relevant
referenee°' that could have given her discretion by order not to have to prepare and file a
decision in a case such as thfs having a written signed sworn/aflirmed agreement and awaiting
an Entry "cleaning up the messy memo" that would contain the waiver boilerplate, including
that of the objection period as well.

Nor is there a requirement of having to always wait for a 14 day period - Different magistrates
and different courts across the state utilize different procedures, especially with a proffered
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memorandum of agreement and ¢he promise or expectation of a prepared decree to be sub
by counsel often having the waiver language mitted
waiver. in the decree rather than requiring a separate

The "Inem,orandum" stayed in the file from December 2004, until October 2005. There was no
action on the part of the wife---or by the husband indicating any objection to or discontent with
the to the proceedings befoie magistrate Sefcovic There is no evidence before this magistrate
verifying which attorney was to complete the final paperwork in typed form, but the evidence
appears rmcontroverted that the court never received the "clean copy" of the document.

Judging by the time Iine of the next action on the file it can be assumed that the follow through
on the file "slipped through the cracks' and was probably `baught» at the time of the annual
physical inventory that takes place by I OJltof each year. It was at this time -the next fall that
the memorandum was signed by the magistrate as a Agreed Entry (pursuant to Judge Krueger's
directive--- but not a new copy of the memo. The signing was the original Memo.)

There was testimony that, attorney Gordon did prepare the mortgage deed regarding tha realty
clause of the agreement, and the deed was signed by'wife and recorded in the spring of 2005.

The_ file reflects that the parties entered into litigation in 2007 and used the "Decree" as the basis
for modification. The magistrate also finds that both of the litigants believed in the validity of the
decree--as long as that sought their individual purposes; to wit each used the "MemolDecree" to
request and obtain a marriage license and ultimate}y get re-married.

The wife testified on cross exam as part of husband's case in chief (husband's motion was first in
time and he proceeded first at the hearing) that she did sign the memorandum of agreement and

initialed it various places on the document. Aceording to her testimony before this magistrate she
stated she was under duress as "he tbreatened me." The magistrate finds that her testimony
repeated this statement several times. There was no corroboration of any manifestation of the
"duress" or fear. She repeated on several oecasions that "I was scared to death because he was
tbreatening me" There was no specific probative factaal testimony as to what exactly the threats
Were »nd at mhat t;,,,p+hm., .,tt..,._ai_. 1__1_ __,_

u^,, _._..:g.h„y wux place. She siated that she was coerced in obtaining
her signature because of "living with [my] husband °" The later testimony about the parties'
separation and initial filings, as well as the testimony regarding the change of custody $om her
to the husband, is contradietory to the general statements she repeated.

She also testified that she gave away" the whole file to apply for her marriage license" so she
did not have certain documents (including her copy of the Decree she used to get the license) .
She received the license on August 6, 2007 and she stated that she saw the decree at that time.
(this was also approximately ducaug the time of the court litigation regarding the change of the
parenting orders_)
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She understood the tems of the 2004 memorandum as that she was required to pay $40,000 if
she sold the farm and she does not understan d the terms of the agreement. She stated that "no,
my dad's not dead and I don't know if they want it before or after he's dead ." She stated that she
does not have the money at the present time to pay under the tenns of the decree. All of her
money was used to pay the bills that she stated that the husband did not pay and she also used
the money to take care of her daughter and to buy a vehicle.

Ms. ICnece stated that she did sign the mortgage deed in March of 2005 but does not recall the
document. When queried whether she was under duress at this time also, her answer was" if he is
still around , yes." She stated that she signed the deed on March 23,2005 and she believed she
did so under duress then as well because "if I didn't, he'd do something." She does not
remember where she signed it.

The issue of the divorce came up again in 2007. She does not remember much of that time and
cannot remember the attorney's name that she employed at that time-_- she thinks it may have
been "Heald". She was also asked whether she was under duress when she entered into that
Agreed Judgment Entry regarding the allocation ofparental rights (also signed under the same
direcfive) and she stated " I was not pleased,......_ oh yeah! , I was ....because I was.scared."..
She did state that the lawyer did not force her to sign the document, but she does noYremembez
whether t7he attomey discussed the validity of the underlying divorce with her-- i.e. the
signature ofthe Judge onYhe agreed entry.

On cross-examination the witness stated that as to her past-due mortgage bill she was "paying
whaPs owed on it tomorrow" I have to bring it up current. She believes that the mortgage and
her obligation to her fomrer husband as outlines in the decree is unfair• -- she got stuck with
paying for everything and he just wants his money. She is currently employed at the Home
Depot in WestexviIIe_

Nonnan Miller tesl3fied on direct and on cross examination that the money for the purchase of
the home that his former wife now resides in came from two sources $60,000 from her
grandmother which was an inheritance and $70,000 from her father. He paid the house
payments and he believed that there were improvements were made in the barn and paddocks ---
in fact there were 12 stalls and the parties boarded other horses besides their own.

Mr. Miller recalls the day of the negotiated agreement at the Courthouse. This was on
December 21, 2004 where he was downstairs and Beth Knece was upstairs. He denies that there
was any contact between the parties nor were any threats made to Ms. Knece. He admitted that
there were guns in the house as stated by wife, but when he was served the guus went to a
friend's house ;she moved all of his stuff out before he got home that day and the guns were part
of the material that she sent to his friends house. He was served with the papers and he stayed at
that friend's house during the course of the case.

Like Beth Knece, he got remarried subsequent to the divorce triaL It was his understanding that
he and Beth were divorced on December 21, 2004. He did state that he understood that there was
something said on the day of the hearing before the magistrate about a "14 day judgment" but he
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can't recall the exact words. He did testify that he remembers going in front of the magistrate --
was put under oath--- and named his name and address and testifi ed regarding agreeing to the
documents and the shared parenting. The copy that is used as exhibit B herein was the same
document be used to get his marriage license as well. The date of his marriage was October 31,
2008.

This witness is indicating that Ms. Knece has not paid the monies owed to him regarding the real
estate under the two separate paragraphs of the decision. The first paragraph at issue is on page
3 at 1(2) refers to $40,000. The second clause is on page 5 paragraph 3. The wife paid him the
initial $ 1 0'000 and not the later due $40,000 .

He testified that they did have conversations after the divorce regarding the money and Ms.
Knece told him that "yoti're not going to see any of the money." This was a couple of montbs
after the divorce. After the divorce they also took their daugbter to counseling together and it
was Ms. Knece that also helped paint the aparbnent that he resided in

This witness denies threateuing Ms.,ICnece to sign any of the documents, and he testified that he
were in negotiations for at least two to three hours at the courthouse that day. By his testimony
there were so many changes to the document it became a memorandum.

Beth Knece testified on direct examination regarding her motion ( as the husband's motion being
first in time cause the husband to proceed first) The wituess expounded on her cross exan,inAt;on
indic.ating that "every time that Mr. MiIler threatened her with violence her daughter wasn't
there."

The witness stated that by the time she filed for divorce sbe was scared and that the husband
was drinking regularly. (Husband denies the connotation and indicated that they both drank beers
in the bam regularly) At one point he grabbed her arm and told her he was "going to take it all
including your daughter". This is when she filed. All the account money was °actually hers"
(separate and not marital) but she thought putting his name on the accounts would "calm him
down." She further explained her statement that she believes that she does not owe him any
money because she was forced to refinance the house and that "the house was paid off wbich
was marital that we both owed"; and she "paid off the fencing and the barn°" and all into the
^_^^ I dcu< `^^thoy owed. $he was stuck with everything in the bam which is on the credit
cards mostly all the household debt".

On cross examination she did admit that she elected to pay off the mortgage (that provision was
also placed into the agreement -page 3 paragraph 1(3)). The wife testified that she does not
understand the tenns of the agreement and they are unclear to her. The magistrate speciftcally
asked the wife regarding the ciroumstances of the courthouse negotiations, and her testimony
was consistent with the husband's, to wit; `S,ve went back and forth and back and forth and
signed them at the court..."

7
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The magistrate finds that despite the testimony of the wife the terms of the agreement are clear.
The valuation of the realty is clear and is in paragraph 1(1) on page 2. The very next paragraph
was extensively interlineated. The written words ----crossing out the typed words -----control.
The clause states that " wife shall sign a promissory note to husband for $40, 000 due and
payable when the property is sold or eight years fram the date of thts decree which ever is
earlier. Husband shall have a security interest in wife's property for this amount.... 3. The
wife shall be liable on the mortgage and shall hold husband harmless thereon. ^fe shall
refinance the property within 12 months. "

The second clause at issue is on page 5 under paragraph lII (3). This clause is captioned
"Financial and Tnves(ment Accounts"; was also interlineated, and provides that "3. ^fe shall
pay to husband $10, 000 within two days of the signing of the Final Divorce Decree. The wife
shall pay the husband the sum of an additional $40000 within 4 years of the divorce or sooner if
wife receives more than $80 000 at the time of wife's receipt of such inheritance from her
father's estate. " •

The clauses are unambiguous. It is clear thatthere are two separate obligations.
The first obligation deals with the realty_ That clause requires the wife to reniit the stated sum of
$40,000 upon the date of October 14, 2013, or earHer on the sale of the property. (The Court -
speaks through its journai, and by simple mathematical calculation of eight years the due diite'is
thus October 14, 2013) The wife part'scipated in the negotiation of this clause and signed the,
deed_ She also made efforts to follow the terms of the clause when it benefitted her, to wit the
refinancing and obtaining more cash from the realty. She did not meet her burden to indicate
that her signing of the deed was under duress.
The second obligation deals with the Financial and Investment Accounts. The wife paid the fnst
$10,000. The clause also provides that the wife is responsible to pay to the husband the
additional $40,000 "no later than four years from the date of the divorce or sooner if wife
receives more than $80,000 at the time of wife's receipt of such inheritance from her father's
estate,"

TheOouit speaksthrough its journal, and by simple mathematical calcaia6on the due date is
thusOctober 14, 2009. The absence of a conmia after "divorce' does not cause the clause to be
ambiguous_ Wife is simply subject to a second condition that could trigger her performance
earlier than October 14, 2009--simply the death of her father and her receipt of an $80,000
in}tP.rii'nnrva

Neither party estabhshed sufficient evidence that the wife's father died or that she received the
sum of $80,000 as an inheritance from wife's father's estate. However, nor did wife provide
evidence that this payment is somehow of such a nature that it is inequitable to be enforced under
the totality of the property division.

While it is clear that, given the statements testified to by wife, the husband should not be
expecting any future voluntaty compliance, at the time of the motion to show cause and at the
time of the triai ( the only time frame that can be used) the wife had not yet violated the terms of
the Decree of Divorce. Thus, the magistrate finds the Decree to be clear and unambiguous. (The
magistrate fmther finds that atthe time ofthe trial the defense of the wife of inability was not
stutained.)
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However, as aggravating as it would be to have to re-file, the husband's Motion to
Show Cause

fails as being premature as the time for performance was not proven to have passed

The wife filed a Motion for Relief from Judgment based on a two prong argument. First, the
Decree is not a valid judgment ---and is void. Second the wife is entitled to relief because she
was under duress ---the "agreement' is not genuine.

The movant has the burden of proof to indicate that the prior judgment of this Court should
be vacated or is no longer applicable pursuant to the specific enumerated reasons in CivilRule 60(B)

A Civ R. 60(B) Motion pertains to the Court rendered final judgment and not the prior
December 2004 decree/memorandum. One can only move for relief from a Judgment, not
from a document that does not rise to the level of a final order. The Motion, therefore
pertains to the Judgment of 10/14 2005 and the filing of the Motion on January 21, 2009 is
not within the maximum period of time under any of the subsections --_except for reasons4or5.

Ohio Civ.Rule. 60(B) states_
"CJn motion and upon such terms as are just, the court may relieve a party

or his legal representative from a fnral judgment, order or proceeding for the following
reasons: (1) mistake, inadvertence, surprise or ercusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered in tinre to move for a
new trial under Rule 59(B),- (3) fraud (whether heretofore denominated intrinsic or
extrinsic), misrepresentation or other misconduct of an adverse party; (4) the judgment
has been satisf:eA released or dischargeg or a prior judgment upon which it is based
has been reversed or otherwise vacated or it is no longer equitable that the judgment
should have prospective application; or (5) any other reason justif>ng relieffrom the
judgment-

Phe motion shall be made within a reasonable time, andfor reasons (1), (2)
and (3) not more than one year after the judgment, order or proceeding was entered or
taken. A motion under this subdfvision (B) does not affect the f nality of a judgment or
suspend its oDeration "

Recently the Fifth District Court of Appeals in Wooster Sheet Metal v Lucak et al ( 2008-
Ohio-3962; 2007 CA 326 )(August 4, 2008) addressed the requirements to prevail under a
60(B) motion:
In order to prevail on a motion brought pursuant to CivR. 60(B), "*** the

movant must demonstrate that (1) the party has a meritorious defense or claim to
present ffrelief is granted,- (2) the party is entitled to relief under one ofthe grounds
stated in CixR. 60(B)(1) through (5); and (3) the motion is made within a reasonable
time, and where the grounds of reliefare Civ.R. 60(B)(1), (2) or (3), notmore than one
year after the judgment, order orproceedings was entered or taken. " Argo Plastic
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Products Co. v. Cleveland (1984), 15 Ohio St. 3d389,391, 474 NE.2d 328, citing GTEAutomatic Electric v. ARC Industries (1976), 47 Ohio St.2d 146, 351 N.E2d 113,
paragraph two of the syllabus. If any prong of this requiremenY is laot satisfiec^ relief
shall be denied. flrgo at 391, 4741V.E.2d 328.

Civ.R 60(B) represents an attempt to "strike a proper batance between
the confictingprinctples that litigation must be brought to an end and justice should be

done. " (Waoster a1 par 18-19)

Regarding the requirements to prevail as indicated by the well settled law quoted above:

First, as stated above the Magistrate finds that. the Motion was made more than tb.ree years
from the date of the Decree The magistrate finds as a conclusion of law that the movant's
Motion was not timely filed--- in calculating from the date of the Entry--- except under
her argument that Civ R. 60 (B) (4) or ( 5) applies within the parameters contemplated in the
rule as "wi'tbin a reasonable time" . Thus the movant's arguments fail under reasons 1, 2,
and 3 because of timeliness.

Movant first must satisfy the requirement that her underlying position would be meritorious
under reason 4 or 5 should the court vacate the prior decree. The movant failed to provide
sufficient probative evidence that the accounts and interests she spoke of were in fact
separate-other than her testimony that living with the husband caused her such duress so 'as
to establish the account as joint. This is not evidence indicating a separate property interest
so as to show a patently one sided agreement.

Further the movant's position that the misconduct of the husband caused her to be under
duress thereby skewing the property/debt division is also precluded by the time frame in the
rule---even assuming that she had provided satisfactory and probative evidence to indicate
duress. Her self servi.ng statements do not rise to a level of probative evidence.

There is no evidence before the Court indicating that tbere was any newly discovered
evidence or that that any of the Movant's evidenoe---or respondent's evidence for that
matter--was unavailable for the hearing. The movant cannot bootstrap the argnment of the
signatnre on the original boinn a surorise. Fnr all nf t,r ,
of the si ••,,v • s^ ug wc gcuunncuess

gnature or the altering of tbe document, the original has always been on record; the
parties have always had the use of the certified copy provided by the Clerk (ostensibly with
the signature on the last page) , and the parties---i_e. the movant in this case have had other
opporlunities to address the "issue" ,if it was one prior to this instant litigation. Movant fa.iled
to establish this ground.

The movant failed to prove the essential elements of fraud. The movant failed to timely
exercise her opporhmity to raise an objection to any itregularity in the hearing or in the
signature on this reason. Moreover her own later testimony contradicts his assertion of
fraud.

10
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The Movant did not present any probative evidence that would cause the Court to vacate the
Decree under reason number four. The movant failed to show that the decree was
inequitable--particulariy as she used the terms of the decree during this same course of time
for her own individual interests and purposes. The believed she was divorced; and that the
decree granted her the sole title to the realty. Only now as she is facing the enforcement of
her duties under the decree, is the issue of duress and equitability being raised.

FinaIly, the movant is seeking to have the court grant the Motion under reason number 5,
"any other reason justifying reliei°'. There has been no testimony indicating the existence of
any such reason in this case. Again, as stated above, there is insuffcient evident to even
detemline that the movant has a meritorious ground ifrelief were granted.

First, the evidence indicates that the Judge specifically authorized the signatures-and
directed them on this type of agreement/ decree, A duty can be delegated, and in this case the
Judge delegated the duty of authorizing his signature on those documents not requiring any
contestorindependentadjudication. Even assuming arguendo that the signature was not
anthorized, the oharacterization by the mova.nt of the decree being vod is misplaced. The
Decree at most, would be voidable ---- not automatically invalid, but snbject to coliatera!
attack by one or both of the parties.

At that time the court then looks at the conduct of the complain"ng partj,, gm certaynly:the
defect, as voidable, is waivable . In this case the movant has waived any defect in this decree
by her own conduct ;using the terms of the decree for her own individual purposes and
benefit, and by failing to object to the defect even after sbe should have known. The movant
failed to prove that she did not have in front her, and at her disposal, the copy of the decree
indicating the very signature that she now complains is insufficient.

The case law regarding this particular ground clearly outlines that the facts under this
particular scenario and reason number 5 reason be compelling. Given the facts as set forth in
evidence here---if any set of circumstances would constitute a waiver, these would. . The
totality of the testimony clearly indicates that there is no particular equitable or legal cause
to grant relief to the movant under Civ Rule 60 (B).

The decree is enforceable: anv defects in m.,,P t,^..;..,. ^,e,,... .._:__1 1-1
conduct. " ^ - - - -""s ""`u '"m°`u cy me hiigants by their

Based npon the above the Magistrate's Decision is as follows:

A The Motion to Show Cause, filed by the husband on April 7, 2009 perta{ning to the
abligations in the decree me7hiT+ng on October 14, 2009 is dismissed as premature.

11
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B The Motion for Relief from Judgment filed by wife on January 21, 2009 is denied and
dismissed.

C In all other resects all orders not znodiffed herein remain in fall force and effect.

D Each sball party his or her fees; Costs of the matter to be shared equally by the parties
after. the application of the deposits.

vrkrc DAVID T G. LAj HI,

NOTICE
Exceat for a claim of plain error , a nartv shall not assie u as error on appeal the

courf's adoption of any factual fin.diuQ or Iceal conclusion whether or not snedtiMfily
deszQnated as a f"mdin of fact or conclusion of law under Civ.F2.53fD}(3)(a)fi;l unless the
a has ob jected to that findin ' or conclusion as re uired b Civit Rule 53

CC: Elizabeth Gaba, Esq.
David Gordon, Esq.

This documeut sentto
each attorney/partyby:

ordinary mafl
fai
iitto^aeymaiibUx
eerted mail^ T ^

{IOatc t ^. ! o:$y: .Q e- . _1.
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IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OHIO
DOMESTIC RELATIONS DIVISION

BETH E. MILLER (nka KNECE), ) JUDGE EVERETT H. I{RUEGER
Plaintiff ) CASE NO. 04 DR A 09 434

)vs.

)

NORMAN L. MILLER, )) ^.
Defendant )

c: o
JUDGMENT ENTRY (.° ^'

APPROVING THE MAGISTRATE'S DECISION OF JANUARY 26, 2010
OVERRULING PLAINTIFF'S OBJECTIONS

This matter comes on for consideration on the Magistrate's Decision filed on January 26,
2010. The court has independently reviewed the pleadings and arguments, and approves and
adopts the Magistrate's Decision as ordered below.

Plaintiff filed her Objections on February 10, 2010. The transcript was filed on July 16,
2010 by Official Court Reporter Sylvia L. Mcelwain. The Magistrate's Decision filed on
January 26, 2010 correctiy outlines the procedural history before the Magistrate.

PLAINTIFE"S OBJECTTONS

PIaintiff's Objections Are Addressed As Follows:

Plaintiff filed Objections to the Magistrate's Findings and Conclusion of Law set forth in
the Magistrate's Decision filed on January 26, 2010. However, the Objections have to do with
the Magistrate Denying Plaintiffs Motion for Relief from Judgment Entry-Decree of Divorce
filed October 14, 2005. Therefore, the Court will consider Plaintiffs Objection as one overall
Objection.

- FIRST OBJECTION: Plainttff objects to the Magistrate denying her Motion for Relief
f'romJudQment Enttv-Decree nfnivnrra 17,,4 1.4 ^nnc

Ohio Civil Rule 60(B) states: "On motion and upon such terms as are just, the
court may relieve a party or his legaI representative from a final judgment, order or
proceeding for the following reasons: (1) mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(B); (3) frand (whether
heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of
an adverse party; (4) the judgment has been satisfied, released or discharged, or a
prior judgment upon which it is based has been reversed or otherwise vacated, or it is no
longer equitable that the judgment should have prospective application; or (5) any other
reason justifying relief from thejudgment.

The motion shall be made within a reasonable period of time, and for reasons (1),
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(2) and (3) not more than one year after the judgment, order or proceeding was entered or
taken. A motion under this subdivision (B) does not affect the finality of a judgment or
suspend its operation."

Plaintiff waited approximately 3 years and 3 months before she filed her Motion
for Relief from Judgment Entry pursuant to Ohio Civil Rule 60 (B). Therefore, the
length of time Plaintiff waited to file her 60(B) Motion prohibits her from pursuing
remedies under Ohio Civil Rule 60(13) (1), (2) or (3).

Furthermore, Plaintiff failed to present sufficient probative evidence that a
judgment has been satisfied, released or discharged or a prior judgment upon which it is
based has been reversed or otherwise vacated or it is no longer equitable that the
judgment should have prospective application. Finally, the Court finds based on the
testimony that there is no other reason justifying relief from the judgment.

In order to prevail on a motion brought pursuant to Civ. R. 60(B) the movant must
demonstrate that (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ. R.
60(B)(1) through (5); and (3) the motion is made within a reasonable time, and, where the
grounds of relief are Civ. R. 60(B)(1), (2) Or (3), not more than one year after the
judgment, order or proceedings was entered or taken.

Wooster Sheet Metal v. Luca6 etal(2008-Ohio-3962; 2007 CA 326)(August 4, 2008).
If any prong of;this requirement is. nqt satisfied, relief shall be denied. ArgoPlastic Products Ca. v..Cleveland (1984), 15 Qhio St 3d 389, 391.
Plaintiff's,objecGon to the Magistrate denying. her Motion for Relief from

Judgment Entry Decree of Divorce filed October 14, 2005 is not well taken.

Plaintiff°s objection is overruled.

The Court adopts the Magistrate's Decision and incorporates the same in this Entry as the
Judgment of this Court:

This is a Final Appealable Order and the Clerk is directed to notify the parties and
counsel accordingly.

CC: Parties
Elizabeth Gaba, Esq.
David Gordon, Esq.
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Delaware County, Case No. 10 CAF 09 0074

Per Curiam

{¶1} Plaintiff-Appellant, Beth Miller (nka Knece), appeals the August 19, 2010

decision of the Delaware County Court of Common Pleas, Domestic Relations Division.

STATEMENT OF THE FACTS AND CASE

{12} Appellant and Defendant-Appellee, Norman Miller, were married on April

28, 1990. One child was bom as issue of the marriage on September 9, 1990.

(1(3} On September 29, 2004, Appellant filed a complaint for divorce against

Appellee. Appellee filed an answer and counterclaim. The matter proceeded before a

magistrate of the Domestic Relations Division. -

{14} The trial court docket shows the case was set for a settlement conference

on December 21, 2004. On December 27, 2004, a document was filed with the trial

court with the handwritten title, "Memorandum of Agreement." Undemeath the words

"Memorandum of Agreement" is a typewritten title, "AGREED JUDGMENT ENTRY

(DECREE OF DIVORCE)." The body of the document is typed but it also contains

handwritten inteYlineations initialed by the parties. The document is signed by the

parties and the counsel for the parties. The document contains a signature line for the

trial court judge.assigned to the case. The signature line sliows a signature of the "[trial

court judgeTnitials of magistrate]". A Shared Parenting Plan and a guidelines worksheet

were also docketed on December 27, 2004. That docuriment also contains the same

signature.

{¶5} On October 14, 2005, the trial court issued a Sua sponte entry captioned

"Judgment Entry Decree of Divorce." The judgment entry states:
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Delaware County, Case No. 10 CAF 09 0074 3

{16} °The Court, sua soonte hereby adopts and incorporates the document

filed December 27, 2004 titled, 'Memorandum of Agreement' as an Agreed Judgment

Entry (Decree of Divorce) as a final Joumai Entry, Decree of Divorce."

{¶7} The judgment entry contains the same signature.

{'Q8} Since the divorce, both parties have remar(ed.

{19} In March 2007, Appellee moved to amend the shared parenting plan and

recalculate child support. The parties resoived the issues by agreed entries in July

2007.

{¶10} On January 21, 2009, Appellant filed a motion for relief from the October

14, 2005 Judgment Entry Decree of Divorce and moved to vacate the December 27,

2004 Memorandum of Agreement, both pursuant to Civ.R. 60(B). Appellant argued in

the motion that the trial court impropedy adopted the Memorandum of Agreement

without following the procedures of Civ.R. 53. Appellant further argued that the

December 27, 2004 Memorandum of Agreement and the October 14, 2005 Judgment

Entry Decree of Divorce should be vacated pursuant to Civ.R. 60(BX4) and 60(B)(5).

{Q11} Appellee filed a Motion to Show Cause on April 7, 2009 for Appellant to

show cause as to why she had not complied with a property division found in the

Memorandum of Agreement.

{112} After a further review of the file, Appellant filed a"Motion to Vacate the

'Judgment Entry Decree of Divorce' and to Strike the 'Agreed Judgment Entry (Decree

of Divorce}' for Cause Shown Herein", on Aprii 10, 2009. The basis of Appeiiant's

motion was that the December 27, 2004 Memorandum of Agreement and October 14,

2005 Judgment Entry Decree of Divorce were signed by the magistrate on behalf of the
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triak court judge. Appellant argued in her motion that because the magistrate signed the

October 14, 2005 Judgment Entry Decree of Divorce for the judge, the Decree of

Divorce was a void judgment and was not a final, appealable order.

(¶13} The matter came on for hearing before a different magistrate on April 14,

2009. The issues before the magistrate were: (1) Appellee's motion to show cause, (2)

Appellant's Civ.R. 60(B) motion, and (3) Appeilant's motion to vacate and strike. At the

hearing, Appellant withdrew her Civ.R. 60(B) motion without prejudice to re-fiiing and

chose to proceed only on her motion to vacate and strike the December 27, 2004 and

October 14, 2005 entries based on the signatures on the entries. The magistrate set

Appellee's motion to show cause and Appellant's motion to vacate and strike for an

evidentiary hearing on July 27, 2009. A Magistrate's Order memorializing these issues

was filed on.April 15, 2009.

{¶14} On July 20, 2009, Appellant served a subpoena upon the trial court judge

to testify at the July 27, 2009 evidentiary hearing. The trial court judge filed a Motion to

Quash the Subpoena. He also submitted an affidavit with the following statements:

{¶15} •••.•

{¶16} "[The magistrate] was duly appointed as Magistrate to conduct all

Domestic Relations proceedings;

{¶17} "As Domestic Relations' Magistrate, she was given authority only to sign

my name to ap judgment entries that were agreed to and appr"oved by the parties;

1I11$} °r » tn

{1119} An evidentiary hearing was held before the magistrate on July 27, 2009

and a decision was issued on January 26, 2010. At issue before. the magistrate was the
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validity of the December 27, 2004 and October 14, 2005 entries and Appellee's motion

to show cause. The magistrate reviewed the procedural history of the case and

determined the Memorandum of Agreement and Judgment Entry Decree of Divorce

were valid entries. He concluded that the contested entries complied with Civ.R 53 and

it was within the judge's authority to delegate the duty of signing his name to agreed

judgment entries to the magistrate. Further, because the parties relied on the entries for

their own individual purposes such as remarrying and that the case had been reopened

in 2007 without issue as to the entries, the magistrate found that the parties waived any

objection they may have to the validity of the entries.

{120} In the Magistrate's Decision, the magistrate went onto complete a Civ.R.

60(B) analysis of Appeiiant's originai January 21, 2009 moflon, atthough Appellant had

withdrawn that motion. The magistrate denied Appeliant's 60(B) motion. The

magistrate also denied Appellee's motion to show cause.

{¶21} Appeilant filed objections to the Magistrate's Decision. On August 19,

2010, the trial court approved the Magistrate's Decision and overruled AppellanYs

objections.

{122} It is from this decision Appellant now appeals.

ASSIGNMENTS OF ERROR

{123} Appellant raises four Assignments of Error.

{'([24} 1. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

IN FINDING THAT THE JUDGMENT ENTRY WAS ENFORCEABLE BECAUSE THE

ENTRY DID NOT ADHERE TO THE MANDATES OF CIV.R. 58.
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{1[25} "It. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

IN FINDING THAT THE JUDGMENT ENTRY WAS ENFORCEABLE AND A FINAL

APPEALABLE ORDER BECAUSE THE JUDGMENT ENTRY DID NOT ADHERE TO

THE MANDATES OF CIV.R. 53.

{126) "11I. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

BY NOT DETERMINING THAT THE ALTERATION OF THE THEN-TITLED

'MEMORANDUM OF AGREEMENT' TO SAY'AGREED JUDGMENT ENTRY DECREE

OF DIVORCE' CAUSED THE MEMORANDUM TO NO LONGER EXIST IN THE

COURT FILE, AND FURTHER BY NOT DETERMINING THAT THE NOW ALTERED

DOCUMENT NEWLY CALLED 'AGREED JUDGMENT ENTRY (DECREE OF

D1VORCE)' WAS NEVER FILED, AS IT WAS ABSENT FROM THE DOCKET OF THE

COURT.

{jf27} "!V. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

BECAUSE [THE JUDGE] SHOULD HAVE RECUSED HIMSELF FROM PRESIDING

OVER THIS MATTER BECAUSE HE WA5 CALLED AS A MATERIAL WITNESS TO

TESTIFY ABOUT FACTS IN THE CASE, AND HE TESTIFIED BY AFFIDAVIT. IT WAS

PLAIN ERROR FOR HIM TO RULE ON APPELLANT'S OBJECTIONS."

I., II.

{Q28} We consider Appellant's first and second Assignments of Error

simultaneously because we find them to be dispositive of this appeal. Appellant argues

that the trial court erred in adopting the Magistrate's Decision that found the October 14,

2005 Judgment Entry Decree df Divorce was a final, appealable order because the

entry fails to comply with Civ.R. 53 and Civ.R. 58. We agree.
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{¶29} At issue in this case is the October 14, 2005 Judgment Entry Decree of

Divorce. The trial court judge attested that the magistrate was given authority to sign

the judge's name to all judgment entries that were agreed to and approved by the

parties. The underiying December 27, 2004 Memorandum of Agreement giving rise to

the October 14, 2005 Judgment Entry Decree of Divorce was an agreed entry, signed

by the parties and their counsel. On October 14, 2005, the trial court fited a sua sponte

Decree of Divorce. A review of that entry shows that the magistrate signed the judge's

name to the document and initialed the signature with her initials.

{130} The October 14, 2005 entry, as a Final Decree of Divorce, is a judgment

because it terminates the case or controversy the parties have submitted to the trial

court for reso3ution. Harkal v. Scherba Industries, tnc. (2000), 136 Ohio App.3d 211,

736 N.E.2d 101; Aguirre v. Sandovat, Stark App. NU. 2010CA00001; 2010-Ohio-6006.

Judgments that determine the merit$ of the case and make an end to it are generally

final, appealable orders. Harkai, supra. There is no differentiation between an "agreed

judgment" and judgmenY' for purposes of finaiity. Appellate courts are given the

jurisdiction to review the final orders or judgments of lower courts within their appellate

districts, Section 3(B)(2), Article IV, Ohio Constitution. For a judgment to be final and

appealable, however, it must satisfy not only the requirements of R.C. 2505.02, and if

applicable, Civ: R. 54(B), but also Civ.R. 58. Civ.R. 58(A) states,

{l31} "Subject to the provisions of Rule 54(B), upon a general verdict. of a jury,

upon a decision announced, "", the court shall promptty cause the judgment to be

prepared and, the court havirxg signed it, the clerk shall thereupon enter 'rt upon the
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journat. A judgment is effective only when entered by the clerk upon the joumal."

(Emphasis added.)

{¶32) At issue in the present case is whether the October 14, 2005 Judgment

Entry Decree of Divorce complies with Civ.R. 58. Upon our review of the relevant case

law and the rules of practice and procedure, we find it does not.

{133} "Where a matter is referred to a magistrate, the magistrate and the trial

court must conduct the proceedings in conformity with the powers and procedures

conferred by Civ.R. 53. 'Magistrates are neither constitutional nor statutory courts.

Magistrates and their powers are wholly creatures of rules of practice and procedure

promulgated by the Supreme Court.' Yantek v. Coach Builders Limited, Inc., Hamilton

App. No. C-060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkowski, Montgomery App.

No. 18620, 2001-Ohio-1498, citing Sec. 5(8), Art. IV, Ohio Constitution.

{¶34} Civ.R. 53 does not permit magistrates to enter judgments. This is the

function of the.judge, not the magistrate. Brown v. Cummins (1997), 120 Ohio App.3d

554, 555, 698 N.E.2d 501; In re K.K., Summit App.. No. 22352, 2005-Ohio-3112, at ¶17;

Harkai v. Scherba Jndustdes, Inc. (2000), 136 Ohio App.3d 211, 217-218, 736 N.E.2d

101; Kidd v. Higgins (Mar. 29, 1996), Lake App. No. 95-L-112.

{535} The exercise of the magistrate's powers under C[v.R. 53 is intended only

to "assist courts of record.." Yantek, supra at 110. "A magistrate's: oversight of an issue

or issues, even an entire trial, is not a substitute for the [trial court's] judicial functions

but only an aid to them.' 'fE]ven where a jury is the factfinder [n a proceeding before a

magistrate], the trial court remains as the uttimate determiner' of the case. It is the
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primary duty of the triai court, and not the magistrate, to act as the judicial ofFicer.° Id.

citing Hartt v. Munobe, 67 Ohio St.3d 3, 6, 1993-Ohio-177, 615 N.E.2d 617.

{136} One of the acts of the judicial officer is found in Civ.R. 58 where it states

the court must sign the judgment. This Court examined Civ.R. 58 in an almost similar

siWation to the present case where a judgment entry was rubber-stamped with the trial

judge's signature. In Flores v. Porter, Richland App, No. 2006-CA-42, 2007-Ohlo-481,

we found that the judge's rubber-stamped signature on a judgment entry did not compEy

with the requirement in Civ.R. 58 that the court must sign the entry, therefore rendering

the entry not a final, appealable order. We cited to our brethren in the Twelfth District

Court of Appeals in so holding:

{Q37} "The Mitchellcourt based its decision in part on the Twelfth District Court

of Appeals case of Brackmann Communications, Inc. v. Ritter (1987), 38 Ohio App.3d

107, 526 N.E .2d 823, in which the court found that a judgment entry that was not

signed by the trial judge was not a final appealable order. The Brackmann court stated:

{¶38} "'... simply because the amount in controversy is not large does not justify

abandoning basic proceduraJ formalities. Whether it be a county or common pleas

court, a basic tenet of Ohio jurisprudence remains that a court speaks only through its

journal ... Whether it be a county court or a common pleas court, the Ohio Rules of Civil

Procedure, including Civ.R. 58; must be followed and obeyed where they are

applicable.' !d. at 109. The Brackmann court thus held: 'In all civil cases appealed to

this court, therefore, a formal final joumal entry or order must be prepared which

contains the following: 1. the case caption and number; 2. a designation as a decision

or judgment entry or both; 3. a clear pronouncement of the court's judgment and its
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rationale if the entry is combined with a decision or opinion; 4. the judge's signature; 5, a

time stamp indicating the filing of the judgment with the clerk for journalization; and, 6.

where applicable, a Civ.R. 54(B) determination and Civ.R. 54(B) language.'

(Underlining added.) Id. at 109." Id. at ¶11-12.

{139} In Peters v. Arbaugh, (1976), 50 Ohio App.2d 30, 361 N.E.2d 531, the

Tenth District Court of Appeals examined a judgment entry where the issue was

whether a final, appealable order existed pursuant to Civ.R. 58. Judge Alba Whiteside

wrote in his concurrence:

{¶40} "* * * Civ.R. 58 provides that '* ** the court shall promptly cause the

judgment to be prepared and, the court having signed it, the clerk shall thereupon enter

**"it. A judgment Is efFective only when filed with the clerk for joumalization.

(Emphasis added.)

{141} "it is my view, as we originally held herein, that there can be no judgment

unless and until it is signed by the court, that is by the judge personally. The affixing of

the jud,ge's name by some unknown person who then initials the 'signature' cannot meet

the requirement by Civ,R. 58 that the court sign the judgment The purpose of this

requirement is obvious. There need be a clear and unequivocal indication in the record

that the action is that of the judge. An initiated 'signature' does not fumish that degree

of clanty and certainty that is required. This is especially true where the decision and

judgment are contained in a single wnting since there is no prior indication either orally

in open court or by a writing of the court's decision with which the initialed signature

judgment can becompared to ascertain whether or not the judgment truly constitutes

the action of the judge."
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{¶42} The January 26, 2010 Magistrate's Decision, in denying Appellant's

Motion to Vacate and Strike, concluded that the trial court is permitted to delegate the

duty of signing a judgment to the magistrate. Pursuant to the dictates of Civ.R. 53 and

Civ.R. 58, we find this conclusion to be in error. A court may not supersede the Rules

of Civil Procedure to give authority to a magistrate to sign the judge's name to a

judgment. We further find that under the confines of Civ.R. 53 and Civ.Ft 58, there is

no differentiation between an "agreed judgment" and a"judgment." Therefore, in this

case, the October 14, 2005 Judgment Entry Decree of Divorce is not a final, appealable

order because it is not signed by the court pursuant to Civ.R. 58.

(143} We hereby sustain Appellant's first and second Assignments of Error that

the trial court erred in finding that the October 14, 2005 Judgment Entry Decree of

Divorce is a final, appealable judgment.

{144} We also note that the Magistrate's Decision also ruled upon the merits of

Appellant's Civ:R. 60(B) motion to vacate the October 14, 2005 judgment based on

Civ.R. 60(B)(4) and 60(B)(5). We find any conclusions on Appeliant's Civ.R. 60(B)

motion to be premature because (1) Appellant withdrew that moBon on Aprii 15, 2009

and it was not before the court and (2) there was no final judgment from wh,ich a Civ.R.

60(B) praceeding could rise.

{¶45} We find it unnecessary to address Appeiiant's remaining Assignments of

Error based on our hoiding above.

{1[46} The August 19, 2010 decision of the Deiaware .County Court of Common

Pleas, Domestic Reiations Division is reversed and the matter is remanded to the tdal
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court for further proceedings to enter a Final Decree of Divorce so that Appellant can

proceed on her arguments based on the underiying Memorandum of Agreement.

Farmer, P.J.

Edwards, J. and

Delaney, J. concur.

}{N. SHEILA FARMER

N. JULIE A. EDWARDS

HON.PATRICIA A. DELANEY
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IN THE COURT OF APPEALS FOR DELAWARE COUNTY, OHIO

FIFTH APPELLATE DISTRICT

BETH MILLER

Plaintiff-Appellant

NORMAN MILLER

Defendant-Appellee

JUDGMENT ENTRY

Case No. 10 CAF 09 0074

For the reasons stated in our accompanying Opinion on file, the judgment of the

Delaware County Court of Common Pleas, Domestic Relations Division is reversed and

remanded. Costs assessed to be split equally between Appellant and Appellee.

H . JULIE A. EDWARDS
^:0

immms

HON. PATRICIA A. DELANEY
rn
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IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OHIODIVISION OF DOMESTIC RELATIONS

Beth E. Miller ) r- ^JUD ac
Plaintiff GE EVEREf T H. KRUEl6ER =

VS . ) .CASE NO 04 DR A 09 434 z c =.E?
Norman L. Milier ^ `^z ^ ^x

Defendant j ^o ' mo ;
XC ^ ^2N

r
v

ap 0
c^

JUDGMENT ENTRY ^ w

This matter comes on for consideraGon upon the Judgment Entry from the
Fifth District Court of Appeals filed on May 28, 2011.

On December 27, 2004 a Final Shared Parenting Decree was signed

under authority from the undersigned Judge. On October 14, 2005 a Finai

Judgment of Divorce was signed under authority from the undersigned Judge,

incorporating the parties complete Memorandurn of Divorce fited on December

27, 2004 and granting the Divorce. Further the Parties' Agreed Post Decree

Judgment Entry filed July 31, 2007 pertaining to parental rights and
responsibitities was signed under authorify from the undersigned Judge.

This judge delegated authority to the Magistrate for signature and filing on

each of the dates time-stamped thereon. Pursuant to the Remand, and upon

review of the Record, the undersigned Judge hereby substitutes his original

..•.u. U^^ ^_u+^ w[ Vaon of ihese above orders, effective the date of the original

filing date for each thereof, and as if fully signed in the previous entry.

WHEREFORE IT IS HERBY ORDERED ADJUDGED AND DECREED

that the parties are hereby granted a Divorce, effective 10114/2005, under the

terms and conditions as contained in the Parties' own memorandum of

agreement filed on December 27, 2004, and is incorporated herein.

I
^xNd ^ !'t' 9
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IT IS FURTHER ORDERED that the Court has approved and Orders the

terms of the Agreed Post Decree Judgment Entry filed July 31, 2007, effective

that date of filing, and the original signature below substitutes for the signature in

that Entry.

ITlS SO ORDERED.

te 'f
DATE

The Clerk of this Court is hereby Ordered to serve a copy of this Judgment Entry upon
the following by)(Regular Mail, ^Mailbox at the Delaware County Courthouse, q
Facsimile transmission. r '

CC: Elizabeth Gaba, Esq.
David Gordon, Esq.

2
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