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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC AND/OR GREAT GENERAL INTEREST

The case sub judice is a case of public and/or great general interest because it

concerns the permanent termination of fundamental and constitutionally protected parental

rights and the Ninth District's evisceration of the scrutiny required for decisions terminating

parental rights. As both the United States Supreme Court and this Court have previously

observed, "'the right to raise a child is an `essential' and `basic' civil right"'. In re Hayes, 79

Ohio St.3d 46, 48 (1997); see also Stanley, 405 U.S. 645, 651 (1972); Skinner v. Oklahoma,

316 U.S. 535, 541 (1942); Meyer v. Nebraska, 262 U.S. 390, 399 (1923); In re Murray, 52

Ohio St.3d 155, 157 (1990). As a result, courts must strictly construe statutory conditions

that serve to overcome that fundamental right. In re Heaven G., 2007-Ohio-3313, ¶41 (6"

Dist. 2007) (citing In re Cunningham, 59 Ohio St.2d 100, 104-05 (1979)). Notwithstanding

the gravity of permanently terminating parental rights, the Ninth District's decision below

diminishes the requisite scrutiny for terminating said rights by holding that a trial court need

not make findings as to each of the mandatory best interest considerations of Ohio Revised

Code § 2151.414(D)(1) as long as it summarily states that it has considered all of the factors

and by further holding that trial courts may satisfy the "clear and convincing evidence"

standard through admission of findings made during prior adjudicatory and dispositional

hearings.

The Ninth District's lax approach to the "family law equivalent of the death penalty"

not only does violence to the parental entitlements of all parents within the District who face
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a motion by a children services agency to take permanent custody of their children,' but it

also directly contradicts decisions by other Ohio appellate courts. See, e.g., In re Janson,

2005-Ohio-6712 at ¶39 (11`h Dist. 2005) ("The failure to discuss each of the factors set forth

in R.C. 2151.414(D)(1)[(a)-(e)]...when arriving at a conclusion concerning the best interest

of [a]...child is prejudicial error."); In re Brown, 98 Ohio App.3d 337, 343 (3d Dist. 1994)

("The court is required by the statute to find, by clear and convincing evidence, that certain

criteria have been met, and the court must state those findings on the record, such that it is

clear to all parties that the decision is supported by the facts"); In re G.N., 170 Ohio App.3d

76 (12`h Dist. 2007) (reversing the trial court's decision granting permanent custody to the

Clermont County Department of Job and Family Services in-part because the trial court did

not indicate that it had considered the wishes of the children or that it had considered whether

any of the factors in Ohio Revised Code § 2151.414(E)(7) to (11) applied in relation to the

parent and children, as Ohio Revised Code § 2151.414(D)(2) and (5) required).

The case sub judice is also a matter of public and/or great general interest because the

Ninth District's decision degrades the quantum and reliability of proof necessary to terminate

parental rights by permitting trial courts to satisfy the "clear and convincing evidence"

standard through admission of findings made during prior adjudicatory and dispositional

hearings. This incorporation of factual findings is concerning because it undermines

legislative intent that evidence considered during a permanent custody hearing stand

independent of prior proceedings and because it permits a trial court to base a decision

1 In re Hoffman, 97 Ohio St.3d 92, ¶14 (2002); In re Hayes, 79 Ohio St.3d at 48; In re Murray,

52 Ohio St.3d at 157.
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terminating parental rights on findings made by a preponderance of the evidence rather than

clear and convincing evidence. This result, in turn, diminishes the reliability of such

decisions and correspondingly erodes the sanctity of the rights of all parents.

STATEMENT OF THE CASE AND FACTS

The case sub judice first arose in September 2006, when Lorain County Children

Services (hereinafter "LCCS") filed complaints in Lorain County Juvenile Court alleging

neglect and dependency as to R.H., Jr. and M.H., two of the children herein. At that time,

LCCS received emergency temporary custody of the children and the trial court subsequently

adjudicated R.H., Jr. and M.H. as neglected and dependent. However, the children

ultimately returned to the home and LCCS closed its file. Later, in August 2009, LCCS filed

an additional complaint with the trial court alleging A.H., the third child herein, to be a

dependent child. LCCS also requested and received emergency temporary custody of all

three children at this time. The trial court subsequently adjudicated A.H. as neglected and

dependent.

Following the latest adjudication, the trial court granted temporary custody of all

three children to LCCS. LCCS placed R.H., Jr. in a foster home separate from the foster

home for M.H. and A.H. due to "sexualized behavior" that allegedly occurred between R.H.,

Jr. and M.H. LCCS later moved M.H. and A.H. to a different foster home due to the original

foster home's inability to deal with M.H.'s outbursts and special needs.

At the beginning, the parents received visitation with the children. However, LCCS

soon requested that the court suspend Appellant Randy S. Hubbard, Sr.'s (hereinafter

"Father") visitation. Janet Dutton, a direct services caseworker for LCCS, initially testified

3



during a permanent custody hearing on April 11, 2011, that LCCS requested that the trial

court suspend Father's visits with the children based upon an alleged disclosure by Father to

his "Nord worker" that he continued to use drugs. Later in her testimony, though, Ms.

Dutton cited Father's alleged hostile behavior and alleged noncompliance with a request for

drug screens as the basis for amending the case plan and requesting suspension of Father's

visitation with the children. In any event, the trial court terminated Father's visitations with

the children in January 2010.

In June 2010, the parties came before the trial court on a motion by LCCS for

permanent custody of the children. After hearing, the trial court found that Appellant Joyce

Hubbard (hereinafter "Mother") had made some progress on her case plan objectives and that

LCCS had not made a good faith effort to reunify Mother and the children due to the limited

visitation schedule between Mother and the children. The trial court denied LCCS's motion

and extended its temporary custody of the children for six months. Thereafter, LCCS

permitted Mother some unsupervised, but "monitored," visits with the children. However,

the trial court terminated Mother's visitations with the children Christmas week 2010.

On November 17, 2010, LCCS filed a second motion for permanent custody of the

children. The matter came on for hearing on April 11, 2011. During the hearing, several

witnesses testified to the existence of behavioral and developmental problems with the two

older children. Ms. Dutton and other witnesses testified that R.H., Jr.'s social skills

improved since beginning medication and counseling and other services. However, Ms.

Dutton and several other witnesses for LCCS admitted that M.H.'s behavioral problems

continued. The trial court heard little testimony about A.H. and no testimony about

behavioral or other problems with the child.
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Ms. Dutton testified that LCCS had the following concerns with the family: 1) a

lengthy history of neglect; 2) "sexualized behavior" by R.H., Jr. and M.H.;2 3) the children's

temporary out-of-home living arrangement and need for a permanent home; 4) the children's

special needs and the parents' inability to meet those needs due to possible mental health

issues; and 5) the added concern about drug and alcohol use by Father. Ms. Dutton initially

stated that the parents had not complied with the case plan, such as not following-through

with counseling recommendations, parenting classes, an "intervention" suggested by a

therapist from Berea's Children's Home, or Help Me Grow. Ms. Dutton also testified that

the parents had not addressed their alleged lack of parenting skills based on her own

observations and the parents' failure to verbally recite back what they learned and what they

needed to do differently. Despite Mother's subsequent testimony otherwise, Ms. Dutton

claimed that the parents denied that the children had special needs "at times" because Mother

would resist suggestions or redirection from Ms. Dutton during visits with the children.

Although the parents did attend various meetings at LCCS, Ms. Dutton did not equate the

parents' attendance as participation because Father would allegedly become extremely irate

during each of the meetings. Ms. Dutton did, however, admit on cross examination that

Mother had attended parenting sessions, all sessions with Help Me Grow for A.H., and all

sessions with the therapist from Berea Children's Home for M.H. Ms. Dutton further

admitted that the parents' home was clean, organized, contained food and other appropriate

supplies, was appropriate for the children, and had working utilities.

2 Ms. Dutton did not describe what she meant by "sexualized behavior".
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The children's guardian ad litem, Christine Townley, ultimately recommended that

LCCS receive permanent custody of the children because she believed that the foster families

loved and respected the children and understood their special needs and because of her

uncertainty as to whether the parents understood the children's needs and problems.

However, Ms. Townley admitted that she saw the parents only during the parents' visitation

with the children and did not meet with the parents at all after the trial court suspended their

visitation with the children. Based on her observation of the visitation, the children were

happy to see their parents. Ms. Townley further admitted that she never had a conversation

with Father. Despite Ms. Townley's limited contact with the parents, she believed that both

parents resented her. Ms. Townley denied having knowledge that the children had any

mental health problems other than developmental delays and communication delays and also

denied having knowledge of any medications the children took on a daily basis.

LCCS also presented the testimony of several other persons who had interacted with

the parents and/or the children. These persons included a parenting instructor, a caseworker

from LCCS's alcohol and drug services unit, R.H., Jr.'s counselor, a school intervention

specialist, an early intervention specialist, a teacher, and the foster parents. The parenting

instructor testified that the parents were "relatively noncompliant" because, on one occasion,

Father indicated with a facial expression that he disagreed with the instructor's opposition to

corporal punishment. However, the instructor acknowledged that the parents met with him

nine to ten of the eleven scheduled meetings. The caseworker testified to terminating an

assessment on Father for alcohol and drug use based upon alleged hostility and agitation of

Father, but later acknowledged that Father finished the assessment with a person from

another organization. The school intervention specialist testified that the parents attended all
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but one of the IEP meetings for M.H.'s cognitive disabilities. The early intervention

specialist, who worked with A.H. on his large motor skills, speech, and cognitive skills,

testified that the parents showed interest and asked questions when she would demonstrate

play and communication techniques during sessions at LCCS. She further testified that

Father never exhibited any hostility in response to the techniques she imparted to him. The

teacher testified that M.H.'s behavioral problems in school were directly related to the

school's failure to meet M.H.'s educational needs. The teacher also acknowledged that she

never worked with the parents or took any affirmative steps to involve the parents.

Mother testified about her interaction with the children during visits and her loving

feelings toward the children. Mother admitted to making some changes in her parenting,

such as doing more listening and making more efforts at calming the children down before

dealing with chaotic situations. Mother said that the foster parents had told her that the

children missed the parents. Mother described how M.H. would make pictures and other

things at school and tell Mother during visits to give them to Father. M.H. would also say

that she loved Father and that she missed him.

The trial court granted LCCS's motion for permanent custody on Apri127, 2011. The

trial court's decision consisted of a verbatim recitation of factual allegations contained in an

affidavit LCCS attached to its permanent custody motion, many of which the evidence

adduced at the permanent custody hearing did not support, and summarily stated that it had

considered all relevant factors without specifically addressing each of the best interest factors

of Ohio Revised Code § 2151.414(D)(1).

Father and Mother separately appealed the trial court's decision to the Ninth District

Court of Appeals. In affirming the trial court's decision, the Ninth District overruled
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Mother's challenge to the trial court's conclusion that "the children could not be returned to

their parents within a reasonable time or should not be returned to their custody" because the

trial court also found that the children had been in the temporary custody of LCCS for more

than twelve of the prior twenty-two months and that Mother did not challenge that finding.

With respect to Father's assignments of error, the Ninth District concluded that the trial court

did not error by not articulating findings as to each of the best interest factors of Ohio

Revised Code § 2151.414(D)(1). The Ninth District further concluded that the trial did not

error by basing its permanent custody decision on findings not supported by the evidence

presented at the permanent custody hearing.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: Trial courts must connect their factual
findings in a decision terminating parental rights to the best interest
factors of Ohio Revised Code § 2151.414(D).

Requiring courts who terminate parental rights to connect their factual findings with

the mandatory best interest considerations of Ohio Revised Code § 2151.414(D) is

indispensable to ensuring that parents facing permanent termination of their parental rights

"receive every procedural and substantive protection the law allows" and that courts "sfrictly

construe" statutory conditions that serve to overcome parental rights. In re Hoffman, 97 Ohio

St.3d 92, ¶14; In re Hayes, 79 Ohio St.3d at 48; In re Murray, 52 Ohio St.3d at 157; In re

Heaven G., 2007-Ohio-3313 at ¶41 (citing In re Cunningham, 59 Ohio St.2d at 105). A

requirement that a trial court identify the statutory factor pursuant to which it makes a

particular finding concerning the best interest of a child also comports with the decisions of

various appellate courts throughout Ohio. See, e.g., In re Janson, supra; In re G.N., supra; In
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re Cravens, 2004-Ohio-2356 (3d Dist. 2004) (reversing the trial court's decision granting

permanent custody to the Defiance County Department of Job and Family Services because,

although the judgment entry prepared by the prosecutor stated that the court had considered

all of the statutory factors in Ohio Revised Code § 2151.414(D), the trial court did not

discuss all of the factors of Ohio Revised Code § 2151.414 in determining the children's best

interest). Conversely, where, as here, a court terminating parental rights makes factual

findings pertaining to the best interest of a child without connecting those findings to the

factors the court must consider under Ohio Revised Code § 2151.414(D)(1), confidence in

the propriety of the decision terminating parental rights is absent.

Pursuant to the Ninth District's decision in the case sub judice, a "boilerplate"

statement by the trial court that it has "considered all relevant factors, including, but not

limited to, those factors enumerated in R.C. 2151.414(D)" satisfies the statutory requirement

that the trial court actually consider each of the best interest factors of Ohio Revised Code §

2151.414(D). Based on the Ninth District's decision and as evidenced in this case, this

proposition holds true even where a trial court indisputably fails to consider one of the

factors enumerated in Ohio Revised Code § 2151.414(D)(1) because a children services

agency presented no evidence on the matter. These conclusions by the Ninth District inflict

significant damage to the scrupulous review required in light of the gravity of permanently

terminating parental rights.

Lastly, permitting trial courts to make findings in support of a decision terminating

parental rights without connecting those findings to the mandatory best interest

considerations of Ohio Revised Code § 2151.414(D)(1) places appellate courts in the tenuous

position of speculating whether the trial courts considered each of the mandatory factors
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instead of conducting a meaningful review of the findings and factors. In re McMillin, 171

Ohio App.3d 686 (3d Dist. 2007) ("It is not sufficient for the trial court to simply rely on the

appellate court to review the factual record or narrative and then make the necessary

inferences to determine whether the trial court must have considered each of the required

statutory factors.").

Proposition of Law No. H: A trial court must base a decision terminating
parental rights solely upon the evidence presented at the permanent
custody hearing.

Requiring courts to base termination of parental rights decisions solely upon the

evidence presented during the permanent custody hearing best reflects legislative intent and

best protects the fundamental rights of parents. Ohio Revised Code § 2151.414(A)(1)

provides, in pertinent part, that "[t]he court shall conduct a hearing ...to determine if it is in

the best interest of the child to permanently terminate parental rights and grant pennanent

custody to the agency...". (emphasis added). Ohio Revised Code § 2151.414(B)(1) follows

with

Except as provided in division (B)(2) of this section, the court may grant
permanent custody of a child to a movant if the court determines at the hearing
held pursuant to division (A) of this section, by clear and convincing evidence,
that it is in the best interest of the child to grant permanent custody of the child
to the agency...

(emphasis added). Likewise, division (D)(1) of Ohio Revised Code § 2151.414 provides, in

pertinent part, "[i]n determining the best interest of a child at a hearing held 12ursuant to

division (A) of this section...the court shall consider all relevant factors...". (emphasis

added). A plain reading of the above provisions and other provisions goveming termination

of parental rights evidences legislative intent that termination of parental rights would
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depend solely upon the evidence presented at an independent fact finding hearing. Indeed,

the legislature has decreed that "[t]he adjudication that... [a] child is an abused, neglected, or

dependent child and any dispositional order that has been issued in the case...shall not be

readjudicated at the [permanent custody] hearing...". Ohio Revised Code § 2151.414(A)(1).

Permitting a children services agency to introduce findings of fact made during prior

adjudicatory and dispositional hearings as evidence at a permanent custody hearing while

simultaneously prohibiting the parents from challenging those facts would seem to defy both

logic and due process.

Considering evidence from sources outside of a permanent custody hearing also

diminishes usual safeguards for evidence offered during permanent custody hearings.

Where, as in the case sub judice with respect two of the three children, the trial court adopts

factual findings from a prior dispositional decision rather than an adjudicatory decision, the

trial court adopts findings based upon evidence untested by the rules of evidence and subject

only to a preponderance of the evidence standard of reliability. This process results in a

permanent custody decision based on potentially inadmissible evidence and not based

entirely on clear and convincing evidence. Moreover, permitting trial courts to base

permanent custody decisions upon findings made during prior adjudicatory and dispositional

hearings could potentially undermine a meaningful permanent custody hearing entirely. It is

not inconceivable that such a practice could ultimately whittle a permanent custody hearing

down to little more than an exercise in the admission of exhibits consisting of decisions from

prior hearings.
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CONCLUSION

For the reasons discussed above, this case involves matters of public and/or great

general interest. Appellants request that this Court accept jurisdiction in this case so that it may

review the important issues on the merits.

Respectfully submitted,

Matthew A. Craig
COUNSEL FOR APPE LANTS,
Randy and Joyce Hubbard
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STATE OF OHIO

COUNTY OF LORAIN Z

IN RE: R.H., M.H., A.H.
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)ss: NINTH JUD.ICIAL DISTRICT
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06JC15001
09JCZ7453,

RY

ted: December 29; 201!

CARR, Judge.

{¶1} Appellants,'Joyce H. ("Ivlotlter') and Randy hl.<.("Father"), appeal from a

judgment of the Lorain County Court of Common Pleas, Juvenile Divisiortthat terminated their

parental rights and placed their three minor children in the peruiar.tent custody of Lorain County

Clzildren Services ("I;CCS"). This Court>affirms;

{¶2} Mother and Father are the natural parenta of R.H., born Qc&ober 27, 2001, M:I-I.;

born August 9, 2004, and A.H„ born Septeitrber 7, 2008. The faniily'shisttsny With LCCS began

before the youngest child was born. On September 11, 2006, LCCS fd.e.d complaints, alleging

that R.H. and M.H. were neglected and dependent children due.to unsanitary living conditions in

the home and the parents' failure to adequately supervise the children or nxeet their basic needs.

Each child was underweight anddevelopmentally delayed and had-not received regular medical
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care. R.H. and M.H. were later adjudicated neglected and dependent children. They were

initially placed in the emergency temporary custody of LCCS but were later returned to their

parents' custody under an order of protective supervision by LCCS. The trial court terminated

the order of protective supervision in July 2007.

{1q3} On August 17, 2009, LCCS again sought temporary custody of R.H. and M.H.

due to neglect by their parents. LCCS alleged that, one night while Mother was at work, Father

locked the two children out of the house, where they were found naked, dirty, unsupervised, and

engaged in inappropriate touching. LCCS also sought temporary custody of A.H., who was later

adjudicated a neglected and dependent child, and all three children were placed in the temporary

custody of LCCS. Based on the findings of the magistrates who conducted the adjudicatory and

dispositional hearings, the trial court concluded that LCCS had proven its allegations of

dependency and neglect by clear and convincing evidence. Neither parent objected to factual

findings made by any of the magistrates in this case, nor did they appeal from the adjudication

and disposition of any of the children.

{14} When the children were removed from the home, all three had significant

r__ addressed by theird 1ntw^ rlela^,c ae wetl ac hehavinral nrohlems that were not beingue'r'envpmvaa .-J.., ___

parents. R.H. had not been attending school regularly and had not been receiving any assistance

for significant developmental delays in his motor skills and speech. At the age of eight years

old, he had difficulty forming sentences and communicating and was unable to use a fork or

spoon. He was also fearful, clingy, withdrawn, hyper, and easily distracted. M.H. has an IQ of

68 and was in need of additional educational services, which she had not been receiving. She

also had serious behavioral problems. She had such difficulty controlling her emotions that she

behaved like an "animal" when she started therapy. A.H. also suffered from developmental
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delays in his speech and large motor skills when he came into LCCS custody. Still an infant at

that time, his foster mother found it strange that he rarely cried, as he did not seem to understand

that his needs would be met if he did. When initially placed in foster care, M.H. insisted on

acting as a caregiver to A.H. and was even found sleeping on the floor outside his room to watch

over him.

{15} The reunification goals of the case plan focused on the children receiving

educational help, the older children receiving counseling, and the parents obtaining stable

income and housing, parenting education, and counseling. The goal of parenting education was

to improve the parents' ability to meet their children's basic and special needs. In addition,

counseling was ordered to address Father's admitted drug and alcohol abuse and Mother's lack

of insight into her children's needs due to her low intelligence level and mental health problems.

{16} Although Mother initially made progress on some of the reunification goals,

Father did not. Father refused to engage in counseling or submit urine samples for testing, and

would not otherwise cooperate with LCCS in working toward reunification with his children.

During January 2010, because Father admittedly continued to abuse drugs and alcohol and had

been hostile and aggressive with LCCS workers and his children, the trial court terminated his

visitations with the children.

{17} LCCS initially moved for pennanent custody of all three children on April 2,

2010. The trial court held a hearing on the motion, at which it heard evidence about the extreme

ongoing neglect that these children had experienced in their parents' home and the resulting

emotional harm, behavioral problems, and developmental delays that they had suffered. Both

parents seemed to lack insight into their children's needs, but Mother had been cooperating with

LCCS and service providers to work toward reunification with her children. Following the
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hearing, the trial court found that Mother was making progress on the reunification goals of the

case plan, that there was reasonable cause to believe that she could be reunited with the children

within a reasonable time, and, therefore, that it was in the children's best interests to allow

Mother expanded visitation and more time to work on the case plan. Consequently, the trial

court denied the motion for permanent custody and extended temporary custody for another six

months.

{¶8} During the extension of temporary custody, the children had no contact with

Father but their visitation with Mother was expanded. Mother was permitted to have several off-

site visits with the children, during which the level of agency supervision was decreased from

"supervised" to "monitored." During December 2010, however, after Father appeared during

one of the visits in violation of the court's prior order, LCCS filed an amended case plan that

suspended Mother's visits with the children. The actual reason that Mother's visits were

suspended is not clear from the record, however. Although this issue was litigated at a hearing

on Mother's objection to the case plan amendment, after which the trial court overruled her

objection, a transcript of that hearing was not made part of the record on appeal.

1Q41 On November 17, 2010, LCCS again moved for permanent custody of R.H.,

M.H., and A.H. Mother later moved for legal custody of the children. Following a hearing on

both motions, the trial court found that the children had been in the temporary custody of LCCS

for more than 12 of the prior 22 months, that they could not be returned to either parent within a

reasonable time or should not be retumed to their custody, and that permanent custody was in

their best interests.



{¶10} Mother and Father separately appealed and this Court later consolidated their

appeals. Because Mother and Father have raised different arguments on appeal, their three

assignments of error will be addressed individually.

II.

MOTHER'S ASSIGNMENT OF ERROR

"THE TRIAL COURT'S DECISION WAS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE WHEN APPLYING THE CRITERIA OF O.R.C.
2151.414[.]"

{¶11} Mother's sole assigrunent of error is that the evidence in the record fails to

support the trial court's finding under R.C. 2151.414(E) that the children could not be retumed to

their parents within a reasonable time or should not be retumed to their custody.

{¶12} Before a juvenile court can terminate parental rights and award to a proper

moving agency permanent custody of a child, it must find clear and convincing evidence of both

prongs of the permanent custody test: (1) that the child is abandoned, orphaned, has been in the

temporary custody of the agency for at least 12 months of the prior 22 months, or that the child

cannot be placed with either parent within a reasonable time or should not be placed with either

..a'a.^t hacr.rl nn an analvcic irler R('., 2151.414(E); and (2) the grant of pemlanent custody to1- .. ... .... __ _...- ^ ° -

the agency is in the best interest of the child, based on an analysis under R.C. 2151.414(D). See

R.C. 2151.414(B)(1)-(2); see, also, In re William S. (1996), 75 Ohio St.3d 95, 99.

{113} The trial court found that the first prong of the permanent custody test was

satisfied for two reasons: (1) the children could not be placed with either parent within a

reasonable time or should not be placed with them, and (2) they had been in the temporary

custody of LCCS for more than 12 of the prior 22 months. See R.C. 2151.414(B)(1)(a) and (d);

R.C. 2151.4141(E). Mother does not take issue with the trial court's "12 of 22" finding, but
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challenges only its alternate finding that the children could not or should not be returned to their

parents' custody due to factors set forth in R.C. 2151.414(E). Any error in the trial court's

alterrtate findings under R.C. 2151.414(E) would not constitute reversible error, however.

{114} To demonstrate reversible error, Mother must demonstrate trial court error as well

as prejudice resulting from that error. Lowry v. Lowry (1988), 48 Ohio App.3d 184, 190, citing

Gries Sports Ents., Inc. v. Cleveland Browns Football Co., Inc. (1986), 26 Ohio St.3d 15, 28. "A

prejudicial error is defmed as one which affects or presumptively affects the final results of the

trial." Miller v. Miller, 5th Dist. No. 06CA3, 2006-Ohio-7019, at ¶12. Because Mother has not

disputed that the trial court's "12 of 22" finding under R.C. 2151.414(B)(1)(d) was supported by

the evidence, which satisfied the first prong of the permanent custody test, she cannot

demonstrate reversible error. Mother's sole assignment of error is overruled.

FATHER'S ASSIGNMENT OF ERROR I

"THE TRIAL COURT'S FAILURE TO ADDRESS EACH OF THE BEST
INTEREST FACTORS OF [R.C.] 2151.414(D)(1) AND TO MAKE FINDINGS
BASED UPON THE EVIDENCE PRESENTED AT THE PERMANENT
CUSTODY HEARING RENDERS ITS AWARD OF PERMANENT CUSTODY
TO LCCS CONTRARY TO LAW AND THIS COURT SHOULD,
THEREFORE, REVERSE THE JUDGMENT BELOW."

(¶15) Through his first assignment of error, Father argues that although the trial court

made a finding that permanent custody was in the children's best interests, it erred by failing to

articulate its findings on each of the best interest factors set forth in R.C. 2151.414(D)(1).

Although this Court has held that the trial court must make a best interest finding based on the

mandatory factors set forth in R.C. 2151.414(D), it has only noted in dicta that the trial court

"should" also detail its findings on each best interest factor, as such reasoning would aid this

Court's ability to conduct a meaningful appellate review. See, e.g., In re MB., 9th Dist. No.

21760, 2004-Ohio-597.



7

{¶16} Likewise, the cases that Father cites from other appellate districts do not support

his argument that the trial court must make explicit findings on each of the best interest factors.

He cites several cases from the Third Appellate District, which has also noted that the "preferred

practice" would be for the trial court to articulate its findings on each prong, but it has not held

that the trial court must do so, as long as it affirmatively indicates that it has considered each of

the statutory best interest factors. See, e.g., In re McMillen, 171 Ohio App.3d 686, 2007-Ohio-

2046, at ¶12, citing In re D.H., 3d Dist. No. 9-06-57, 2007-Ohio-1762; In re Cravens, 3d Dist.

No. 4-03-48, 2004-Ohio-2356. The Eleventh District has similarly held that "[t]here must be

some indication on the record that the trial court considered all four factors found in R.C.

2151.4141(D)." In re Jacobs (Aug. 25, 2000), 11th Dist. No. 99-G-2231.

{117} In the trial court's judgment entry, it explicitly stated that it had "considered all

relevant factors, including, but not limited to, those factors enumerated in R.C. 2151.414(D)[.]"

Although Father suggests that this Court reversed another Lorain County permanent custody

decision because "the trial court's summary statement that it considered all of the factors

enumerated in [R.C. 2151.4141(D)]" was insufficient to support its award of permanent custody,

this Court's decision in that case was not based on the trial court's failure to articulate findings

on each best interest factor. See In re A. W., 9th Dist No. 09CA009631, 2010-Ohio-817. Rather,

the reversal of the judgment in In re A. W. was based on the lack of evidence in the record to

support the best interest finding. Id. at ¶25.

{¶18J In this case, although the better practice would have been for the trial court to

more fully articulate its reasoning for its ultimate best interest finding, Father has failed to

demonstrate that the trial court committed reversible error by failing to do so.
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{119} Father also argues that the trial court erred by accepting the proposed findings of

fact and conclusions of law submitted by LCCS because 26 of those factual findings were not

supported by evidence presented at the permanent custody hearing. Although this Court has held

that the trial court cannot base its permanent custody findings on evidence outside the trial court

record, it has never held that every fact set forth in the trial court's permanent custody decision

must be based on evidence presented at the permanent custody hearing. See In re J.C., 9th Dist.

No. 25006, 2010-Ohio-637, at 114.

{120} By the time of the permanent custody hearing, the record in this case dated back

to 2006, with prior adjudicatory and dispositional hearings and even a prior permanent custody

hearing. After the prior adjudicatory hearings, factual findings were made by the magistrates,

which were adopted by the trial court without any objections to those findings filed by either

parent. See Juv.R. 40(D)(3)(b)(iv). At the most recent permanent custody hearing, LCCS

admitted many of those prior orders into evidence, including the unchallenged findings of fact,

also without any objection from either parent.

{121} Moreover, most of the findings that Father challenges had no direct bearing on the

.• ,__.^" - wl ^f ..870>+ F..A:..n ^r itc f,nAin that nP,,,nanent custodv was in the best interests of
Lr1$1 GV11Ll J lc vt «. anavaurj a........g r_..__^_____

the children, as the challenged findings primarily involve background facts about the reasons the

children were removed from the home and adjudicated neglected and dependent children. R.C.

2151.414(A)(1) explicitly provides that the trial court should not re-litigate its prior adjudicatory

or dispositional orders at the permanent custody hearing. Also, despite Father's argument to the

contrary, several of these findings were supported by testimony presented at the most recent

permanent custody hearing.
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{122} Although Father does not challenge the trial court's ultimate finding that

permanent custody was in the best interest of all three children, our review of the record reveals

that it was supported by clear and convincing evidence presented at the most recent permanent

custody hearing. When determining whether a grant of permanent custody is in the children's

best interests, the juvenile court must consider the following factors:

"(a) The interaction and interrelationship of the child with the child's parents,
siblings, relatives, foster caregivers and out-of-home providers, and any other
person who may significantly affect the child;

"(b) The wishes of the child, as expressed directly by the child or through the
child's guardian ad litem, with due regard for the maturity of the child;

"(c) The custodial history of the child, including whether the child has been in the
temporary custody of one or more public children services agencies or private
child placing agencies for twelve or more months of a consecutive twenty-two-
month period ***;

"(d) The child's need for a legally secure permanent placement and whether that
type of placement can be achieved without a grant of permanent custody to the
agency[.]" R.C. 2151.414(D)(1)(a)-(d).'

{123} Although Father's interaction with his children at the beginning of this case was

limited to supervised visitation, his visitation was terminated during January 2010, because he

was hostile and aggressive with LCCS and his children and refused to work on the reunification

goals of the case plan. At the time of the permanent custody hearing, he had not seen any of his

children for more than a year.

{124} The case plan required, among other things, that Father address his drug and

alcohol abuse problems and that he demonstrate an ability to address his children's special needs.

Father refused to admit that he had parenting problems, however, and denied that his children

had special needs. He refused to engage in counseling and, although he started a drug and

1 The factor set forth in R.C. 2151.414(D)(1)(e) will not be addressed because LCCS presented

no evidence to establish any of the factors set forth in R.C. 2151.414(E)(7) through (11).
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alcohol assessment, the counselor terminated the interview because Father became hostile,

agitated, and used vulgar language. Father never followed through with completing an

assessment or otherwise addressing his substance abuse problem. He told the caseworker that it

was none of the agency's business if he chose to get high. Father often became belligerent with

the caseworker and other service providers and became so hostile during one meeting with the

counselor who taught the parenting class that the counselor felt the need to call 911 to protect

himself.

{¶25} The children's interaction with their foster families, with their counselors, and

with each other, on the other hand, had become more positive and the bond had grown

throughout this case. M.H. and A.H. were placed together in the same foster home, while R.H.

was placed in a separate home, because he had sexually acted out against M.H. The children had

become closely attached to their respective foster families, who had made efforts for all three

children to have regular, supervised visits together, however, and they intended to continue doing

so. Both sets of foster parents were interested in adopting the children.

{¶26} The children's counselors, M.H.'s teacher, and A.H.'s intervention specialist

fi,rther APq„rihed cnmP nf the help that each child had been receiving to work on their behavioral

problems and developmental delays. Each child had made significant progress toward resolving

those difficulties. The foster parents were providing the children appropriate boundaries and

consistent structure, the type of environment that was essential to their healthy development,

given their developmental delays and behavioral problems. Both R.H. and M.H. had become

involved in activities and were making friends and doing better academically.

{¶27} R.H. and M.H. had each expressed their desire to remain in their respective foster

homes. The caseworker testified that R.H. "begged me to do everything I can so that he doesn't
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have to go back to his parents." R.H. had expressed to his counselor that he was afraid of both

his parents and wanted to stay with his foster parents. M.H. told the caseworker that she wanted

to live with her foster family "forever."

{1128} A.H. was only two years old at the time of the hearing, so the guardian ad litem

spoke on his behalf. She gave her opinion that permanent custody was in the best interest A.H.

and the other two children. She emphasized that the parents had not improved their relationship

with their children or their parenting skills. The children, on the other hand, were very bonded

with their respective foster families and were doing well in those stable and nurturing

environments. The guardian testified that the children were finally getting the attention that they

needed and the foster parents were very involved in their lives and were meeting all of their

special needs.

{129} Until August 2009, the children had lived with Mother and Father, who had not

met many of their basic needs and had failed to acknowledge or address their special needs.

Even at the time of the permanent custody hearing, Mother continued to deny that her children

had behavioral problems or developmental delays at the time they were removed from her care.

n,vn;;e rhe ru,enty mnnnli- that the children had lived outside their parents' custody, however,

they had made significant strides toward achieving normal lives. Each was living in a structured,

stable, and loving environment and was doing much better developmentally, academically, and

socially.

{¶30} The children were in need of a legally secure permanent placement and the

evidence supported a reasonable conclusion that such a secure placement could only be achieved

through a grant of permanent custody to LCCS. Neither parent was in a position to provide the

children with a suitable home and there were no relatives who were willing or able to do so. As
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Father has failed to demonstrate any error in the trial court's best interest finding, his first

assigmnent of error is overruled.

FATHER'S ASSIGNMENT OF ERROR II

"THE TRIAL COURT COMMITTED REVERSIBLE ERR[OR] BY
AWARDING PERMANENT CUSTODY TO LCCS WITHOUT FIRST
APPOINTING COUNSEL TO REPRESENT THE INTERESTS OF THE
CHILDREN AND THIS COURT SHOULD, THEREFORE, REVERSE THE
TRIAL COURT'S AWARD OF PERMANENT CUSTODY TO LCCS."

{1131} Father next argues that the trial court erred by failing to appoint independent

counsel for the children. None of the parties raised this issue at any time in the trial court, but

Father raises it for the first time on appeal to this Court. Although Father cites authority from

other appellate districts for his assertion that this issue need not be timely raised in the trial court

to preserve it for appellate review, that is not the law in this district.

{1[32} As this Court has repeatedly stated, "`where no request was made in the trial court

for counsel to be appointed for the children, the issue will not be addressed for the first time on

appeal."' In re T.E., 9th Dist. No. 22835, 2006-Ohio-254, ¶7, quoting In re KK, 9th Dist. No.

22765, 2005-Ohio-6323, at ¶41, citing In re B.B., 9th Dist. No. 21447, 2003-Ohio-3314, at ¶7.

Other appellate districts have also held that this issue must be raised in the trial court to preserve

it for appellate review. See, e.g., In re Graham, 4th Dist. No. 01CA57, 2002-Ohio-4411, at ¶31-

33; In re Brittany T. (Dec. 21, 2001), 6th Dist. No. L-01-1369.

{133} Father has not asserted that the trial court committed plain error, nor has he

explained why this Court should delve into this issue for the first time on appeal. In In re T.E.,

this Court explained its rationale for not addressing this issue when a parent raised it for the first

time on appeal:

"Although some courts have held that a parent cannot waive the issue of the
children's right to counsel because such a result would unfairly deny the children
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their right to due process, see, e.g., In re Moore, 158 Ohio App.3d 679, 2004-
Ohio-4544, at ¶31, we disagree that the reasoning applies to this case. Mother has
not appealed on behalf of her children and is not asserting their rights on appeal.
This is Mother's appeal of the termination of her own parental rights and she has
standing to raise the issue of her children's right to counsel only insofar as it
impacts her own parental rights. See In re Smith (1991), 77 Ohio App.3d 1, 13.

"The Ohio General Assembly and the Ohio Supreme Court have required courts
to expedite cases involving the termination of parental rights, to prevent children
from lingering in foster care for a number of years. See, e.g., R.C. Chapter 2151;
App.R. 11.2. Mother should not be permitted to impose an additional delay in the
proceedings by raising a belated challenge for the first time on appeal, under the
auspices of defending her children's due process rights. She had the opportunity
at the permanent custody hearing to timely assert their rights, and therefore her
derivative rights, but she chose not to. This Court is not inclined to reward a
parent for sitting idly on her rights by addressing an alleged error that should have
been raised, and potentially rectified, in the trial court in a much more timely
fashion." In re T. E., at ¶8-9.

{134} Also, there was no indication in this case of any conflict between the children's

wishes and the recommendation of the guardian ad litem. The youngest child was too young to

express his wishes and presumably too young to work with appointed counsel. The older two

children had expressed their desire to remain in their foster homes, which was entirely consistent

with the recommendation of the guardian ad litem. Thus, there is no indication that counsel

representing the guardian ad litem was not properly advocating on behalf of the children.

Consequently, Father's second assignment of error is overruled.

Ill.

(135) The assignments of error of Mother and Father are overruled. The judgment of

the Lorain County Court of Common Pleas, Juvenile Division, is affirmed.

Judgment affrrmed.

There were reasonable grounds for this appeal.

A-13



14

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Lorain, State of Ohio, to carry this judgment into execution. A certified copy of

this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the joutnal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

o. kr%
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THE COURT

BELFANCE, P. J.
DICKINSON, J.
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