IN THE SUPRME COURT OF CHIO

THEODORE JACKSON

APPELLANT ‘ :  On Appeal from the
: :  Marion County Court
V. : of Appeals, Third
:  Appellate District

WARDEN OF MARION CORRECTION INST.
APPELLEE :  Court of Appeals
:  Case No. 9-11-37

12-0282

MEOMRANDUM IN SUPPORT OF JURISDICTION
OF APPELLANT THEODORE JACKSON

. THEODORE JACSKON

P.0. BOX 57 #590-406

P.0. BOX 57 |

940 MARION-WILLIAMSPORT RD.
MARION, OHIO 43302-0057

PRO SE COUNSEL

WILLIAM H. LAMB, ASST. ATT. GEN.

441 VINE ST, 1600 CAREW TOWER
CINCINNATI, OHIO 45202 : =i ED
S FILE
COUNSEL FOR APPELLEE o
FER 15 2012
ey OF SOURT

susRelE COUKT OF OHIO

2 e

CLERK OF COURT
SUPREME COURT OF OHIQ _




TABLE OF CONTENTS

pPage

‘EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTICNATL

QUESTION - - . . . . . . . . . . . 1
STATEMENT OF THE CASE AND FACTS . . . . . . . . 1
ARGUMENT IN SUPFORT OF PROPOSITIONS OF LAW . - . . . 3

Proposition of Law No. I: The Appellant's maximum sentence has
expired and burden of proof is met Common Pleas Court possesses

no jurisdiction to overrule the petition denying Liberty Interest
without Equal Protection and Due Process of Law in violation of

the Double Jecpardy Clause bringing about Cruel and Unusual Punish-
ment via the 5th,8th,l4th Amends. U.S.C.A. - . . . 3

Proposition of Law No. II: Where Appellant has been released on
parole and recommitted to 'serve new conviction and parcle is never
revoked or violated after expiration of new sentence continued im-
prisonment violates Due Process and Equal Protection under the 5th,
l4th Amends. U.S.C.A. constituting Cruel and Unusual Punishment -

via 8th Amend. U.S.C.A. . . . . . . . . . . 13
CONCLUSION . . - . . . . . . . . P
CERTIFICATE OF SERVICE . - - . . . . . . . 15
APPENDIX ) Appx. Page

JUDGMENT ENTRY Of the Marion County Court of Appeals

(January 17, 2012) . . . . . . . . . . . 1-10



EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND
INVCLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

On the facts of this case, it 1s a case of FIRST IMPRESSION

in Chio. The Appellant is denied his Liberty unlawfully, and ill-

egally by the Warden on VOID SENTENCES due to the fact the Common

Pleas Court NEVER sentenced Appellant to CONSECUTIVE SENTENCES as
mandated by statute. Non obstante, the Chio Dept. of Reh. & Corr.

did in fact sentence Appellant to CONSECUTIVE SENTENCES . All these

were entered over a (30) thirty year process, in the interim Appel-
S o

lant was released by the Warden ON VOID PAROLES.

The Ohio Dept. of Reh. & Corr. certified records show Appell-

ant's sentences as CONCURRENT SENTENCES, while at the same time

these zame records show an ILLEGAL AGGREGATION OF SENTENCES. Can

TIME ? Without violating the State and Federal Constitutions ?

Further, this case should be heard because Appellant has been
and is now imprisoned after service of (1) one year sentencé, where
his parole or void parole has never been declared violated or re-
voked in violation of his Fundamental right to Liberty.

. STATEMENT OF THE CASE AND FACTS:

The Appellant is held by the Warden in denials of his Funda“
mental Rights to procedural and substantive due process and equal
protection of law, and he's held in violation of the double jeopardy
clause, and cruel and unusual punishment clauses as pléad passim
below. The Common Pleas Court and Third District Court of appeals

possessed NO JURISDICTION TO DENY WRIT OF HABEAS CORPUS.




The Appellant (Mr. Jackson) appeared in the Marion Common Pleas Court as a Layman of the
law, seeking equitable redress via his Fundamental Privilege to the Writ of Habeas Corpus guaranteed

under the Ohio Constitation Article I § 8, of one (1) question see Petition page (p.) 1. quoted below:

HABEAS CORPUS ISSUE

% The (Pet.) is illegally and unlawfully held by the
Warden of the Marion Correction Institution at
the address above, where as here (Pet.) maximum
sentence expired on 1-30-11 see certified court
judgment exhibit {ex.) (A-9-10) attached hereto.
Case law is clear see FRAZIER V. STICKRATH,
536 N.E.2d 1195 SYLLABUS; STATE EX REL.
DAILEY V. MORGAN, 761 N.E.2d 140 (Marion
Common Pleas Court) SYLLABUS 2, moreover,
the writ of habeas corpus should issue here as
(Pet.) is held by Warden in violation of the due
process clause as explained infra see HAMILTON
V KEITER, 241 N.E.2d 296.”

This habeas corpus issue is verified by Affidavit in support of writ of habeas corpus Petition
(hereinafter) (ASWHCP) 7 10 : “ All statements of fact seen in the foregoing petition for habeaé corpus
are true as I witnessed thus I say under the penalty of perjury”. See petition appendix .

The habeas corpus issue of Mr. Jackson's expiration of maximum sentence above, and continued
illegal imprisonment by the Warden has never been addressed by the pleading of the asst., att., gen.,
filed 5/31/2011 and 6/16/2011.

The Court's Judgment rendered 7/28/2011 never mentions or adjudicates the Habeas Corpus

issue Appellant raised above.

)



. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW No. I:

' THE APPELLANT'S MAXIMUM SENTENCE
'HAS EXPIRED AND BURDEN OF PROOF IS
MET COMMON PLEAS COURT POSSESSES

'NO JURISDICTION TO OVERRULE THE
PETITION DENYING LIBERTY INTEREST
WITHOUT EQUAL PROTECTION AND DUFE
PROCESS OF LAWIN VIOLATION OF THE
DOUBLE JEOPARDY BRINGING ABOUT
CRUEL AND UNUSUAL PUNISHMENT VIA
THE 5TH,8TH.14TH AMENDS. US.C.A.

The Appellant (Mr. Jackson) presented a prima facie case of illegal imprisonment see petition at

p:1, and (ASWCHP) § 1.0; maximum sentence of one (1) year had expired on 1-30-2011, the Court

below then ordered the Warden to show cause via CHARI V. VORE, 91 Ohio St.3d 323 HEADNOTE
14«1f thé_ court decides that the petition for habeas corpus states .a facially valid claim, it must allow
the writ. R.C.§ 2725.06 .”.

| The Warden 1t-hen ﬁlgd motions for summary judgment and motion to dismiss as the return of |

writ HAMMOND V. DALLMAN, 63 Ohio St. 3d 666,667 (respondent's motion to dismiss should be

treated as a rétﬁm of writ). In théée motion the Warden through the asst. att., gen., asserted invalid
defenses, and submitted evidence that Mr. Jackson's maximum sentence v;las sixty (60} S(ears, based on
an exhibit (ex.) of the Ohio Deptartment of Rehabilitation and Correction (hereafter) (ODR&C).

The Appellant filed a motion to overrule the st?ite's motion above,.

The Warden then filed 2 response via the ordér of the court, asserting.thz_lt Mr. Jackson's
maximum parole date was 8/27/2039, and the Warden for the first time introduced a do_éument:from

the (ODR&C) which demonstrated the (ODR&C) had illegally and untawfully judicially sentenced

&)



The appellant to consecutive sentences, sce state's motion filed 6/16/2011 p.1, and the exhibit attached

at p. 2, 79 6-10 quoted verbatim infra;

“ To simplify the calculation of the maximum sentence: under R103-727 the inmate

was sentenced to a 25 year maximum sentence. He committed a new crime while on
parole, therefore, the parole violation is consecutive and he was admitted under inmate
number A161-686. His new sentence was a 25 year maximum sentence so that totaled

50 year maximum sentence.

He committed a new crime while on parole again and was admitted under inmate
number A 200-824 with a new sentence of 10 year maximum sentence WHICH WAS
ADDED and gave inmate a fotal of 60 years maximum sentence. He was again admit-
ted under A 255-383 with a 15 year max, however, he was discharged from custody on
this number and released back on parole. His maximum sentence remained at 60 years.

He was then admitted under inmate number A 399-526 under Senate Bill 2 cases which
were concurrent and his maximum sentence remained 60 years from this point forward.
His maximum expiration of sentence under A 399-526 was 7/28/2038.

When he finished with his Senate Bill 2 cases he was released back to parole under
his old cases. He was admitted on inmate number A 513-915, however his parole was

never revoked and he was returned to parole on his old cases.

He was at large several times while on parole and received lost time of 215 days and
180 days. This time was added to his old max of 7/28/2038. His new max date became

8/27/2039.”.

Honorable Judgeé at this point it became incumbent on Mr. Jackson to plead facts that would
overcome the prima facie case of lawful imprisonment the Warden submitted, as in habeas corpus
cases, the burden of proof is on the petitioner to establish his right to release see CHARI V. VORE,

id. 325 citing HALLECK V. KOLOSKI, 4 Ohio St. 2d 76,77; YARBROUGH V. MAXWELL, 174

Ohio St. 287,288. More specifically, in habeas corpus proceedings, “ ' where the return sets forth a
justification for the detention of the petitioner, the burden of proof is on the petitioﬁer to establish his

right to release.' .” see CHARI, quoting YARBROUGH, 174 Ohio St. at 288.

(4)



Moreover as held by the'Ohio Supreme Court in CHARLV. VORE, HEADNOTE 4 “To 7

o sattsfy he burden of pi provmg the right to release ina habeas cor_pus proceedmg, after the return has set

: _forth a Just:lﬁcatron for the detennon of the petlnoner the petItrone:r must first mtroduce ev1dence to

overcome the presumptlon of regulanty that attaches to all court proceedmgs R.C.§ 2725 14 .

Mr Jackson then on 6/23/2011 ﬁled REPLY TO SUPPLEMENTALRETUKN' that

' motion proved at p- 4—6 through the 'certlﬁed Cuyahoga County Comrnon Pleas c_ourt record no

'presumptlon of Junsdrctlon should attach, and under such cncumstances thls Appellate Court has held

_ the Writ of habeas corpus must issue dlschargmg the petrt:loner see STATE EX REL. SMILACK V.

BUSHONG 112 N E.2d 675 I—IEADNOTE 5 (* Presumption as to jutlSdlCthl’l of court of general

' _]unsdlctron is rebutted and overcome only by recztals in record afﬁrmattvely showing lack of

__ JUl'lSdlCthl‘l .

In this instant The Appellant raised a quesnon of Junsdlctlon in the common pleas court
Judgments used by the Warden supra to ﬂlegally sentence Mr Jackson to 31xty (60) years as shall be '

plead below, Wlnch sentences were entered - WITHOUT STATU TORY AUIHORI TY, see

] HEADNOTE 6, of the Third District Court of Appeals in STATE EX REL PARSONS V.

BUSHONG 169 N.E. 2d 692 (“ Any act of a court in violation of statutory reqmrements may be

cons:dered to bei in excess of _]urlsdlcﬂan. ”)

The Ohio Supreme Court has recently reafﬁrmed the legal doctrme of statutory mandates see

 STATE V. FISCHER, 128 Ohio St.3d 92 HEADNOTE 3.(“ Sentence that is not in accordance

W1th statutorzly mandated term is void.’ ), the reasomng of the Supreme Court is. reﬂected atq8

“ Byt in the modern era, Ohio law has consistently
recognized a narrow, and imperative exception to

' that general rule: a sentence that is not in accord-
ance with statutorily mandated terms is void. See, '
e.g., Simpkins, at  14; State v. Bezak, 114 Ohio St.

&)



94; State v. Jordan, 104 Ohio St. 3d 21; State V. Beasley
~ (1984), 14 Ohio St. 3d 74,75; Colegrove v. Burns, (1964)
175 Ohio St. 437. See also Woods v. Telb, (2000) 89 Ohio
. St 3d 504. '

The Appellant's past convictions as cited in the exhibited at p. 2 47 6-10 shall be quoted from
certiﬁed Journal entries attached to petition for habeas corpus as exhibits {A-1-2-3 -4-5) to show the
dzscrepanmes in the actual court record and the Jabricated Jacts submitted by the Warden to justify
unlawful i unpnsonment of Mr Jackson;

€x.(A-1) case no. CR~77-36641***(1) year***(5) years***ryn concurrently case 1o. CR-36620
€X.(A-2) case no. CR-77-36620%**(4) year* *#(25) yearsFH*_ :
ex.(A-3) case no. CR-81- -162099*%(7) year***(25) years***to run consecutive to parole violation.
ex.(A-4) case no. CR-80- ~59044***(2) year***(10) years*** :
“ex.(A-5) case no. CR-87-222201 *H(2) year***(10) years***,
These certified Cuyahoga County common Pleas court Journal entries of sentence conclusively |

prove that court did not sentence appellant to consecutive sentences. So this proves that the sentences

above are void, because Mr. Jackson being on parole mandated Statutorily consecutive sentences via

-R.C. § 2929.41_(B)(3); see the case law of this Appellate Court attached STATE V. DETWIILER,

1984 WL 7976 (Ohio App. 3 Dist,) at *5,

Appellémt'_s trial court had a duty, him being a parolee to record consecutive sentence on the

Journal see STATE V., SIMMONS, Case No. 82-J-16 (Ohio App. 7 Dist.) at p. 2. Further, the

(ODR&C) rec_ord exhibit (ex.)(1), attached to Appellant's motion to overrule (filed: 6-8-2011), this
document on its face reflects no consecuttve sentences to be served, ex.(1) was originally entered m
another matter of Mr. J. ackson s by the Assistant Attorney General see appendix hereto. On these facts
Appellant’s hberty was de_nled by the Judge of Marion Common Pleas Court without Due Process of

law,

(6)



Here the (ODR&C) Wlthout statutory authonty zllegaibz aggregated the appellant's sentences =

" ,Isee STATE V. WELLMAN 1980 WL 351129 (Oth App 4 Dist.) attached at *1 and *3 showmg the

- procedures emponed by the Common Pleas court of i lmposmg cansecuttve sentences on parolees who.
-were convicted of new cr1m1na1 chargeswmle bemg detained on parole Warrants The record here and
below demonstrates Mr J ackson was detained by (ODR&C) parole warrants when sentences were
pronounced in a.ll old Iaw convzctions above see RESPON])ENT'S REPLY filed 6/16/2011 ev1dence
'ex]:u‘mt p.L, 1]‘-"_ 1,2,3.4. Therefore, in uniform apph_catlon of the law R.C.- $ 29294 L (B)(3), appellant's |

| sen_tences'were _vOiti.ab initio-where the trial court's fa_tled to impose consecntive sentence'S'_as'mandated
by Ohio Law as shown by DETWILER, and WELLMAN id above, and thus the sentences seen in

petitions eXhibit_s (A1-2-3-4-5) violate the equal protection and due process clauses of the 5% 14"

- Amends. -U;S.C.A.,. and the mandate of the Ohio Supreme Court STATE V. O'MARA, 105 Ohio St.

"~ 94 quoted beiow:
- SYLLABUS

“ The power to define and classify and prescribe

punishment for felonies committed within the

state is lodged in the general assembly of the

state, and, when so defined, classified, and

prescribed, such laws must have umform
. operation throughout the state,

The Ohio Department of Rehabilitation and Cotrection (ODR&C) with all the technology
available to that state agency in Sept. 2005 when it released Mr. Jackson after service of Senate Bill 2
} sentences see petition ex.(A-6;7) and p.4 supta, 15 quoting Warden's evidence; “When he finished
with his Senate Bill 2 cases he was released back to old parole. » These senate bill 2 sentences were
first degree felonies mandating (3) years Post Release Control per R.C. § 2967.28 (B).

7



APPELLANT/PETITIONER
MET HiS BURDEN OF PROOF
BY SHOWING LI EGAL AND
UNLAWFUL IMPRISONMENT

The Courts of Ohio have held the Ohio Department of Rehabilitation and correction (ODR&C)
possesses no jurisdiction Constitutional, or statutory to sentence Mr. Jackson to consecutive sentences

see WHITE V. KONTEH, 1999 WL 587976 (Ohio App. 11 Dist.) **3,4 (* The judicial power of the

state is vested in the Supreme Court, courts of Appeal, courts of common pleas and the divisions
thereof, and such other courts as provided by law” Section 1, Article IV of the Ohj_o Constitution.”
“Under the doctrine of separation of powers the judicial branch cannot be encroached upon by the
legislative and executive branches; ie. fhe doctrine is intended to protect the integrity and
independence of all three branches. See STATE V. HOCHHAUSLER, (1996), 76 Ohio St.3d 455,463
. Stated differently, “[the] administration of justice by the j;idicial branch of the government cannot be
impeded by the other b.ranches of government in the exercise of their respective powers.”STATE EX

REL. JOHNSTON V., TAULBEE, (1981), 66 Ohio St.2d 417, first paragraph of the syllabus.”

“Consistent with the forgoing general principles, the Supreme Court of Chio has indicated that the

General Assembly cannot delegate the authority of a court to a state agency.see SOUTH EUCLID V.

JEMISON, (1986), 28 Ohio St.3d 157 (% In concluding that the statute violated the doctrine of the
separation of powers, the court emphasized that, puréuant to Section 1, Article IV of the Ohio
constitution, judicial authority can only be given to “éourts”, not other types. of publié entities, under
the facfs Qf the Warden's evidence a'bdve the (ODR&C) has violated the separation of powers doctrine

and illegally sentenced Mr. Jackson to consecutive sentences as show supra by certified record.

®



Further the laws ratsed m the Common Pleas court below see Appellant s REPLY TO e

" SUPPLEMENTAL RETURN at p- 4- 6 and MOTION FOR RELIEF AND AMENDED RELEIF

- FROM JU])GMENT ﬁled 8/ 18/2011 a p. 1- 5. These laws confer on Mr Jackson the substantlve .
'nghts to leerty as protected by the 5t 14 AMENDS US.CA. His vested rights to procedural and

' substantrve due process of law and the equal'protection of the laws ()'MARA id. 'Statuteszbelow have .

been violated:

R.C.§ 5145. 01 DURATION OF SENTENCE

* % Courts shall i impose sentences sk k%% g

prlson term shall exceed the maximum term
provided for the felony ***. Ifa ersoner is
sentenced for two or more segartrte telonies,.
-the pri'sone'r‘sterrn of impriSonment shall run

-as a concurrent sentence, ¥ If sentenced

consecutively *** 7
Also;

R.C. § 2929.41 (B)(3) MULTIPLE SENTENCES

“ A sentence of imprisonment sha]] be served
consecutlvely Ik When imposed for a new
felony committed by a probationer,parolee, or - .-

escapec;

R.C. § 2929.41(C)(2) “ When consecutive sentences

are i gased for a felony under division @2(22{32 ot
this section,’

©)



Where as here the Warden continues to imprison Appellant on void sentences see p.4 above cf.

-6, supra as these consecutive sentences originated with (ODR&C) not a court of law.

The Cuyahoga County Cbr_nmon i’leas Court in ex.(A-1-2-3-4-5) made theée senténccs
" concurrent by not sentencing Mr. Jackson to consecutive sentences see WELLMAN ;DETWILER
id. above. |
The Ohio Dept. Reh. & Corr., then after the Court had sentenced Mr. Jackson in ex.(A-1-2-3-4-
5} fe-sentenced him to consecutive sentences a procedure the Ohio Attom@y General had informed the
 (ODR&C) would bé illegal see 1986 Ohio Op. Atty. Gen. 2-175, 1986 Ohio Op. Atty. Gen. No. 86—034,

1986 WL 237857 (Ohio A.G.) cited below;

SYLLABUS

“ Where a court has ordered that sentences of imprisonment
be served concurrently, the Department of Rehabilitation
and Correction is without authority to determine indepen-
dently that R.C. § 2929.41(B)(3} requires such sentences to
be served consecutively and; based upon such determina-

" tion, to require a prisoner to serve such sentences
consecutively.” '

On the facts here this is exactly whats occurred in this case sub judice, contrary to the Attorney
General's Opinion the (ODR&C) sentenced Mr. Jackson contrary to law, below in habeas corpus

proceedings the Appellant raised the fact that the Marion County common Pleas Court has held the

procedures of the (ODR&C) above are unlawful and illegal see petition { 1, citing STATE ex rel.
DAILEY V. MORGAN, 761 N.E.2d 140 below;
| SYLLABUS 2.
The Department of Rehabilitation and Correction r
may not “correci” sentencing errors, real or perceived,

by imposing the department's interpretation of a pro-
per term of sentence”.

(10)



It has long been held in. Oh10 that the Common pleas Court s have only the Jurlsdlctlon

| :J'; 'conferred by siatu’te see: STATE EX REL MILLER V KEEFE 168 01110 St 234 (Syllabus 1§ )As

'~ said by Ranney, J., more than a cenmry ago * The Cons‘ututlon 1tself confers no _jl]IlSdlCthIl Whatever =
upon that'q_ourt.[Court of Common Pleas], 4elt_l(1€r in civil or cm:mnal cases. It gives it the capacity to
re.cei.v_e jurisdictioﬁ in .aIl such :c_ases, but it can éxercise_ none, until fixed by law.™ Si‘EVENS V.
S_TAIE,?; Ohio St 453; Cf: 14 Ohio Jurisprudence (2&), 5 54, section 166.

Moreover; in ineetiﬁghis suidcn of probf aﬁer replies of Warden were filed Mr J ackspn :
_ demonstfated through ex.(D-2) attached to motions to overrule.ﬁled 6—8—201 1, and ex.(C); ex.(D-4)

attached appellant's MOTIQNS TO SUPPLEMENT THE RECORD/AND MOTION FOR LEAVE

~ TO SUPPLEMENT THE MOTION attached in the aippe_iidix of thls appellate. brief show according
| to (ODR&C) reé_ords ‘Mr. Jackson's sentences .seen in pé_tiﬁon‘s exhibits (A—1-2-3-4-5) Wel;e to be
sérved CCW; CéfW means concurrent Witil éompare ex.(D-Z) and (D-4), (D-Z) in _Colu_mn 9
_éontains all (“ C “)'s., ex.(t)-4')’ in Column 9 contairié one ( “gu ) fhe ) .stands for consecutive, as
is shown when the Sentences 111 ex.(D-4) as calculated. Therefore, it may be said the finding of the
Court bélow seen on p. 2, of its judgment and quoted here is ﬁot based in law or fact: “ *** the |
éxh.ibi.ts. submitted by the Petitioner all include. the aggregated seﬁtence of 13 to 60 years ***.”
The Appellant havmg &emonstrated his maximum $entence has éxpired, 'é_nd having met his
burden of proof or shomg contrary to the returns of the Warden Mr. J .ackson"s.zold law se.ritence..s.of |
| twenty-five (25) year maximum senfeﬁce albeit void Eas also expiréd, a situation this Honorable -
Appellétte Court has held deserves redress see STATE V, McCOLLOCH, 608 NE.2d11 08 at
Footﬁote L. “¥** the .Ohio Supréme Court has indicated that Jull satisfaétion of even a .void sentence

Would certainly invoke the bar of Double Jeopardy, a pmposmon we Imve no quarrel with “

BEATTYV ALSTON, 43 Ohio St.2d 126 c1t1ng EX PARTE LANGE 85 U.S. (18 WALL) 163.

an



From the totahty ot the tecord sunpie calculatlon shows rnaxn'num sentence of (25) years from
- the sentences 1n eX. (A— —2 3—4~5) supra pius (1 8) months consecutive fof pamle vwlatwn connected
: -WLth ex. (A-4) case see p. 6, above in, n that case the parole board on rcvok.mg Mr J ackson s parole '

) ordered hlm cornnutted for (1 8) ‘months untﬂ he could be con51dered for release thls was done |
accord]ng to R C § 2929 II(B)(6) that sentence of two. (2) to ten (10) years reqmred serv1ce of (1 8)

_ monthsl.for. purposes of parole conSIderatlon, please note the evidence subnutted in both responses of
the '.Warden Sfails to addresses_these facts, in fa_ct thé_Warden's evidence seen above atp. 4, complete{y
conceals the sentencé in ex. (A-4), the evidence shows that if ex.(A-4) sentence is‘calc.ulated, tnen

: according to the calculations of t.he Warden on p. 4 above, Mr. J. ackson’s maximum sentence would be

seventy (70) years, t'nstead of their alleged sixty (60) years, calculate the certiﬁed sentences on p- 6,

' supra. So Appellant’s maxmlum sentence nnder the old cases Was (25) years plus (18) months has also
expired deleending on the _beginning of the coimt startlng from the 1977 conviction, the maximum |
.expiration date would béAt_iguSt 18, 2004 ; counting from the 1980 conViCﬁon the maxirnum expiration
dateiwould be December 1 9, 2007 thus-wouid be the reason the Oi’li() Pa:role Board, or Adnlt Parcle
Authority dzd not revoke any void parole of Mr Jackson in 2007 see both motzons filed by the Wa.rden

.at evidence eXhlbl't p. 2,94, and the same process occurred July 15, 2010 the Asst Atty. Gen., says on
this date Mr. Jack_son s vo1d parole and old expired sente_nces were aggregated see both motions

| subrnjtted by ‘Warden at exhibited evidence p. 2, 1 4. Now compare this in.corre.ct enidence with ex.(D-
2) 'su’omit‘ted. to the cou:rt belo\iv see judgment at p. 2, eX.(D-2) dated Angust 24,2010 .cot_zclusively

- proves Mr J ackson's void narole was.-not revoked but hi.s Sentence was illegal{]i' aggregated.

Since Mr. J ackson's void sentences above cannot be corrected, as they have been completed see
STATE EX REL. CRUZADO V. ZALESK]I, 111 Ohio St.3d 353,358; STATE V. BLOOMER, 122
Ohlo St.3d 200,206 and Warden's evidence sub judice, dlscharge on writ is the only speedy remedy
via HERNANDEZ V. KELLY, 108 Ohio St. 3d 395,401,

(12)



PROPOQSITION OF LAW No.II:

WHERE APPELLANT HAS BEEN RELEASED
ON PAROLE AND RECOMMITTED TO SERVE

NEW CONVICTION AND PAROLE IS NEVER

. REVOKED OR DECLARED VIOLATED AFTER
. EXPIRATION OF NEW SENTENCE CONTINUED

IMPRISONMENT VIOLATES DUE PROCESS AND

"EQUAL PROTECTION UNDER THE 5TH AND 14TH
AMENDS. U.S.C.A. CONSTITUTING CRUEL AND :
UNUSUAL PUNISHMENT VIA 8TH AMEND.U.S.C.A.

As raised in response to Warden's motion foe summary judgment/dismissal, captioned

MOTION TO OVERRULE *** filed 6/8/11 passim, shows Appellant's attempted parole has never

been revoked, Mr. Jackson further demonstrated to the court below in motion REPLY TO

SUPPLEMENTAL RETURN p. 1-3, that by law his void parole had never been declared violated or

revoked by law, mandating redress.
The Asst. Atty. Gen. Plead that the Appellant's parole was based on void judgment see

RESPONDENT'S REPLY atp. 2,42, citing STATE V. DICKENS, 535 N.E.2d 727 syllabus 3,

As a general rule, a trial court does not have
authority to tamper with discretionary order
of the Adult Parole Authority. It may do so
where the exercise of discretion was based
upon void sentencing order by that trial court

The law that was in effect when Mr. Jackson was first sentenced R.C.- § 2967.15 {(eff. 3-18-65)
is contained in the appendix attached, that law required a pérolees parole be declared violated before
the parole could be revoked see REPLY TO SUPPLEMENTAL RETURN at p. 1-3, therein is seen
by argument and documentary evidence that Appellant's parole was never violated, moreover,

~Appellant's motion-to overrule motions of respondent for_ sumrﬁary judgment and dismissal (ﬁled
6/8/2011) at p. 1-7 clearly show Mr. Jackson's parole was never violated. Further, none of the
evidence submitted by the Wardeﬁ prove;d Appellant’s void parole was ever declared violated or
revoked, the Court below went so far as to admit the Appelﬁant may well be unlawfully held see that

~ Court's opinion at p. 2, 1§ 1,3: (13)



N Pt If a court was to determme that the APA s actions were.not Iega! bl the gemzon_e_r___would

o resumabl | be‘set 'ree as a result of the declaratorv mdg went actwn. ’..’.,4.‘ e
T}rus statement/ﬁndmg by the court below is contrary to law
Ohlo Constltutlon Artlcle I§8

“ The Privilege of the writ of habeas corpus
shall not be suspended FEED,

_f&nd;

R.C §2725.01 PERSONS ENTITLED TO WRIT OF HABEAS CORPUS
“Whoever is unlawfully restrained *** may prosecute a writ of habeas corpus
~ to inquire into the | cause of such imprisonment *** »

 As held -
- EX PARTE COLLIER, 6 Ohio 55 at 58; :

« The State Courts and Judges have jurisdiction to hear and determine all

questions: of imprisonment without regard to the power which i lmposes it,

or the process by which the captlve is held.”.

The facts contained in the record on appeal, and for the convemence of this Appellate Court

| there a appendlx mdex page listing the same parts of the record as attached to thIs brief. ThIS
documentary evidence clearly demonstrates Mr. J. ackson was denied minimum due process nghts

where as here his alleged parole has never been revoked sce MORRIS SEY V. BREWER 408 U. S.

471:

DUE PROCESS

“ The minimum requirements of due process in revoking paroles inelude
(a) written notice of claimed parole violations; (b) disclosure to the parolee
of evidence against him; ( ¢ ) opportunity to be heard i In person and to present
witnesses and: documentary evidence; (d) the right to confront and cress-examine
- adverse witnesses; (e) a neutral and detached hearing body such as a traditional parole
beard,*** ; (f) a written statement by the fact finders *** the reasons for revokmg parole.”

The petltlon S CRONOLOGY OF EVENTS p.2,96, pieads M. Jackson's attempted parole

has never been declared violated, so obviously he has never been glven the opportumty to exercise his

MORRISSEY 4 BREWER id. Substantlve and procedural rights enumerated above, do fo no notice,

(14)
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The Asst. Atty. Gen., hereinafter (A.G.'s) motion filed 5/25/11 in response to petition chose not

to answer habeas corpus question raised :EXPIRATION OF MAXIMUM SENTENCE, instead
chose to plead Mr. Jackson's parole was revoked 7/15/2010, see that motions evidence exhibit at p.2,
4, while submitting evi(fence that Appellant's parole was not revoked, see same exhibit p.2,  27***
since a parole revocation was not completed***inmate was returned to parole on 8/31/2007”.

Now compare this evidence with the evidence submitted below Mr. Jackson's motion to
overrule (ﬁled 6/8/2011) at p.5, § 2 and attached in appendix hereto ex.(1), originally entered by (A.G.)

in JACKSON V. BEIGHTLER, 2007 CV 638 (Marion Cty.), exhibit (1) Release date 08/31/2007;

“Period of supervision 1 year”. Exgo, Appellant's one year term of supervision originally granted
. 9/1/2005; and re-issued 8/31/2007, after crediting the (9) months Mr. Jackson spent in prison on
active parole, the ex.(1), stipulated (1) year term of parole expired 10/31/2007 see ex. (X-1) attached to

motion to overrule, and exhibited in the appendix attached hereto, showing out-date 7/14/2007. Under

these facts this Appellate Court found Appellee was entitled to time credit see MeNARY V. GREEN,

12 Ohio St.2d 10 HEADNOTE 2 (change word sentence to parole);parole authority should not beable

to circumvent the law sce JOANSON V. HASKINS,254 N.E.2d 362 HEADNOTE 2 (fundamental

fairness mandates Mr. Jackson receive the (10 %) credit toward (12) month parole above).

In conclusion: as plead i)assim this brief, Appellant is denied his Liberty without due process or
equal protection fifth,fourteenth Amends. U.S.C.A., constituting cruel and unusual punishment eight

Amend. U.S.C.A., for the writ to issue discharging Appellant from unlawful custody of warden I pray.
"or that the Slipreme Court accept Jjurisdiction of case.-
Respectfully Requested,

N1 N\
CERTIFICATE OF SERVICE THEODORE JAM IN PRO SE
A copy of this Brief was sent this l O‘T)}lay of RU /&-]QM 2014, to William H.

Lamb,asst. Atty. Gen., 441 Vine Street, 1600 Ca.rf w Cincinnati, O{o\45202, vig reg. U.S. Mail.

ROV

L"4

(15) THEODORE JA(\IKSUN,JAPPELLANT



Si]iﬁﬂ?%%%%&w
- JAN 17T 2017

IN THE COURT OF APPEALS OF OHIO _—

THIRD APPELLATE DISTRICT

MARION COUNTY
STATE, EXREL.,
THEODORE JACKSON,
PETITIONER-APPELLANT, CASE NO. 9-11-37
V. |
WARDEN OF MARION CO. JUDGMENT
CORRECTIONAL INST., | ENTRY

'RESPONDENT-APPELLEE.

- This app_eal, ‘having béen placed on the acceleréted calcndar,' is being
_consideréd pu_rsﬁan’_c to App.R. 11.1.(E)' and Loc.R. 12. This déciéio-n is therefore |
reﬁdéred by summary judgment entry, which is only controlling as ﬁetvs?een- the
parties to this action’ .and not subject to publication or cita_tion as Iegai aufhority
under: Rule 3 6f the Ohio Sﬁpreme Court Rules for the Reporting of Dccisio_ns. " |

Defendant—aﬁpellant, Theodore Jackson (hereinafter “Jackson”), pro se,
appeals the Marlon County Court of Common Pleas’ Judgment denying hlS-'
petition for writ of habeas corpus. For the reasons that follow we affirm.

- This appeal stems from Jackson’s 1engthy criminal history, begmnmg in
1978. On February 17, 1978, Jackson pleaded gullty to recclvmg stolen property

in violation of R.C. 2913.51, a felony of the fourth degree, and aggravated robbery
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in v1olat10n of R. C. 2911 Ol a‘felony of the ﬁrst degree in the Cuyahoga County
| Court of Common Pleas. (Doc No. 2) The tnal court sentenced Jackson to a
rntmrnurn of one year and mammum of five years 1mprlsonrnent for the recervmg
stolen property offense, to run concurrent mth a minimum’ of four years and:
maximum of twenty-five years 1rnprlsonn‘1ent for the aogravated robbery offense.
k (Id) The Ohlo Department of Rehabrhtatron and Correctrons (heremafter
“ODRC”) released Jackson on parole on July 1, 1980. (Doc. No. 17)

On February 25, 1981 the Cuyahoga County Court of Comrnon Pleas
accepted Jackson’s plea of guilty to recemng stolen property in vrolatron of R. C |
2913..51, a felony of the fourth degree, and sentenced Jackson to a minimum of
two years and maximnrn of ten years irnprisonnient. (Doc. No. 2) The trial court
also fonnd Jackson. gnllty of aggravated robbery in violation of R.C. 2911.01, a
felony of the ﬁrst deg_ree, after a jury trial. ({d.). The trial court eentenced J ackson- '
toa mrmmum .ofl seven years and maximum of twenty;ﬁve years imf)risonment, to
run consecutive yvith his parole violation on his‘_previous cases. (/d.). | Jac_kson’s
files were aggregated and he was again released on parole on September 10, 1986.
(Doc. No. 17)

On January 13, 1988 The Cuyahoga County Court of Common Pleas
| aceepted Jackson’s guilty plea to recelvmg stolen property in violation of RC

2913. 51 a felony of the fourth degree, sentencing him to a minimum of two and‘

2-
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maxnnunt of ten- years 1mpnsonment (Doc No. 2). Jackson’s files "were
aggregated and his parole was revoked (Doc No. 17). ODRC released Jackson
on parole on Aprl 19, 1991. (1d). |

On March 12, 1992, the Cuyahoga County Court of Cornmon Pleas found |
'Jackson gurlty of robbery in v1olatron of R R.C. 2911. 02 a lelony of the second
degree, after a trial to the court (Id > The trial court sentenced Jackson to a
minimum of ,eight years and maximum of fifteen years imprisonment. (Id.).
Jackson’s files were aggregated and his ‘parole'revoked. (Id.j.- ODRC again
released Jackson on parole on January 25 1996 (Id ). |

Over the next four years, Jackson was detenmned to have v1olated his
r)arole and then restored to parole on three separate occasrons (Id.). On February
9, 2001, subsequent to hlS parole violations, Jackson entered pleas of guﬂty to:
_' kidnapping in Violation 'of 2905 01, a felony of the first degree; aggravated"
: robbery in v1olat10n 2911.01, a felony of the ﬁrst degree; felomous assault in
violation of 290311, a felony of the second degree; and escape in v1olat10n of
‘29;21.34, a felony of the second degr_ee, in the Cuyahoga County Court of
Comr_non Pleas. {Id.). The trial court sentenced Jackson to four years on each
connt, to run concurrent with eaCh other. (Doc. No. 2). .J.ackson’s files were

aggregated and his parcle revo_ked. (Doc. No. 17). ODRC released Jackson on

parole onSepternber'l, 2005. (Id.).
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Over the next three years, Jackson was declared a pafble violator and then -
_' | restored to parole numerous times. (/d.). The ODRC report states:

Inmate was then admitted on A 513 915 on 10/23/06. Tnmate’s
files were aggregated. Since a parole revocation was ‘not

* completed on time the files were de-aggregated and the inmate

was returned to parole on 8/31/07. The inmate’s maximum
expiration of sentence was 7/28/2038. Inmate was [d]eclared
_parole--Viol_ator on 5/9/08 and then restored to parole on 12/10/08. .
The inmate’s maximum expiration of sentence was calculated as

2/28/2039 after adding 213 days of lost time. Declared [p]arole
[v]iolator on 6/16/09 and [r]estored to [plarole on 12/13/09. The-
~ inmate’s maximum expiration of sentence was calculated as
© 8/27/2039 after adding 180 days of lost time. .
(_Id.)_1 Thus, Jackson was last restored to parole ‘o_n December 13, 2009... (Id.). At
that time, Jackson’s maximum sentence would expire on August 27, _2039; ({d.).
Oﬁ May 3, 2010, Jackson pleaded guilty to att_empted'escape in violation of
R.C. 2923.02/2921.34(A)(1), a felony of the third degree. (Doc. No. 2). The trial
court sentenced Jackson to one year impri_sonment (Id.). Jackson’s files were
agg'régat'ed and his parole revoked. (Doc. No. 17).. The Parole Board held a
hearing on December 7, 2010, but did not grant Jackson parole. (Id.). Tackson’s
| -current maximﬁm sentence expires on August 27, 2039. (Id.).

' On March 10, 2011, Jackson filed a petition for writ of habeas corpus with.

the Marioﬁ' County 'Court of Common Pleas. (Doc. No. 2). The court overruled

| The Warden of the Marion Correctional Institution submitted the ODRC report as an exhibit attached to
its response to Jackson’s petition for a writ of habeas corpus and in its brief to this Court. The report is a
cursory review of Jackson’s criminal history, providing few procedural details. It appears both parties

relied on the report for the purposes of this appeal.
. _ "
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- Jackson’s petition, de_terminiﬂg _he. has ‘an adequate remedy at law | through o
~* declaratory judg‘m'eht.' (Id.). Thé court explaiﬁed:' '

The Petitioner in effect is maintaining that the APA’s actions.
‘were illegal. Whether or not the APA has performed lawfully in
“the Petitioner’s case, can be determined by a declaratory
judgment action. -If a court was to determine that the APA’s
“actions were not legal, the Court could make such a
“determination, and if there was no other basis to hold the
Petitioner, the Petitioner would ‘presumably be set free as a
result of the declaratory judgment action. ' o '

(Id). J a_c';kso’n ti_rhely appeal_s-, raising twb assignments -of error. We will address -
each assignmeﬁt of error in turn,
~ ASSIGNMENT OF ERROR NO.T
' WHETHER THE APPELLANT’S MAXIMUM SENTENCE
" HAS EXPIRED AND BURDEN OF - PROOF IS: MET,
'~ COMMON PLEAS COURT POSSESSES NO JURISDICTION
"TO OVERRULE THE PETITION, DENYING LIBERTY
INTEREST WITHOUT EQUAL PROTECTION AND DUE
- PROCESS OF LAW IN VIOLATION OF THE DOUBLE
JEOPARDY CLAUSE BRINGING ABOUT CRUEL AND
.~ UNUSUAL PUNISHMENT VIA STH, 8TH, 14TH AMENDS.
UNITED STATES CONSTITUTION o ' o
In ‘his ﬁrst assignme_ﬁt of error, Jackson argues he has completed his
sentence of one year ' irhprisonment for his attempted escape conviction. -
According to Jacksori, ODRC illegally sentenced him to consecﬁtiy_e sentences

~ resulting in a maximum of sixty years imprisonment. Jackson contends that he has

completed his sentence and is entitled to release.

-5-
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Appellate rev1ew of a trlal court's deCISmn regardmg a habeas .co.rpus-_
petmon is an abuse of dlscreuon standard Charlton v. Money, 3rd Dist. No. 9-97-
12, 1997 WL 452012 (Aug 7 1997) mtmg Drago;evzc—f/ﬁczen v, W;czen 101 |
- Ohio' App'.Sd 1_52,1 155, 655 N.E.2d 222 (1995_). An abuse of dls<_:re1:10r_1 c‘o_nstltutes
more than .an error of jedgmenf and implies that the frial court acted' vnreasenably,
arbltranly, or unconscmnably Blakemore V. Blakemore, 5 'Ohio St. 3d 217, 219,
450 N.E.2d 1140 (1983) When applymg the abuse of dlseretlon standard, a -
- reviewing court may not snnply'subsutute its Judgment for that of the trial court.

| lTh'e s_cope'_of 5 ﬁeﬁtion.for a Writ of .h'abeas'. corpus is dictatec-il- .by RC

2725.01, which pfovideS' : | | L
" ‘Whoever is unlawfully restramed of his hberty, or.entltled to the
custody of another, of which custody such person is unlawfully

'deprived, may prosecute a writ of habeas corpus, to inquire into-

the cause of such 1mpr1sonment restramt or deprivation.
| Typ1ca11y, for the writ to be granted the petmoner must successfully attack the
_]uI'ISd.lCthIl of the sentencmg court. R.C. 2725. 05. See, also ereman V. tho .
Adult Parole Auth., 38 Ohio St.3d 322, 528 N.E.2d 173 (1988). Alternately, a
. court may issue a writ evee ﬂlough no.n-j'uri.sdictional' issues are invoIved. In that
case, the petitioner muét state. with particﬁlari_ty the extraordinary circumstanceé of

‘unlawful restraint and possess no other adeqtate- legal remedy. State ex rel.

6~



" Case No. 9-1 1-37

| Jackson v. McFaul 73 Oh.lo St. 3d 185 187 652 N E2d 746 (1995) ‘In gither -
: c1rcumstance the petltroner carries the burden of proof in estabhshmg his nght to
" release Charz v. Vore, 91 Ohlo St.3d 323, 325 744 NE2d 763 (2001) - “In
| satlsfylng this- burden of proof the petltroner must first. mtroduce ev1dence to
overcorne the presumptlon of regularlty that aftaches to all court proceedmgs ”Id.,
citing Y_drbrougk V. Maxyvell, 174 Oh_io- St', 287, 288, 189 N._E.Zd 136 (1963). :
We agree with the trial cOurt .that..'declar'atorly judgment lis the api)ropriat'e |
-actron for ] ackson s clarm Habeas corpus 1s not avarlable when the petltroner has
an adequate remedy at  law. Ridenour v. Randle, 96 Obio St. 3d 90, 2002 Ohio-
3606, 771 N E2d 859, 9 10 Where a petrtroner seeks to challenge the legahty of
an ODRC action, declaratory Judgment 1s the appropnate legal remedy State v. )
Ohio Dept of Rehab and Corr 10th Dlst No. 04AP- 339 2004-Ohio-5267, 1I 15
I the present- case, Jackson fails to demonstrate the Cuyahoga County
Court.-of Common Pleas lacked .jdrisdictiorl to sentence him on each of his cases. .
'Fdrtherrnore, Jackson do'es not provide. a_ny 'eXtraordinary. circumstances "errtitlirig
him to irmrlediate release. for which he has no. adeciuate legal remedy. Instead,_
' Jackson argues ODRC’s actions are illegal and an unconstrtutronal violation of the
separatron of powers | The Marion County Cour’t of Common Pleas correctly
concluded that Jackson could challenge ODRC’S actions through a declaratory

_judgment actron Were ."Fackson successful, the court would presumably release

-
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| 'him_"from prison. Since Jackson has an adequate legal remedy, we cannot ﬁnd that -
" the Marion i'Countjf. Cburt' of CO‘mrﬁon Pleas a'bused its discretion by overruling- -
.' Jackson s writ of habeas corpus on this basis.
Iackson s ﬁrst ass1gnment of error 1s, therefore overruled
ASSIGNMENT OF ERROR NO. II
'_WHETHER WHERE APPELLANT HAS BEEN RELEASED
' ON PAROLE AND RECOMMITTED TO SERVE NEW .
CONVICTION AND PAROLE IS NEVER REVOKED OR
DECLARED VIOLATED AFER EXPIRATION OF NEW
. _SENTENCE CONTINUED IMPRISONMENT VIOLATES
DUE PROCESS AND EQUAL PROTECTION UNDER THE
: STH 14TH AMENDS UNITED STATES CONSTITUTION
_ In h.lS second a551gnment of eITot, Jackson argues the Adult Parole
Authorrty never revoked h13 parole. Consequently, J. ackson contends he is st111 on
_ e
: parole and ODRC is wrongfully 1mprlson1ng him for a parole violation.

A wnt of habeas corpus is mappropnate to address parole issues. Habeas '
corpus is only approprlate when the prlsoner is entrtled to unmedrate release from
| prrson deenour atq7. “[I]t has long ‘been estabhshed that Ohro does not grve a

._convrcted person a claim of ent1tlement to parole before the explratlon of a valid
sentence of 1mprrsonment ? Linger v. Ohio Adult Parole Autk IOth Dist. No.

97APE04 482 1997 WL 63 8411, *3 (Oct. 14 1997) c1t1ng Greenholtzv Inmates

: of the Neb. Penal cmd Corr. Complex, 442 U, S 1, 99 S Ct. 2100 (1979)
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3 ackson bas‘es his argument on the ODRC' report wthh st'atel's' ;‘-When' he
was ﬁrnshed with lns Senate Bill 2 cases ‘he was released back to parole under his .
old ¢ cases. He was adm1tted on inmate number A 513 915, however hlS parole was
never revoked and he was returned to parole on hlS old cases.” (Doc No. 17).
| However the rernarnder of the report reveals that Jackson was released back to
parole‘ on his old cases. because his parole revocatron ‘was not completed on tnne |
_-(Id) After he was released back to parole ‘he was declared a parole vrolator on
May 9, 2008 June 16 2009 and after he began serving time for his most recent
conviction on July 15, 2010. (Id.). Thus, it 1s_clear J_ackson 18 cm'_rently not on
__ parole as he contends. .- |
Furthermore accordmg to the ODRC report, Jackson’s maximum sentence
expires on August 27, 2039 (Doc. No. 17) Jackson d1d not subnnt a transcrlpt of
_hls sentencmg for our review and prov1ded an 1nc01nplete record of the Judgments
.for each of his convictions. See App.R. 9(B). _Consequently, Jackson has not
overcome the presumptlon of regularrty by demonstratlng ODRC’s calculatlon of
his prison tenn is 1ncorrect Since Jackson s sentence has not expired, Jackson is
not entltled to nnmechate release on parole and a writ of habeas corpus 1S
.mappropnate Consequently, we cannot find that the Marion County Court of

Connnon Pleas abused its dlscretron by overrulrng Jackson s petition for wr1t of

habeas_ COTpus.
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J aekson s second assrgnment of error is, therefore overruled
Accordlngly, for. the aforemennoned reasons, it is the order of this Court . .
B that- the Judgment Entry of the Marron County Court of Common Pleas be and
hereby is, afﬁrrned Costs are assessed 0 Appellant for whleh _]udgment is hereby
- rendered. Thzs cause is remanded to the tna1 court for execunon of the judgment
for costs

It is further ordered that the Clerk of thlS Court certlfy a copy of this
Jndgment entry to the trial court as the mandate prescrlbed by App R. 27, and
| serve a copy of tl:us _]udgment entry on each party to the proeeedmgs and note the

date of service in the docket as prescribed by App.R. 30__.

DATED: January l7,. 20'12

e

-10-
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