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Board of Commissioners on
Grievances and Discipli
the Supreme Court of OR ►io

CONSENT TO DISCIPLINE
CLERK OF COURT

SUPHMMUR^

This case was submitted to the panel upon a consent to discipline agreement

pursuant to BCGD Proc. Reg. 11. The agreement was filed with the Board on January 30, 2012,

which is within the time period prescribed by BCGD Proc. Reg. 11(B).

{1[2} The panel finds that the agreement conforms to BCGD Proc. Reg. 11 and the

undersigned members recommend acceptance of the agreement including the statement of facts

and the violations of Prof. Cond. R. 1.3 (diligence); Prof. Cond. R. 1.4 (communication); and

Prof. Cond. R. 1.5 (charging an illegal or excessive fee). The panel concurs in the agreed

sanction of a two-year suspension, stayed in its entirety, with restitution ordered to be paid as

follows: to Michael Cox in the amount of $1,000; to Shawn Burton in the amount of $8,500; and

to Robert Haidet in the amount of $2,500.

{1[3} The agreement of Relator and Respondent regarding consent to discipline is

incorporated herein by reference. In addition to the exhibits referenced in the agreement, the



parties have submitted the following exhibits: Exhibit 1(Amended Complaint); Exhibit 2

(Scheduled Restitution Payments); and Exhibit 3 (Criminal Retainer Contract).

{¶4} In recommending acceptance of the parties' agreement with respect to the

suspension, the panel is guided by the holding of the Supreme Court in Columbus Bar Assn. v,

Williams, 129 Ohio St.3d 603, 201 1-Ohio-4381. In Willams, the respondent was appointed to

appeal a defendant's convictions for rape, murder, and attempted tampering with evidence. Id. at

¶5. Although he sought two extensions of time to file a brief, he failed to do so and the appeal

was dismissed. Id. at ¶6. In addition, the respondent was appointed to represent a defendant

charged with aggravated robbery and aggravated murder. Id. at ¶7. The respondent received

notice of the trial date, but he simply did not leave his office to defend the client. Id. The

respondent testified that he had routinely used marijuana but had failed to seek treatment or to

notify the court that he was unable to fulfill his duties to his clients. Id at ¶6.

{115} The Supreme Court adopted the stipulations of the parties that the respondent had

violated Prof. Cond. R. 1.3, 1.4(a)(1), 1.4(a)(3), 1.4(a)(4), 1.16(a), and 6.2. The Court accepted

the recommendation of the parties that the respondent be suspended from the practice of law for

two years, with the entire suspension stayed. Id. at ¶23. The Court noted that the respondent had

no prior disciplinary record, that he had no selfish or dishonest motive, and that he had

cooperated in the disciplinary proceedings while expressing remorse for his conduct. Id. at ¶18.

{¶6} In Count One of the instant case, Respondent was retained to file a motion for

protective custody and various post-conviction motions for an inmate. Respondent demanded a

flat fee of $4,000 with $2,000 charged up front. It was Respondent's practice to advise clients

that his fees were nonrefundable, and he did not discuss an hourly rate with the client in this

case. Respondent filed motions for shock probation and judicial release, but he conceded that
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there were inaccuracies in the motions. He refused to refund the $2,000 fee that had already

been paid. Although Respondent had failed to maintain records documenting his time spent on

the case, he created a time log in response to the grievance filed by the client.

{¶7} In Count Two of the instant case, Respondent was retained to represent a criminal

defendant in post-conviction proceedings. Although he filed two motions on behalf of his client,

he failed to file a timely notice of appeal with respect to the denial of a motion for a new trial.

Respondent attempted to refund $1,000 to the client. He explained that, during the representation

of the client, he had been involved with multiple capital murder cases and had suffered the loss

of his son. Once again, Respondent had kept no records of his time but submitted a time log to

disciplinary authorities.

{¶8} As to Count Three of the instant case, Respondent was retained to represent a

client in a criminal matter. He quoted a fee of $10,000 not to exceed $15,000 if the case

proceeded to trial. After the client had paid $5,000, Respondent sent the client a letter stating

that he would accept an additional $7,500 through the completion of the case. Respondent then

sent the client another letter confirming that the client would pay $4,000 immediately, with the

remainder of the $7,500 due if the client "[did] not have to go to jail."

{¶9} The panel concludes Respondent's misconduct in this case was commensurate

with the misconduct in Williams. The most serious misconduct in both cases was the neglect of

client matters. The neglect in the instant case was less egregious than in Williams, where the

respondent's illegal drug use had caused him to completely ignore the needs of his clients. In the

case at bar, Respondent performed some work on behalf of his clients, although he neglected

certain matters and performed poorly with respect to others.
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{¶10} The panel is mindful that Respondent also engaged in misconduct with respect to

his fees. Nonetheless, as in Williams, Respondent has no prior disciplinary record, has

cooperated with the disciplinary process, has accepted responsibility for his misconduct, and has

agreed to make restitution to the clients harmed as a result of his misconduct.

{¶11} Under these circumstances, the panel concludes that recommended sanction of a

two-year suspension, stayed in its entirety, upon the condition of restitution to the clients as set

forth in ¶,2 of this report, is a just resolution of this case. Accordingly, the panel recommends

that such sanction be imposed.

BOARD RECOMMENDATION

Pursuant to Gov. Bar R. V, Section 6(L), the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on February 10, 2012. The

Board voted to accept and adopt the agreement entered into by Relator and Respondent. The

agreement sets forth the misconduct and the sanction of a two-year suspension, stayed it its

entirety, with restitution as noted in ¶2 of the panel report, and this is the recommendation of the

Board. The Board further recommends that the cost of these proceedings be taxed to Respondent

in any disciplinary order entered, so that execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact, Conclusions
of Law, and Recommendations as those of the Board.

RICHARD A. ^JO VE, Secretary
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE OF

THE SUPREME COURT OF OHIO

IN RE: Complaint against

Harvey B. Bruner, Case No. 11-076

Resoondent,

Ohio State Bar Association, Aareement of Retator and
Respondent Reaardina

Retator. Consent to Disci4tine

Pursuant to Gov. Bar R. V, Sec. 11(A)(3)(c) and Section 11 of the Rules and

Regulations Goveming Procedure on Complaints and Hearings Before the Board of

Commissions on Grievances and Discipline of the Supreme Court, the Relator and

Respondent hereby enter into a written agreement in which Respondent admits to

alleged misconduct, and Relator and Respondent agree upon a sanction to be imposed

for such misconduct. This agreement has been entered into on the 3br ,day of

January, 2012, within the time allowed pursuant to an extension of time granted by the

Pane( Chair.

1. Respondent admits, conditional upon acceptance of this agreement by the

Board of Commissioners on Grievance and Discipline of the Supreme Court, that he

has violated Ohio Rules of Professional Conduct 1.3, 1.4 and 1.5 as afleged by Relator

in its Amended Complaint filed on January 20, 2012.



2. Relator and Respondent agree that the sanction for this misconduct

should be a two year suspension, all stayed. Restitution will be paid by Respondent in

the amount of $1,000.00 to Michael Cox; in the amount of $8,500.00 to Shawn Burton;

and $2,500.00 to Robert Haide4 in accordance with the schedule attached hereto.

(Exhibit A).

3. Relator and Respondent agree that none of the aggravating

circumstances set forth under Section 10(B)(1) of the Rules and Regulations Governing

Procedure on Complaints and Hearings before the Board of Commissioners on

Grievances and Discipline of the Supreme Court apply to Respondent in connection

with this matter.

4. Relator and Respondent agree that the following mitigating circumstances

do exist in connection with this matter, pursuant to Section 10(B)(2) of the Rules and

Regulations Goveming Procedure on Complaints and Hearings before the Board of

Commissioners on Grievances and Discipline of the Supreme Court:

a. There is an absence of a prior disciplinary record applicable to

Respondent;

b. There is an absence of a dishonest or selfish motive;

c. There has been full and free disclosure to a Certified Grievance

Committee and the Board of Commissioners on Grievances and Discipline of

the Ohio Supreme Court concerning this matter, as well as a cooperative

attitude displayed in connection with these proceedings;

d. Respondent has a reputation relative to his character for candor and

truthfulness among the bench and bar of Cuyahoga County, Ohio. Further,
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Respondent has a reputation for being an effective, diligent and prepared

advocate among the bench and bar of Cuyahoga County, Ohio. Finally,

Respondent has a reputation for fairness and professionalism among the

bench and bar of Cuyahoga County, Ohio. (See attached Exhibit B, character

letters of Judges and Attorneys.)

5. The attached Affidavit of Respondent (Exhibit C) is expressly incorporated

herein by reference.

Respectfully submitted,

ichard C. Alkire (#0024816),
Counsel for Respondent
Richard C. Alkire Co., L.P.A.
250 Spectrum Office Building
6060 Rockside Woods Boulevard
Independence, Ohio 44131-2335
216-674-0550

c,.,^ ^?cq

Geoffrtfy (#0013T19)
Counsel for elator
Kegler, Brown, Hill & Ritter
65 East State Street, Suite 1800
Columbus, OH 43215-4295
614-462-5457

rvey B. Qr'unfsr,(#0004829)
Respond
Harvey B'. Bruner Co., L.P.A.
700 West St. Clair Avenue, Suite 110
Cleveland, OH 44113
216-566-9477

w 0M. Andrew S ay (#0 67243
Counsel for Relator

^

Smith, Rolfes & Skavdahl Co., L.P.A.
65 E. State Street, Suite 2000
Columbus, OH 43215
614-469-7130

r( h
14 ^dw.0 WWl tX / t/

Euae P. Whetzel (#0013216) /
Counsel for Relator
Ohio State BarAssociation
P. O. Box 16562
Columbus, OH 43216
614-487-2050
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EXHIBIT A



Scheduled,Restitution Payments

Harvey Bruner, Esq.

Bd. of Comm: Case No. 11-076

Date of Payment Cox Burton Haidet Total Paid
Feb. 15, 2012 $ 500.00 $ 1,000.00 $ 500.00 $ 2,000.00
March 15, 2012 $ 500.00 $ 1,000.00 $ 500.00 $ 2,000.00

April 1S, 2012 $ 1,000.00 $ 1,000.00 $ 2,000.00

May 15, 2012 $ 1,500.00 $ 500.00 $ 2,000.00

June 15, 2012 $ 2,000.00 $ 2,000.00
July 15, 2012 $ 2,000.00 $ 2,000.00

Total Paid: $1,000.00 $ 8,500.00 $ 2,500.00 $12,000.00

Payment will be made from Respondent's counsel's IOLTA account made payable

to each grievant in the amounts and on the dates specified above.
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THE COURT OF COMMON PLEAS
COUNTY OF CUYAHOGA

JUSTICE CENTER

1200 ONTARIO STREET

CLEVELAND.OHIO 44113

JANETR. BURNSIDE
Judge

(216) 443-8671 January 19, 2012

Board of Commissioners on Grievances and Discipline
65 South Front St.
Columbus, OH 43215

Re: Harvey Bruner

Dear Friends,

I understand Harvey Bruner has a pending matter before you. I was not
the trial judge in any of the cases involved in the current proceeding.

During my 21 years on this bench, Mr. Bruner has tried several criminal
cases in my courtroom, some with juries, some to the Court. In many other
cases he has negotiated plea arrangements and zealously represented his
clients at their sentencing. I have consistently found him to be knowledgeable
and hard working in his clients' behalf. He is always prompt and well prepared

, hisvr au niappearances.

In short, he is a valuable member of our profession.

I wanted you to have this information to consider in your disposition of the
case.

JRB:ajz



THE COURT OF COMMON PLEAS
COUNTY OF CUYAHOGA

JUSTICE CENTER

t200 ONTARIO STREET

CLEVELAND, OHIO 44113

STUART A. FRIEOMAN

Judge

January 27, 2022

Board of Comniissioners on Grievances and Discipline
Supreme Court of Ohio
65 South Front Street, 5'h Floor
Columbus, Ohio 43215-3431

Re: Harvey Bruner, Esq.

To whom it may concern:

I have been asked to write on behalf of Harvey Bruner. Having known Mr.
Bruner for many years, I am pleased to be able to do so.

I have been a judge on the Cuyahoga County Common Pleas Court since
early 1987. Throughout that time Mr. Bruner has practiced before me. Without
exception he has shown himself to be a zealous advocate on behalf of his clients.
He invariably does whatever is necessary in order to prepare his cases for trial-
whatever research or investigation may be caiied for, ana whatever iirne
commitments may be involved.

I never have had occasion to sanction or otherwise to criticize Harvey's
conduct on any matter before me. In brief, his record over my quarter-century on
the bench has been above reproach in every respect.

I hope this adequately addresses any issues that may be before the Board
as to Harvey Bruner's performance as an attorney. Please feel free to contact me
should you have any further questions.

Yours sincerely,

i
;'f r^ 4JYn!?7^<^_.^

e^uart A. Friedman
Judge



THE COURT OF COMMON PLEAS
COUNN OF CUYAHOGA

JUST,CE CENTER

1200 ONTARIO STREET

CLEVELAND, OHIO 44113

ROBEtiTC. McCLELLAND

Judge

(216) 443-8686
January zo, 2012

Board of Commissioners on Grievances and
Discipline of the Ohio Supreme Court
C/O Richard C. Alkiiv, Esq.

Re: Harvey B. Bruner, Esq.
Case No. 11-076

Dear Members of the Board,

I have had the opportunity to know and work with Harvey B. Bruner for over twenty
years. While knowing Mr. Bruner as a business acquaintance for much of that time, I have more
recently had the opportunity to work with Mr. Bruner in a professional capadity when he has
appeared before my Court in the representation of criminal defendants. As a result of knowing
Mr. Bruner and interacting with him in a variety of circumstances, I believe I am qualified to
provide an appraisal of his integrity, skill, and expertise as an attorney and his strong personal
ethic.

Mr, Bruner has provided excellent representation and counsel for all of his clients who
have appeared in cases before my Court. In every instance, I have found Mr. Bruner to be a
strong advocate on behalf of his clients, an attorney who acts as an officer of the Court, and
someone who uses his skills to obtain good results for his clients. I am always pleased to see
him appear in a case in my Court because I know he will get the job done professionally,

I have always found Mr. Bruner to have inipeccable integrity and ethics in all of his
dealings. A lawyer's word is his bond and I have always been able to take Mr. Bruner at his
word. He is highly respected in the Cleveland legal community and has earned that good
reputation. Mr. Bruner is both a fine attorney and, more importantly, a fine person.

If I can provide you with any additional information, please do not hesitate to contact me.

Very Truly Yours,

Robert C. IvlcC,lelland
Judge

RCM/mmb



niteb *tateg 30i9trtct Court
Aortberu Mistrict of ®Ijio

801 Megt Ouperior Obeuue

MonatD C. -eugrnt
3uDge

Ctebetan, ®rytn 4413-u342 otjnne (2l6) 357-7160

January 25, 2012
9ax (216) 357-7165

Richard C. Alkire
Attorney At Law
250 Spectrum Office Building
6060 Rockside Woods Boulevard
Independence, OH 44131 - 2335

Re: Ohio State Bar Association
Harvey B. Bruner
Board of Commissioners Case No. 11-076

Dear Mr. Alkire:

This letter is in response to the Subpoena Duces Tecum issued to me dated January 6,

2012.

I have had the opportunity to have known Harvey B. Bruner both personally and
professionally for over thirty years. During this period of time Mr. Bruner has always conducted
himself in a manner that demonstrated a commitment to his family, his community, and the legal

profession.

As both a state and federal trial judge, I have presided over at least twenty-five cases in
which Mr. Bruner has represented one or more parties. In eaoh instance, Mr. Bruner always

_.demonstrated a dedication and total commitment to ius oiient wntlc ^naiiiwt.-,;r=g a Y=c=..^^•^••...

relationship to opposing counsel and the Court.

Mr. Bruner has always conducted himself with the highest ethical standards in each case
before me. The respect I have for Mr. Bnmer's integrity and ability is reflected by the fact that I
have appointed him as counsel to indigent criminal defendants many times over the years, and in
each instance, Mr. Bruner's representation was outstanding.

I trust this letter satisfies the request reflected in the Subpoena.

Sincerely,

Donald C. Nugent
United States District Judge



THE COURT OF COMMON PLEAS
COUNTY OF CUYAHOGA

JUSTICE CENTER

12C0 ONTARIO STREET

CLEVELAND, OHIO 44113

SHIRLEY STRICKLAND SAFFOLD

Judge

4<3-5736

January 23, 2012

Board of Commissioners on Grievances and
Discipline of the Ohio Supreme Court
C/O Richard C. Alkire, Esq.

Re: Harvey B. Bruner, Esq.
Case No. 11-076

Dear Members of the Board,

For more than twenty years, Harvey Brunner has appeared as a defense attorney on
various cases in my courtroom. He has enthusiastically represented his clients. He is familiar
with the law, conscientious as he applies the law to the relevant facts and always professional in
his representation and presentation.

He certainly has been a credit to the legal profession.

JLL1tT.COIy,

Shirley *icKand Saffold
Judge

SSS/mmb



THE COURT OF COMMON PLEAS
COIINTV OF CUYAHOGA

JUSTICE CENTER

1200 ONTARIO STREET

CLEVELAND, OHIO 44713

KATHLEEN ANN SUTULA

Judge

<4&6697

Board of Commissioners on
Grievances and Discipline

The Supreme Court of Ohio
65 S. Front Street, 5th Floor
Columbus, OH 43215-3431

Jaxiuary 19, 2012

RE: Harvey B. Brvner, Esq.

To Whom It May Concern:

I am writing on behalf of and in support of Attorney Harvey Bruner, who, I understand,
has a matter pending before the Board of Commissioners on Grievances and Discipline.

I have known Harvey professionally fbr over thirty years. Harvey has practiced before
me in my Court many times. He is a man of principle, honesty and integrity. He clearly shows,
a zealous passion for his clients' rights and he represents all clients in an extremely professional
manner. I believe his conduct as a lawyer is truly professional and beyond reproach, always
putting forth his best efforts on behalf of his clients.

I would hope that this Board look upon Harvey as an extremely competent and
professional attomey. His reputation, as far as I am concerned, is beyond reproach.

If I can be of further assistance, please let me know.

Sincerely,

Kathleen Ann Sutula
Judge

KAS/wec

NOT PRINTED OR MAILED AT GOVEIiNMENT EXPENSE
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RALPH T. DEFRANCO
ATTORNEYAT LAW

November 2, 2011

Board of Commissions on
Grievance and Discipline
The Ohio Supreme Court
65 S. Front Street - Fifth Floor
Columbus, Ohio 43215-3431

In re: Harvey Bruner, Esq.

To Whom it May Concern:

rtdefrancoCo)ameritech. net

THE ILLUMINATING BU(LDING
55 PUBLIC SQUARE-SUITE 1600

CLEVELAND, OHIO 441 13
TELEPHONE ( 2t6) 696-4600

FAX (216) 696-4606

I am writing on behalf of and in support of my friend and colleague Harvey Bruner, Esq., who I
understand has a mafter pending before you.

I have, known Harvey. Bruner for near(y:30 years. He has been a very close and trusted friend
oveir that period of time and also. a colleague as we practiced law together for some years.

Is Harvey a good friend? Absolutely! He is a loyal, kind, caring and trustworthy individual
always available to be of assistance in any way he can.

1 alcnkntlw Hanrc.v ac a familv mnn a Invinn hnshanrl anA fnihar ahmavc willinn tn m^ko. _.__ _.._._ .._. _ _, __ _ ._....., ..._.., _ ._-...^ ..____.._ _.._ ._..._. ^ _..._^_ ...,...,^ ,_ .,._.._
sacrifices whenever necessary for their well being and success.

As an attorney, Harvey is a man of principle and honesty and integrity. He has a passion for
the law and his clients rights, second to no one.

We as criminal defense attorneys are retained on some cases and appointed on others.

Harvey's energy is relentless whether he is assigned or retained. He truly believes in his
client's position, exercises due diligence in his representation and persists in his efforts until his
goals are achieved in the best interest of his clients.

I have never seen Harvey take advantage of anyone.

I believe his agenda and condud as a lawyer is truly professional and beyond reproach, always
putting forth his best efforts to achieve justice for his.clients.



ziz

Bruner, Harvey

The judges and attorneys that I am familiar with share that opinion of Harvey.

I am proud to call him my friend and my colleague,

I would hope that this body look to Harvey favorably for whatever issue is before you.

Harvey's reputation precludes any suggestion to the contrary.

If I can be of further assistance in this matter, please feel free to contact me.

Thank you very much.

ruly yours

RTD:Iw



LINDNER I SIDOTI I JORDAN J

ATTORNEYS AND COUNSELORS AT LAW

November 3, 2011

Board of Commissioners on
Grievances and Discipline
Supreme Court of Ohio

RE: Harvey B. Bruner

To Whom It May Concern:

It is my immense pleasure to write this character reference for Attorney Harvey B.
Bruner. As. someone who has previously worked for, done business with and gotten to
know personally, his intelligence, diligence and honesty are that of someone whom I
have been proud to share in this prestigious position.

I came to know Harvey in the winter of 2000 first as a law clerk after then recently
completing an internship with the Department of Justice. During the course of working
for Mr. Bruner, he personally trained me and spent significant time maldng sure that I
hecame familiar with the Criminal and Civil Rules of Procedure. Ii'is character and
dedication beeame readily apparent in not only fulfilling but exceeding my expectations
as a mentor. In the foilowing two years I worked for Harvey, he continually taught me the
proper and ethical ways in dealing with significant criminal and civil matters ranging
from murder to rape to complex personal injury cases. I had the oppottunity to try several
cases while working with Harvey and have continued to maintain both a personal and
professional relationship through the years.

?,lthough Harvey has been successfiil at many endeavors. he has taken.on throughout his
career; he Continued to .pr.ovide me vyith iife iessons as he iunrsei:f was raising six (o)
children in this demanding profession. I continued to work for Harvey through law school
and still as a lawyer when I was Scensed in 2004. Shortly thereafter, I started my own
family by getting married in 2004 and ha&two:(2) ehildren within the foliowing eighteen
months: 3in.rvey `coritFnued to mentor'meon .the impootance af the ethic;ti obligations of
a lawyer all: while expressing his, inexhaustible dedication to his profession and family.

I would appreciate your most favorable eonsiderations to bim. -i ha.ve: had the opportunity
to work with many lawyers in my legal career and none have had more unbounded
dedication to serve their chents and their community as Mr. Harvey Bruner.

2077 E. 4th Street, 2nd Floor I Cleveland, Ohio 44115

o 216.737.8888 1 f 216.737.9999 1 www.justuslawyers.com
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE OF

THE SUPREME COURT OF OHIO

IN RE: Complaint against

Harvey B. Bruner,

Respondent,

Ohio State Bar Association,

Relator.

State of Ohio

County of Cuyahoga
SS:

Case No. 11-076

Affidavit of Resuondent

Affiant, having personal knowledge of the following and competent to testify

thereto, having been duiy sviivrn, depuse$ 8nd says tliat:

1. He is the Respondent in the Amended Complaint (attached as Exhibit 1)

brought against him by the Ohio State Bar Association, Case No. 11-076.

2. He was admitted to the bar of the State of Ohio ori November 9, 1974,

Registration No. 0004829.

3. He has never been the subject of a discipline proceeding prior to the one

asserted in the aforementioned Amended Complaint.

4. He is and has been engaged in the general practice of law, including

criminal defense, personal injury and other litigation.



5. He admits to having committed violations of Ohio Rules of Professional

Conduct 1.3, 1.4 and 1.5 as set forth in the Agreement to which this Affidavit is

attached.

6. In connection therewith, he admits that grounds exist for the Imposition of

a sanction against him for such misconduct, and that the Agreement to which this

Affidavit is attached sets forth all grounds for discipline currently pending before the

Board of Commissioners on Grievances and Discipline of the Ohio Supreme Court.

7. Respondent admits to the material facts relevant to the misconduct listed

in the Agreement as set forth in Paragraphs 1 through 29, inclusive, of the Amended

Complaint, attached hereto as Exhibit 1.

8. He agrees to the sanction of a two year suspension, all stayed, to be

recommended to the Board of Commissioners on Grievances and Discipline of the Ohio

Supreme Court.

9. He agrees to pay restitution in the amount of $1,000.00 to Michael Cox; in

the amount of $8,500.00 to Shawn Burton, representing a complete refund of the fee

Mr. Burton paid and in the amount of $2,500 to Robert Haidet. These payments will be

made according to the schedule attached hereto and incorporated herein. (See

attached Exhibit 2)

10. By way of extenuating circumstances, he states that during the period of

time when the various violations of the Ohio Rules of Professional Conduct occurred, he

was under extraordinary stress due to the simultaneous pendency of four capitai murder

cases and the suicide of his son. While not relying on these circumstances as excuses

for his misconduct, they did constitute unusual and extraordinary stressors in his life.

2



11. By way of mitigation, he states that he has changed his fee agreement

practice for all criminal defense cases with which he is involved as counsel. Where

previously he had typically entered into oral flat fee agreements with criminal defense

clients, he now uniformly enters into to written fee agreements which comply with Prof.

Cond. Rule1.5. See attached exemplar contract, Exhibit 3.

11. He states that the admissions made in this Affidavit and the Agreement to

which this Affidavit has been attached are freely and voluntarily given, without coercion

or distress, and that he is fully aware of the implications of the admissions and

agreement on his ability to practice law in Ohio.

12. He understands that the Supreme Court of Ohio has the final authority to

determine the appropriate sanction for the misconduct admitted by him.

L_ J L J ' ^. al... ^.'I (^ dn,..F
JWOm IO arld subBGnOE'O Defore fIIC Af'la ill Illy presence uuia y-- Uay vi

January, 2012.

RtTl'H V. HVCIPTM
Nctary PubNS, 5'taUe of Ohio, pry. C$.
My cooqMon axpkes Apr. 3, 7A1f
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EXHIBIT 1



BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE OF
. THE SUPREME COURT OF OHIO

IN RE: Complaint Against

Harvey B. Bruner, Esq. (0004929)
55 Public Square, Suite 1600
Cl.eveland, Ohio 44113

Case No. 11-076

Respondent,

Ohio State Bar Association
Logat Ethics and professional
Conduct Committee (A CeRified
Grievance Committee)
1700 Lake Shore Drive
Columbus, Ohio 43204

Relator.

ANIENDED COMPLAINT

FILED
JAN202012

6UAT) OFCGMwn4lO,VF1i$
Otd G9:EV;51•:.;eS a DIMPLih'E

Pursuant to Ohio Civil Rule 15, Relator hereby submits this Amended Complaint and

avers as follows:

1. Respondent, Harvey B. Bruner, has been admitted to practice law in the State of

Ohio since 1974; as such, Respondent is subjeet to the Ohio Rules of Professional Conduct, the

Ohio Rules of Professional Responsibility and the Ohio Rules for the Governance of the Bar.

2. Respondent served as criminal defense counsel in the following cases:

A. State of Ohio v. Michael Cox

Crawford County Common Pleas Cowt Case No. 94-CR-0097;

B. State of Ohio v. Shawn Burton

Cuyahoga County Common Pleas Court Case No. 04CR-150;



C. State of Ohio v. Robert Haidet

Summit County Comnion Pleas Court Case No. CR-2008-06-2109.

COUNT t- The Michael Cox Matter

3. Respondent was initially contacted by an acquaintance of Mr. Cox, Bruce

Bidwell, through a referral from a Videll Shumpert, an incarcerated inmate with Mr. Cox and

former employee of Respondent, to file a motion for protective custody.

4. Mr. Cox apparently had some fear for his safety as he had provided testimony

against some prison guards following incarceration.

5. Respondent was also retained to file other post-conviction motions, including a

motion for judicial relief and a motion for concurrent sentences.

6. Respondent claims the initial agreement was for a flat rate of $4,000, with

$2,000 being charged up front.

7. There was no discussion conceriting an hourly rate.

8. At the time, it was Mr. Bruner's practice to advise clients his fee was non-

refundable.

9. After reviewing the file, which included review of pleadings in Crawford and

Richland Counties, Respondent requested the additional $2,000.

10. Respondent filed a motion for shock probation, a copy of which is attached as

Exhibit "A".

11. Respondent filed a motion for judicial release, a copy of which is attached as

Exhibit "B".

12. Respondent filed a supplemental motion for shoak probation, a copy of which is

attached as Exhibit "C".
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13. On April 3, 2009, Respondent sent Messrs. Cox and Bidwell a letter conceding

inaccuracies within the motions and agreeing to conduct additional work. This letter is attached

as Exhibit "D".

14. On or about Aprii 8, 2009, Respondent was requested to refund $2,000. On May

12, 2009, Respondent sent an email, threatening suit if his name was defamed.

15. During his representation, Respondent kept no time sheets, notes or records to

document his time spent on this case.

16. In response to the grievance, Respondent created a time log, which is attached as

Exhibit "E".

COUNT II - The Shawn Burton Matter

17. Respondent was retained to file several post-conviction motions for relief,

including a motion to withdraw guilty plea and a motion for protective custody. These are

attached as Exhibits "F" and "G".

18. The motion for a new trial was denied on December 17, 2008 and Respondent

wuaiawuuv^w°d^wft îea•..^+tt^°v .^.fa^^.C al'

19. A notice of appeal,and memorandnm of jurisdiction were not filed until March

11, 2009. These are attached as Exhibits "I-I" and "I".

20. During the time the notice of appeal was to be filed. Respondent claims his son

had passed away and he was handling three capital murder cases.

21. According to Respondent, the notice of appeal was to have been filed by an

associate attomey who he employed, John Mizatm.

22. Attached as Exhibit "J" is cotrespondence from Respondent apologizing for not

following up, claiming he was involved in two capital murder cases and was extrcmely busy,

-3-



23. Respondent did attempt to refnnd $1,000.

24. During his representation, Respondent kept no time sheets, notes or records to

document the time spent on this case.

25. In response to the grievance, Respondent submitted a fime log, which is attached

as Exhibit "K".

COUNT III - The Robert Haidet Matter

26. On June 30, 2008, Respondent sent Mr. Haidet an invoice, quoting a fee of

$10,000, not to exceed $15,000 should the matter proceed to trial. A copy of this invoice is

attached as Exhibit "L".

27. A payment of $5,000 was paid up front.

28. On September 8, 2008, Respondent sent Mr. Haidet a letter confinning an

agreement whereby Mr. Haidet would pay an additional $7,500 and nothing else would be

charged through the completion of the case. A copy of this letter is attached as Exhibit "M".

29. On September 9, 2008, Respondent sent another letter to Mr. Haidet confirming

Pi nnn .. ..IJ ti- --.J : ..^..JS..^eL. ..^A. ,La w n QZ CAn AnP 11if at fhP P_nlt nf the c_n_ce
yY,WV WVNtu uc }+atu auuucu,aw,y, A114l NN i,.maii,ti4b W^vv ^w^ .y ... -•.^ •• • ,

you do not have to go to jail." A copy of this letter is attached as Exhibit "N".

30. As to Counts I, II and III, Respondent has engaged in misconduct that has

violated Ohio Rules of Professional Conduct 1.3 (Diligence), 1.4 (Communication) and 1.5

(Fees and Expenses).

WHEREFORE, pursuant to Rule V of the Rules of the Govemment of the Bar of Ohio,

Relatar alleges that Respondent has committed, or has engaged in, misconduct within the

meaning of §6(A)(k), Gov. Bar Rule V. Therefore, Relator requests the Supreme Court of Ohio

discipline Respondent pursuant to Rule V of the Rules for the Governntent of the Bar of Ohio.

-4-



Respectfully submitted,

44
M. Andre Sway, Esq. (O06 43)
Smith, Rolfes & Skavdahl pany, LPA "
65 E. State Stteet, Suite 2000
Columbus, Ohio 43215
(614) 469-7130 - Telephone
(614) 469-7146 - Facsimile
asway(a)smithrolfes.com

^.
Geoffrey Sten Fsq. (0013 t 19)
Kegler, Brown, Hill & Ritter
65 E. State Street, Suite 1800
Columbus, OH 43215
(614) 462-5457 - Telephone
(614) 464-2634 - Facsimile
*st(akeelerbrown com

gme P. Whetzel, Esq. (00132t
'Shin Cratr Rar Aa.cnciatio_ _ __ _ __ ___

^O Box 16562 -
_ _

Columbus, Ohio 43216
(614) 487-2050 - Telephone
(614) 485-3191 - Facsimile
ewhetzel@ohiobar.ors

Counselfor Relator

-5-



FILEO CLERKS OFFICE

STATE OF OHIO,

vs.

IN THE COURT OF COMMON PLEAS yINJAN29 AH026
CRAWFORD COUNTY, OHIO

CASB N0. 94 CR 0097

Plaintiff, ) JUDGE RUSSELL B. WISEMAN

MOTION FOR SHOCK
MICHAEL COX, ) PROBAI7ON

Defeadant.

Now comes Defeadant, Michael Cox, by and through coensel, and pursusnt to O.S.C. §

2947.061(B) does hereby respeotfiilly reguest that this Honorable Court grant him Shock

Probation. Defendant was sentenced in Case No, 94 CR 0097 to five (5) to twenty-frve (25)

years for convictions under R.C. 2911.11, Aggravated Burglary, and RC. 2913.02, 71teft.

D^.'^°•:t wss a:.tH.wd to LCi i.^, Tu h, of 1994.

Subsequently, Defendant was granted shock probation in October of 1994. In Deamber

of 1997, Defendant was sentettced to 4 yeass of prison for felonious assault, RC. 2903.11, on

Crawford County Case No. 97 CR 0123. Defendant's probation on this matter was tolled until he

completed his sentence on that case. Defendaat completed his sentence on that matter. In

October of 2002, Defmdant was sentenced in Riehland County Case No. 2002 CR 0463 for

felonious assanlt, R.C. 2903.11 to severt years incarceration consoontive to any other ease. In

December of that year, his probation was terminated on this rnaner and sentenoe of five (5) to

twenty-five (25) years ordered into execution.



Defendant has filed for judicial release on the Richland County ease as he has completed

ovet six years of his xven year sentence.

As Defendant has spent over 10 years, nearly 1/3 ofhis ijfe inearoerated, Dafendant looks

forward to the oppottunity to become a productive member of society while applying ihe lessons

be has leamed from his incarceration.

Wherefore, Defendant respectfuUy requests that ahis Honorabie Court grsnt him Shock

Probation and suspend further execution of his sentence.

Respectfally submitted,

HARVEY B. BRUNER. 0004829
HARVEY B. BRT)NER & ASSOC.
1600 IAumiaattng Suilding
55 Ptblie Square
Cleveland, Ohio 44113
(216)566•9477
Attotneys fbr Defettdent

CERTIFICATB OP SERVICE

I hersby cettify that the follovring Motion has been forwarded to the following on this
20th day of January, 2009:

Staday E. Flegm
Prosecuting Attorney
112 E. ivfansfteld St, Suite 305
Bucynu, Ohio 44820

HARVEY B. BRUNER, 0004829
HARVEY B. BRUiVER & ASSOC.
Attorney for Dafendent



CBItTIPICAT6 OP SBRVICB

I bereby catify that the !bllowing lvlution hu bem *rwuded w fhe foIlcwing on
this 10 day of Iranary, 2009.

Jsacs J Mayer. 3r.
PMBonft AftmaY
Rirklmu3 Commy!'toseoutm+s Osoe
38 sbtah Park st
MeasfiaW.0Ei44902

BARVEYB. BRUN8k.09d1S29
kiAlt'YP,Y' S. BRIlNBtL dt A980C.
At6btnoyhrpoRndent



iwnr.». . r.c -_ -

1N'PHE CoiJRr OF COMMON PLEAS
IuCFII..ANm CovNrY, OFiIO

STA?E OB OIilO ) CASE NO.2002 CR 0463

PisintfA

vs.

MICHAEL COX

Aefandarrt.

JUpCE 3ANtES DE'PJEESE

MlYMdNi F08 JDACG►AI^
go

Now comos Defeadan; Ivllcltesl Cox. by and through eounsol, emd ptastmnt to

R.C. 2929.20 does hareby rtspeodWiy requast tbat this Honorable CauR Srmri Idm

Jndicial mtemse. Aetbndent was sententxd on October 31, 2002, to saveat (7) yeazs af

incarceratJon. Defeddexit aowtRes this timclq motion.

Ddbetdant has spent ovae 6 yeaa of bis sattmoe iaoaroetated and to that rad has

leamed a valuable 2esson in prison and is eaW to beceme a pmdnotive member of

sooioty.

Wherafote, Defendant respaetfaftqrequeats that t6is Honorable Comt geant vis

f Udi0lal 103l86E and 621SpOt1d tUTt!]0' 6XOOlalOQ ofb33 80D1E11m.

RWp06UWIY S11bA7ittEd.

IiAkVBX B. BRUN6R, 0004829
BAItVBY B. BRt1N}:R & ASSOC.
1600111nmiesong .Building
55 Publle Square
qnvcllatQ, OltlO 44113
(216)366,9477
Attemey for Detendeot

^' > `^• l^' ^



IN Tf1B COURT OF COMMON PLEAS
CRAWFORD COl7NTY, OHTo FICf^OzfR

1{SOfr/^

9TATE OF OHIO ) CA3E NOS: 94 Ctt 0097 ylbi 3s

JUDOBRUSSBLLB.

vs.

MtCHABL COX

Defondsnt.

^PI:,>vt^r1^1' TO MOTION_
FOR SH(3CK PROHA9'[ON

Now comes Defandent, 1vGcbael Cox, by and through counsel, and does hereby

file this sapplement to his previoasiy fitod Motion lbr Sbock Probstioa.

pming DefendanYs incarceration, Dcfendant has provided asaisteaoa in the

investigations of eriminal aations by aumerous ptison gascds at the facility in wbioh he is

inosrcasied.

ia addi$on, as a result of his assistaace h9s life may now be in dsnga as loag as

he remains imcarcerated and uwudea'tha "supesvisioa" of such gnards.

p3herefore, Defendant resneotfi+lly ie9uerts ti^t this Ha^norable CovR great bis

mottoa fershock probation aad saspeadfiathet e^ccartion of bis sentenoe.

0004929
^VBylB,^& ASSOC.

16Q0 Itiw^$nsring Building
55 Public 8qaee
Clevelmd, Otrio 44113
(216)566-9477
Attoraoy for pofendent



C6RTIIriCATE OF SSkV ICE

^lbre6y cadty thet the following MoNan has bem Ponvatdad to flw Sollawing on
thie Ir^ day ofFebnmry, 2009.

Cllffad J. Murphy
AwL PmwjbdAUDMOY
112 B. Mmde1d St., Ste 305
Bo4yias, oH 4482o
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be PUOIIClONAME

C1[VMAND. OHIO 441131

I9101 000-9477

HMNLY S. OftIMM CCk.1.0.A

April 9, 2009

Michael Cox
# A 440129
do Southem Ohio Correctional Facifity
P.O.Btoxc45899
1724 St Rt. 728
Lucasville, OH 45699

r.t#Kt.Lr ^^L.avN

Desr Mr. Cox:

I am writing this letter to you to apprise you of the skuation we find
ourseNes In. Unfortunatoty after an exhaustive revfew of the laws I fear that
there Is nothing ieft to do on your behalf. I must apobgize for the Inaccuracfes of
any past motion, letter or other communica8on made. Mr. Cox your matter is
unusual In both ks complexity and breadth of Information that Is neaassary to
understand In order to provide work on your behak.

In order to understand the cutfent positton of the cases that you have had
I had to search the records in both Crawford and Richland oount(ea. Both of
these counttes, especially Crawford have online court dockets that are not
exac-tr sasy w- use or, undarstan::. So 1 had tc ha;re a!t the lr.ferrnaNon from 9N
three cases (2 in Crawford, one in Richland) pdnted out and had to trace through
them to understand at what point'in each case we currently were at

Myunderstanding came to be that the 1994 Crawford oase you reoalVed
5-25 years and this was originelly ordqred Into execution. A few months later,
Mr. Cox, you were granted shock probetion and released from prison onto
probatton. Unfortunately, In 1997 you oaught a second case in Crewford oounty.
in that case you were sentenoed to four years and the judge took the unusual
step of putting the probation on the first case on hold until you complated the
time on the second case. You completed the time on the seoond case, were
released and put back on probation on the first case.

tn 2002, you caught the Richland county case and were sentenced to 7
years. The judge In Richland also ordered this sentence to be served •
consecuUvety to any other sentence. AftenNarrfs, the judge In Crawford county



ordered the 5-25 on the first case Into execution. However, since the Richtand
county judge ordered his sentence into execution first and ordered It consecutive
you had to compiete that time first, then begin time on the original Crawftd

case.

When I had finished tractng through this information, you had compWted
roughly 6 F of the 7 years on the Richland county case. At that point, I made
the deoision to file for }udiciai on that case as If it was granted it would do severai
things: 1) save you the remaining time on that case, 2) begin the time on the
original case, and 3) make 8 more likely that you would be granted shock,
judicial, etc. on that firat case.

Shartly after filing for judiciai on Richiand, I flled for shock on Crewford.
Unfortunetely, both were denied.

After more research, it appears there is nothing more I can do. In
reference to R.C. 2929.41 which Mr. Bklweti eites, this does not affect yoilr
sentence. Whife ft does say that muitipie sentences should be senred
concurrently it aisc provides exceptions. Of Importance Is the exeoption listed In
the very first fine "division (E) of section 2929.14."

R.C. 2929.14(E)(4) is the most important section. In short It atiows a
judge to make a sentenee concurrent to another if the offender committad one of
the offenses while on community control (eke probation), post release control
(aka peroie), or If the offender's history of criminal oonduct demonstetes that
consecutive sentences are neoeasary to proteot the public from fUture cfime by
the offender. As Mr, Cox. was on probation at the tlme tha Richland offense was
committed, this alone would allow the Richland judge to make his seMence
consecutive to any other. In addition, Mr. Cox may have been on post release
control from his seaond Crawtord case, and since the Richiand case was his
thka case wiihin 1 0 years, the judge aiso cvuki have used his su-ixinal histori to
make the sentence consecwtive.

Recently we have also received an emeq from Mr. Bidweil (March 28, 2009)
containing an articte titled "Ohio Criminal Sentencing Commission." While I have
been very busy the iast few weeks with trials and court appearances across
northem Ohio, I now beiieve t have the tlme tD examine carefuily the articie and
the Issues contained In tt. Until I have an opportunity to revlew it and exemine
the iasues it raises I can't give you an assessment of whether it can be of use.

Very truly yours,

Harvey B. Bruner
JDM
CC: Bruce Bidwell
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Tima and 9eroieas M.+anded a 8 a aof Ohio v. X;ghaal Cox

9erviae Tima 8zoeadad

Researching status of cases 1.5

Reviewiag numerous letters, e-mails,
phone calls

5.0

Motion for Judicial Release .5

Motion for Shock Probation .75

Research on shock probation 1.5

Supplement to Motion for shock
Probation

.75

Phone calls to Mr. Cox at BqCF .5

Research on eligibility for judicial
release,(2929.20), ability to have
cases run concurrent (2929.41,

4.5

2929.14, 2971.03, both old and
current) and case law

Letter to client at aOCF (4/9/09) .5

Total Hours &cPended 15.5

(x $350.00/hour) $5,425.00



IN THE COURT OF COMMON PLEAS
GALLIA COUNTY, OHIO

STATE OF OFIIO CASE NO. 04 CR 150

Plaintiff ) JUDGE FRED W. CROW III.'=^ X
) `' x ^-p.

-^v. )
°r r-^MOTION TO WITHDRAW .;o rn

SHAWN BURTON GUILTY PLEA it; 2.

^ v
Dofendant ) s C-^.

Now comes the Defendant, Shawn Burton, by and through his counsel, and moves

this Honorable Court to wiihdraw his plea from "Guilty" to "Not Guilty" and have this

matter set for trial.

Upon taking the plca, the trial t:ourt judge must determine that the plea is

knowing, voluntary, and intelligent which is ascertained by addressing the defendant

personally in court on the record. McCarthy Y. United States, 394 U.S. 459 ( 1969);

BayMn v. Alabama, 395 U.S. 238 (1969). See also Criminal Rule Il. Usually then,

courts will not disturb the guilty plca after sentencing unless a specific circumstance such

as inetfective ussistance of counsel (Hitl v. Lockhart. 474 U.S. 52 (1985)), failure to keep

the plea bargain (Santobetlo v. New Yorl; 404 U.S. 257 (1971)), or proseeutorial

miscondu.:t are present.

In raviewing a claim for prosecutorial misconduct, an appellate court must
determine: (1) whether the proseeutor's actions were improper; and (2) if so,
whether the prosecutot°s remarks prejudiciaily affected the substantivo rights of
the defendant. State v. Smtth (1984), 14 Ohio St.3d 13, 14, citing United States v.
Dorr (C.A:5.3981), 636 F.2d 117, 120. The analysis must focus on "the faimess
of the trial, not the culpability of the prosecutor." State v. Davis, 116 Ohio St.3d
404, 2008-Ohio-2, ¶ 231, eiting Smith v. Phillips (1982), 455 U.S. 209, 219. 1'ho
prosecutor's conduct eannot serve as grounds for a new trial unless such conduct



deprives the defendant of a fair trial, State v. Keenan (1993), 66 Ohio St.3d 402,
405.

In addition, if the prosecutor does not keep the bargain, the coutt must decide

whethm the circumstances require specific performance of the plea agreement or whether

the defendant should be granted an opportunity to withdraw their guilty plea. Sanrobello

v. New York, 404 U.S. 257 (1971).

!n the case at hand, the Defendant claims that the State represented to him that the

victinJvictim's family were in agrecmcnt to Defendant pleading guilty and that they

would testify that the Defendant should only receive five (5) years on each count of rape.

Then, after this representation to the Defendant, he reasonably relied upon the

prosecutor's statements and this induced him to enter into the bargain. After pleading

guiity, the victim and victim's family demandcd from the judge to give Dofendant life in

jail and to let him rot in prison. As a resuh, the judge took this into consideration and

gave the Defendant a harsher sentence than was originally contemplated.

Of course, Defendant knows that the judge does not have to follow the

prosecutor's recornrnendation, however, the judge does take the victim's statements into

consideration when deternuning an appropriate sentence. ("The overriding purposes of

felony sentencing are to protect the public from future crime by the offender and others

and to punish the offender, To achieve those purposes, the sentencing court shall consider

the need for incapacitating the offonder, deterring the offender and others from fitture

crime, rehabilitating the offender, and making restitution to the victim of the

offenaa") O.lt.C 2929.11 (A). If the prosecutor would be allowed to knowingly

misrepresent false informatien that would induce the Defendant to rely on that false

information, this would create a manifest injustice. This especially creates a manifest



injustice since the judge takes the victim's statements into consideration whcn

determining an appropriate sentence.

Defendant maintains that the victim's statements had a material impact upon lhe

judge when determining an appropriate sentence for the Defendant. Therefore, not only

did the prosecutor fail to keep the bargain, but he also engaged in prosecutorial

misconduct when he knowingly misrepresented to the Defendant that the victims were in

agreement of the five•year per count artangement. It was misconduct because the

prosecutor's actions were improper and this had a substantial prejudicial effect upon the

Defendant in affccting his right to enter a knowing, voluntary, and intelligent plea.

In addition, Defendant wishes to withdraw his plea of "guilty" on the gtowtds of

ineffective assistance of counsel. Ineffective assistanee of counsel undercuts the

assumption of an inte3ligent choice among the defendant's altematives on the advice of

counsel. To prevail on an ineffective assisiance of counsel claiin, however, a Defendant

inust prove that but for counsel's etrors, the defendant probably would not have pled

guit-T- and •.,e:ld N--ve instead insisted an going to trial. Ntll P. Lockharr, 474 U.S. 52

(1985), In addition, "there must be a determination as to whethcr there has been a

substantial violation of any of defense counsel's essentiai duties to his client. Next ..,

there must be a determination as to whether the defense was prejudiced by counsel's

ineffectiveness." Srafe v. Lytle (1976), 48 Ohlo St.2d 391.

Furtharmore, "To provc an ineffoctive essistanpo claim, (a defendant) must show

that: (1) oounsel's performanee was deficient to tite extent that "counsel was not

functioning as the 'counsel' guaranteed the defendant by the Sixth Arrtendment(,)" and

(2) "the deficient performanee prejudiced the defense:" Strlclilanjd v. Washington (1984),



466 U.S. 668, 687. To demonstrate prejttdice, [a defendant] must pmve that "there exists

a reasonable probability that, were it not for counsel's errors, the result of the trial would

have beat different." Siate v. Bradley (1989), 42 Ohio St.3d 136.

in the present case, Defendant's first attomey was solely concerned with

Defendaat's money that he received @om his mother's insurance plan. While this may

seem insignificant, Defendant alleges this substantially affectcd Attomey's ability to

make sound decisions in Defendant's best interests. Attomey's sole preoccupation with

when and how he would be paid was a significant factor in what the Defendant should or

should not do in deciding whether to plea.

In addition, Attorney should have withdrawn from the case, as Attomey

represented the rnan who allegedly killed Defendant's brother. Attorney also represented

many people who Defendant testiSed against while Defendant served as a Deputy

Sheriff. Defendant strongly believes Attorney was prejudiccd against Defendant in

persuading Defendant to plead guilty. Defendant real'rces it is difficult to write to this

lioaorable Court and persuade you of how prejudicial and ineffective Attomey was.

ii^vwC.'^'er, lyL ^nA-n^nt iS ^nn_f%'dent thai hc can orove that Attorncy s errors towards

Ikfeudent was a substantial factor in Defendant forced into pleading guilty.

ER,-iW4829
11^ V]:Y . >^UNBR & ASSOC.
16 IUu natingBuilding
55 Public quara
Cleveland, Ohio 44113
(216)566-9477
Attorney for Defendant



CERTlFICATE OF SERVICE

I h^y certify th t the following Modon has been forwarded to the following on
this the dey of^F- 2008.

ERYN G. ROSEN
Special Assiatent 1"noaeotft Attomey
30 Enat Broad Sttset
14ei Floor
Columbus, Ohio 43215

tVEY D.
tVEY B
rney for,



IN TIiE COURT OF COMMON PLEAS
GALLIA COUN'TY, OHIO

STATE OF OHIO

V.

SHAWN BURTON

CASE NO. 04 CR 150

lUDGF.: FRED W. CROW ISI

b^OTLON TO STAY iN PROTEGTNE
USt 70DY

r r^

t^ > ^+i' •'

0

Now comes the Defendant, Shawn Button, bY and through his connsel, a.q{Lsm
3y

this honotabte Court to keep Defendant, Shawn Rurton, in protective ou `̂ody^ A^^

protective custody order is normaily granted where the defendant can show that there is a

substantiai risk of being hartned or killed by other prisoners. In the instant matter,

Defendant, Shawn Burton, was formerly a Deputy Sheriff who frequently made arrests

and testified against many current inmatos. ln eddition, the ease was a rape case that wes

highly publicized because of Defendant's status as Deputy SherifC Thus, all these faetots

together put Defendant in a position where he faces a substantial risk of inmminent bodily

harm or death. T7tus, the Defendant requests that this Court keep Dafendant's protective

custody order in place.

RV UNER, 0004829
SSOCR & .AetryRV B. UN6

16@0111 i 'ng Building
55 Publ Sqture
Cleveland, Ohio 44113
(216) 566-9477
Attorney for Defendant



CERTIFICATE OF SERV ICB

I hercby ceAify et the following Motion bes been forwarded to the following on
thisthe^tiayof .__,_ .7A08•

GRIN G. ROSEN
Speeiat Assistant Prosccuting Attorney
30 F.ast Broad Street
10 Floor
Columbu.a, Ohio 43215

R,0004829
ER & ASSOC.

AdbmeY 0 Dekendant



IN THE COURT OF COMMON PLEAS
GALLIA COUNTY, OHIO

STATE OF OH1O

Plaintiff,

Vs.

SHAWN BURTON

Defendant.

LOWER COURT CASE NO.
04 CR 150

APPELLATE CASE NO.
O y cA

NOTICE OF APPEAL

Notice is hereby given that Defendent Shawn Buiton, appests to the Couct of

Appeals, Fourth Appellate Disttict, Gallia County, Ohio, from the judgmem of the Conrt

of Common Pleas for Oslfia County, Ohio, entared on or about December 17,2008,

HARVEY B. BRUNP•R,
1600 Dluminating Building i r,.
55 PubGo Squere <c.
Clevetand, Ohio 44113 .1 ^
(216) 566-4477
Attomey for Dcfendant Button

a
^o

0



CERTlFICATB OA 3ERVICE

I hereby oe^^that d►e foUowingNoHce of Appee) ha^ ban forwarded to the
foUow(ag on thisL d4y afMarch, 2009.

ER1N 0. ROSSN
9pecial Aseiemot ProWOuUag AttomoY
OalUn Cbtwty
Ohio Attormy ()cneral's Office
15O East day Shat, t g1° Floa'
Colwnbus, OH 43215

HARVSY H. BRUNER, 0004929
Attorney for De&ndaM $wtou



IN TfTE COURT OF APPEALS ^ ` •'
°

FOURTH JUDICIAL DISTRICT OF OHIO

' ,
w
as

CUYAHOOACOUNTY -r

STATE OF OHIO APPEAI,S CASENpG
09CA5

e ) 'tnlltiffi Al - ppe eP a n
$10.TRtAL COURT CkSE

Vs, ) 04 CR 150

SFIAWN BURTON j e UM OF
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Defeadant.AppeIlent, j e.r TRIRNA'1'IVE. MOTION
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Now comes Defendanw-Appellant, Shawn Burton by snd through Ou tmdersigned

counsel, aad ptttauant to this Cour4s order, snbmits this Memorandum of Jurisdiotioa.

Under App. R. 4(A) "A pariy shall file tLe notice of appeal required under App.R

3 within thirty days of the later of entryy of the judgment ...."

The eatrp being appealat is the "Journal, Entry Denying Defondant•s Motioa to

V3ithdraw His Guilty Plea" journalized December 17, 2008. Attached Exhibit'A.' 1'hirty

days from such date as reSittiiCd by rule is JaflqBry 17, 2009. Howei'er, je^ 17, 2w,,

feli on a Satuttiay whieb mekes the following weekday the day for Sling, App. R.14(A)

("Tke last day of the period so wmputed shall be included, untess it is a Saturday,

Sunday or a legal holiday, in which eveat the peiiod runs until the end of the naxt day

wltieh is not a Saturday, Sunday or legal holiday").

Such date was Moaday, January 19, 2009, which was tvlartia l.utber King Jr. Day,

a legal holfday. Therefore, the oext available day was Tuesday, January 20, 2009. That

waa the date of the inauguration of President Barack OHama. Counsei is awa^ê that

nurnerous businesses and setne govemment ofliees rems9ned closed that day due to the

ElWIBtC



signi5cance of the inauguration of the nstlon's first African Americsn president. Counsel

is unaware if this Court was closed or closed early tlnt day, but if tbis Court did then that

would push the day back one tnore day to January 21, 2009.

On January 21, 2009, Defendent's "Motion for Extenston of Tune to File Notice

of Appeal" was filed requesting additional time to file the Notice of Appeal. Soe

Attaohed Exkdbit 'B' I7ris motion was filed since.attaehing a certi6ed copy of the

judgment entry being appealed is reqaired and Defandaot wes not In possession of sach

document

Finatly, Defendant soat tho Motion by mail and such documents are regarded as

filed on the date of mailing or three additional days ate allowed for reaeipt of douunans

traveling through the aiails. (Defendant notes the date of ineil9ttg would have beca eitbet

Friday, Janaaey 16, or Setntday, January 17 if the docuutents wae deposited e8er tbe

daily mail pick up on Friday. ln either scenario the docoments would not have atdved on

the 10 due to the legal holiday described above.)

Once DefendanYs counsel was in possession of a certi5ed copy of the judgcneot

entry, the notice of appeat was sent to tho Court and filed

Therefore, Defendant's appeal sbould be allowed.

In the alternative, Defendant submits this Motion for Leave to Pile Appeal for a!]

ttse reasoas otted above in addition to tbe reasons cited tn the earlter filed "Moti'on fo:

Extension of T'unc to File Notice of Appeaf" attaahed as Exhibit'8:



Reapeacfidly aubmitted,

I3ARVEY B: ARUNER. 00004829
HARVEY B. BRUNBA & ASS6C.
55 Public Sqtwe, Suloe 1600
Ckveleid, Ohio 44113
(216)566-9477
Attomey for Ad'andantaAppolleat

CHRTIFICA'IE OF SERVICE

I bq ceRify that tba followiag Mctlon hee been forwarded to the followinQ on
thig^ ofMerch, 200&:

Erin t3. Rosen
3pasiel Aasisteat Proaecuting AtooaneY
(3ailia Cauoty
Ohio ABomy Ciaaesd's O9ice
150 Eset Gay Saeex,lS° Floor
Columbus, OH 43215

HAR Y B. BRLTN6R, 829
HARVEY B. BRUNBR & ASSOC.
Attorney for DefendenyAmAecd
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NAIWEY B. BmMCN CO. L.RA.

september 26, 2008

Mr. Shawn E. Burton
#486-377
S.O.C.F.
P.O. Box 45699
Lucasville, OH 45699

Re: 9tate of Ohi

ennmaewwa^.rw>

Dear Mr. Burton:

Enclosed are copies of the Motion to Withdraw Guilty Plea asid
Motion to Remain in Protective Custody, which I have filed on your
behalf. Of course, I will keep you apprised of the rulings.

I received your transcript and file from Mr. Tyack. Right now I am
engaged in a capital murder trial (as you know by now), but I do
have an associate going through your file and transcripts.

As eoon as T receive the statement from Larry Henry, I wil: send a
copy to you. We should have that statement within the next couple
of weeke.

I am very sorry that I am not always at the office to take your
calls. I've had two murder trials almost in a row, both capital
cases, which is unusual.

Be aeaured that we are working on ypur case. Of course, if you
call me when I am at the office, I will be glad to talk to you.

88B/vas
Enclosure6
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Time aiLd Sarvicaa 8rzneadaQon shavn Burton

sainriest Time 6uoendsd

Read and review documents filed by 3.0 honrs
Mr. Burton and any responses and
decisions of Court

Review of transcript 1.0

Motion to Withdraw Guilty Plea 3.5

Second Motion to Withdraw Guilty 2.0
Plea

Motion to Stay in Protective Custody 1.0

Research for appeal 6.5

Read Local Rules of Court, phone 2.0
calls of inquiry, obtain documents,
etc.

Drafting appeal documents 4.0

Memorandum of Juriediction 1,5

Visit cliettt at S.O.C.F. 4.5

Total xours Expended 29.0

(x $300.00/hour) $ e,700.00

Paid by Client to Date a1,500,00

Balance Due $ 1,200.00
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16O01LlWAINAnNG BUILDING
55 PuSUC SWARE

CLEyF1AND, ON1O 44113

l2161400-8477

MA,V[v B.BwVN[N CO.. LP.A.
r¢eeme uwew.ron

Mr. Robert Haidet
1625 Seattle St.
Cuyahoga Falls, OH 44221

Re: State of Ohio v Robert Haidet

Sune 30, 2006

Fee for Legal Repreoentation - $10,000.00 (to $15,000.00)

Retainer - $ 5,000.00

Balance Due - $ 5,000.00 (to $10,000.00)

We accept MasterCard, VISA and 1lmericaa Sxgrese
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Mwrtvcv B. IN"= Co+ LP.A.

September 8, 2008

Mr. Robert Haidet
1825 Seattle Street
Cuyahoga Falls, OH 44221

Rev Starn ofOhto y^obeYt H^ et

r,CMUnMi NV•101f

Dear Bob:

Please be advised that upon the receipt of $7,500.00 from you, your

bill will be paid in full, and there will be no other fees charged

to you. I will represent you in this case from beginning to end

with no further fees due from you.

If you have any questions, please eall ene.

Very truly j/oure,

HBB/vas
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September 9, 2008

Mr. Robert Haidet
1825 Seattle Street
cuyahogaFalIB, OH 44221

Re: statg of Qhio v Robert Haide^t

NGMN4L^tNIN^nMa

Dear Bob:

Pursuant to our conversation today, be advised that I will accept
$4,000.00 now, and if, at the end of your case, you do not have to
go to jail, you will pay the balance of $3,500.00.

HBB/vas

^ flfHlBif



Certificate of Service

I certify that a copy of this Amended Complaint was sent by ordinary U. S. mail,

postage prepaid, on this 20th day ofJenuary, 2012, to:

L Richard C. Alkire
Richard C. Alkire Co., LPA
6060 Rockside Woods Blvd., Suite 250
Independence, OH 44131-2335,

Counsel for Respondent, Harvey B. Btuner; and

2. Richard A. Dove, Secretary
Board of Commissioners on Orievances and Discipline
of the Supreme Court of Ohio
65 South Front Street, Fifth Floor
Columbus, Ohio 43215-3431.
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Scheduled Restitution Payments

Harvey Bruner, Esq.

Bd. of Comm. Case No. 11-076

Date of Payment Cox Burton Haidet Total Paid

Feb. 15, 2012 $ 500.00 $ 1,000.00 $ 500.00 $ 2,000.00

March 15, 2012 $ 500.00 $ 1,000.00 $ 500.00 $ 2,000.00

April 15, 2012 $ 1,000..00 $ 1,000.00 $ 2,000.00

May 15, 2012 $1,500.00 $ 500.00 $ 2,000.00

June 15, 2012 $ 2,000.00 $ 2,000.00

July 15, 2012 $ 2,000.00 $ 2,000.00

Total Paid: $ 1,000.00 $ 8,500.00 $ 2,500.00 1 $ 12,000.0

Payment will be made from Respondent's counsel's IOLTA account made payable

to each grievant in the amounts and on the dates specified above.
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CRIMINAL RETAINER CONTRACT

hereby retains Harvey B. Bruner Co., L.P.A. to appear as
his/her counsel and to prepare and file in court all necessary pleadings and to defend the charges
against for the alleged crime o:f
the Common Pleas Court, County. As compensation for biis services

agrees to pay a fee of $ payable
on or prior to the final pre-trial. Should the above fee NOT $E pAID PRIOR TO THE FINAL PRE-
TRIAI., CLIENT AND THE ACCUSED AGREES AND PERMITS counsel to withdraw from
representation. All parties also agree that counsel may withdraw where the accused commits deceit,
dishonesty, fraud, lying to counsel or anything detrimental to the conduct of the attomey-client
relationship. In the event that counsel withdraws or is discharged, fees for serviees shall be charged at
the following rate: 1) In court $450.00 per hour 2) Out of court $375.00 per hour. AIl phone calls
shall be charged on the basis of'k hour increments, whetb.er a fall'/o hour was used. Travel time is also
included in the hourly rate. The above hourly rates are based upon W. Braner's combined years of
experience, specialization, training and practice and level ofplnfession.al attainment
The above feo of $ is to be caloulated on the above hourly rate. IN NO T VENT
shall the fee charged exceed the said fee of $ even if hourly rate for total services
perfortned exceed said fee. The retainer is to be paid in advance to ensure counsel's availability and is
"earned upon receipt". Howover, if counsel does not complete the rep.ceseutation specified herein,
client may be entitled to a refund of all or part of the fee represented by this retainer.
The above fee DOES NOT include any of the following: 1) additional trial of this case 2) any appeals
regardless of the court. This fee DOES NOT include: any new charges or cases resulting from new or
different facts that are not included in this case or post eonviation motions. A federal case is not
ineluded in this fee contract
Any and all post plea, post sentence or post conviction representation is NOT included in this fee, and
it must be contracted for separately. THERE ARE ABSOLTPI'EI.Y NO PROIVIISES OR
GUARANTEES AS TO THE OUTCOME AND/OR SENTENCE AS A RESULT OF ETTHERA
TRIAL OR PLEA.

In consideration of the above representation, agrees to reinaburse
counsel for any and all out-of-pocket expenses as they come due and for the reasonabie cost of
investigation for which the sum of $ is advanced. '
I have paid $ as a retainer upon the sigaing of this contract and agree to pay the
balance, if any is due, as follows: Balance of $ due one week prior to 5na1 pre-
trial.

DISPOSITION OF THE ABOVE CASE, WHETHER BY PLEA OR BY TRIAL, WILL ONLY
BE MADE WTTI-T THE CONSENT OF TIIE CLIENT. NO PROMISES OR GUARANTEES AS
TO TtiE OT7TCOME AND/OR SENTENCE ARE BEING MADE OR REPRESENTED BY
COUNSEL. I HA.VE READ AND FULLY UNDERSTAND THIS CONTRACT AND AGREE
THAT THE HOURLY RATE QUOTED ABOVE IS REASONABLE FOR THIS COUNSEL.

WITNESS CLIENT

'GVTTNESS CT.IENT



CERTIFICATE OF SERVICE

A copy of the foregoing Agreement of Relator and Respondent Regarding

Consent to Discipline has been mailed by ordinary U.S. mail this ^0 day of

January, 2012 to:

Geoffrey Stem, Esq.
Kegler, Brown, Hill & Ritter
65 East State Street, Suite 1800
Columbus, OH 43215-4295

M. Andrew Sway, Esq.
Smith, Rolfes & Skavdahl Co., L.P.A.
65 E State St Suite 2000
Columbus, OH 43215

Eugene P. Whetzel, Esq.
Ohio State Bar Association
P. O. Box 16562
Columbus, OH 43216

The Hon. Lee H. Hildebrandt, Jr.
First District Court of Appeals
230 East Ninth Street, 12'' Floor
Cincinnati, OH 45202

Counsel for Relator

Counsel for Relator

Counsel for Relator

Panel Chair

Roger S. Gates, Esq.
Butler County Prosecuting Attomey's Office
315 High Street, 11"' Floor
Hamilton, OH 45011

Mr. Alvin R. Bell
618 West Lake Court
Findlay, OH 45840

Panel Member

Panel Member

Attorney for Respondent

4
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