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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: R.C. 709.023(H) does not protect
township voted millage from a TIF exemption.

The sole issue before this Court remains a rather simple one: Does R.C.
709.023(H) provide a guarantee to a township that its millage on a piece of property
obtained through an annexation under that section of the code is protected from a tax
exemption under R.C. 5709.409 implementing tax increment financing (TIF). In its brief,
the township painstakingly describes the transition from the annexation procedures in
Ohio prior to the enactment of Senate Bill 5 and the procedures after the enactment of
that bill. The township relies upon the creation of three expedited annexation
methodologies as its fundamental premise that its millage on a piece of property which is
annexed through a “type 2 annexation” cannot be exempted in a tax increment financing
process. The township argues that as a result of the reformed annexation laws, under a
“type 2 annexation” real property cannot be removed from the township by the unilateral
action of the city and that the fact that the property cannot be unilaterally removed by the
city is designed to protect the tax base of the township.

The City of Middletown takes no issue with those general statements. It is clear
from the statute that when a “type 2 annexation” process is used the property must remain
within the township, It is also clear that the purpose of this legislative determination is to
help protect the existing tax base of the township. These conclusions are clear from the
plain language of the statute and the legislative history which supports the statute. The
City of Middletown also accepts that one of the principle goals of the change of the
annexation law was to encourage cooperation between local government entities. The

problem in this case is that the lower courts and the township do not stop at the point



where the clear language of the legislation stops. They seek to lay on top of the clear
language an analysis that that language also means that the property is not subject to TIF
exemptions. Very simply, there is no support in the language of the statute or in the
legislative history for this proposition. There is nothing that suggests that the intent of
the legislature was to remove from property annexed under a “type 2 annexation” the TIF
.exemption which was and is present for all property in the State of Ohio,

One goal of the annexation statutes which the township continually refuses to
address or deal with is the most fundamental goal behind the purpose of annexation; the
right of a property owner to seek to have his or her property annexed into a municipality.
Prior to the passage of Senate Bill 5, this Court clearly stated that it was the policy of the
State of Ohio to encourage annexation by municipalities of adjacent property. See

Middletown v. McGee, (1988), 89 Ohio St.3d 284, 530 N.E.2d 902. The underlying

principle in McGee was the freedom of a property owner to choose the governmental
subdivision in which they desired their property to be located. This continues to be the
fundamental reason that annexation exists. This begs the question of why would a
property owner who chooses to make this decision be deprived of a development tool
which all other properties have available to them simply because a “type 2 annexation”
was used.

The City of Middletown also agrees with the township that there are advantages
and disadvantages to every type of annexation process available under the present law.
One of the disadvantages of the “type 2 annexation™ is the limitation on the size of the
property. The property owner must also give up the right to appeal and must agree to a

buffer should the new use in the city be incompatible with the surrounding uses. Another



disadvantage is that 100% of the owners must buy in to and support the annexation.
There is nothing in the statute which suggests that there are other prerogatives of
ownership which the property owner must sacrifice in order to exercise their rights to use
the “type 2 annexation” process.

The argument of the township layers on top of the plain language of the statute a
limitation of ownership which simply does not fit. Read"ing the township’s argument in
its broadest application, all of the standard exemptions to property which would be
available under Chapter 5709 of the Ohio Revised Code are no longer available if a “type
2 annexation” is involved. There is nothing in the statute that talks only about the TIF
exemption. It is the township’s argument that the bare language prevents any type of
exemption from the tax revenues which the township is entitled to receive. This simply
does not make any sense. There is nothing in the language to support that a complete
abandonment of tax exemptions was intended for these properties.

The language of the statute also does not reflect the intent which the township
attributes to the General Assembly. The statute states that the annexed property
“ _remains subject to the townships rcal property taxes.” This does not suggest that
exemptions, including the municipal TIF exemption, do not apply. Furthermore, the
concept that the property “remains subject to” suggests the status quo is maintained.
Prior to annexation, a TIF or any other. type of taxation exemption is available to the
property owner. Nothing in the language of the statute suggests that these exemptions go
away, but rather, the statute specifically says it “remains subject to” the township’s real
property taxes. It remains as it was before which is subject to the various exemptions

which are available in Ohio Revised Code Chapter 5709. It is interesting that prior to



annexation reform, in many cases in Ohio, the territory was not taken from the township.
The township got its real estate taxes and municipal TIF financing was available.

In addition, if you look at the changes that were made in conjunction with Senate
Bill 5 to the taxation statutes, it is clear that the General Assembly addressed some of the
issues dealing with inside millage in their changes to R.C. 5705.315, but did not discuss
any changes to the outside millage. If the General Assembly had intended to protect the
outside millage as alleged in this case, it would have been very simple to make the
changes to that statute to make that intent clear. Those changes were not made.

Finally, if we look qarefully at the legislative intent cited by the township in their
brief, it does not support the proposition which they suggest. It supports the very broad
propositions which are clearly set forth in the statute; that the propetty remains within the
township and that the purpose of this is to help support the tax base of the township.
There is nothing more to the legislative history than that. The legislative history does not
state that any exemption which previously existed is no longer available because of the
use of a “type 2 annexation”.

Every argument that the township makes is premised on an additional layer of
legislative intent that cannot be found in the history of Senate Bill 5, in the clear language
of the statute or in the changes that the General Assembly made to other statutes in
connection with changing the annexation processes. This Court must search for the
legislative intent to support any application of the statute that is beyond its clear
language. There is nothing to suggest legislative intent to strip an owner of all property
tax exemptions simply because the property was annexed under a “type 2 annexation”

Process.



CONCLUSION

Every argument made by the township in their brief is premi.sed on the faulty
determination of the legislative intent to remove the ability of property annexed in a “type
2 annexation” to use the TIF exemption that is provided to property in Ohio. Hence all of
their arguments must fail because the base premise of all of those arguments is without
support. In sum, there is simply no indication that the General Assembly intended to
achieve the result that the court below imposed in this case. The judicial role is to
determine the intent of the legislature and to implement that intent. If the legislature had
intended to do what the township is suggesting here, it would have been very easy to do
in many ways. The legislature did none of these things. The legislative intent here stops
with the language of the statute. In its interpretation, the lower court has placed its view
of “what should be” in place of the General Assembly’s clear statement of “what is”.
Therefore the decision below in this case must be reversed in order to implement the

clear intent of the General Assembly.

Res‘lﬁfully submitfed,

%Mn (0017064)

One Donham Plaza

Middletown, Ohio 45042
Telephone: (513) 425-7830

Fax: (513) 425-7780

E-mail: lesl@cityofmiddletown.org
Counsel for Amicus Curiae,

City of Middletown




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon the following parties

by electronic mail this 28" day of February, 2012:

Richard C. Brahm, Esq.

Catherine A. Cunningham, Esq.

Brahm & Cunningham, L1.C

145 E. Rich Street

Columbus, Ohio 43215

E-mail: ccunningham{@brahmcunningham.com

Scott A. Liberman, Esq.

Altick & Corwin Co., LPA

1700 One Dayton Cenire

One South Main Street

Dayton, Ohio 45402

E-mail: liberman@altickcorwin.com

Robert A. Meyer, Jr., Esq.

Mark A. Snider, Esq.

L. Bradfield Hughes, Esq.

Porter Wright Morris & Arthur LLP
41 S. High Street

Columbus, Ohio 43215

E-mail: rmeyer@porterwright.com

Darren M. Shulman, Esg.

Delaware City Attorney

1 S. Sandusky Street

Delaware, Ohio 43015

E-mail: dshulman@delawareohio.net

Matthew C. Blickensderfer, Esq.
Frost Brown Todd LLC

3300 Great American Tower

301 E. Fourth Street

Cincinnati, Ohio 45202

E-mail: mblickensderfer@fbtiaw.com

Scott D. Phillips, Esq.

Frost Brown Todd LLC

9277 Centre Point Drive, Suite 300
West Chester, Ohio 45069
E-mail: sphillips@fbtlaw.com

Matthew J. DeTemple, Esq.

6500 Taylor Road

Blacklick, Ohio 43004

E-mail: detemple@ohiotownships.org

Eugene L. Hollins, Esq.

Dale D, Cook, Esq.

Wiles, Boyle, Burkholder &
Bringarnder Co., LPA

300 Spruce Street, Floor One

Columbus, Ohio 43215

E-mail: ghollins@wileslaw.com

L4

LL A
slié S. Landen{0017064)




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9

