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STATEMENT OF THE CASE AND FACTS

The issue in this case is whether a person may be sent to jail if he is not
represented by counsel at the conclusion of contempt hearing. The Athens County
Court of Common Pleas held Defendant-Appellant Michaél Liming in contempt
because he could not satisfy his child support obligations, and it imposed an
unconditional jail sentence upon him. The underlying facts are from an unusually
complicated divorce action. And in June 2010, when Mr. Liming fried to unravel the
relevant facts and provide what he thougﬁt might be defenses to the court, he was
forced to do so without counsel.

Denday Damos and Michael Liming were married in 1993. Two children were
born during their marriage. In 2001, Mr. Liming filed for ciivorce. Dec. 19, 2001
Complaiht for Divorce, I 2. Before the divorce was final, in April 2002, the Athens
County Child Support Enforcement Agency (“CSEA”) filed a motion asking the court to
order Mr. Liming to pay child support. Apr. 12, 2002 Mot. for Support and/or Other
Appropriate Relief. On that same day, the court granted the Athens County
Department of Job and Family Services’ motion to intervene. because Mr. Liming’s
children were receiving Aid for Dependent Children (“ADC”) from the State of Ohio.
Apr. 12, 2002 Mot. and Order to Intervene; Apr. 12, 2002 Order. In July, CSEA
withdrew its motion because the children stopped receiving ADC support. July 1, 2002

Entry and Order, § 4. Ms. Damos did not independently seek child support, and a child



support order was not put into place. Moreover, Mr. Liming and Ms. Damos were
sharing their parenting responsibilities as set forth by the court’s temporary orders.

In November 2002, Mr. Liming filed a Chapter 13 bankruptcy petition in the
United States District Court for the Southern District of Ohio. July 21, 2003 Notice
Directly to the Judge of the Filing of Bankruptcy and the Existence of a Stay; In re
Liming, Case No. 2:02-bk-65198 (S.D. Ohio). In September 2003, the state trial court
ordered Mr. Liming to pay $374.96 per month as a statutory child support award. Sept.
8, 2003 Magistrate’s Modified Temporary Orders; Journal Entry, p. 3. But that
obligation was stayed pending the bankruptcy proceeding. Aug. 20, 2004, Stipulations
Regarding Divorce, Property, and Issues, { 8.

In January 2004, the United States District Court lifteci the automatic stay and
said that it would allow Mr. Liming and Ms. Damos to “resolve support of [the]
parties.” In re Liming, Case No. 2:02-bk-65198 (5.D. Ohio), Jan. 6, 2010 Ofder Granting
Relief from Automatic Stay (doc. 42). A decision by the state magistrate ruled that
“none of [Mr. Liming]’s income could be taken for the purpose” of paying child
support. Sept. 27, 2004 Magistrate’s Proposed Decision, ] 13.!

In January 2005, the trial court issued a final decree of divorce. Jan. 19, 2005
Decision on Objections; Judgment Entry (Decree of Divorce). Ms. Damos was named as

the children’s legal custodian. Id. at p. 2. The decree affirmed the downward departure

 That decision was adopted in pertinent part when the court issued the final decree of
divorce that ruled on the parties’ objections. Jan. 19, 2005 Decision on Objections;
Judgment Entry (Decree of Divorce).



in Mr. Liming’s statutory child support obligation, pending conclusion of the
bankruptcy proceeding. Id. at p. 4-5. Thus, when the marriage was terminated, Mr,
Liming still did not have a child support obligation.

In June 2006, Mr. Liming voluntarily dismissed his bankruptcy petition, but he
immediately refiled. Dec. 28, 2006 Notice of Status of Plaintiff’s Bankruptﬁy Case.
Then, in August 2006, the action was dismissed for technical feasons. Iﬁ. Mr. Liming
moved to reinstate the petition, and in December 2006, his petition for bankruptcy was
reinstated. In re Liming, Case No. 2:06-bk-53170 (S.D. Ohio). In February 2007, the case
was again dismissed. In re Liming, Case No. 2:06-bkf53170 (S.D. Ohio), Feb. 16, 2007
Order Denying Confirmation and Dismissing Case (doc. 46). In May 2007, Mr. Liming,
ag'ain,. refiled. In re L.z'min‘-g, Case No. 2:07-bk-53949 (S.D. Ohio), June 5, 2007 Order
Granting the Debtor’s Mot. to Invoke Automatic Stay in Case Filed Within One Year
After Dismissal of Two Prior Bankruptcy Cases (doc. 16).

At the same time, in April 2007, CSEA asked the state court to order Mr. Liming
to pay child support. Apr. 30, 2007 Mot. for Modification. In June 2007, the United
States District Court ruled that Ms. Damos could “seek relief in State Court so as to
prosecute all issues associated with the determination and collection of child support.”
June 5, 2007 Order Granting the Debtor’s Mot. to Invoke Automatic Stay in Case Filed
Within One Year After Dismissal of Two Prior Bankruptcy Cases (doc. 16). The state
court ordered Mr. Liming to pay $376.99 pér month in child support plus any

processing fee. Oct. 29, 2007 Magistrate’s Decision, p. 8-9. The court backdated the



order so that it became effective on June 5, 2007. Therefore, as of the date that Mr.
Liming was first ordered to pay child support, he was already in arrears by more than
$1,884.95. -Id. He was ordered to pay $75.40 plus the processing fee each month
towards the arrearage. Id. at p. 9; July 28, 2010 Judgment Entry on Mot. to Impose. Mr.
Liming did not object, and in January 2008, the magistrate’s decision was adopted. Jan.
17, 2008 Entry Adopting Magistrate’s Decision.

In March 2008, his bankruptcy was converted from a Chapter 13 bankruptcy into
a Chapter 7 bankruptcy. In re Liming, Case No. 2:07-bk-53949 (S.D. Ohio), Mar. 6, 2008
Notice of Chapter 7 Bankruptcy Case, Meeting of Creditors & Deadlines (doc. 50). Mr.
Liming’s debts were discharged in August 2008. In re Liming, Case No. 2:07-bk-53949
(S.D. Ohio), Aug. 20, 2008, Discharge of Debtor (doc. 77).

in July 2008, CSEA filed a motion requesting that Mr. Liming be held in
contempt of court for failing to pay the full ‘amount of the child support award each
month and for failing to report changes in his employment status. July 22, 2008 Mot. for
Contempt. While that motion was pending, in September 2008, CSEA filed a second
motion asking that Mr. Liming be held in contempt of court. Sept. 11, 2008 Mot. for
Contempt. That motion alleged that Mr. Liming had not complied witﬁ the court’s
order directing him to participate with the Seek Employment Program. Id.

The court scheduled a show cause hearing for both contempt motions. Sept. 11,
2008 Summons and Magistrate’s Order; July 22, 2008 Summons and Magistrate’s Order.

The summons stated that Mr. Liming had the right to a public defender if he was

4



indigent. Sept. 11, 2008 Summons and Magistrate’s Order; July 22, 2008 Summons and
Magistrate’s Order.

In October 2008, the magistrate held a hearing on CSEA’s contempt motions.
Oct. 15, 2008 Magistrate’s Decision. Mr. Liming appeared at the hearing and was
represented by appointed counsel. See June 14, 2010 Hearing Tr. 5. At the conclusion of
the hearing, the magistrate recommended that Mr. Liming be held in contempt of court
and sentenced to thirty days in jail. But the magistrate also recommended that the
sentence be suspended so that Mr. Liming could have a chance to purge the contempt.
Oct. 15, 2008 Magistrate’s Decision. No objections were filed, and the decision was
adopted. Nov. 12, 2008 Entry Adopting Magistrate’s Decision. The thirty-day jail
sentence was suspended, so long as Mr. Liming complied with the following purge
conditions for one year:

A.  Michael Liming shall pay his full monthly current support
obligation of $376.99, plus processing fee, every month.

B. Michael Liming shall pay $75.40, plus processing fee, towards
arrears every month. -

C.  Michael Liming shall make a full payment of $461.44, inclusive of
processing fee, within thirty (30) days of an entry adopting the

Magistrate’s Decision.

D.  If unemployed, Michael Liming shall immediately contact the seek
work coordinator and fully cooperate with the program.

E. Michael Liming shall make timely monthly payments.

F. Michael Liming shall report all address and employment changes
to the ACCSEA.



Id.

Mr. Liming made his first éhild support payment in November 2008. June 14,
2010 Hearing Tr. 12; July 28, 2010 Judgment Entry on Mot. to Impose, p. 3. In light of
Mr. Liming's financial status, the child support award was excessive. While his
payment record reflects that he tried to become current, he quickly fell further in
arrears. fune 14, 2010 Hearing Tr. 11. He made payments, including on the arrearage,
from November 2008 to and through February 2009. He also made payments in April,
June, July, September, and November 2009. July 28, 2010 Judgment Entry on Mot. to
Impose, p. 3. But he simply could not afford to make payments in March, May, August,
October, and December 2009. 4.

In September 2009, CSEA wanted Mr. Liming’s thirty-day jail sentence imposed
because he had not purged the finding of contempt. Sept. 15, 2009 Mot. to Impose
Sentence and Notice of Hearing. But at the same time, CSEA also recognized that the
financial obligation imposed on Mz. Liming was too burdensome. See Dec. 14, 2009
Administrative Review. CSEA eventually moved to reduce the monthly amount of the
award. See id.; May 27, 2010 Magistrate’s Am. Decision; June 16, 2010 Judgment Entry
Adopting Magistrate’s Decision. Unfortunately, CSEA did not request the reduction
until Mr. Liming was substantially behind in the support payments.

In June 2010, three years after the effective date of the initial award, the trial

court granted CSEA’s motion to reduce Mr. Liming’s child support obligation. June 16,



2010 Judgment Entry Adopting Magistrate’s Decision. The order was retroactive to
January 1, 2010. Id. But the modification did not addfess the arrearage. July 28, 2010
Judgment Entry on Mot. to Impose, p. 2. Consequently, Mr. Liming paid the full
amount of the reduced award from January 2010 until May 2010, but he did not make
any payments towards the arrearage. June 14, 2010 Hearing Tr. 7.

On June 14, 2010, the court held a hearing on CSEA’s motion to impose the
suspended-contempt sentence. Attorney Keith Wiens appeared on behalf of CSEA.
June 14, 2010 Hearing Tr. 3. Denday Damos was not present. Id. Mr. Liming was
present but was not represented by counsel. Id. at 4.

At the time of the hearing, Mr. Liming was working full-time as a self-employed
cqurier, and he was indigent. Id. at 26. At the beginning of the hearing, Mr. Liming
asked the court to appoint him counsel, which it refused to do:

MR. LIMING: Okay. Thank you your honor. Again I am requesting

that a public defender be appointed for me. I do not have
the funds to uh, hire an attormey and as you were
informed on Friday Mr. McGuire does not represent me

in this case.

THE COURT: Okay. I'm going to deny that request. There is no
authority to appoint people in civil cases.

MR. LIMING: T understand there is a possibility of jail time in this case
though your honor.

THE COURT: That was during your, I assume there was a contempt
' hearing, wasn’t there Mr. W[ie]ns?

Id. at 4-5.



Without providing Mr. Liming any assistance, the court directed CSEA to
present its case. Attorney Wiens argued that Mr. Liming had missed several child
support payments. Id. at 5-6. He called Debbie King, an investigator with Athens
County Department of Job and Family Services, as witness. Id. at 9. She testified that
Mr. Liming was $7,759.67 in arrears. July 28 Judgment Entry on Mot. to Impose, p. 3.
Mr. Liming was given an opportunity to cross-examine CSEA’s witness. June 14, 2010
Hearing Tr. at 17. Mr. Liming’s cross-examination showed that there was some
confusion as to how the child support arrearage was to be handled due to the
bankruptcy proceedings.

MR. LIMING: And you are, and you are aware that the bankruptcy
court had ordered that you could not collect any amounts

MS. KING: Yes.

MR. LIMING:  While I was in bankruptcy case.

MS. KING: Yes that’s correct.

MR. LIMING: But you never submitted a bill to the bankruptcy court
asking you be paid from the proceeds of the bankruptcy
proceedings?

MS. KING: Like I safid] I think they sent something but I think it was
too late when we sent it. It was right toward the end of
the bankruptcy though.

Id. at 21.

Indeed, even CSEA’s attorney commented on how complicated and confusing

this case was because of the bankruptcy:



MR. LIMING:  Over this five years, this has been a very confusing matter for
everybody.

MR. WIENS:  Right.
Id. at 30.

During the hearing, CSEA did not allege that Mr. Liming had the ability to pay
$75.40 each month towards the arrearage or that he had willfully missed support
payments. CSEA never asked Mr. Liming for his existing income. It did not elicit any
testimony or exhibits showing that Mr. Liming had the ability to pay any amount. And
there were no questions regarding any change in Mr. Liming’s circumstances that may
have affected his financial status. Thus, CSEA did not present any evidence of Mr.
Liming’s present ability to pay. Indeed, the only testimony relating to Mr. Liming’s
- financial status was his own monologue:

I do not, I do not deny that I owe that arrearage. And as I have stated in
the previous hearing your honor 1 was, I have constantly claimed from the
very first time that the child support order was issued that the order, that
the amount issue[d] was too much. She impugns [sic] to me income, not
my actual income and I had requested many times for a hearing or for a
re-adjustment to be made based upon my actual income and it took me
until last year, November of 2009 to finally receive that hearing and at that
hearing they made the, the agency made the determination that I was
correct. That I was being asked to pay too much and that the amount that
I should pay should be adjusted downward. And from the point that I
was notified in June or I'm sorry in January of this year, of the now
corrected amount I have religiously paid that corrected amount.

L

Again, basically because I was not given a new amount to pay toward the
arrearage and I am still struggling. Now that I have, and I did not receive
the new amount for the arrearage until the uh, until the order from you

9



dated June 3, of 2010 and that amount now says that, that I am suppose[d]
to pay towards arrearage of $56.13. I am not quibbling that amount your
honor. I agree with that. I guess in my own defense your honor it just
seems that it is unfair to ask someone to pay something that they are
totally unable to pay. Uh, I have made every possible attempt to pay the
previous amount even though it would sometimes take me two months to
make a full payment. Mr. W[ie]ns had testified in the earlier hearing that
if I had even made partial payments that we would probably not be here
today. I was not aware of that option. I was mistaken in the idea that |
had to pay the full amount so it would take me sometimes two months to
pay the full amount. Which the record shows that I've pretty much paid
every two months the full amount. Since the new amount has been made
which is almost $200.00 a month lower then [sic] the original amount
more in line with my income. I have paid it without a quibble and on
time.

June 14, 2010 Hearing Tr. 38-39.

At the conclusion of the hearing, Mr. Liming again pleaded for counsel: “I
believe I am still entitled to an attorney but you don’t want to grant me dne. I'm not an
attorney your honor I don’t know what I should argue or not argue.” Id. at 40. CSEA,
in turn, asked that the full thirty-day sentence be imposed. Id. at 44. It argued that Mr.
Liming had not made a good faith attempt to make any payments towards the
arrearage. Id.

The court agreed with CSEA. Even though “[t]he modification did not address
the issue of child support arrearage payments,” it did not justify Mr. Liming’s claim
that he was waiting for the court to determine a modified arrearage payment. July 28,
2010 Judgment Entry on Mot. to Impose, p. 2, 4. The court reasoned that there was an

existing arrearage payment that had been previously put into place and that Mr. Liming

10



should have complied with that obligation. Id. at p. 4. The court did not consider Mr.
Liming’s financial ability to pay.

Mr. Liming was ordered to unconditionally serve ten days in jail. The other
twenty days remained suspended. July 28, 2010 Order of Commitment Southeastern
Ohio Regional Jail. His sentence was stayed pending appeal. Aug. 10, 2010 Journal
Eniry Granting Stay Pending Appeal.

Mr. Liming appealed to the Fourth District Court of Appeals. He raised two
assignments of error. Each assignment of error asserted that he was entitled to court-
appointed counsel at the purge hearing:

The trial court violated Mr. Liming's right to counsel when it refused to

appoint Mr. Liming an attorney to represent him at a hearing in which a

jail sentence was imposed.

Because the June 2010 hearing to impose sentence was criminal in nature,
Mr. Liming was entitled to counsel.

Liming v. Damos, 4th Dist. No. 10CA39, 2011-Ohio-2726, at ] 6.

On May 27, 2011, the court of appeals affirmed the trial court’s decision. Id. at q
26. It ruled that the contempt proceeding was a civil matter, so the Sixth Amendment of
the United States Constitution did not apply. Id. at q 2. Further, the court held that Mr.
Liming had no due process right to counsel because he had a diminished libel;ty interest
in the thirty days attributable to the suspended sentence.

On June 6, 2011, Mr. Liming moved to certify a conflict, and on November 22,

2011, the Fourth District Court of Appeals certified a conflict on the following question:

11



Is a purge hearing to impose a suspended sentence for failing to pay child
support a civil or criminal proceeding?

Liming, Case No. 10CA39 (Nov. 22, 2011) (certifying conflict), { 7. Mr. Liming also filed
a discretionary appeal to this Court, which asserted two propositions of law:

First Proposition of Law

Due process entitles an indigent contemnor to be represented by court-
appointed counsel at a “purge” hearing, if, at the conclusion of that
hearing, the trial court imposes a term of incarceration.

Second Proposition of Law
When it is impossible for an indigent contemnor to comply with a purge
order, the purge hearing is criminal in nature, and the contemnor is
entitled to court-appointed representation.
See Memorandum in Support of Jurisdiction filed in Liming v. Damos, No. 2011-1170
(July 8, 2011).
This Court accepted jurisdiction over Mr. Liming’s discretionary appeal. See
Entry filed in Liming v. Damos, No. 2011-1170 (Dec. 21, 2011). The Court also
determined that a conflict existed on the certified question, and consolidated both cases.

See id. and Entry filed in Liming v. Damos, Case No. 2011-1985 (Dec. 21, 2011).

ARGUMENT

L Is a purge hearing to impose a suspended sentence for failing to pay
child support a civil or criminal proceeding?

A. A purge hearing that imposes an unconditional sentence is a
criminal proceeding.

1. The distinction between civil and criminal
contempt matters.

12



Courts have struggled to categorize contempt proceedings as civil or
criminal. Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441-42, 31 S.Ct. 492, 55
L.Ed. 797 (1911). Some courts maintain that a contempt action is neither civil nor
criminal. See King v. King, 9th Dist. 10CA0009-M, 2011-Ohio-513, § 7, quoting
Harvey v. Harvey, 9th Dist. Nos. 09CA0052, 08CA0054, 2010-Ohio-4170, J 5. But
the determination is crucial because it dictates what process is due to the alleged
contemnor. King at § 7. See also State v. Kilbane, 61 Ohio St.2d 201, 205-06, 400
N.E.2d 386 (1980).

If the matter is criminal, than constitutional rights guaranteed to criminal
defendants attach, including the Sixth Amendment right to counsel and the right
to be found guilty béyond a reasonable doubt. Int’l Union, United Mine Workers
of Am. v. Bagwell, 512 US 821, 826, 114 5.Ct. 2552, 129 L.Ed.2d 642 (1994). But if
the matter is civil, then the doctrine of fundamental fairness contained in the
Due Process Clause determines the process that is due, including whether the
defendant-contemnor may be entitled to counsel. Turner v. Rogers, --- U.S. -,
131 5.Ct. 2507, 2516, 180 L.Ed.2d 452 (2011).

2. Civil contempt proceedings are coercive,
while criminal contempt proceedings are
punitive.

Civil contempt is different from criminal contempt because it is coercive.
Criminal contempt, on the other hand, is punitive. Turner, --- U.S. ---, 131 S.Ct. at

2516, 180 1..Ed.2d 452, citing Gompers at 442. To determine whether the court is
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punishing the contemnor or giving the contemnor a chance to right a wrong, the
reviewing court looks at the purpose and nature of the remedy imposed. United
Mine Workers at 828.

Common characteristics of a criminal action include that the complainant
is represented by the State and the matter is brought to I;unish the contemnor.
Id. at 828-29. The punishment may be an unconditional prison term or a
monetary fine for a specified sum. It may even be both. Id. at 828; Basore v.
Basore, 5th Dist. No. 02-COA-011, 2002-Ohio-6089, q 34.

But wh‘at matters is that the remedy does not have a purge condition.
King, 9th Dist. 10CA0009-M, 2011-Ohio-513, at § 7. The aim is to punish the
contemnor for failing to right a previous wrong. The court is also vindicating its
authority. Id. at T 7-8; In the Matter of Graber, 5th Dist. No. 2002CA00176, 2002-
Ohio-6177, | 16 (cpntempt was criminal because trial court was punishing
contemnor for failing to abide by support and visitation order, even though
contemnor was released from jail before the expiration of the stated prison term).

When the contempt is criminal, all of the rights associated with criminal
proceedings attach. United Mine Workers at 826. Accord State v. Brandon, 2d Dist.
No. 06-CA-137, 2008-Ohio-403, q 11-12, 14 (reversing trial court’s judgment of
criminal contempt because contemnor was not advised of his right to counsel),
Oak Hill Banks v. Ison, 4th Dist. No. 03CA5, 2003-Ohio-5547, 1 15-17, 23

(reversing trial court’s imposition of unconditional thirty-day prison sentence
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because it did not afford contemnor the constitutional due process required in
criminal contempt proceedings), and Pheils. v. Palmer, 6th Dist. No. L-98-1092,
1999 Ohio App. LEXIS 1009, at *13-14, 16 (reversing trial court’s finding of
contempt because the contemnor was not given. sufficient time to.retain counsel).
That includes the right to be found guilty beyond a reasonable doubt, the right
to be heard, and the right to counsel. United Mine Workers at 826; Basore at I 33,
35. And the right to counsel may only be waived if the waiver is knowing,
voluntary, and intelligent. Lilo v. Lilo, 6th Dist. No. H-03-044, 2004-Ohio-4848, |
32.

On the other hand, a contempt action is civil if the court is trying to coerce
the contefnnor mto undertaking some action. United Mine Workers at 828. The
jail or prison sentenﬁe is -conditional — that is, it may be lifted, if the contemnor
complies with the court’s request. But the sentence can be stated as a definite
period, such as thirty days, and still remain civil, so long as the entry contains a
purge condition that allows the sentence to be shortened if the contemnor
complies with the condition. Id. at 828. See King at I 5. In civil contempt
actions, the aim of the sanction is to motivate the contemnor to comply with the
court’s direction. Thus, it is often said that the contemnor holds the keys to his
cell. United Mine Workers at 828. Compare Gagnon v. Scarpelli, 411 U.S. 778, 784,
789, 93 5.Ct. 1756, 36 L.Ed.2d 656 (1973) (ruling that the aim of the probation
revocation proceeding was rehabilitative and not punitive, and applying
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fundamental fairmess to determine if the accused was entitled to counsel).
Unlike criminal contempt actions, due process and the concept of fundamental
fairness determine whether the contemnor is entitled to counsel. Further, guilt
may be established by clear and convincing evidence. Basore at q 33.

An action that begins as a civil contempt proceeding may be converted
into a criminal contempt proceeding. Samantha N. v. Lee A.R., 6th Dist. Nos. E-
00-36, E-00-37, 2001 Ohio App. LEXIS 540 (Feb. 16, 2001). Accord Lilo, 6th Dist.
No. H-03-044, 2004-Ohio-4848, at q 31. In Samantha N., the child’s father was
held in contempt of court for failing to pay child support. Id. at *1. The court
ordered the father to serve thirty days in jail. But it suspended the sentence and
gave the father an opportunity to purge the contempt by satisfying his child
support obligations. Id. The father did not do so, and the court was requested to
impose the previously suspended sentence. Id. at *2-3. The court held a hearing
at which the father appeared but was not represented by counsel, and imposed
the sentence. Id. at *3. But the court of appeals determined that the second
hearing (the purge hearing) was criminal and that all of the rights associated
with a criminal proceeding attached. Id. at *8. The appeals court held that the
trial court no longer sought to persuade the father to pay his support
obligations; rather, it was punishing the him for failing to satisfy those

obligations. Id.
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Finally, an action may be both civil and criminal, depending on the
combination of remedies that are ordered. Browmn v. Executive 200, Inc., 64 Ohio
St.2d 250, 253, 416 N.E.2d 610, (1980); Smith v. Smith, 9th Dist. No. 95CA0017,
1995 Ohio App. LEXIS 5794, at *5. Crucially, the Sixth Amendment right to
counsel attaches to the criminal portion of the proceeding. Id. at *7-8. In Smith,
the court imposed a thirty-day jail senténce for the husband’s failure to comply
with a condition of his divorce decree. Id. at *2. Twenty-seven days of that

- sentence were suspended subject to the husband’s compliance with the divorce
decree’s condition, but three days of the sentence were unconditional. Id. The
court of appeals ruled that the unconditional portion of the husband’s sentence
was a criminal punishment, imposed to punish the hﬁsband for failing to
comply with the court’s prior order to comply.wi'th the divorce decree. Id. at *5.
Therefore, the husband was entitled to all of the constitutional rights available to
a criminal defendant, including the right to counsel. Id. at *7-8.

Because of the constitutional rights attached to a criminal contempt
proceeding, it is critical that the trial court carefully examine the nature of the
sanction imposed.

3. Mr. Liming was being punished for ignoring
the court’s orders.

In October 2007, the court ordered Mr. Liming to pay child support, but a year

later Mr. Liming had not made any payments. At that point, CSEA asked the court to
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hold Mr. Liming in contempt of court, and in October 2008, the magistrate held a
hearing and recommended holding Mr. Liming in contempt. The court adopted the
recommendation, and in November 2008 the trial court held Mr. Liming in civil
contempt. The court’s entry imposed a thirty-day jail sehtence, but it suspended that
sentence so long as Mr. Liming complied with his support obligations. The nature and
purpose of that order was to coerce Mr. Liming into performing some act: paying his
child support. So long as Mr. Liming performed as requested, his sentence was
conditional. And the court’s order worked. In November 2008, the same month as the
contempt finding, Mr. Liming made his first support payment.

The nature of the sanction following the October 2008 hearing is distinguishable
from the June 2010 hearing. At the conclusion of the June 2010 hearing, the court
ordered Mr. Liming to serve an unconditional ten days in jail? There were no
conditions that Mr. Liming could fulfill to purge the contempt finding or reduce his
sentence. Like the court in Smith, the trial court punished Mr. Liming for failing to pay
his support obligations. Smith, 9th Dist. No. 95CA0017, 1995 Ohio App. LEXIS 5794, at
*5. In short, the June 2010 hearing was a criminal contempt proceeding, and because
Mr. Liming was indigent the court was constitutionally required to appoint counsel for

that hearing.

2 The ten-day, unconditional sentence should be distinguished from the twenty-day
suspended sentence. The suspended sentence remained conditional. Those days were
not imposed but remained hanging over Mr. Liming’s head to try and persuade him to
pay his support obligations. That sanction was civil.
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B. When a court fails to determine if an indigent contemnor has the
financial ability to comply with a support order, the hearing is
criminal, and the contemnor is entitled to court-appointed
counsel.

At the June 2010 hearing, CSEA made no attempt to prove that Mr. Liming had
the ability to comply with the court’s support order, and the trial court never
determined that Mr. Liming was financially capable of complying with the order.
Because the State has the burden of proof, and it did not establish that Mr. Liming could
comply with the support order, the June 2010 proceeding was a criminal proceeding,

“A court may not impose punishment ‘in a civil contempt proceeding when it is
clearly established that the alleged contemnor is unable to comply with the terms of the
order.”” Turner, 131 S.Ct. at 2516, 180 L.Ed.2d 452, quoting chks v. Feiock, 485 U.S. 624,
638 1.9, 108 S.Ct. 1423, 99 L.Ed.2d 721 (1988)3 If the defendant does not have the
present ability to comply, then he cannot have the keys to his jail cell. Mead v. Batchlor,
435 Mich. 480, 460 N.W.2d 493, 494 (Mich. 1990). What may have been nominally
thought of as a civil proceeding is in fact a criminal proceeding, because the défendant
is no longer being coerced to comply, he is being punished because of his inability to
comply. Id.

Consequently, when a purge hearing is held to determine if the contemnor

should be punished, the contemnor must be permitted to show that it was impossible

* Incarcerating an individual for failing to pay child support when he or she lacks the
ability to pay the support obligation is akin to operating a debtor’s prison, which is
prohibited by Section 15, Article I of the Ohio Constitution.
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for him to comply with the court order. Turner at 2520. The determination cannot be
made at the initial contempt hearing, because a person’s circumstances are always
subject to change. Between the time of the contempt hearing and the purge hearing, the
contemnor could lose his job, sustain an injury, or suffer from some other event that
makes it impossible for him or her to comply with the court’s purge order.

There is no dispute that throughout the support proceedings, Mr. Liming was in
bankruptcy —he was broke. His financial situation was so dire‘ that even CSEA moved
to reduce the amount of Mr. Liming’s monthly obligation. But prior to ordering him to
jail, the trial court failed to determine that Mr. Liming was financially capable of
satistying the child-support obligation. Liming, 4th Dist. No. 10CA39, 2011-Ohio-2726,
at 1 25. Indeed, the facts that were presented at the hearing show that he was incapable
of paying off the arrearage. Therefore, he could not have been coerced into complying
with that order, and he did not “hold the keys to his cell.” See Uﬁited Mine Workers, 512
U.S. at 828, 114 S.Ct. 2552, 129 L.Ed.2d 642. Consequently, regardless of the court’s
intention, it was punishing Mr. Liming. For that reason, the contempt proceeding was

criminal, and Mr. Liming was entitled to counsel.
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I Due process entitles an indigent contemnor to be represented by court-
appointed counsel at a “purge” hearing, if, at the conclusion of that

hearing, the trial court imposes a term of incarceration.

The United States Supreme Court held in 2011 that there is no per se right to

counsel in a civil contempt proceeding when the custodial pare.nt (the one entitled to
support) is not represented by counsel. Turner, 131 S.Ct. at 2512, 180 L.Ed.2d 452.
Turner was a contempt action brought by a mother to collect child support from the
father. The trial court found the father in contempt and sentenced him to prison. But
the entry had a purge clause in it, which said the father could be released before the
expiration of his stated prison term if he paid his support obligations. Id. at 2513.
Therefore, it was a civil proceeding,.

The Court reversed the finding of contempt because the trial court never
determined whether the father was capable of complyiﬁg with the support order. Id. at
2520. The Court also provided instructions to lower courts so they could appropriately
decide whether a civil contemnor is entitled to counsel under the Due Process Clause.

The Turner Court directed lower courts to weigh the Eldridge* factors and then
decide if fundamental fairness necessitated counsel under the circumstances. Id. at
2518-19. Those factors are:

(1) “the private interest that will be affected by the official action;

* The Eldridge factors were identified by the Supreme Court in Mathews v. Eldridge, 424
U.S. 319, 96 5.Ct. 893, 47 L.Ed.2d 18 (1976), and are used to test the constitutional
sufficiency of the government’s procedures used to deprive of a person of property or
liberty under the Due Process Clause.
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(2) the risk of an erroneous deprivation of such interest through the

procedures used, and the probable value, if any, of additional or

substitute procedural safeguards; and

(3) the “[glovernment’s interest, including the function involved and the

fiscal and administrative burdens that the additional or substitute

procedural requirement would entail.
Mathews, 424 U.S. at 334, 96 S.Ct. 893, 903 47 L.Ed.2d 18. This multi-factored test is used
because “due process is flexible and calls for such procedural protections as the
particular situation demands.” (Citation omitted and punctuation altered.) Id.

As already established, the June 2010 hearing was a criminal contempt
proceeding. But for purposes of argument, if that matter had been civil, Mr. Liming still

would have been entitled to counsel.

A.  Mr Liming will be deprived of the most fundamental interest
protected by the due process clause, his liberty.

Mr. Liming was ordered to serve time in jail. His private interest in remaining
free from incarceration is “at the core of the liberty protected by the Due Process
Clause.” See Turner, 131 S.Ct. at 2518, 180 L.Ed.2d 452, quoting Focha v. Louisiana 504
US. 71, 80, 112 5.Ct. 1780, 1785, 118 L.Ed.2d 437, 448 (1992). Until the Supreme Court’s
recent decision in Turner, the law seemed relatively well-settled: whenever a person
faced the risk of imprisonment at the conclusion of a hearing, that person was entitled
to counsel. Lassiter v. Dep’t of Soc. Servs. of Durham City, N.C., 452 U.S. 18, 25, 101 S.Ct.
2153, 68 L.Ed.2d 640 (1981); Scott v. Illinois, 440 U.S. 367, 373-74, 99 5.Ct. 1158, 59 L.Ed.2d

383 (1979); Argersinger v. Hamlin, 407 U.S. 25, 37, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972); In
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re Gault, 387 U.S. 1, 36-37, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967); Sevier v. Turner, 742 F.2d
262, 267 (6th Cir. 1984); Johnson v. Zurz, 596 F.Supp. 39, 45 (N.D. Ohio 1984); In re Young,
522 F. Supp. 759 762 (S.D. Ohio 1981); Matin v. Fellerhoff, 526 F. Supp. 969, 973 (S.D. Ohio
1981).

Those cases recognize that a term of incarceration is a punishment different in
kind from other penalties and carries with it devastating and étigmatizmg effects. See
Glover v. United States, 531 U.S. 198, 121 8.Ct. 696, 148 L.Ed. 604 (2001) (stating that the
Court’s jurisprudence recognizes “that any amount of actual jail has Sixth Amendment
significance”); Argersinger at 37 (“the prospect of imprisonment for however short a
time will seldom be viewed by the accused as a trivial or ‘petty’ matter and may well
result in . . . serious repercussions affecting [the defendant’s] career and . . .
reputation.”); and Scott at 373 (stating that the central premise of Argersinger to be that
imprisonment is a penalty different from fines or the mere threat of imprisonment.”)
Mr. Liming’s fundamental liberty interest in his freedom weighs heavily in favor of
appointing counsel.

B.  The court never determined if Mr. Liming had the ability to pay.

The risk that Mr. Liming may suffer an erroneous deprivation of his liberty
interest under the existing system is great. If counsel is not appointed, the court must
determine that the contemnor has the ability to comply with the court order in question,
Turner, 131 S.Ct. at 2520, 180 L.Ed.2d 452 (stating that an indigent contemnor is not

automatically entitled to counsel when he or she faces incarceration so long as there are
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“alternative procedural safeguards” that ensure that the contemnor can satisfy the
financial obligation imposed). There is no evidence that the Athens County Court of
Common Pleas had any procedures in place to determine if Mr. Liming was capable of
complying with the court’s support order.® Moreover, as set forth above, this matter
was extremely complicated; a fact further exacerbated by the bankruptcy filings.
Finally, there was an asymmetry in these proceedings. CSEA was represented by
lcounsel, which made the proceeding less fair overall. Id. at 2519. Because the trial court
never made the proper inquiries, the i'isk of an erroneous deprivation was severe.

C. Appointing Mr. Liming counsel would have saved the
government from significant fiscal and administrative burdens.

Appointing counsel to Mr. Liming would have saved the government from
significant fiscal and administrative burdens. Had counsel been appointed, a second
hearing might not have been required. Counsel could have assisted in framing the
issues and insured thaf the court considered relevant and required issues, such as Mr.
Liming’s ability fo pay.

On a larger scale, appointing counsel to other indigent contemnors in child
support matters will impose minimal burdens on the government. Jt is the policy of the
Office of the Ohio Public Defender to reimburse most counties when counsel is

appointed in non-support, contempt cases. Ohio Public Defender, Standards and

> In fact, the Fourth District Court of Appeals determined that the only issue considered
by the trial court at the purge hearing was whether Mr. Liming met the purge
conditions. Liming at q 14, 25.
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Guidelines  for  Appointed  Counsel  Reimbursement, at 6, available at
-http://www.opd.ohio.gov/Reimbursement/rm_stnd.pdf (accessed Mar. 2, 2012). Thus,
the county government, which is responsible for appointing counsel, may experience a
de minimis financial burden. Further, the Office of the Qhio Public Defender receives
the majority of its funding through the Indigent Defense Support Fund, and not from
the State’s General Revenue Fund. Ohio Public Defender Commission, 2010 Annual
Report, at 8-10, available at http://www.opd.ohio.gov/AboutUs/us_2010.pdf (accessed
Mar. 2, 2012). Thus, any burden imposed on the government is ﬁegligible.

Thus, under Turner and Eldridge, Mr. Liming has demonstrated that he has a Due
Process right to counsel, and that counsel should have been appointed at the June 2010
hearing. All three of the Eldridge factors Weigh in favor of a right to counsel at the
second hearing: first, ‘Mr. Liming’s interest in being free from incarceration implicates a
fundamental right; second, the risk of depravation of that right is significant
(particularly where only one pafty is represented and that part fails to prove the
contemnor has ability to comply with the court’s order); and third, the additional
burdens placed on the state are minimal and while the government's interest is
substantial, it does not outweigh Mr. Liming’s right to be free from unlawful and
erroneous incarceration.

The possible justifications for denying counsel are insignificant when compared
with the problems caused by the denial of counsel. In situations where an actual denial

of physical liberty is at stake, this Court should conclude that that there is a right to
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counsel based on the Sixth_ Amendment and on the Fourteenth Amendment Due

Process Clause.

CONCLUSION

This Court should reverse the judgment of the court of appeals, and adopt both
of Mr. Liming’s propositions of law. Mr. Liming’s ten-day jail sentence should be
vacated, and this action should be remanded so the trial court may appoint Mr. Liming
counsel and con‘duc‘t a new hearing.

Respectfully submitted,

OFFIC THE OHIO PUBLIC DEFENDER

250 East Broad Street=&tiite 1400
-Columbus, Ohio 43215
(614) 466-5394
(614) 752-5167 (Fax)
kelly. mihocik@opd.ohio.gov

Counsel for Plaintiff-Appellant Michael Liming
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i IN THE COURT OF APPEALS OF QHIO

FOURTH APPELLATE DISTRICT
ATHENS COUNTY ‘)JAY 2y Zgﬁ
MICHAEL LIMING, : Case No. 10CA38  Zload,. ¢, crerk}
: COURT OF ARREALG |
Plaintiff-Appellant, '
; DEGISION AND
V. : JUDGMENT ENTRY
DENDAY DAMOS (fka LIMING), :
Defendani-Appeliee;
APPEARANCES:

Timethy Young, Ohio State Pubhc Defender, and E. Kelly Mihocik, Assistant Ohio State
Public Defendet, Columbus, Ohio, for appéliant.

Keith M. Wiens, Athens Gounty Child Suppost’ Enforcement Agency, Athens, Ohio, for
Athens County Chitd Support Enforcement Agency.

Harsha, P.J.

{1} As a condition of his divorcs, a court-ordered Michael Liming to-pay child
support for his twa minor chiidren. Aﬁer Liming missed payments; the Athens County
Child Support Enfofcement Agency (CSEA) asked the Goutt to find him in contempt. At

a heéring where Liming had counsel, the trial court found him in conteinpt and

sentenced him to'30 days in jail. Howsver, the coust-suspended the gentence and gave

Liming an opportunily to purge thé contempt If he met certain conditions. Later, CSEA
alléged that Liming failed to comply with those-conditions and asked the. court to impose
the previdusly suspended sentenca. Atthe “purge hearing,” the court denied Liming's
request for:court-appointed counsel; found that Liming failed to purge the.contempt
order, and ordered Liming to serve ten days of his 30 day suspended sentence. Liming’

¥
now appeals the trial oourt's denial of his request for counsel. JOURNALIZED

RISy 2801
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{92} Liming contends that he had a right to counsel at the purge hearing under

the Shih Amendment to the United States Consfitution and Section 10, Article | of the
Ohio Constitution. However, the purge hearing constituted a civil proceeding, nota
criminal proceeding, rendering these constitutional provisions inapplicable. Therefore,
we reject this argument.

{93} Liming also contends that indigent civil contemnors who were represen;aed
by counsel atthe time they vws.rere found in conternpt have a procedural due process right
to counsel at purge hearings under the Fourteentﬁ Amendment fo the United States
Constitution and Section 16, Article | of the Ohio Constitution. However, a civil
contemnor has a diminished liberty interest at & purge hearing because the-rial court
previdusly found him in contempt and imposed an appropriate sanction, which it simply
deferred by condifioning his freedom on compliance with the court’s order. Moreover,
requiring the government to provide counsel at all purge hearings would impose fiscal
and administrative burdens on the state while there is little risk of erronéous decisions
when the.only remaining Jssue. is the limited gquestion of whether the contemner purged
the contempt. Balancing these interests, we decline to create a categorical rule
requiring the state to provide indigent civil contemnors, who were represented by
counsel at their contempt hearing, with appointéd counsel at pufgé he’éﬁngs.

l. Facts

{14} I_iming' and Denday Damos married in 1983 and had two children. When

the couple divoreed in 2005, the court hamed Damos the legal custodian and residential

parent of the children and ordered Liming to pay child support. In 2008, CSEA filed

otions asking the courtte find Liming in contempt for among other things, falling




-

+ Athens App. No. 10CA6

O

) t

behind in his child suppert payments. Liming appeared at the conteript hearing
represented by counssl. The magistrate recommended that the frial court hold him in
contempt, sentence him to 30 days in jail, suspend the sentence, and give Liminé an
oppottunity to purge the contempt by complying with certain conditions for one year,
such as paying his monthly child support ebligation on time and making payments
towards the arrearage each menth. Liming did notfile objections to the magisirate's
decision, and the frial court adopted the decision.

{75} In 2008, CSEA claimed that Llﬁﬁng failed to purge the contempt and
asked the.court to impose the previcusly susbended jail sentence. Atthe “pdrge
hearing” on the moﬁoﬁ, the court denied Liming’s request for appointed counse!l. The
court found that Liming did not pay his current child support obligation or arrearage
obligation in March, May, August, October, and December 2009. The court alsc found
that he faifed to pay his arrearage obligation from January to May 2010. The coust
ordered Liming to serve ten days of the suspended sentence and continued to suspend
tha remaining 20 days of the sentence so long as Liming complied with certain
conditions. This appeal followed.

I, Assignmenis of Error

{96} Liming assigns two etrors for our review: |

The trial court violated Mr. Liming's right io counsel when it refused to

appoint M. Liming an attorney to represent him at a hearing in which a jall

sentence was imposed. Sixth and Fourteenth Amendments fo the Uniled .

States Constifution; Sections 10:and 18, Article | of the Chio Constitution

(July 28, 2010 Judgment Entry on Motion {0 Impose; Tr. 4.}

Because the June 2010 hearing to impose sentence was griminal in

nature, Mr. Liming was entitled to counsel. The trial court erred when it

refused to appoint Mr. Liming counse! for that hearing. Sixth and
Fourteenth Amendments to the United States Constitution; Sections 10
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and 16, Articls I of the Ohio Constitution (July 28, 2010 Judgment Entry on
Motion to Impose; Tr. 4.}

ilf. Constitutional Right to Appointed Counsel

{7} in his first a_nd secohd assignments of error, Liming contends that he had
a right under the federat and state constitutions to appointed counsel at the purge
hearing. Liming cites the Sixth Amendment to the United States Constitution (made
applicable to the states through the Fourteenth Amendmeht) and Seclion 10, Article | of
the Chio Congtitution as a basis: for this right. The Sixth Amendment guaraniees that
“liin all criminal prosecutions, the accused shall enjoy the ri'g-ht *** {0 have the
Assistance of Counsel for his defence.” Section 10, Article | of the Chio Constitution,
which outlines the rights of criminal defendants, provides: “In any trigl, in any court, the
party accused shall be aliowed to appear and dsfend iv persen and with counsell.]”
Therefore, we must initialty determine whether the purge heaﬁng constituted a civil or
criminal proceading. We begin our analysis with an examination of the underlying
finding of contempt.

_ {18} “Contemptis a disregard of, or c‘iisabedience to, the orders or commands
of judicial authority.” McClead v. McClead, Washington App. No. 06CA67, 2007-Chic-
4624, at 732 {per curiam), citing Cassidy v. Cassidy, Pike App. No. 03CA721, 2005-
Chio-3199, at ¥20. “Contempt proceedings are often classified as su;‘ generis, neither
civil nor criminal. However, rﬁost courts distinguish between civil and criminal contempt
proéeedings." Siate ex rel. Comn v; Russo, 90 Ohio $1.3d 551, 554, 2001-Chio-15, 740
N.E.2d 265 (interngl citation omitted). The distinction iargely depends upon the purpose
of the sanction imposed. Id.

{18} Criminal contempt sanctions "are punitive in nature and are designed to
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vindicate the authority of the court,” Eastern Local School Dist. Bel. of Educ. v. Eastern
Local Classroom Teachers’ Assn., Pike App: No. 03CA717, 2004-Ohio-14099, at ‘518‘,
citing State ex rel. Johnson v. County Court of Perry Ciy. (1966),.25 Ohio St.3d 53, 496
N.E.2d 16. They “are usually characterized by an unconditional prison term of fine.”
Id., citing Brown v. Executive 200, Inc. (1980), 64 Ohio St.2d 250, 254, 416 N.E.2d 610.
“Givil contempt sanctions are remedial or coercive in nature and are for the benefit of
the comﬁlainam.” Id., citing Brown at 253. “Prison sentences are conditipnal. The
contemnor is said té carry the keys of his prison in his own pocket * * * since he will be
freed if he agrees o do as ordered.” Brown at 253.

{990} After making the contempt finding, the trial couri sentenced Liming to 30
days in jall but suspended the sentence on the condition that he, among cther things,
timaly pay his current child suppost obligation and make instaliment payments toward
his arrearage. The court's sa'nction was chercive and banefited Liming, so we
characterize the order-as a civil contempt order.

{711} Nonetheless, Liming claims the purge hearing related to that order - -
coﬁsﬁtuted a criminal proceeding. He cites in re Earley v.. Campbel! {(Mar. 30, 2000,
Stark App. No. QQ—CA-ZSS. 2000 WL 329960 and Samantha N. v. Lee A.R. (Feb. 16,

* 2007), Erie App. Nos, E-C0-036 & E-00-037, 2'001' WL 127343, to support his argument.
We find Earley inapplicable as it did not involve a purge hea':ing but instead involved a
contempt finding followed by a deferred sentencing hearing. See Earley at *2.

{112} In Samantha N., the trial court found the appellant in contempit for failing to

keep his child support obfigations current, but the court -suspended his jait sentenceé oh

the condition that he follow a particular payment schedule. Samaritha N. at*1. The
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child suppoit enforcement agency alleged that the appellant failed to follow the court’s
order. Jd. The appeliant did not have counsel at the contempt hearing or purge
hearing. Id. The appeliant complained that he hired an atforney 1o represent him at the
purge hearing, but when the court “could not reach his counsel by telephone to lean
why his counsel was not present for the hearing, the trial court forced him to proceed
without representation.” Id. at *2.

{¥13} The Sixth District concluded the trial court “was exercising its criminat
contempt powers [at the purge hearing] because it was c!early'ﬁo longer aite_mpting o
coerce appellant to pay his chilci support arrearages. Instead the trial court was
punishing appellant for not complying with its previous orders.” id. at *3 {fooinote
omitied). The Samantha N, Court noted that “[ojnce the contempt power is classified as
criminal, the contemnor is entitled to those rights and constitutional privileges afforded a
defendant in a criminat action, * * * The most Important of these are the. contemnor's
rightto due process and to have-the complainant prove ihe contempt beyond a
reasonable doubt” Id., quoting Winkler v. Winkler {1891), 81 Ohio App.3d 199, 202,
510 N.E.2d 1022. And the court concluded that the trial court denied the appellant his
due process fights. Id. '

{914¥ The Samantha N. Court did not address the issue of whether indigent
parties have a constitutiona! right to appoinied counsel at purgé hearings. Moreover,
we disagree with the Sixth District's characterization of a purge hegring.as an exercise
of crimina! contempt powers. The fact that Liming failed to meet the purge conditions 10
avoid enforcement of his sentence did I-'It'ﬁ convert the purge hearing into a criminal

contempt proceeding at which he faced a new risk of imprisonment. See Segovia v.
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- Likens, 179 Ohlo App.Sd‘ 258, 2008-Ohio-5886, 901 N.E.éd 310, at 938. The only issde
before the court at the purge hearing was whether Liming met the purge conditions
imposed following the civil contempt hearing, L.e., whether he paid his carrent child
support obligations and his arrearage. Seeid. Finding that Liming had not purged the
contempt, the trial court did not impose a new sentence. Seé id. “Rether, the count
enforced the sentence it had already imposed.” Id. Thus, we conclude that the purge
hearing reta_ined the civil character of the original contempt proceseding. And because
the purge hearing did not constitute a criminal prbSeci:tidn, the Sixth Amendment:to the
United &ates Constitution and Section 10, Article | of the Ohio Constitution did not
applytoit.

{§15} The characterization of the purge hearing as civil in nature does not

foreclose the possibility that Liming had a procedural due. procass right to counsel

predicated on the Fourteenth Amendment to the United Staies Constitution or Section
18, Article | of the Ohio Constitution. “When read in conjunction with Sections 1, 2, and
18 [of the Ohio Constitution], Section 16 is the equivalent to the Fourteenth
Amendment's due process clause. As a consequence, decisions of the United States
Supreme Court can be utilized to give meaning to the guarantees of Article | ofthe Ohio _
Constitution.” State .‘ex rel. Hefler v. Miller {1980}, 61 Ohio St.2d 6, 8, 308 N.E.2d 68
(internal citation omitted).

{116} The United States Supreme Couri has explained:

For all its consequence, “due process” has never been, and

perhaps can never be, precisely defined, “[Ulnfike some legal rules,” this

Court has said, diue process “is not a fechnical conception with a fixed

content.unrelated to fimne, place and circumstances.” Cafeleria Workers v.

McElroy [{(1961)], 367 U.S. 886, 895, 81 S.Ct. 1743, 1748, 6 LEd.20
1230. Rather, the phrase expresses the requirement of “fundamental
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fairness,” & requirement whose meaning can be as opague as its

impoitance is lofty. Applying the Due Process C!ause is therefore an

uricétain enterprise which mist giscover what ‘fundamental fairness”

consists of In a particular situation by first consideririg any relevant

precedents.and then by asséssing the several inferests that are at stake.
Lasster v, Dept. of Social Services (1981}, 452'U.8. 18, 24-25, 101 S.Ct. 2153, 68
L.Ed.2d 640. '

{¥17} Limihg ¢laims that he had'a dus process fight to.counset at the purge
Kearing because 'he faced the less of his physical fiberty at the hearing. He cites
Lagsiter for the proposition that “Ifledgardless of .whe‘ther‘ the miditer is civil or criminal,
due process demands that whenever a parly faces the deprivation of His or her liberty
_interest, the parly is erititled to counsel.” (Appeliant's Br. 5). Contrary to Liming’s
assertion, Lassiter did not éreaie a per se ri_‘ght b appointéd counsel whenever loss of
liberty Is possible. Lassiter did not gven establish a presumption in favor of appointed
counsel when incarceration is possible, In rejecting a micther's claimed right to counsel
befofe het parental righits could be terminated, the Court siniply-found a “presumption
. that there is ne righit to appointed eounsel in the absence of at leasta polential
Geprivation of physical ibérty[.]" Lassr’te} at31. Lassiter did.not invoive a potential loss
of physical lierty, so #e-Court had no oecasion to hold — and did not hold — that when
loss of liberty .is at.stake, there s a per se right ta--or-presumption infavor of appointing
counsel.

- {118} Liming also cites Argersinger v. Hamnlin (1972),, 407 U.S. 25,88, 92 S.Ct.
2008, 32 L.Ed.2d 530 for the proposition that “whiere Imprisonment actually ocours(,]
’t,h'é indigent-defendant.must have been gppointed counsel.” (Appellant's Reply Br. 2).

However, the Argersinger Court held that "absent a knowing and intelligent walver, no
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person may be imprisoned for any offense, whether classified as peity, misdemeanor,
or felony, uniess he was represented by counsel at his trial.” Argersinger at 37.
Argersinger involved the Sixth Amen&ment right to gounsel in criminal proceedings, not
a due process based right to counsel in a civil proceeding, thus we find it inapplicable
here. |

{718} Thus, we decline o creaie & per se right to counse! at purge hearings
based sofely on the possibifity of impsisonment after such a hearing. We recognize that
this cohc!usion appears at odds with our decision in Maﬁer of Estate of Straub (Feb. 13,
1892), Ross App. No. 1728, 1992 WL 37781, at *8, where we broadly stated that
*eounsel must be-appointed for those unable-to afford counsel in any proceedings
where incarceration is a possibility, including both civil and criminai contempt
proceedings.” However, Siraub did not involve a purge hearing, so we did not have
occasion to address the right to counset in that context.

{720} Liming cites a number of Ohio cases for the proposition that a civil
contemnor is entitled to counsel at a purge hearing. Howevér, none.of these cases
address the specific issue of whether a ¢ivil contemnor has a constitutional right to
ap:pointed counsel at a purge hearing: Schock v. Sbeppard (1982}, 7 Ohio App.3d 45,
453 N.E.2d 1292,; Green v. Green, Poriage App.- No. 2007-P-0082, 2008-Ohic-3064;
Everly v. Shuster (Apr. 27, 1998), Noble App..No. 237, 1989 WL .260805; Duffield v.
Duffietd (Sept. 12, 2001), Wayne App. No. 07CA0002, 2001 WL 1044077,

{921} Therefore, to determine whether an indigent civil contemnor who had
counsel at his coﬁtemp;t hearing has a per se right to appointed counsel at a purge

hearing, we turn to the United States Supreme Court's decision in Mathews v. Eldridge

A~ 9




O

«  Athens App. No. 10CAS 10

LI -

{187€), 424 U.8. 319, 86 8.C1. 883, 47 L.Ed.2d 18. The Mathews Court identified three
 factors for courts to evaluaté in determining what procedural due process requires: 1 3
the-ptivate interests at stake; 2.) the governrhent's interest; and 3.) the risk that the
procedutes usel will isad to erroneous decisions. Mafhews at 835. See Lassiier,
supta, at 27 i part balaneing these factors fo decide-whether mothér had due process
right fo counsel before parehtal rights coujd be tefminated).

{122} As tothe private i_nter.ests ét stake, civil contetnihors such as Liming
certainly face the Eosé;of physical lib-ertyét a.purge _hearir;g'.. Howevef, as the Tenth
District has recognized, this iberly intergst s a "diminished one.” Segovia, supra, at
43. In Segovia the trial court found Ricardo, the plaintiff if an action to establish
paréntal fights arid.responsibilitiés concerning two minor chifdren, in contempt fot {aifing
to éemply with a-court order regarding phone.accessto the children. Id. at 792-3, 7-8.
‘The-court senténced Ricardo to 15 days in fail but suspended the sentence on the
condition that Ricarde purge the contempt by giving the children’s mcther additional
phens time with-them during his. next parshiting weekend. Id. at 17. Subsequently, the
mother filed a motion 1o enforce, claiming Ricardo did not comply with the purge.
condition. id. at 1'1_1'1.. Atthe purge hearlng, Ricardo soughha contin_gahce to obigin
gounse!, but-the coﬁrt denied his request. Id. at §12. The court énfnréed ﬁvé days of
the suspended séntence and continued fo suspend the remaining ten days. Id. at 117,
Ricardo appsaled, arguitig in partthat the court should have determined whether he
was indigent and eligible for Goﬁr't appointed counsel. Id. at 918,

{923} In e;raluaﬁm'g the private interests at stake, the Segovia Court.considered

the fact thet "a litigant’s right to counsel diminishes as His personal liberty interest

A-10
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diminishes.” Id. at 142, citing Lassiter at 26. The Court cited parole revocation as an
example, noting tha’é “Irfevocation deprives an individual, not of the abso!uié liberty to
which every citizen is enﬁﬂed,‘but only of the conditional liberty properly dependent on
observance of special parole restrictions.” d., quoting Morrissey v. Brewer (1672}, 408
‘U-.S. 471, 480, 92 8.Ct. 2503, 83 L. Ed.2d 484. While the Tenth District recognized that
“Ricar.de faced the risk of losing his freedom following the purge hearing,” the Court also
recognized that the "fcriai coﬁrt had aiready éon;jition‘ed Ricardo’s fr_eedom on his
continued compliance with the court's order.” 1d. af H43. “Thus, like a parolee subject ‘.
to having his parole revoked, Ricardo's libefty interest was a diminished one.” (d.
Likewise, we conciude that since the frial court already conditionsd Liming's freedom on
compliance with the purge conditions; he had a diminished liberty interest at the purge
hearing. _ |

{724} Regarding the risk that the procedures USéd will lead to erroneous
decisions, the Tenth District considered the fact that Ricardo had a “full opportunity, with
counsel, to defend against the contempt charge In the first instance” and “did not object
to or otherwise appeal from that court's finding of contempt.” Id. at §44. Therefore, the
Segovia Court found that it could afford me finding of conternpt “sufficient reliabifity o
support a sentence.” id., citing Alabama v. Sheffon (2002}, 535 .8, 654, 665, €67, 122
S.Ct. 1764, 152 LEd.2d 888. And the Court concluded that “the only guestion at issue
in the purge hearing-whether Ricardo purged the contemnpi-was a limited one and
presented a low risk of an erroneous decision by the trial court.” Id. '

{125} Likethe contemnor in Segovia, Liming had counsel to defend the

contempt chargs in the first instance and did rot appeal from the contempt finding. And
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we agree with the Segovia Couft that the.only guestion at issye during & purge hearing,
i.e. whether the confemnor purged the contempt, is a limitéd ore.and presents a low
risk of an aronedus decision bythé trial ceurt. Moreover,. in examining the
government's interest, we recognize that reGuiring e state to provide indigent civil
caritemnots with appointed ccunée! at purge hearings would place additional fiscal ang
-administrative burdens on the gevernmeént. See.Mathews, supra, at 335.

{126} Balancing the civil.contemnor's diminished fiberty interest af & purge
hearing against'the Jow risk of an erronepus decision at the hearing and the
govemnment's interest, we decline to cfeate a.catedorical rule that civil centemnors
reptesented by.counset at contempt hearings have a due process based right to
appointed counsel af purge hearings. We overrule Liming’s first and second
assignmenis of efror and affirm the'trial court’s judgmert. This dedision does not
foreclose-the possibifity that fundamental fairness— “ihe-fouchstone of due process” —
might require the.appdintipént of counselata purge hearing uncie-r cartain
c%rcumst'ances. See Gagnon v, Scarpelli (1873}, 411 U.S. 778, 787-790, 83 S.Ct, 1756,
36 L.Ed.2d 856, (declining to.adopt categorical rule that.gevernment must provide
counsel for imd':ggnts*-in_ alf probation:or parole revocation cases-and Instead adopting a
case-by-case éppnoach}. Héwéver; lemg d‘oeé not:advocate a casg-by-case approach
to this issué, iet alene argue that he was entitled to counsel af the'purge hearing based
on.Circumstances anigue -t his case. So we need not address those issues here.

JUDGMENT AFFIRMED,

A- 12
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JUDGMENT ENTRY

It is ordéred that the JUDGMENT IS AFFIRMED and that Appeliant shall pay the
casts.

The Court finds there were reasonable grounds for this appeal.

it is ordered that a special mandate issue ot of this Court directing the Athens
Couniy Court of Common Pleas to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
the Rules of Appellate Procedure. Exceptions.

Apels, J. & McFarland, J.; Concur in Judgmertt and Opinion.

For the Court

William H. Harsha: Presiding Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final judgment
entry and the time period for further appeal commences from the date of filing
with the clerk.
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

A~ 14



AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebeliion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,

-or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.

A - 15
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE 1. BILL OF RIGHTS

Go to the Ohio Code Archive Directory
Oh. Const. Art. I, § 15 (2012)

§ 15. No imprisonment for debt

No person shall be imprisoned for debt in any civil action, on mesne or final process, unless in
cases of fraud.
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On Appeal from the Athens
V. _ : County Court of Appeals
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Denday Damos, : Case No. 10CA0039
Defendant-Appellee.

Notice of Appeal of Plaintiff-Appellant Michael Liming
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Notice of Appeal of Plaintiff-Appellant Michael Liming

Plaintiff-Appellant Michael Liming. gives notice of appeal to the Supreme Court of Ohio
from the judgment of the Athens County Court of Appeals, Fourth Appeilate District, entered in
Michael Liming v. Denday Damos, Court of Appeals Case No. 10CA39, on May 27, 2011. A
motion to certify a conflict was filed in the Fourth Appellate District on June 6, 2011 and that
motion remains pending. Mx. Liming will notify this Coﬁrt when the court of appeals rules upon
that motidn. | |

This case raises a substantial constitutional question and is of public or great general

interest.

Respectfully Submatted,

OFFICE OF THE OHIO PUBLIC DEFENDER

(614) 466 5394
(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Plaintiff-Appellant Michael Liming



CERTIFICATE OF SERVICE
T hereby certify that a copy of the foregoing Notice of Appeal of Plaintiff-Appellant
Michael Liming was sent by regular U.S. Mail, postage pre-paid, this 8th day of July 2011, to

the office of Keith M. Wiens, Atliens County CSEA, J#1 N. Lancaster Strect, Athens, Ohio

45701.

E. Kelly Mihocik (00777453
Assistant State Publtc Defender

Counsel f

#347199
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IN THE OHIO SUPREME COURT

Michael Liming,
Case No. 2011-1170
Plaintiff-Appellant,
V5. : On appeal from the Athens
County Court of Appeals
Denday Damos, : Fourth Appellate District
§ Case No. 10 CA 39
Defendant-Appellee.

NOTICE OF CERTIFIED CONFLICT

In accordance with S.Ct. Prac.R. 4.1, Plainﬁff—Appé]lan‘t Mici'lael Liming files
notice that the Fourth Appellate ﬁistrict has certified a conflict in its decisiox; in Liming
. Damos, Ath Dist. No. 10CA39, 2011-Ohio-2726, with Sgmantha N. v. Leflz AR, 6th Dis;t.
Nos. E-00-036, E-00-037, 2001 Ohio App. LEXIS 540. The Entry on Motion to Certify
Conflict and the conflicting court of appealé’ opinions are attached.

Mr. Liming filed a timely motion to certify a conflict in the Fourth Appellate
District on ]uné 6, 2011, in case number 10CA39, | That motion was not ruled upon
within the sixty days identified in App;R, 25(C). Consequently, on October 13, 2011,
Mz. Liming filed a notice asking this Court to accept jurisdiction of Mr. Liming’s
discretionary appeal. On November 22, 2011, the Fourth Appellate District certified the

following question to this Court:




Is a purge hearing to impose a suspended sentence for failing to pay child
support a civil or criminal proceeding?

While the Fourth Appellate District’s entry certifying a conflict is untimely, the
certified conflict question should be considered by this Court in deciding whether to

accept jurisdiction in Mr. Liming’s discretionary appeal.

Respectfully submitted,

ICE OF THE OHIO PUBLIC DEFENDER

Columbus, Ohijo.4
(614) 466-5394
(614) 752-5167 (Fax)
kelly.mihocik@opd.ohio.gov

Counsel for Plaintiff-Appellant Michael Liming




CERTIFICATE OF SERVICE
I certify that a true copy of the foregoing was served, by regular U.S. Mail, upon

Keith Wiens, Athens County CSEA, 184 Lancaster Street, Athens, Ohio 45701 this 28th

~ day of November, 2011.

Assistant State Pubils Defender

intiff-Appellant Michael Liming

#357129
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IN THE COURT OF APPEALS OF OHIO NOV 2220

FOURTH APPELLATE DISTRICT A iRk
ATHENS COUNTY O URT OF APPEALS

MICHAEL LIMING, | : Case No. 10CA39

Plaintiffs-Appellant, .
‘ : ENTRY ON MOTIONTO
V. ' _ : - CERTIFY CONFLICT

DENDAY DAMOS (fka LIMING),

Defendani-Appsilee.

| ~ APPEARANGES: |
Timothy Young, Ohio State Public Defender, and E. Kelly Mihocik, A551stant Ohio State
Public Defender, Columbus, Ohio, for appellant. ‘

Keith M. Wiens, Athens County Child Support Enforcement Agency, Athens, Ohio, for -
‘Athens County Child Support Enforcement Agency. ,

Harsha, P.J.

{1} This matter is before the Court on a motion 1o certify a conftict filed by
Appellont Michael Liming. Appe_ilee has not filed a motion in opposition. Liming
contends that our May 27, 201 1 deoioion in this case is in conflict with the Sixth
'7 District’s decision in Samantha N. v Lee A.R. {Feb. 16, 2001}, Erie App. Nos. E—OO—OSS
8 E-00-037, 2001 WL 127343, - |

{12} Section 3(B)(4), Article IV of the Ohio Constitution provides: “Whenever
the 'judge_s of a court of appeals find that a judgment upon which they‘ have agreed is in
conflict with a2 judgméot pronounced upon the same'question by any other court of
aopea!s of the state, the judges shall ceriify the record of the case to the supre_me court

L} I 44

for review and final determination. [A}t least three conditions must be met befcre and
dunng the certification of a case to [the Supreme Gourt of Ohio] pursuant to@éwhzg‘)

NOV 22 2011
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3(B) (4), Article 1V of the Ohio Constitution. First, the certifying court must find that its
judgment is in conflict with the judgment of a court of appeals of another district and the
asserted conflict must be ‘upon the same question.’” Second, the alleged conflict must
be on é rule of faw-not facts. Third, the journal entry or opinion of the certifying court
must clearly set forth that rule of iaw which the cértifying court contends is in conflict
with the judgment on the same question by other district courts of appeals.” Whitélodk
v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 586, 19983-Ohio-223, 613 N.E.2d 1032.

{93} Liming asks this Court to certify a conflict on the following questions:

Must a trial cbu%t appoint counsel to represeht a conterhnor at a purge -

- hearing, if, at the conclusion of that hearing, the trial court imposes a

period of imprisonment based upon a previously suspendsed sentence

arising from the contemnor’s alleged failure to pay his or her child support

obligations? -

s a purge hearing to impose a suspended sentence for failing to pay child

support a criminal contempt proceeding that entitles the contemnor to the

full panoply of criminal due process rights? '

{14} Liming v. Damos, Athens App. No. 10CA39, 2011-Ohio-2726, involved the
impaosition of a civil contempt order for failure to pay child éupport followed by a purge
.“hearing. We held that the purge hearing constituted a civil proceeding, nota criminal
' -prdceeding. And Wé found that an indigent contemnor had no right to appointed -

- counse! at such a purge hearing under the Sixth Amendment to the United States
Gonstitution and Section 10, Article | of the Ohio Constitution. See id. at 117-14. We
aiso declined to create a categorical rule based on procedural due process, requiring
" the State to provide indigent civil contemnors, who were represented by counsel at their

cdntempt hearing, with appointed counsel at purge hearings. 1d. at 13.

{15} Samantha N. aiso invoived a Civil contemnpt order for failure to pay child
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support followed by a purge hearing. The Saﬁantha N Court addressed whether a due
process based right to counsel existed at such a purge hearing. However, the
_Saméntha _N.A GCourt did ndt address the specific issue df whether an indigent contemnor
had a right to appointed counsel at such a proceeding. The appellant in that case
Complained that “he did hire an attorney to represent him in the 'hearing and that when
the court could not reach his counsel by telephone 10 learmn why his counsel was not
. prese'nf for the hearing, the trial court forced him tb procéed without representation.”
Samantha N. at *2 (Emphas:s added) Therefore we d{sagree with Appel!ants
contentmn that our Judgment in L:mmg is in conflict with the decls:on in Samantha N. o
.; the,extent Appellant argues that the Samantha N. Court “held that before a jai}. sentence

" could be imposed at a purge hearing, an indigent contemn‘br”rlhust_be appointed

counsel.” {Motion to _Cértify Conflict at 2) . Agcordingly, we deny Appellant’s moﬁon to -
| certify a conflict on the first proposed .quest%cin. o
{96} However, the Samantha N. Court did address the issue of whether a

purge heari‘ng folloWing a oivil contempt proceeding was civil or crimingl in nature. The
Samantha N. Court found ihat such a hearing was criminai in nature and concluded that
' ihé appeliant was entitled to “those rights and constitutional privileges affqrded‘ a
defendant in a criminal action.”' Saménfhé N.-‘at *3, qudﬁn’g Winkler v Winkler (1991), |
81 Ohio App.3d 199, 202, 610 N.E.2d 1022. We agrée that our judgment in Liming
conflicts With Samantha N. on the question of whether a purge hearing following a civil
contempt proceeding for failure to pay child support is civil or criminal in n.ature.
However, Liming did not address an indigent contemnor’s entitlement to the fu!lrpa.nopty

of criminal rights — it only addressed a right to appoin’ted counsel. Therefore, we certify
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‘the foliowing modified version of Liming’s second proposed question fo the Supreme
Court of Ohio for resolution:

Is a purge hearing to impose a suspended sentence for failing to pay child
support a civil or cnmlnal proceedmg’?

'.{ﬂ‘i.’} We: grant Limmg"s motion in part, deny it in pat, énd certify the foregoing
. q;jes_tion.to'thé Suprerrie Coﬁrt of Chio for resolution of the conflict pursuant to Section. |
- 3(B) (4_), Articlé IV-of the Ohib Constitution. MOTION GRANTED IN PART AND
DENIED lﬁ PART, _ _ | | |
Abele, J. & McFarlénd, J.. Goncur.

- FOR THE COURT

Wa harn H Harsha Pre&d;ng Judge
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OPINION

DECISION-'AN D JUDGMENT ENTRY
Harsha, P.J.

[*P1] As a condition of his divorce, a court ordered Michael Liming to bay chﬂd support for
his two minor children. After Liming miss.ed payments, fhe Athens County Child Support Enforce-
- ment Agency (CSEA) asked the court to find him in contempt. At a hearing where Liming had |
counsel, the trial court found him in contempt and sentenced him to 30 days in jail. Héwever, the

court suspended the sentence and gave Liming an opportunity to purge the contempt if he met cer-
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tain conditions. Later, CSEA alleged that Liming failed to comply with those conditions and asked
the court to impose the previously suspended sentence. At the "purge hearing,” the court denied
Limj_ng’s'request for court-appointed counsel, found that Liming failed to purge the contexﬁpt order,
‘and ordered  [**2] Liming to serve ten days of his 30 day suspended sentence. Liming now appeals
the trial court's denial of his request for counsel.

[*P2} Liming contends that he had a right to counsel at the purge hearing under the Sixth
Amendmeny to the Umjted States anstz‘tution and Section 10, Articte I of the Ohio Constitution.
However, the purge hearing constituted a civil proceeding, not a criminal proceeding, rendering
these constitutional provisions inapplicable. Therefore, we reject this argument.

- [*P3] Liming also contends that indigent civil contermnnors who were represented by counsel
at the time _they were found in contempt have a procedural due process right to counsel at purge
hearings under the Fourteenth Amendment to the United Statﬁ Constz;rﬁrion and Section 16, Article
I of the Ohio Constitution. However, a civil contemnor has a diminished liberty interest at a purge

| hearing because the trial court previously found him in contempt and imposed an appropriate sanc-
‘tion, which it simply deferred by cc;nditioning his freedom on compliance with the court's order.
Moreover, requiring the government to provide counsel at all purge hearings would impose fiscal
and administrative burdens on the state while [**3] there is little risk of erroneous decisions when
the only remaining issue is the limited question of whether the contemnor purged the contempt.
Balancing these interests, we decline to create a categorical rule requiring the state to provide indi-

gent civil contemnors, who were represented by counsel at their contempt hearing, with appointed

counsel at purge hearings.

1. Facts
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[*P4] Liming and Denday Damos married in 1993 and had two chiidren. When the couple

divorced in 2005, the court named Damos the legal custodian and residential parent of the children
and ordered Liming to pay child support. In 2008, CSEA filed motionS asking the court to find
Liming in contempt for among bther things, falling behind in his child support payments, Liming
- appeared at the contempt hearing represented by counsel. The magistrate recommended that the trial
court hold him in contempt, sentence him to 30 days in jail, suspend thq sentence, and give Liming
an oppoi'hmity to purge the cbntem_pt by complying with certain conditions for one year, such as |
paying his monthly child support obligation on time and malging payments towards the arrearage
each month. Liming did not file objections to the magistrate's deciéion, [*#4] and the trial court
adopted the deciéion. |

“[*P5] In 2009, CSEA claimed that .Li1-ning failed to purge the contempt and asked the court to
. impose the previously suspeﬁded jail sentence. At the "purge hearing” 611 the motion, the court de-
nied Liming's request for appointed counsel. The cowrt found that Liming did not pay his current
child support obligation or arrearage obligation in March, May, August, October, and December
2009. The court also found that he failed to pay his arrearage obligation from January to May 2010.
The court ordered Liming to serve ten days of the suspended sentence and continued to suspend the

remaining 20 days of the sentence so long as Liming complied with certain conditions. This appeal

followed.

1I. Assignments of Error

[¥P6] Liming assigns two errors for our review: -
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The trial court violated Mr. Liming's right to counsel when it refused to appoint Mr.
Liming an attorney to represent him af a hearing in which a jail sentence was imposed.
Sixth and Fourteenth Amendments to the United States Cénstituﬁon; Sections 10 and
15, Article I of the Ohio Constitution (July 28, 2010 Judgment Entry on Motion to Im-
pose; Tr. 4.)

Because the June 2010 hearing to impose senience was criminal [**57] in nature,
Mr. Liming was eﬁtiﬂed to counsel. The trial court erred when it refused to appoint Mr.
Liming. counsc] for that heaﬁng. Sixth and Fourteenth Amendments to the United States
-Coﬁsﬁmﬁong Sections 10 and 16, Article I of the Ohio Constitution (July 28, 2010

Judgment Entry on Motion to Impose; Tr. 4.) r

IH. Constititional Right to Appointed Counsel

[*P7], In his first qnd second assignments of error, Limiﬁg contends that he had a right under
the federal and state constitutions to appointed counsel at the purge hearing, Liming cites ﬁe Sixth
Amendment to the Unirec;f States Constitution (made applicable to the states through the Fourreenth
Amendment) and Section 10, Article 1 of the Ohio Consti_tution as a basis for this right. The Sixth
Amendment guarantees tﬁat "[i]n all criminal prosecutions, the accused shall enjoy the right * * * to
have the Assistance of Counsel for his defence.” Section 10, Article I of the Ohio Constitution,
which outlines the rights of criminal defendants, provides: "In any trial, in any court, the party ac-

cused shall be allowed to appear and defend in person and with counsel[.]" Therefore, we must ini-
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- tially determine whether the purge hearing constituted a [**6] civil or criminal proceeding, We
begin our analysis with an examination of the underlying finding of contempt.

[*P8] "Contempt is a disregard of, or disobedience to, thg orders or commands of judicial au-
thority.'f MecClead v. McClead, Washington App. No. 06CA67, 2007 Ohio 4624, at Y32 (per cm;i-M
am), citing Cassidy v. Cassidy, Pikg App. No. 03CA721, 2005 Ohio 3199, at §20. "Contempt pro- |
ceedings are often classified as sui generis, neither civil nor criminal, Héwever, most courts distin-
guish betwcen civil and criminal contempt progeedmgs." State ex rel. C’orn V. Ru.s'so, 90 Ohio St.3d
551, 554, 2001 Ohio 15, 740 N.E.2d 265 (internal citation omitted). The distinction 1argely depends

“upon the purpose of the sanction imposed. I::l

[*P9] Criminal contempt sanctions "are punitive in nature and are désigned to vindicate the
authority of the court." Eastern Local School Dist. Bd. of Educ. v. Eastern Local Classroom T each- -
ers' Assn., Pike App. No. 03CA717, 2004 szia 1499, at 8, citing State ex rel. Johnson v. County . .
Court of Perry Cly, (1986), 25 Ohio 5t.3d 53, 25 Ohio B. 77, 495 NE 2d 16. They "are usually
characterized by an uncondit%onal prison term or fine." Id., citing Brown v. Executive 200, Inc.
(1980), 64 Ohio 5t.2d 250, 254, 416 N.E.2d 610. [**7] "Civil contemnpt sanctions are remedial or
coercive in nature and are for the benefit of the complainant.” Id., citing Brown at 253. "Prison sen-
tences are conditional. The contemnor is said to ca.rry.the keys of his prison in his own pocket A
since helwill be freed if he agrees to do as ordered." Brown ar 253.

[*P10] After making the contempt finding, the trial court sentenced Liming to 30 days in jail
but suspended the sentence on the condition that he, among other things, timely pay his current
child support obligation and make installment payments toward his arrearage. The court's sanction

was coercive and beheﬁted Liming, so we characterize the order as a civil contempt order.
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[¥P11] Nonetheless, Liming claims the purge hearing related to that order constituted a crim-
| inal proceeding. He cites In re Earley v. Campbell (Mar. 30, 2000), Stark App. No. 99-CA-256,
" 2000 Ohio App. LEXIS 1276, 2000 WL 329969 and Samantha N. v. Lee A.R. (Feb. 16, 2001), Erie
App. Nos. E-00-036 & E-00-037, 2001 Ohio App. LEXIS 540, 2001 WL 127343, to silpport his ar-
gument. We find Eariey inapplicable as it did not involve a purge hearing but instead involved a
contempt finding followed by a deferred sentencing hearing. See Earley 2000 Okio Aﬁp. LEXIS
12:76, [WL] at *2. ' |
[*P12] InSamantha N., the trial court [**8] found the appellant in contempt for failing to
keép his child support obligations current, but the cout suspended his jail sentences on the condi-
tion that he follow a particular payment schedule. Samantha N., 2001 Ohio App. LEXIS 540, [WL].
at *]. The child support enforcefnent agency alleged that the appellant failed to folloﬁ the court'é .
order. Id. The appellant did not have counsel at the contempt hearing or purge hearing, Id. The ap-
pellant complgined that he hired an attorney to represent him at the purge hearing, but when the
court "could not reach his counse! by telephone to learn why his counsel was not present for the
hearing, the trial court forced him to ?rocced without répresentation." 2001 Ohio App. LEXIS 540,
[WL]at*2. |
[*P13}] The Sixth District concluded the trial court "was exercising its criminal contempt
powers [at the purge hearing] beca%’lse it was cléa:rly no longer attempting to coerce appellant to pay
his child support arrearages. Instead the trial court was punishing appellant for not complying with
its previous orders." 2001 Ohio App. LEXIS 540, [WL] at *3 (footnote omitted). The Samantha N.l
Court noted that "[o]nce the contempt power is classified as criminal, the contemnor is entitled to
those rights and constitutional privileges afforded a defendant [**9] in a criminal action. * * * The

most important of these are the contemnor's right to due process and to have the complainant prove
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‘the contempt beyond a reasonable doubt." Id., quoting Winkler v. Winkler (1991), 81 Ohio App.3d
199, 202, 610 N.E.2d 1022, And the court concluded that the trial court denied the appellant his éue
process rights. Id.

[*P14] The Samantha N. Court did not address the issue of whether indigent parties have a
constitutional right to appointed counsel at purge hearings. Moreover, we disagree with the Sixth
District's characterization of a purge hearing as an exercise of criminal contempt powers. The fact
that Liming failed to meet the purge conditiens to avoid enforcement of his sentence did not convert
the purge hearing into a criminal contempt proceeding at which he faced a new risk of imprison-
ment. See Segovia v. Likens, 179 Ohio App.3d 256, 2008 th'o 58‘96, 901 N.E.2d 310, at 139. The ’
| only issue before the court at the purge hearing was whether Liming Inet the purge conditions im- .

- posed following the civil contempt hearing, i:e., whether he paid his current child support obliga-

tions and his arrearage. See id. Finding that Liming had not purged the contempt, the trial [**10]

court did not impose a new sentence. See id. "Rather, the court enforced the sentence it had already
imposed.” Id. Thus, we conclude that the purge hearing retained the civil character of the original
contempt proceeding. And because the purge hearing did not constitute a criminal prosecution, the

Sixth Amendﬁzent to the United States Constitution and Section 10, Axticle I of the Ohio Constitu-

tion did not apply to it.

[*P15] The chmacteﬂzaﬁon of the purge hearing as civil in nature does not foreclose the pos-
sibility that Liming had a procedural due process right to counsel predicated on the Fourteenth
Amendment to the United States Constitution or Section 16, Article I of the Ohﬁo Constituiion.
"When read 1n conjunction‘with Sections 1, 2, and 19 [of the Ohio Constitution], Section 16 is the
equivalent to the Fourteenth Amendment's due process élause. As a conseqguence, decisions of the

United States Supreme Court can be utilized to give meaning to the guarantees of Article I of the
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Ohio Constitution."” State ex rel. Heller v. Miller (1980), 61 Ohio St.2d 6, 8, 399 N.E.2d 66 (internal

citation omifted).

[*P16] The United States Supreme Court has explained:

For all its consequence, "due process” has [**11] never been, and perhaps can
never be, precisely defined. "[Ujnlike some legal rules,” this Court has said, due pro-
cess "is not a technical conception with a fixed content unrelated to time, place and
circumstances.” Cafeteria Workers v. McElvoy [(1961)], 367 U.S. 886, 895, 81 S.CI.
1743, 1748, 6 L.Ed.2d 1230. Rather, the phrase expresses the requirement of "funda-

“mental fairness," a requirement whose meaning can be as opaque as its importance is
lofty. Applying the Due Process Clause is therefore an uncertain enterprise which must
discover What "fundamental fairness" consists of in a particular situation by first con-
sidering any relevant precedents and then.by assessing the several interests thét are at

stake.

Lassiter v. Dept. of Social Services (1981), 452 U.S. 18, 24-25, 101 8. Ct. 2133, 68 L. kd. 2d 640. '
[*P17] Liming claims that he had a due process right to counsel at the purge hearing because
‘he faced the loss of his physical liberty at the hearing. He cites Lassifer for the proposition that
"[r]egardless of whether the maiter is civil or criminal, due process demands that whenever a party
faces the Vdeprivation of his or her liberty interest, the party is entitled to counsel.” (Appellant's
[**12] Br. 5). Contrary to Liming's assertion, Lassiter did not create a per se right to appointed

-counsel whenever loss of liberty is possible. Lassiter did not even establish a presumption in favor
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of appointed counsel when incarceration is possible. In rejecting a mother's claimed right to coﬁnsel
before her parental rights could be terminatgd, the Court simply found a "presumpiion that there is

- no right to appointed counsel in the absence of at least a potential deprivation of physical liberty[.]"
Lassiter at 31. Lassiter did not involve a potential loss of physical liberty, so the Court had no occa-
sion to hold -- and did not hold -- that when loss of liberty is at stake, there is a per se right to or
presumption in favor of appointing counsel.

{*P18] Liming also cites Argersinger v. Hamiin (1972), 407 U.S. 25, 38, 92 §.Ct. 2006, 32
L.Ed.2d 530 for the proposition that "where imprisonment actually occurs[,]' the inciigent-defendant
must have been appointed counsel." (Appellant's Reply Br. 2). However, the Argersinger Court held
that "absent a knowing and inteih’gent waiver, no person may be imprisoned for any offense, .
whether classified as petty, misdemeanor, or felony, unless he was represented {**13] by counsel .
at his trial." Argersinger at 37. Argersinger involved the Sixth Amendment right fo counsel in
cﬁminal proceedings, not a due process based righf to counsel it a civil proceeding, thus we find it
inapplicable here.

[*P19] Thus, we decline to create a per sé right to counsel at purge hearings based solely on
the possibility of imprisonment after such a bearing. We recognize that this conclusion appears at
odds with our decision in Matter of Estate of Straub (Feb. 13, 1992), Réss App. No. 1 728, 1992
Ohio App. LEXIS 863, 1992 WL 37781, at *8, where we broadly stated that "counsel must be ap-
pointed for those unable to afford counsel in any proceedings ;zvhere incarceration is a possibility,
including both civil and criminal contempt proceedings.” However, Straub did not involve a purge
hearing, so we did not have occasion to address the right to counsel in that context.

[¥P20] Liming cites a number of Ohio cases for the proposition that a civil contemmor is enti-

tled to counsel at a purge hearing. However, none of these cases address the specific issue of
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whether a civil contemnor has a constitutional right to appointed counsel at a purge hearing: Schock
v. Sheppard (1982), 7 Ohio App.3d 45, 7 Ohio B. 48, 453 N.E.2d 1292, Green v. Green, Portage
App. No. 2007-P-0092, 2008 Ohio 3064 [**14] ; Everly v. Shugrer (Apr. 27, 1999), Noble App. No.
237, 19.99 WL 260895, 1999 Ohio App. LEXIS 1973; Duffield v. Duffield (Sept. 12, 2001), Wayne

- App. No. 01CA0002, 2001 Chio App. LEXIS 4012, 2001 WL 1044077.

[*P21] Therefore, to determine whether an indigent civil contemnor who had counsel at his
contempt hearing has a per se right to appointed counsel at a purge hearing, we turn to the United
States Supreme Court's decision in Mathew.; v. Eldridge (1976), 424 U.S. 319, 96 5.Ct. 893, 47
L Ed 2d 18. The Mathews Court idmtﬁw three factors for courts to evaluate in determining what . |

“procedural due process requires: 1.) the private interests at stake; 2.) the government's interest; and
3.) the risk that -t_he procedures used will lead to-erroneous decisions. Mathews at 335. See Lassiter, .
supra, ai 27 (in part balancing these factors to decide whether mother had due process i ght to
counsel before parental rights could be terminated).

[*P22] As to the private interests at stake, civil contemnors such as Liming certainly face the

" loss of physical liberty at a purge hearing. However, as the Tenth District has recognized, this lib-
erty inferest is a ."djminished one.” Se;govz'a, supra, ar §43. In Segovia the trial [**15] court found
Ricardo, ﬁle'plajntiff in an action io establish parental rights and responsibilities concerning two
minor children, in contempt for failing to comply with a court order regarding pbone access to the

" children. /d. at 992 3, 7-8. The court sentenced Ricardo to 15 days in jail But suspended the sen-

tence on the condition that Ricardo purge the contempt by giving the children’s mother additional

phone time with them during his next parenting weekend. Id. af 7. Sui:sequently, the mother filed a

motion to enforce, claiming Ricardo did not comply with the purge condition. Id ar /1. At the

purge hearing, Ricardo sought a continuance to obtain counsel, but the court denied his request. 7d.
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at §12. The court enforced five c_iays of the suspended sentence and continued to suspend the re-
maining ten days. Id. af 9§/ 7. Ricardo appealed, arguing in part that the court should-have deter-
mined whether he was indigent and eligible for court appointed counsel. Id. at §18. .

[*P23] In evaluating the private interests at stake, the Segovia Court cqnsidered the fact that
"a litigant's righf to counsel diminishes as his personal Iiberfy inferest diminishes." Id af 942, citing
Lassiter at 26. The Court [**16] cited parole revocation as an example, noting that "[r]evocatidn
deptives an individual, not of the absolute liberty to which every citizen is enﬁtled, but only of the
ca_mditional liberty properly dependent on observance of special parole restrictions." Id., quoting
Morrissey v. Brewer (1972), 408 U.S. 471, 480, 92 5.Ct. 2593, 33 L.Ed.2d 484. While the Tenth
District recognized that "Ricardo faced the risk of losing his freedom following the purge hearing,”
the Court also recognized that the "trial court had already conditioned Ricardo's freetiom on his
continued compliaﬁce with the comt’s- order." Id at §43. "Thus, like a-parolee subject to having his
parole revoked, Ricardo’s liﬁerty interest was a diminished one.” Id. Likewise, we conchide that
since the trial court already conditioned Liming's freedom on compliance with the purge conditions,
he had a diminished liberty interest at the purge hearing.

[*P24] Regarding the risk that the procedures used will lead to erroneous decisions, the Tenth
District considered the fact that Ricardq hada "fﬁll opportunity, with counsel, to defend against the
contempt charge in the first instance” and "did not object to or otherwise appeal from that [**17]
court's finding of contempt." Id. at Y44. Therefore, the Segovia Court found that it could afford the
finding of contempt "sufficient reliability to support a sentence.” Id., citing Alabama v. Shelton
(2002), 535 U.S. 654, 665, 667, 122 S.Ct. 1764, 152 L.Ed.2d 888. And the Court concluded that
“the only question at issue in the purge hearing-whether Ricardo purged the contempt-was a limited

one and presented a low risk of an erroneous decision by the trial court.” Id.
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[*P25] Like the contemnor in Segovia, Liming had counsel to defend the contempt charge in
the first instance and did not appeal from the contempt finding. And we agree wﬁh the Segovia
Court that the only que.étion at issﬁe during a purge hearing, i.e. whether the contemnor purged the
contempt, is a limited one and presents a low risk of an erroneous decision by the trial court, More-
over, in éxamjnfng the government's interest, we recognize that requiring the state to provide indi-
gent civil contemnors with appointed counsel at purge hearings would place additional fiscal and
administrative burdens on the govlr-arnment. See Mathews, supra, at 335.

[*P26] Balancing the civil contemnor's diminished liberty interest at a purge hearing against
[**18] the lowrisk of an erroneous; decision at the hearing and the government's interest, we decline
to créate a categorical rule Ithat civil contemnors represented by counsel at cén_t‘empt hearings have a .. .
~ due process based ﬁght to appointed counsel at purge hearings. We overrule Limjng’srﬁ_rst and se-
cond assignments of error and affirm the trial court's judgment. This decision does not foreclose the -
possibility that findamental faimess -- "the touchstone of due process” -- might require the ap-
pointment of counsel at a purge hearing under certain circumstances. See Gagnon v. Scarpelli
| (1973), 411 U.S. 778, 787-790, 93 §.Ct. 1756, 36 L. id. 2d 656 (declining to adopt categorical rule
that government must provide counsel for indigeﬁts in all probation or parole revocation cases and
instead adopting a case—bjr-case approach). However, Liming does not advocate a case-by-case ap-
pro'acﬁ to this iésue, let alone argue that he was entitled to counsel at the purge hearing based on
circumstances unique to his case. So we need not address those issues here.

JUDGMENT AFFIRMED.

JUDGMENT ENTRY

It is ordered that the JTUDGMENT IS AFFIRMED and that Appeilant shall pay the costs,
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The Court finds there were reasonable [**19] g;ounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Athens County Court of
Common Pleas to carry this judgment into exeéuﬁon.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of
Appellate Procedure. Exceptions.

Abele, . & McFarland, J.: Concur jn Judgment and Opinion.

For the Court |

William 1. Harsha, Presiding Judge

NOTICE TO COUNSEL
. * Purstant to Local Rule No: 14, this document constitutes a final judgment entry and the,

time period for further appeal commences from the date of filing with the clerk.
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OPINION

DECISION AND JUDGMENT ENTRY

GLASSER, J. This is a consolidated appeal from two different judgments ;)f the Erie County -
Court of Common Pleas, Juvenile Division, filed on May 10, 2000, in which the court ruled that -
appellant, Lee A. R., failed to pﬁrge tv;fo previous findings of contempt, and ordered him to consec-
utively serve two thirty day sentences in jail. Appellant has presehted three' assignments of error for
consideration on appeal that are: | |

"FIRST ASSIGNMENT OF ERROR

The appellant was denied his right to procedural due process when the trial court failed to obtain
a valid waiver of appellant's waiver of counsel at hearing.

"SECOND ASSIGNMNT OF ERROR

The trial judge abused his discretion in failing to continue the hearing until appellant’s retained
counsel could be located and be present for hearing. |

"THIRD ASSIGNMENT OF ERROR
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The failure of [*2] the court to even consider appeliant‘s statements with regard to his inability
to comply with the purge conditions which inability risgs to the level of a complete defense, consti-
tuies an ébuse of discretion.”

Appeliant has fathered two children by two different mothers, and for each child, the Erie
County Court of Common Pleas, Juvenile Division, entered separate orders in separate cases for
. appellant to pay child support. On March 19, 1999, the trial court filed form judgment entries in
each case containing its rulings that appellant was in contempt of court for failing to keep his child
support obligations current. The court ordered appellant to serve thirty days in jail for each con-
tempt conviction, but stayed the imposition of the sentences on condition that appellant purge his
contempt by making payments of § 275.08 a month in one case, and of $ 64.04 per week in the oth-

- ercase. Appellant was also ordered o open a bank account for the purpose of making his child
- -support payments, and was directed to provide the account number and routing number to the Erie
County Child Support Enforeement Agency ("CSEA“).

CSEA subsequently filed motions for the imposition of the contempt sentence [*3] in both
cases, allegihg that appellant failed fo comply with the court orders to purge his contempt. On May
10, 2000, the trial court held a joint hearing on the motions for both cases. The transcript of the
hearing begins with an opening statement from the court which includes the following statement:
"The record will reflect that [appelant] is present without bgneﬁt of counsel, his having previously
waived his [sic] rights to counsel under the contempt proceedings in both matters." Likewise, the
form judgment entties filed by the trial court after the hearing in which the court ordered appellant
to serve two thirty day sentences in jail consecutively, have check marks entered prior to the state-

ment: "and waived his ri'ght to counsel.” }
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The transcript shows that the trial court then held the hearing, in which an attorney for CSEA
informed the trial court that its records showed that appellant had failed to make any payments at all
on some occasions, and that he was still in arrears on his child support obligations for both cases.
The attorney for CSEA said that because appellant is uneinployed, the ageﬁcy believed he was
choosing when to make payments and when not to make [*4] payments, and that he was not being
entirely forthright about his monetary circumstances.

Aj)pellant attempted to contest the staterents made by the CSEA attorney, and explained to the
court that he had ﬁlade_at least partial payments to his bank account each month, but because he is
self-employed as a car mechanic and is still Working on building his business, he was unable to pay
: thé full amount each and evefy month. He referred to docu;nents he had to verify his statements, but
they were never offered or admitted as exhibits.

"~ Appellant explained that he brought his business records with him, and that the statements
would show what his profits were and how hard it was for him to meet the obligations for child
support. He said he was not hiding any of his income. Once again, the records were not offered or
admitted as exhibits.

Appeliant also tried to explain that he and the mother of one of his children were attempting to
. reach a new agreement on shared parenting that would lessen his monetary obligation for child
suppott in regard to that son beéause he has the son in his care and ¢ustody for a much greater time
than is reflected in the original orders in the case. The trial court [*5] interrupted him, however,
saying that matter was not before the court.

The trial court then ruled that appellant had failed to purge his contempt, and ordered the impo-
sition of both thirty day sentences, to be served consecutively. In response to protestations from ap-

pellant that he had sincerely tried to meet his obligations, the trial court said that when
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self-employed persons could not meet their obligations, it was time for them to geta "regularjob
through a regular employer.” When appellant pleaded that he would loose his business if foreed to
serve sixty days in jail, the trlal court replied that appellant knew that before he arrived for the
hearing, and he should have purged his contempt.

‘The record shows that after the trial court filed its judgments ordering appeliant to serve a total
of sixty days in jail, appellant filed a motion for reconsideration. ' On May 25, 2000, the trial court
denied appellant's motions for reconsideration. The trial court also denied subsequent requests from
appellant for a stay of his sentences. Appellant then filed his notices of appeal, and this court con-
sollidate.d. them. This court also granted appel.lanf’s request for a stay of his sentences [;“6] so that

" his appeal wotld not be rendered moot.

1~ Appellant presented several documents to support his motion for reconsideration to show.
that he had hired an attorney for the hearing, why the attorney did not arrive, and that he had
some evidence to support the assertions he made at the hearing that he had made some pay-
ment for which CSEA did not credit him. This court cannot rely upon that information, how-
ever, because a motion for reconsideration in a trial court is a nullity. See Pitts v. Ohio Dept.
Of Transportation (1981), 67 Ohio St. 2d 378, 380, 423 N.E.2d 1105.

In support of his first assignment of error, appellant argues that he was denied due process at the
hearing on CSEA's motion to impose the sentences for confempt because he did not knowingly,
voluntarily or intelligently waive his right to counsel in this case. He stated that he did hire an at-
toﬁey to represent him in the hearing and that when the court could not reach his counsel by tele-

phone to learn why his counsel was not [*7] present for the hearing, the trial court forced him to

proceed without representation.
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We note that appellee, CSEA, did not file a brief in this case. Therefore., applying App.R. 18(C)
we find that the record presented supports this court accepting as coﬁect appellant's statement that
| he did not knowingly, voluntarily or willingly waive hls right to rep_resentétion_at the hearing. The_ ‘
record does not include a written waiver of counsel from appellant and does not contain any discus-
sion in the hearing transcript between the trial judge and api)ellant-to show that appellant was

y

knowingly, voluntarily and inteliigently waiving his right to counsel. See State v. Grimes (1984), 17
Ohio App. 3d 71, 72-73, 477 N.E.2d 1219; Moran v. Colaner, 1999 Ohio App. LEXIS 3351 (July 19,
1999}, .Tuscarawas App. No. 1998 AP (901903, utreported; and Stare v. Donahoe, 1991 Ohio App.
LEXIS 1153 (March 21, 1991), Greene App. No. 90CAS55, unreported.

‘We next consider the nature of the contempt powers that were exercised by the trial court in this
casc. As the Ninth District Court of Appeals discusse‘d in‘an analogous case:

"It has been stated that "sentences for criminal contempt are punitive in nature and are designed - .
to vindicate [*8] the authority of the court.' *** Criminal contempt 'is usually characterized by an
unconditional prison sentence.’ ¥** By contrast, ‘civil contempt is to coerce tﬁe, contemnor in order
to obtain compliance with the lawful orders of the court.' **# In civil contempt the 'contemnor is
said to carry‘the keys of his prison in his own pocket *** since he will be freed if he agrees to do as
ordered.” Winkler v. Winkler (1991), 81 Ghio App. 3d 199, 201?, 610 N.E.2d 1022. (Citations omit-
ted) |

After reviewing the transcript from these consolidated cases, we conclude that -the trial court
was exercising its criminal contempt powers because it was clearly no longer attempting to coerce
appellant to pay his child support arrearages. * Instead the trial court was punishing appellant for not
complying with its previous o%ders. See Winkler v. Winkler(1991), 81 Ohio App. 3d 199, 201, 610

N.E.2d 1922. As the Ninth District Court of Appeals explained:
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2 The record shows that after the trial court said it was going to impose the sentences, ap-

péllant repeatedly asked the trial court what he could do to avoid bemg jailed, aﬁd the trial

court told appellant it was "too late™ that he had been given time to ﬁurge his contempt and

that the trial court had "no choice” but to jail appellant. These statements show that the trial

court was more interested in pﬁ:ﬁshment, than in coercing payment from the contemnor.

[*9] "Once the contempt power is classified as criminal, the contémnor is entitled to those

rights and constitutional privileges afforded a defendant iﬁ a criminal dction. *** The most im-
portant of these are the conternor’s right to due process and to have the cbmplainant prove the con-

tempt beyond a reasonable doubt." id. ar 202.

In this case, appellant was not afforded his full due process rights. CSEA was permitted to prove its
case against appellant by having its attorney make representations to the court. 1I’he record shows
that appellant would have benefited from having counsel to challenge the statements and assump-
tions voiced by the CSEA aﬁofhey regarding appellant’s failure to pay and CSEA's belief that ap-
pellant was not being forthright about his ability to pay. Appellant's counsel could have introduced
evidence to show that appellant did engage in'a good faith effort to purge his contempt and was not
undereﬁ‘xployed or hiding his income. This information was relevant, because the issue under con-
sideration was whether appellant had attempted in good faith to comply with the court orders for
purging his contempt for child support owed. See,l id. at 203. {*10] The information should have
been considered by the trial court before it decided beyond a reasonable doubt that appellant had not
made a good faith effort to comply with its orders and was in willful violation of its contempt or- .'

ders. Appellant's first assignment of error is well-taken.
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In support of his second assignment of error, appellant says that if this court is not petsuaded by
his arguments in his first assignment of error that he was constitutionally entitled to counsel or that
he did not make a kn;)win.g, intelligent and voluntary waiver of counsel, he asserts an alternative
argument that the trial court abused its discretion when it went forward with the hearing knowing
that appellant had hired an attorney, who failed to appear for unkmnown reasons. As our discussion of
the first assignment of error shows, this court has already found that appellant was entitled to coun-
sel at fne hearing. We have further ruled that the record does not show that appellant made.a know- -
ing, intelligent and voluntary waiver of his right to counsel. Accordingly, appellant's atternative at-
gument is rendered moot and the second assignment of error is not well-taken.

| In support of his third assignment [*11] of error, appellant argues that the trial court abused its .

discretion when it failed to consider the information he tried to present to show that he had madea . .

- good faith effort to purge the court's contempt orders, and that he had an inability to pay the full
amounts owed. In our discussion of the first assignment of error, this court noted that the trial court
should have considered the information appellant was aitempting to present to show that he had
made at Jeast partial payments, that he was unable to pay the full amounts owed but was makihg a
good faith effort to comply, and that he wa.é. rlBt hiding income and was not underemployéd. Ac-
cordingly, appellant's third assignment of error is well-taken,

The judgments of the érie Comnty Court of Common Pleas, Juvenile Diviéion, are reversed.
This case is remanded for further proceedings consistent with this decision. Appellee CSEA is or-
dered to pay the court costs of this appeal.

* JUDGMENTS REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to 4pp.R. 27, See, also, 6th

Dist.Loc.App.R. 4, amended 1/1/98.
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George M. Glasser, J.

Richard W Knepper, J.
Mark L. Pietrykowski, P.J.
[*12] CONCUR.
Judge George M. Glasser, retired, sitting by assignment of the Chief Justice of the Supreme

Court of Ohio.
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