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Nicholas Gallo, through his undersigned counsel, Brent L. English, and pursuant to Sup.

Ct. Pract. R. 11.2 and pursuant to Sup. Ct. Pract. R. 11.2 respectfully moves this Court for

reconsideration of its 5-2 decision released on February 29, 2012 finding that he violated Prof.

Cond.R. 8.2(a) (prohibiting a lawyer from knowingly or recklessly making false statements

concerning the integrity of a judicial officer) and 8.4(d) (prohibiting a lawyer from engaging in

conduct that is prejudicial to the administration of justice).

A Memorandum in Support hereof is attached hereto.

Respectfully submitted,
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LA.W OFFIGES OF BRENT L. FIVGLISH
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1500 West Third Street
Cleveland, Ohio 441 1 3-1422
(216) 781-9917
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PROOF OF SERVICE

I hereby certify that a true and complete copy of Respondent's Motion for

Reconsideration was served by first class U.S. Mail, postage prepaid, upon (1) Jonathan E.

Coughlan, Esq., Disciplinary Counsel; (2) Lori J. Brown, Chief Assistant Disciplinary Counsel;

and (3) Karen Osmond, Esq., Assistant Disciplinary Counsel, by first class U.S. Mail addressed

to 250 Civic Center Drive, Suite 325, Columbus, Ohio 432 1 5-74 1 1 on this/'^ d of March

2012.
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MEMORANDUM

The majority's decision in this case imposes upon lawyers in Ohio duties which they

have never had and subjects them to professional discipline despite their best intentions and

reasonable conduct. The majority found as follows:

Gallo made no effort to confirm the man's identity with anyone working at the
courthouse. Nor did he ask Mr. Rymers, whom he had just met, about his familiarity
with Judge Lucci. Instead, he relied upon the identification by a client he barely
knew, a telephonic identification byhis employer, and his own determination that the
man he had seen in the courthouse matched an online photograph of Lucci to levy
serious charges of professional misconduct against a sitting judge. Furthermore, he
made those allegations in a public filing in a domestic-relations court instead of in
a confidential grievance submitted to disciplinary counsel or a certified grievance
committee in accordance with Gov.Ba:r R. IV(21 (requiring a lawyer to maintain a
respectful attitude toward the courts and to submit any serious complaints against
judicial officers to the proper authorities) and Prof.Cond.R. 8.3(b) (requiring a
lawyer who possesses unprivileged knowledge that a judge has violated the rules of
professional or judicial conduct to inform the appropriate authority). Given the
evidence that Gallo relied on and the minimal effort that he undertook to confirm the
identity of the man in the hallway before making serious allegations against Judge
Lucci, we do not find that he had a reasonable factual basis for his statements. We
therefore find by clear and convincing evidence that Gallo engaged in conduct that
is prejudicial to the administration of justice by recklessly making false statements
impugning the integrity of Judge Lucci in violation of Prof.Cond.R. 8.2(a) and
8.4(d).

Disciplinary Counsel v. Gallo, Ohio St. 3d , 2012-Ohio-758, _ N.E.2d _,¶ 20.

The characterization that Gallo, and thus any lawyer similarly situated, had to do more

than he did in order to avoid being accused of "reckless conduct" in asserting a fact about a

member of the judiciary is both dangerous and, respectfully, ill-advised. Here, Gallo relied upon

his client's observations that the man staring at his client was Judge Lucci (who, it cannot be

ignored, was having an open relationship with Gallo's client's wife), his employer's indication

that the man in question was Judge Lucci, and the fact that the man was standing in the doorway

to Judge Lucci's chambers. Further, he also relied upon his observations that the man in
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question appeared to be Judge Lucci, from the photograph of the judge on the Lake County

website. These facts are not in dispute. Rather, the majority characterized these efforts to

identify Judge Lucci as "minimal" and noted that Gallo did not confirm Judge Lucci's identity

with anyone in his office and was not entitled to rely upon his client because he "barely knew"

him. Id. at ¶ 20.

While it is tempting to conclude that because Gallo's conclusion that the man in question

was Judge Lucci that he acted recklessly, it is correct to ask this question: What should Gallo, or

any other similarly situated attorney, have done short of confronting Judge Lucci, going in his

office and requesting that Judge Lucci identify himself?

The majority characterizes Gallo's accusation about Judge Lucei to falsely impugn Judge

Lucci's integrity. Id. Respectfully, Gallo submits that his affidavit merely confirmed that his

client (Jeffrey Rymers) was visibly upset by what Rymers said was Judge Lucci staring at him

from across a hallway and that Judge Lucci was present in the hallway. Gallo had no axe to grind

with Judge Lucci and certainly had no intention to impugn his integrity. If a lawyer can be

disciplined, as Gallo has been in this case, for merely getting the facts wrong under

circumstances such as these (particularly where he expressly withdrew his Affidavit and

apologized for his error as soon as he knew it had occurred) this will have an incredibly chilling

effect upon lawyers.

The role of a lawyer in a domestic relations case is already difficult enough without being

subjected to a minefield of disciplinary sanctions where he or she makes a mistake of this kind.

In this case, a young lawyer now has the stain of an ethics charge on his otherwise perfect record

for having mistaken a judge's bailiff for the judge himself. If this decision stands, then lawyers

will no doubt be very circumspect in ever criticizing a judge for his extra-judicial conduct for
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fear that they will not be absolutely correct and thus be accused of "reckless conduct."

As the two dissenting justices noted,

...[T]he circumstances in this case are unusual. The more typical situation in these
types of cases is that an attorney attacks the integrity of ajudge presiding over a case
in which the attorney is involved. In this case, this judge was personally involved in
the divorce case that Gallo was handling, even to the point of filing a motion to
intervene in the proceeding. Thus, it was reasonable for Gallo to make the
assumption that his client could identify the man in the hallway. And because the
case does involve such unusual facts, it is not a situation that is likely to occur again
in the future.

In my view, Gallo made a simple, good-faith mistake -- a mistake that was
reasonable, not reckless. Moreover, Gallo immediately moved to withdraw his
affidavit when he discovered his mistake, and he left his position with the finn
shortly thereafter. I dissent from the majority's decision to publicly reprimand him.
I would dismiss.

Id. at ¶ 27-28.

Given the broad and frightening implications of this decision, Nicholas Gallo respectfully

requests that the Court reconsider its judgment.

Respectfully submitted,
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